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DEPARTMENT OF STATE. 


To any Justice of the Supreme Court of the United 
States; any Judge of the Circuit or District Courts of 
the United States in any District; any Judge of a 
Court of Record of General Jurisdiction in any State 
or Territory of the United States, or to any Commis- 
sioner specially appointed to execute the provisions of 
Tithe LNVI of the Revised Statutes of the United 
States, for giving effect to certain treaty stipulations 
between this and foreign Governments. for the appre- 
hension and delivering up of certain offenders. 


Whereas, pursuant to existing treaty stipulations be- 
tween the United States of America and .Spain for the 
mutual delivery of criminals, fugitives from justice in 
certain cases, Senor Don Emilio de Murnaga, Envoy Ex. 
traordinary and Minister Plenipotentiary of Spain ac- 
credited to this Government, has made application in 
due form to the proper authorities thereof, for the arrest 
of Luis Oteiza, charged with the crime of embezzlement 
of public funds at Havana, and alleged to be a fugitive 
from the justice of Spain, and who is believed to be 
within the jurisdiction of the United States, 

And whereas, it appears proper that the said Luis 
Oteiza should be apprehended and the ease examined in 
the mode provided by the laws of the United States 
aforesaid. 

Now. therefore, to the end that the above-named 


officers or any of them may cause the necessary proceed- 
ings to be had in pursuance of said laws, in order that 
the evidence of the criminality of the said Luis Oteiza 


may be heard and considered, and, if deemed sufficient 
to sustain the charge, that the same may be certified, 


together with a copy of all the proceedings to the Secre 


tary of State, thata warrant may issue for his surrender 


pursuant to said treaty stipulations. TL ecertifv the faets 


above reeited, 
In testimony whereof, [ have hereunto signed my 
name and caused the seal of the Department of State 
beara natn hs to be affixed, Done at the City 
Department of State, of Washington, this fourth day 
ae of January, A. b., 1890 and of 
beeeeee the Independence of the United 

States the 114th. 


JAMES G. BLAINE, 
Secretary of State. 


Complaint. 


To Samuen Hl. Lyman, Esq., 2 Commissioner of the Cir- 
cuit Court of the United States for the Southern 
District of New York, duly appointed and commis- 
sioned under Title 66 of the Revised Statutes of the 
United States relating to extradition. 


In the matter of the application by the Consul- 
(feneral of Spain, at the City of New York, for the ex- 
tradition of Luis OreizA Y Corres, charged with em- 
bezzlement or criminal malversation of public funds, com- 
mitted within the jurisdiction of the Kingdom of Spain, 
viz., Havana, Island of Cuba, under treaty between the 
Unite | States of America and Spain. 


——— 


MIGUEL SUAREZ GuUANEs, of the City of New York, 
upon his oath, deposes and says, that he is the Consul 
General of Spain at the City of New York, duly recog- 
nized as such by the President of the United States. 
And this complainant upon his oath complains and 
alleges, upon information and belief, that one Luis 
Oteiza AY Cortes was the Secretary or Clerk of the Bureau 
of Publie Debt of the Island of Cuba at Havana, and an 
officer in the employment of the Kingdom of Spain at 
Havana, Island of Cuba, at the dates hereinafter men- 
tioned ; that as such servant and officer he had charge 
of the publie funds and moneys belonging to said King- 
dom of Spain, viz.: the Bureau of Publie Debt of the 
Island of Cuba at Havana, Island of Cula,; that on or 
about the 28th day of December, 1889, the said Luis 


Oteiza y Cortes, at Havana aforesaid, and within the 
jurisdiction of said Kingdom of Spain, in the course of 


fo 


his sid employ ment. had in lias POSSeSS1ON as such clerk 


Or Secys Pea'\ il large amount of public bonds or certiti- 
eates of indebtedness of said Kingdom of Spain belong- 
ing to the publie debt of said Island of Cuba, 
and being «a pare of the public funds of the 
Kingdom of Spain, and on said’ date, viz., the 
’sth day of December, 188), and within the juris- 
diction of Spain at said city of Havana, Island of Cuba, 
he, said) Luis Oteiza v Cortes, did wrongfully and felo- 
niously embezzle bonds or certificates of Indebtedness, 
belonging to the said public debt of the Island of Cuba, 
of the value of one hundred and ninety thousand dol- 
lars, and converted the same to his own use, and also 
the coupons of other government bonds of the value of 
five hundred thousand dollars. and the stub books 
thereof also. 

This complainant, therefore, charges the said) Laws 
Oteiza vy Cortes with the crime of embezzlement of 
bonds or certificates of indebtedness of said public 
debt of the Island of Cuba, committed within the juris- 
dietion of said Kingdom of Spain, viz., at the City of 
Havana, Island of Cuba. 

And this complainant further says, that he is informed 
and believes, the said) Luis Oteiza y Cortes, since the 
eommission of said crime, leas fled from said Island of 
Cuba, and is seekingan asylum within the United States 
of Amertea, where he hay TOM be found, And com- 
plainant further says, on information and belief, that 
eriminal proceedings have been begun in the City of 
Havana, Island of Cuba, against the said Luis Oteiza y 
Cortes, for said embezzlement. And this complainant 
further says, that the sourees of his information and 
the erounds of his belief, aus to the matters nbove stated 
by him on information and belief, are the cablegrams 
sent to him by General Salamanea, the Captain General 
of the Island of Cuba, which cables being in’ cipher, 


correct translations into English are hereto annexed 
and made a part of thiscomplaint. This complainant 
referring to the treaty or convention of extradition be- 
tween the United States of America and the Kingdom 
of Spain, of January 5, 1877, and the supplementary 
treaty thereto of August 7, 1882, therefore prays that a 
Warrant may be issued to apprehend the said Luis 
Oteiza y Cortes, and forthwith bring him before you, 
to the end that the evidence of criminality of said Luis 
Oteiza y Cortes may be heard and considered, and that 
if, on such hearing. the evidence be deemed sufficient to 
sustain the charge under the provisions of said treaty, 
the same may be certified to the proper executive au- 
thority of the United States, and that a warrant may 
issue for the surrender for the said Luis Oteiza y Cortes, 
and that such other or further steps may be taken as 
may be in accordance with law and the provisions of 
said treaty. 3 
Dated New York, January 2, 1890. 
MIGUEL SUAREZ. 


Subscribed and sworn to before ) 
me, this 2d day of January, | 
Is90, by the said Miguel / 
Suarez Guanes. 

Sam's H. LyMAn, 
U.S. Comm’'r. 


Translation of Cipher Telegrams : Havana, December 
30, 1889. Itis necessary that your Excellency arrest 
thief Oteiza, Secretary of Burean Public Debt, who 
possibly will go from Key West to that city or New 
Orleans. Iam informed he is in Key West and that the 
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Judge there is not disposed to Detain him, for which 
reason | have telegraphed to the Minister plenipotentiary 
at Washington, detain him for his crime, and it is neces- 
sary that Oteiza should not escape, Salamanca. 

January Ist, 1890. Oteiza took passage for New 
York, Ticket No. 2008, Tampa by ‘‘Olivette.” It is 
eusy tO find out if he stopped on the Will by comparing 
the number of his passenger ticket with the ticket taken 
up by the conductor, Salamanca. 

January 1, 1890. The value of the stolen bonds of the 
publie debt of the Island of Cuba is one hundred and 
ninety thousand dollars. The date of the robbery 1s 
28th December last past, Salamanea. 

Havana, January 1, 1890. Secretary of Bureau of 
Publie Debt, Luis Oteiza, fled from here Saturday last 
in Olivette, taking away with him bonds the Exchequer. 
It is necessary that he should be detained at Key West, 
Tampa or New York, and that the bonds shonld be 
taken from him, awaiting the proceedings to be sent. 

| Here follows the description of his person |. 

Be watchful in case he should go by another steamer 
and please inform the Minister at Washington, Sala- 
manea, 

Jany. 2, 1890. In addition to the bonds taken, Oteiza, 
with the coupons belonging to other bonds to the value 
of 500 thousand dollars & the stub books; make every 
effort at capture, Salamanea. 


The President of the United States to any Marshal or 
Deputy of the United States : 

Whereas, a complaint has been made under oath by 
Miguel Suarez Guanes, Consul General of the Kingdom 
of Spain at the city of New York, to the undersigned, a 
Commissioner of the United States for the Southern Dis- 


trict of New York, duly appointed as such and author- 
ized to act.as a Commissioner under the laws of the 
United States concerning the extradition of fugitives 
from justice of a foreign country, under a treaty or con- 
vention between the United States and any foreign gov- 
ernment charging Luis Oteiza y Cortes, who, as is al- 
leged, is seeking an asylum within the United States, 
with having committed the crime of embezzlement or 
criminal malversation of publie funds within the juris- 
dietion of the Kingdom of Spain, which crime is enum. 
erated and provided for by the treaty or convention of 
extradition between the United States and Spain of 
January 5, 1877, and August 7, 1882, and which crime is 
particularly specified and set forth in said complaint. 
Now, therefore, you are hereby commanded to appre- 
hend the said Luis Oteiza y Cortes, and forthwith to 
bring him before the undersigned, at his office in the 
United States Court and Post Office building, in the city 
of New York, to the end that the evidence’ of the crim- 
inality of said Luis Oteiza y Cortes may be heard and 
considered, and if on said hearing the evidence be deemed 
sufficient to sustain such charge under the said treaty 
the same together with a copy of the testimony taken 
be certified to the Secretary of State of the United States 


hat a warrant may issue for the surrender of said Luis 
teiza y Cortes, pursuant to said treaty or convention, 
4 that such other or further steps may be taken as 

vy be in. accordance with law and the provisions of 
sald treaty. In testimony whereof, I have hereunto set 
my hand and seal at the City of New York, this second 


day of January, 1890. 

Sam’h. H. Lyman, U. S. Commr., [L. s.| A Commis- 
sioner of the United States, duly authorized by the Cir- 
cuit Court of the United States for the Southern District 
of New York, to act as a Commissioner under the laws 
of the United States, concerning the extradition of fugi- 
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tives from justice of a foreign country, under a treaty or 
convention between the United States and any foreign 


vrovernment, 


Proceedings before the Commissioner. 


In the matter of the application of the Consul General 
of Spain, at the City of New York, for the extradition 
of Luis Oteiza y Cortes, charged with embezzlement, or 
criminal malversation of publie funds, committed within 
the jurisdiction of the Kingdom of Spain, viz., Havana, 
Island of Cuba, under treaty between the United States 
of America and Spain. 

Before Samuen HH. Lyman, Esq., U.S. Commissioner, n 

New York, January 3, 1890, 10:30 0 clock A. M. . 

Present.—The CoMMIsSsSIONER, Messrs. OLcorr, ~ 
Mestre & GONZALES (by ANTONTO C. GONZALES, Esq.,) | 
on behalf of demanding Government. United States 
Deputy Marshal produces the prisoner. The Commis- 


sioner asks the prisoner's name. 

The Prisoner.— My name is Luis Oteiza y Cortes, 

The Commissioner.—Do you understand English 
The Prisoner. No, sir. 

The Commissioner makes known the charge to t 
prisoner through an interpreter, and asks him whet 
he wants an examination. The prisoner states that 
denies the charge, and wants an examination. 

The Commissioner.—Ask him if he prefers an exami- 
nation, or prefers to go back to Cuba for his trial. The 
Prisoner.—Primarily, to begin with, I want an exami- 
nation. 

The Commissioner.—Tell him that I will set his ex- 
amination down for to-morrow, and ask him if he will “¢ 
have counsel here to defend him, and state that he has 


y 


a right to counsel. The prisoner states that he is not 
acquainted with the laws here, and as he is a lawyer 
himself, he thinks it better for him to have a lawyer. 

The Commissioner.—Ask him if he will get his own 
lawyer. The prisoner states that he has asked two of 
his friends to get a lawyer for him. 

The Commissioner thereupon adjoarns the hearing to 
Saturday, January 4, 1890, at 2 o'clock, P.M. | 


New York, January 4, 1890, 2 o'clock, P. M. 
Present. —The CoMMIssionger, Mr. GONZALES and Mr. 
JupGeE for demanding Government. Jacos P. SOLOMON, 
Esq., appears for the prisoner. 
Mr. Solomon asks for an adjournment until Monday. 
The Commissioner adjourns the hearing to Monday, 
January 6, 1890, at 2 o'clock, Pp. M. 


New York, January 6, 1890, 2 o'clock, P. M. 
Present. —The ComMIssionrr, Mr. GONZALES and Mr. 
JupGE fordemanding Government. JAacobB P. SoLomon, 
Ksq., D. EpGar ANTHONY, Esq., and S. MALLET-PRE- 
vos’, Esq., on behalf of the prisoner. 
The prisoner is produced by the Deputy Marshal. 
Mr. Solomon.—1 would ask, if the Court please, to 
make the preliminary motion that from the affidavit or 
complaint there should be stricken out the following 
words: ‘* That as such servant and officer he had 
‘* charge of the public funds and moneys belonging to 
“said Kingdom of Spain, viz.: the Bureau of Public 
‘* Debt of the Island of Cuba, at Havana, Island of 
* Cuba; that on’or about the 28th day of December, 
‘* 1889, the said Luis Oteiza y Cortez, at Havana afore- 
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‘“ said, and within the jurisdiction of said Kindom of 
‘* Spain, in the course of his said employment had in 
‘his possession, as such clerk or secretary, a large 
‘‘ amount of public bonds or certificates of indebtedness 
‘of said Kingdom of Spain, belonging to the public 
‘det of said Island of Cuba, and being a part of the 
‘* publie funds of the Kingdom of Spain; and on said 
“date, viz.: the 28th day of December, 1889, and 
‘‘ within the jurisdiction of Spain, at said city of Ha- 
‘vana, Island of Cuba; he, said Luis Oteiza y Cortez, 
“did wrongfully and feloniously embezzle bonds or cer- 
‘* tificates of indebtedness belonging to the said public 
‘* debt of the Island of Cuba of the value of one hun- 
‘* dred and ninety thousand dollars, and converted the 
‘“same to his own use, and also the coupons of other 
‘“cvovernment bonds of the value of five hundred 
‘* thousand dollars, and the stub books thereof also.’’ 
And upon the next page: ‘*And complainant further 
‘“says, on information and belief, that the criminal 
‘* proceedings have been begun in the city of Havana, 
‘* Island of Cuba, against the said Luis Oteiza y Cortez 
‘* for said embezzlement.” I make this application upon 
the ground that these statements are not substantiated 
by any of the telegrams annexed to the affidavit or 
complaint, 

The Commissioner. —( After examining the complaint). 
Motion denied. 


Mr. Anthony.—lf the Honorable Commissioner will 
hear me for a moment. 


The Commissioner.—Certainly. TI did not think you 
wished to be heard further. Mr. Anthony.—I think 
that these telegrams, in so far as presented, are the only 
information directly upon which the Commissioner 
could issue his preliminary warrant. I understand it 
stands in the place of information filed with the Dis- 
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trict Attorney. The first telegram appearing in the ex- 

hibits states that it is necessary that*t Your Excellency,”’ 

referring to the Spanish Counsel in this city, ‘ arrest 

‘* thief Oteiza, secretary Bureau of Pablic Debt, who 

4i - possibly will go from Key West,’ &c. The only infor- 
mation, in so far asit is contained in any affidavit, is 
contained, I believe, in the second telegram in the ex- 
hibits, date January 1, 1890: ‘* The value of stolen 
‘* bonds of Publie Debt of Island of Cuba is one hundred 
‘‘and ninety thousand dollars. The date of robbery is 
‘28th December, last past.’’ And the last telegram, 
in which the proceedings or tle destination of Senor 
Oteiza are stated, states that it is necessary to detain 
him at Key West, Tampa or New York ; that the bonds 
should be taken from him pending the proceedings to 
to be sent. Now, as I understand the complaint or in- 
formation filed here, there is no allegation in the tele- 
grams, or in any other information which is stated in 
the moving paper, that Senor Oteiza, as the custodian 
or the Secretary of the Public Debt of Cuba, 
was the custodian of any money of funds of 
that Provinee of Spain. It seems to me that the affi- 
davit is entirely lacking—that the information upon 
which the affidavit is based is entirely lacking—upon 
that question : and if that beso, then that part of the 
affidavit is certainly immaterial upon this hearing. The 
question as to whether or not a manisa_ thief, as con- 
tained in the telegram as translated by counsel for the 
prosecution, is, perhaps, a question of interpretation ; 
but, at the same time, there is nothing in that word in 
oY itself, or in the Spanish equivalent of it, which would 
warrant an extradition under any circumstances. It is 

J a mere general designation, as I take it; and under 
those circumstances itseems that that portion of the 
affidavit, at least, should be stricken out, as not being 


annexed to the moving papers. 


warranted or substantiated by the telegrams which are 
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The Commissioner.—Counsellor, would you not say 
that if an official, designated as an official of a Bureau 
of Publie Debt, were charged in a foreign country with 
stealing the bonds belonging to that Bureau of Public 
debt, that came pretty near the definition of embezzle- 


ment? Mr. Anthony. —\ should take issue with your 


Hono later. 

The Commissioner.—In view of your reply to that I 
think we will dispose of that question at present by de- 
nying the motion. Execeptiontaken. Mr. Prevost —I 
would like tosay a word to your Honor in regard to this 
matter, L think your Honor is probably correct in 
stating that telegrams must in their very nature be con- 
densed, and that information which they bring to the 
representative of a foreign government must be exceed- 
ingly abbreviated. I think, however, your Honor will 
agree with me that where that information comes, the 
complaint that is presented against the prisoner that is 
sought to be extradited should, as far as possible, 
charge him with thesame crime that is designated by 
those despatches. Whatever stealing may mean, it 
does not necessarily mean embezzlement. If we examine 
these telegrams, we find certain things whieh may 
reasonably be interpreted—we find certain things upon 
which heis called a thief. That is all the information. 
so far as the complaint goes, that those telegrams show 
that he ise thief. Thatcertainly he is not extraditable. 
The second telegram has absolutely no information. 
The third telegram states that one hundred and ninety 
thousand dollars of bonds of the publie debt have been 
stolen. There is another steal. It does not say by 
whom ; and if in connection with the preceding tele- 
crams, we are to interpret it as having reference to 
this particular prisoner, even if we stretch it to that ex- 
tent, it does not constitute the crime of embezzlement. 
On the contrary, we may interpret these very words 
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used in the first telegram, which refer to this man, 
that he has committed a theft of $190,000 of securities, 
and when we go to the next telegram we find he has 
fled. There is no denying that, thatis to say, there 
is no denying that he left that country. That he fled 
is a question which we will later on be prepared to 


combat. At any rate, that telegram is sufficient to 
substantiate an allegation in the complaint 
that he fled. Finally it says in the last 


telegram that Oteiza took coupons belonging to 
other bonds of the value of $500,000, and the stub 
books. It does not say that those were in his charge ; 
it does not say what they were ; it does not say to whom 
they belonged ; and, in fact, there is not a single word 
in all those telegrams which can reasonably be inter- 
preted as charging this gentleman with embezzlement. 
The whole thing, from beginning to end, if we are to 
give it any reasonable construction whatever, ts a theft 
of $190,000 of coupons and $500,000, and stub books, 
or whatever they are. It isa theft, it is no embezzle- 
ment. The representative of a foreign power has no 
right to come into a Court of justice and to charge a 
man with embezzlement, when the information which he 
presents as the foundation of that charge has absolutely 
nothing to substantiate it. He is here charged by the 
representative of the Spanish Governmeht with having 
committed embezzlement, and the representative of the 
Government presents, in substantiation of that charge, 
a number of telegrams which charge him with theft of a 
eertain number of bonds. I submit that, when we make 
a motion here to strike out certain portions of this com- 
plaint which are not substantiated.by those telegrams, 
and which the Consul has no right to make, your Honor 
should give us careful consideration. 

Ur. Judge.—\f your Honor will permit us, I think 
that Article XII of the Supplementary Treaty disposes 
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of the question before you now. That says that when 
a person accused shall have been arrested, and so on, 
and a mandate or preliminary warrant of arrest has been 
issued in pursuance of a request or declaration received 
by telegram from the Government asking for the extra- 
dition, it shall be competent for the jadge or magistrate, 
at his discretion, to hold the accused for a period of 
twenty-five days, so that the demanding Government 
may have an opportunity to lay before the magistrate 
legal evidence of the guilt of the accused. Under that, 
if we had simply produced telegrams annexed to this 
complaint, stating that Mr. Oteyza was accused of hav- 
ing committed a theft from the Government, and on that 
based the complaint, it would stand for twenty-five 
days. But we have gone much further than that, and 
have put in all the telegrams we have received up to 
that date. If there isa doubt in your Honor’s mind, 
we would ask leave to add to those telegrams the tele- 
grams subsequently received, which go more fully into 
the matter; but we do not think, on our part, that it is 
necessary in this preliminary proceeding (it is prelimin- 
ary 2s yet) tomake a full statement, such as Is required 
in an indictment, or ina requisition from the State of 
Ohio, for instance, or something like that. Under the 
provisions of Article XII of the Supplementary Treaty, 
which distinetly gives us the right, in connection with 
the Article in the first Treaty itself, Article XI of the 
first Treaty, where extradition is sought from a colonial 
possession (which is Cuba) of one of the asking parties, 


. requisition may be made by the superior Consular 


officer, and Mr. Suarez Guanes is the superior Consular 
officer for this District. He has made the request. He 
has produced telegrams. And hiscomplaint must stand 
at this stage of the proceedings, to fall or to be sus- 
tained by subsequent proof to be produced from the 
Island of Cuba, which is all on the way, and which I 
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mav say is proof conclusive of the guilt of this man,as 43 
we will be able to set forth ; and when we get it we shall 
make a motion to amend the complaint, or to make it 
more definite and charge him with other crimes than 


% those alleged. I think your Honor should deny the 
motion, and hold to the decision you have already 
made. 


The Commisioner.—You state here that criminal pro- 
ceedings have been begun in the city of Havana in the 
island of Cuba, against said Luis Oteiza y Cortes for 
said embezzlement. Wr. /Judge.—That is sustained by 
the second last telegram. It says: ‘* Awaiting proceed- 
ing to be sent.”’ Mr. Solomon.—But it does not say 
that they haveactually been taken out. JAlr. Anthony. 44 

~You cannot keep this gentleman for twenty-five 

| years. Mr. Judge.—We will keep him for twenty-five 

days, if necessary. , 

: The Commissioner.—W here were the proceedings 
taken? Mr. Judge.—The proceedings were taken 
against him in the Island of Cuba for embezzlement. 

The Commissioner.— Where does it say so? Mr. 
Judge.—I\t does not say in those terms, but we shall re- 
quest to prove that. This is from the Captain General 
of Cuba, the highest official in the Island, and it is the 
Consul who knows the meaning of these things, the 
meaning of these short telegrams, and it means this, 

' and we can offer proof, even at this preliminary stage, 

that in Cuba it is necessary to copyall these documents, 45 

and that to copy them will take some time, andto file 

them. 
The Commissioner.—lf 1 understand that you have 


a 
% other proof in the way of telegrams, &c., you had better 
\ call your witness. MZr. Prevost.—l think we should 
[ press this motion as it stands now, I think we are 


entitled to have those matters stricken out. If they 
subsequently present any proof which enables them to 
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put those matters in again, let them do it. But I think, 
aus the matter stands now, we are entitled to have those 
portions of the complaint stricken out. 

The Commissioner.—\ will deny your motion for the 
present. Exception taken. Mr. Judge.—We will ask 
alt adjournment for the purpose, not only of coing on 
with the case in the main, but for the purpose of pro- 
ducing the Consul to add telegrams since received to 
the complaint already made. Wr. Anthony.—That mo- 
tion we respectfully protest against being granted. 

The Commissioner.—\l am not going to discharge 
this man when they tell me that they have further proofs 
and telegrams that they can produce within a short 
time. Mr. Anfhony.—l did not understand that the 
other side was ready to go on to-day. 

The Commissioner.—Your motion is purely tech- 
nical ; and [am not going to discharge the prisoner ona 
purely technical motion.. Jr. Anthony.—The only 
object | have in pressing my motion is, that they may 
have to proceed to-day. That is the only object of my 
motion. 

The Commissioner.—They may open their case. I 
shall require them to go into what proof they have. 


MIGUEL SUAREZ GUANEs, called on behalf of demand- 
ing Government, being duly sworn, testifies as follows: 


Direct evamination by Mr. Judge: 


Mr. Judge.—Will you permit it to be marked on the 
reeora that we produce the Consul now for the purpose 
of offering additional telegrams, and not on the main 
ease? Mr. Anthony.--What is the meaning of this ? 
Are you asking for an additional preliminary warrant ¢ 
If you are proceeding on the information already filed, 
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then it seems to me that you should proeeed with that 49 
before you take additional testimony. Mr. Judge.— 
The Commissioner has given me leave to offer additional 
telegrams. Mr. Solomon.—\ beg pardon, any addi 
tional evidence you have. 

The Commissioner.-—They may offer anything they 
want to. Whether it will be received or not is a differ- 
ent thing. 

(). You are the Consul General of Spain in the city of 
New York? <A. lam. 

(). You have read the telegrams annexed to your 
complaint? <A. Yes. 

(). Are those copies of the telegrams received from 
Cuba ¢ <A. Correct. | 

(). Ilave you received other telegrams since then ? 
A. Yes. Mr. Anthony.—Objected to as immaterial, 
irrelevant and not the subject matter of this inquiry. 
Objection overruled. Exception taken. 

(). Are those telegrams written in plain English or in 
cipher ¢ A. Some in cipher ; and one to-day in Spanish, 
not.in cipher. Mr. Judge.—1 suppose I will be met 
with an objection. IL have not got the original telegram 
in my hand, and | do not think the Consul has it with 
hin. Mr. Anthony.—Undoubtedly we will object. 
Mr. Judqe.—Then we ask for an adjournment. Jf. 
Solomon. —-Then we ask, before we have the next sit- 
ting, that you will furnish us with a copy of the tele- 
grams. Mr. Judge.—Yes. Perhaps you would want St 
to hear this telegram now? Ar. Solomon.—We with- 
draw our request. Mr. Prevost.—No one has a right to 
charge a stranger with a crime that he has no absolute 
information about. This gentleman has been unlaw- 
fully, I respectfully submit, detained in prison since his 
arrest. There is no foundation for it in the complaint. 

The Commissioner. —You do not deny that a number 
of the telegrams sustain the 16th charge—larceny, de- 
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Spain, your [lonor has not anything to do with those 
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fined to be theft of personal property of the value of ‘ 

$25 or more. Wr. Prevost.—Yes, Ido. What section 1 

Is that . 
The Commissioner. —The sixteenth. [It is covered by é 

several. Tam reading Article If, Subdivision 16. The 

word ‘‘ theft’? is in there. “Afr. Prevost.—He is not 

charged in the complaint with theft. Hle is charged 

with embezzlement. iS 
The Commissioner. —Your position isa very different 

one from what it would be if you were making a motion 

that went to the very guilt or innocence of any offence 

cominitted by this prisoner. It -is purely technical. : 

Mr. Prevost.—We suppose they knew what they were 

about, and that they were able to frame their complaint 

in a manner to meet their case. i 
The Commissioner. —If it should tarn ont that those 


proceedings were brought for embezzlement, and not- 
withstanding that, the Consvl should demand his ex- 
tradition for another offense covered by the evidence, | 
do not understand that the extradition treaty would 

forbid his right to have that extradition. Jr. Prevost.— 

That would not forbid their right, if they properly 

worded the complaint, or presented another one; but 
certainly by that issue they would not have the right to 

any extradition. Your Honor is presented with a com- 

plaint. If there is any evidence of his having com- me 
mitted murder, larceny or any other crime which may 

or may not be included in the list of crimes for which a 

person may be extradited between this country and 


things if not charged in the complaint. The issue that F 
is presented to your Honor is simply this, has this man 
committed embezzlement ¢ Now, I say that before they 
ean even make their charge, and before your Honor as 
Commissioner can entertain such a charge, and before . 
your Honor can issue a warrant for the arrest of a pris- 
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oner upon that charge, it is incumbent upon them to 
show that they have some foundation upon which to go. 
Embezzlement is the charge which they have made. 
Embezzlement is not a crime which is substantiated by 
the telegrams that they have presented. And I submit 
to your Honor that you have no right to hold this pris- 
oner here for one hour, unless the complaint be changed, 
or unless he is committed in some legal manner. When 
they themselves have come forward witha charge ofem- 
bezzlement, and when they now say that at some future 
time they may be able to present telegrams which will 
substantiate that charge, you have no right to adjourn 
the proceeding to enable them to present them, because 
there is not a scintilla of evidence upon which this com- 
plaint is founded, and the prisoner is entitled to a dis- 
charge without one hour's postpenment. Motion de- 
nied. Exception taken. : } 

Mr. Prevost.—You deny the motion to strike this 
portion out? The Commissioner.—Yes. 

Mr. Prevost.—Does your Honor deny that absolutely 
and peremptorily? Zhe Commissioner.—Yes. Mr. 
Prevost.—We take exception to that. 

Mr. Judge.—We would like an adjournment for 
about fifteen days. Mr. Anthony.—It seems to me, 
concerning that motion, that the Commissioner should 
use a very large discretion in confining the defendant in 
this case for that period of time. There is certainly no 
basis presented for so long atime. Mr. Judge.-—-We 
will set it down, and move it on when we can. Mr. 
Solomon.—We object to any adjournment whatever. 
Mr. Gonzales.—We have a right to twenty-five days. 
Mr. Prevost.—We will adjourn for an hour, and get 
those telegrams—they can get them in an hour. If they 
have any reason to hold this gentleman, we will give 
them a reasonable time to produce them. We will wait 
an hour. Wr. Anthony.-—We will stay all night, if 


hecessary. 
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(). Have you the original telegrams in your control 
which you have received from Cuba? A. Yes. The 
Commissioner.—Y ou mean telegrams received since the 
making of the complaint? W/étness. —Yes. 

The Commissioner.—The Consul on the stand states 
that the supplemental telegrams charged the embezzle- 
ment. 

(). Are they present here in this room? <A. No. 

(). Where are they? <A. In my office. 

(). In your office? A. The original telegrams are in 
my office. 

(). Are you expecting according to telegrams re- 
ceived by you from Cuba from the Captain General. 
Mr. Anthony.—To that we object.—-What the Consul 
may be expecting has nothing to do with the question. 
[Itisa question as to whether the Commissioner has 
reasonable ground for believing that the testimony is 
substantiation of the telezrams is sufficient to hold the 
prisoner. Mr. Judge.—I have copies in my hand. If 
they want to see them they can see them; and I will 
offer the copies now, and give the originals at any time. 
This is only see-sawing ; it does not amount to anything. 
[ will ask an adjournment till to-morrow to produce 
these telegrams. 

The Commissioner.—NVill you receive the copies 
which are produced? Wr. Prerost.—No; we offer to 
adjourn for an hour now to allow them to produce those 
telegrams, and we oppose any further adjournment. 
Mr. Judge.—\ suppose we can get them inside of an 
hour, if your Honor will sit here and wait for us. 

The Commissioner.—I will adjourn this matter until 
to-morrow. Wr. Prevost.—lf this were a matter of pre- 
senting evidence, [ would think your Honor exercised 
proper discretion in this matter, but here is a case—and 
it is exactly the same case [had in the Benson matter— 


that I presented under a complaint, and your Honor 
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was inclined to discharge the man until there was some 
complaint founded upon something. We say there is 
no complaint before ‘your Honor, and your Honor ecan- 
not adjourn. They have, as the record shows, admitted 
that they can have these telegrams here in an hour. 
We will wait foran hour. [| object to any further ad- 
journment. Your Honor has no right to keep this man 
in jail one night when there is not any complaint. 

The Commissioner.—l\ will grant their motion for an 
adjournment of 24 hours. Ur. Solomon.—May I ask 
the Court to direct the Marshal to return to the prisoner 
the things that he has in his posession belonging to him, 
except such papers as he actually requires. 

The Commissioner.—N hatever papers the Marshal 
has taken from this prisoner other than papers relating 
to the offence that is charged, such papers as, for in- 
stance, may in his judgment be in tbe nature of evi- 
dence, and other than property involved in the charge 
that is made, of course he understands he has no right 
to withhold from the possession of the prisoner. The 
Marshal fully understands his duty in the premises. 
Beyond this, gentlemen, I do not think I can give him 
any direction. Hearing adjourned to Tuesday, Jan. 7, 
1890, at 10:30 A. M. 


New York, January 7, 1890, 10:30 o’elock, A. M. 
Present—The COMMISSIONER, Mr. GONZALES, for the 
demanding Government. Messrs. SOLOMON, ANTHONY 
and Prevost, for the prisoner. The prisoner is pro- 
duced by the U. S. Deputy Marshal. 
MiIGvueL SuAREZ GuANES direct examination continued 
hy Counsel for Spain: 


() Mr. Suarez, have you brought with you the tele- 
grams about which vou spoke vesterday? <A. I did. 
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Q. (Three papers shown witness.) I show you these 
three. Are those the telegrams received since you 
made the complaint? A. These telegrams I received 
since I made the complaint. 

ounsel for Spain—\t your Honor please, I offer 
these telegrams. The first one is in cipher; the two 
next are in Spanish, not in cipher. I would like to 
have them marked. Wr. Prerost.—Objected to upon 
the ground that they have been received subsequent to 
the date of the making of the complaint, and, while 
they might form a basis of a new charge, are in no way 
sufficient to re-validate and to give effect to the com- 
plaint already presented. 

Counsel for Spain.—They are not offered for that pur- 
pose. Mr. Prevost..-The complaint presented has been 
made upon information and belief, and the grounds of 
that information and belief are therein set forth. Upon 
those grounds, we submit that the complaint is insuf- 
ficient, and that the prisoner is entitled to his discharge. 
Motion denied, and telegrams admitted. Exception 
taken. Said — are marked Complainant's Exhibits 
l, 2and 3, January 7, 1890. 

(). Have you * a translation made of the telegram 
thatisincipher?t <A. Yes. 

(). Is the translation on the back of Exhibit No, 1— 
of the cipher? <A. Yes. Said translation offered in 
evidence. Mr. Solomon.—You mean a translation in 
Spanish? There is no translation in English. Cownsel 


Jor Spain.—There is a translation of the cipher; that, 


of course, isin Spanish. Said translation marked com- 
plainant’s Exhibit 4, January 7, 1890. 

Counsel for Spain.—If your Honor please, we desire 
to offer the translations into English of two of these 
telegrams, and put them onthe record, as that is the 
only English of these telegrams that has yet come up. 
The Commissioner.—Admitted. 
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Caunsel for Spain.—This is the translation into En- 
glish of Exhibit No. 1, of which Exhibit No. 4 is the 
Spanish. (Counsel read same.) 

Said paper marked Complainant's Exhibit 5, Jannary 
7, 1890. 

‘ounsel for Spain.—These telegrams are offered to 
show your Honor our diligence and good faith. Trans- 
lation of Exhibit 2is offered in evidence, and marked 
Complainant’s Exhibit 6, January 7, 1890. Translation 
of Exhibit 3 is offered in evidence, and marked Com- 
plainant’s Exhibit 7, January 7, 1890. 

Counsel for Spain.—Now, | understand that there is 
no objection to the English translation, so I need not 
not ask the Consul about it. Thatis all we have to offer 
to-day. : i 


Cross-eramination by Mr. Prevost: 


(). Mr. Suarez, you have stated that you have made 
a translation into Spanish of the telegram marked Ex- 
hibit 1, which you have received in cipher? <A. Yes. 

Q. Will you please explain exactly the meaning of 
those ciphers, and the manner of the translation? A. 
I explain that, that it is necessary to have the book. 

(). Have you not that book with you? A. No, I have 
not the book. 

(). Can you now now make a translation of the cipher 
telegram into Spanish? <A. Yes. 

Q. At this moment? A. No, not without having the 
book. 

Q. You cannot do it without the book? A. No, not 
without having the book. 

(Q). Therefore, without the book, it is impossible for 
you to say whether or not the translation you have pre- 
sented is a correct translation? <A. | beg your pardon. 
That translation had been made before we came here, 
according to the translation made in my office. 
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(). But you cannot now say, excepting by reference 
to that book, whether or not the translation which you 
you have presented is a correct one? <A. Yes, it is 
Correct, 

Q. Can you now say it without that book? A. I 
cannot do it by memory. 

(). You do not remember what that cipher means, do 
you’ <A. [donot remember very well. What do you 
mean by ‘*memory ”’ ¢ 

Q. Do you now remember what each one of those 
numbers means which is contained in the cipher tele- 
gvram’? <A. Of course. 

(). What is the meaning of the first one? A. Do you 
think f can do it by memory? It is impossible for me. 

Mr. Prevost.—Then I move that the translation which 
has been presented to that cipher telegram be stricken 
out unless the cipher code be here presented. Motion 
denied ; exception taken. 

Counsel for Spain.—We wish an adjournment, for 
the purpose of receiving the evidence which is on the 
way of the guilt of the accused, according to the pro- 
visions of the treaty. The Commissioner.--How much 
time do you want! Mr. Gounzales.—We want two weeks, 
if your Honor please. J/r. Prerost.—Before making 
any objection to that motion, | want to make a motion 
on behalf of the prisoner. [want to renew my motion 
to strike out the portions of the complaint that were 
the subject of a motion yesterday. 

A complaint has been presented here, charging this 
gentleman with embezzlement, upon a certain date, of 
acertain specific number of bonds, that is to say, with 
the embezzlement of certain specific property. Not a 
word is said in the complaint with reference to the em- 


“bezzlement of money—not a word is said in the com- 


plaint with respeet to larceny, with respect to theft. 
Now, we have here in the telegram Exhibit 6, this in- 
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formation: ** In said proceedings, which are perfectly 
‘adjusted to treaty, will be found with all clearness 
‘* proofs of crime, and evidence that great part of the 
‘‘money stolen was forwarded by draft by Oteiza to 
‘* Madrid.”’ In other words, here is reiterated in this 
telegram, which is of the latest date, exactly what 
we had in the others—that what this man has done, if 
he has done anything, is to steal money. This com- 
plaint charges him with embezzlement of bonds and 
coupons. This telegram states that the money stolen 
was forwarded, and so on. 

Now, | respectfully submit to your Honor that when 
the Spanish Consul comes forward with a telegram of 
that kind, which is a distinct declaration to your Honor 
that what ha» Leen committed there, has been theft of 
money, and then proposes to hold this gentlethan upon 
a charge of embezzlement of so many fands, so many 
bonds, so many coupons, the two things seem to be so 
contradictory that either a new complaint must be filed 
or this prisoner must be discharged. The two things 
are contradictory one of the other. He would be ina 
better position if he came forward here to-day without 
any telegrams whatever. His position would be better. 
Why? Because he would have nothing to contradict 
him. While, on the other hand, he presents himself 
here with these telegrams, which distinetly state that 
the charge is different from the charge upon which this 
man has been arrested, and for which they are seeking 
to extradite him. And, therefore, | submit to your 
Honor that we are entitled to have, this motion granted, 
and to have that portion of the complaint stricken out. 

The Commissioner.—In the telegram dated the 6th of 
January: ‘* Oteiza has been charged with having em- 
‘* bezzled and committed malversation of public funds 
‘*under his charge as secretary of the debt of Cuba. 
Vs Criminal proceedings have been commenced against 
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him, and a warrant of arrest has been issued by our 
authority.” Do you mean to say that there is nothing 
there for the Consul-General to make application upon ¢ 
Mr. Prevost.—Undoubtedly there would be if it was the 
only one received ; but we are to construe these things 
wl] together. We have these two telegrams. One of 
them states in distinet terms that this man is charged 
with embezzlement of public funds. Now, that is the 
specification in legal terms of the charge which is made. 
On the other hand, we have a telegram, of even date 
therewith, which, while not stating the thing in legal 
phraseology, gives, so far as the facts have been given, 
the facts of the ease. In other words, we have here two 
lelegrams: One makes the charge, the other gives the 
facts. Now, it is competent for your Honor to state 
whether those facts are consistent with that charge. 
The facts are that he has stolen money, as alleged in 
this telegram ; but, in the very face of those facts, which 
are set forth here under the authority of the Governor- 
General of Cuba, and under his signatnure—in the very 
face of those facts, the Consul presents himself and 
savs this man is charged with embezzlement. It seems 
to me that those two things must be taken and construed 
together. Motion denied. Exception taken. 

Counsel for Spain state that they want two weeks 
adjournment. Wr. Provos/.—I| certainly object to that. 
lam sorry to object to everything that the gentlemen 
for the other side propose : but we have herea telegram, 
dated the 6th, stating that the documents are on the 
way. Counsel for Spain.—All in Spanish. Wr. Gon- 
cules.— We shall have to translate them into English. 
They are very voluminous, and very bulky, and very 
technical. The Commissioner adjourns the hearing to 
Tuesday, January 14, 1890, at 10:30 0° clock A.M. 


New York, Jannary 14, 1890. 10:30 o'clock a. M. 
Present The COMMISSIONER Messrs. GONZALES and 
JupGr, for demanding Government. Messrs. SOLOMON, 
Prevost and AntTHoNny, for the prisoner. The pris- 
oner is produced by the U. 8. Deputy Marshal. 
Counsel for Spain. — If your Honor please, we 
would like to Know if you would allow the record 
to be corrected of the first day’ The Commissioner .— 
What is the correction? Counsel for Spain.—On that 
day, as your Honor remembers, the defendant said 
that he was not only Luis Oteiza y Cortes, but also the 
Secretary of the Publie Debt of Cuba, thus completely 
identifving himself; and that latter part does not ap- 
pear on the record. I don’t know whether the gentle- 
men on the other side will deny that he is the Secretary 
of the Public Debt—or the ex-Seecretary of ‘the Public 
Debt—of Cuba. [suppose that your Honor remembers 
that he said without the slightest hesitation that he 
was both. Jr. Prerost.—We Oppose it certainly. We 
have here a sworn stenographer whose duty it is to 
make a correct record. I think that, if this mistake 
haus oceurred, it certainly should have been rectified 
immediately at the next sitting. The prisoner appeared 
here on the first day without counsel, and certainly it 
isnot proper to make any correction of that record 
which we, as his counsel, can Know nothing about. I 
am perfectly willing to admit now, and to have it ad- 
mitted upon the record, that this gentleman is Luis 
Oteiza y Cortez, but any admission beyond that L cer- 
tainly refuse to make. Zhe Comm/ssioner.—I| have no 
recollection on the point myself; but, if there is any 
doubt about it, you will have time to prove it if it is 
aufact. Counsel for Spain.—Very well. We have re- 
ceived from Cuba the proceedings in the case, and the 
warrant of arrest. (Producing papers.) There are the 
proceedings ; there are two hundred and thirty odd 
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pages of Spanish; and it is not only voluminous, as 
yon see, but it is written in very technical language ; 
and it will take some time to translate it properly for 
your Honor to understand it. We have translated last 
night the warrant of arrest which comes with it; that 
translation is ready, because it is shert. We desire to 
present both of those and to ask time for their transla- 
tion. We present this under Article XT of the treaty— 
of the first treaty—in which itis stated that if the fu- 
gitive is merely charged with crime, a duly authenti- 
cated copy of the warrant of arrest in the country 
where the crime is committed, and the depositions upon 
which such warrant may have been issued, shall be 
prodneed, with such further evidence as may be neces- 
sary. We will present the other evidence afterwards. 
Mr. Prevost.— 1 suppose, sir, undoubtedly, that time 
will have to be allowed for the translation of these doc- 
uments. They are voluminous, and it is reasonable 
that counsel for the other side should have enough 
time in which to doit. I think, however, it should be 
done as quickly as possible. Do IL understand 
that these have been offered Mn evidence, or 
simply an adjournment is requested? Counsel 
Jor Spain.—Vhey are offered in evidence, and 
then time is asked for translation. There is a transla- 
tion of the order of arrest, which is now. of- 
fered in evidence. Mr. Prevost.—Then I request 
your Honor that, before this adjournment — shall 
be granted, and undoubtedly it should be, and I 
do not Oppose it, the record stand in this Way : that 
any objections we have to make to them will be made 
at the time that the documents are presented with their 
translations. How longan adjournment will be granted / 
The Commissioner.—\lf you have any objections to 
make to the papers which are here produced, they must 
be made now. JWr. Prevos/.—Then 1 shall proceed to 
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do so under protest. We object to the admission of 
these documents in evidence, for the reason that the 
certificate of the United States Consul General annexed 
thereto is not in accordance with the Act of August 3, 
1882. The fifth section of that Act requires that they 
shall be properly and legally authenticated so as to en- 
title them to be received for similar purposes by the 
tribunals of the foreign country from which the accused 
party shall have escaped ; and the certificate of the 
principal diplomatic or consular officer of the United 
States resident in such foreign country shall be proof 
that any deposition, warrant or other paper, or copies 
thereof, so offered, are authenticated in the manner re- 
quired by this Act. 

The certificates presented are not in the form that is 
required by the section read. The Consul fails to state 
that they are properly and iegally authenticated so as 
to entitle them to be received for similar purposes by 
the tribunals of the foreign country from which the ac- 
cused party is said to have escaped. 

The Commissioner.—\ sustain the objection. You 
may mark them for identification, and also the papers 
of which you have atranslation. How much time do you 
want to have these papers sent back, and have them 


identified, and have them translated. Wr. Gonzalez.— 
We want fifteen days, at least, to have them 
properly translated. There are 240 pages, and 
they are very technical. We shall go on with 


the translation in the meantime, and shall pre- 
sent these papers with the supplemental certificate 
from the Consul—another set similar to this. If we 
send these papers back, we shall want at least two 
weeks. We will notify the other side as soon as we re- 
ceive the papers, and notify your Honor immediately. 
We do not want to delay. JM/r. Precost.—I1 oppose it, 
and move for the discharge of the prisoner. (Counsel 
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proceeds fo argue the objection and motion, and reads 
from the Sth Article of the Treaty, and from page 12 ot 
the Supplemental Treaty). They are not actually go- 
ing into the evidence ; there has been no examination 
here; they have requested time to present this  evi- 
dence. Your Honor, in considering the facts, and exer- 
cising your discretion, has given them until to-day. 
They present themselves here with faulty documents 
and faulty certificates, and they ask for two weeks 
more; and I submit to your Honor it is an outrage to 
keep this man in prison any longer. 

Counsel for Spain.—\f your Honor please, reading 
the Treaty, we say that if it had stopped at the sentence 
which reads ‘tat his discretion to hold the accused for 
~— period rot exceeding twenty-five days ,”’ then it 
might be said that, if we came here at this day and did 
not produce the evidence, your Honor’s discretion 
should be immediately exercised, perhaps, one way or 
the other. But it goes on further than ‘that, and eats 
off discretion to some extent, by stating that the object 
of thisis that the demanding government may have an 
opportunity to lay before such Judge legal evidence of 
the guilt of the accused. And it goes further than that, 
and further limits the discrection, by saying that if at 
the expiration of such twenty-five days that shall not 
be done, the accused must be discharged. Now, we must 
have an opportunity to lay this evidence before your 
Honor ; and it has come to be the practice in these cases 
that where good faith is shown, and an_ evident 
effort to get evidence, the limit of twenty-five 
days is always given to the demanding government. 
They are given that time. The Commissioner.—-You 
are asking for anadjournment beyond the twenty-five 
days prescribed inthe statute. Counsel for Spain.— 
We will withdraw that request, and we will ask for ten 


days. Ten days will make it to the 24th ; and we have 


to the 27th to complete the twenty-five days. 7he Com- 
missioner.—Have you any testimony other than that 
you have produced to-day? Counsel for Spain.—It 
they do not object to the order of proof, we will goon 


‘ 
t with the papers that have been taken from the per- 
son of the prisoner, and put the Marshal on the 
’ stand to swear where and when he got those papers. 


Mr. Prevost.—\In order that this record may stand 
right, | have moved for the discharge of the prisoner. 
Motion denied. Exception taken. 


" FREDERICK BERNHARD, called on behalf of demand- 
ing government, being duly sworn, testified as fol- 
lows: 

« 


Direct-examination hy Coun se l for Spain. _ 


q. You area Deputy Marshal of the United States ¢ 
{° A. I am. 
Q. Did you make the arrest of the accused in this 
case? <A. I did. 
Q. Under a warrant delivered to you by whom? 
A. Under a warrant issued by Commissioner Lyman. 
(). When did you make the arrest? Mr. Prevrost.— 
January 2d.) A. January 2d. 
Q. Where? A. Hotel Brunswick, in this city. 
Q. Did you speak with the person whom you 
arrested? A. As much as I could in English; he 
did not understand much English. 
(). Did you ask him his name? A. I did—I showed 
it to him on the warrant. 
(J. Showed him the name of Luis Oteiza y Cortes on 
the warrant? A.—y Cortes—yes, on the warrant. 
Q. Did you ask him if he was that person? A, 
Yes—he admitted it. 
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Q. What did he say 4 <A. He said yves—he admitted 
it. 

Q). What did you then do? <A. As soon as he was 
arrested, Lexplained to him, ‘* You are under arrest 
now *’—and searched him. 

QM. You searched him? <A. Yes. 

Q. Did you take from his person any articles’ <A. I 
dia. 

Q. You took two pocket-books, did you not? <A. I 
did. 

Q. Do you remember the factofmy making an inven- 
tory of the things in those pocket books in your presence 
so as to hand them back to you? <A. Certainly, yes. 

(). Have you those things here 4 <A. Yes. 

Q. Will you please produce the pocket book colored 
black ¢ (A black pocket book is produced from a bun- 
dle by the Marshal. ) 

(). You found this object on the prisoner's person ? 
A. Yes. Counsel for Spain.—\ offer in evidence out 
of that pocket book ad prbssage ticket from New York 
to Havre, and a ficket from Havre to Paris, and that is 
all. Mr. Prerost.—l object to that. The question is 
not whether he was going to Havre, or whether he was 
going to Paris. The question is whether he fled from 
Cuba. Counsel for Spain state that they will connect 
the testimony. Objection overruled. Exception taken. 
Said tickets are marked respectively Complainant’s Ex- 
hibits Sand 9. January 14, 1890. 

(). Please produce thie red pocket book. (Witness 
produces a red pocket book. ) 

(). You found the red pocket book on his person also ¢ 
A. I did. 

Counsel for Sparn. | offer in evidence two papers 
from said red pocket book, one a ticket from Tampa, 
and the other a cipher, or code, or collection of num- 
bers representing bonds, we don’t know which. JI. 
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Anthony. —W hat is it offered for? Counsel for Spain. 
—It is offered in evidence for what it is worth. We ex- 
pect to be able to connect the memorandum with the 
evidence in the case. Jr. Prevost.—lam very anxious 
that that telegram should go in evidence, and make no 
objection to the telegram at all—it is intended tobe a 
telegram ; but | object to the ticket on the same 
grounds. That telegram will show whether he was fly- 
ing from justice possibly a little later. Objection over- 
ruled. Exception taken. Said papers are marked re- 
spectively Complainant's Exhibits 10 and 11, January 
14, 1890. 


(). You found some other papers at the time you ar- 


rested the accused, did you not? A. I did. 

(). Have you those papers ¢ A. a are here. 
(Witness produces a bundle of papers.) Counsel for 
Spain.—\e offered in evidence three receipts, signed 
by ** A. Andrade,’ given to some person in blank. 

(). (Said paper shown witness.) I ask you if you 
found thosein the control or on the person of the pris- 
oner? <A. I did. 

Mr. Prevost.—We object to them on various grounds. 
In the first place, these are not receipts given to the 
prisoner ; there is nothing on their face to show it ; 
** Received of blank so much.” In the second place, 
there is nothing to show that the coupons which are 
mentioned here have any connection at all with the 
coupons with the embezzlement of which he is charged. 
Counsel for Spain.—We will show it afterwards. It is 
inthe depositions—the very series. Wr. Prevrost.—I 
make those objections, and, further, that there is noth- 
ing to show who the person is who signs the receipts. 
He may be a duly commissioned official of the Govern- 
ment ; wedon’t know anything about it ; and there is 
nothing to show the slightest criminality in those papers, 
Objection overruled. Exception taken. Said papers 
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are marked respectively Complainant's Exhibits 12, 138, 
and 14, January 14, 1890. 

Counsel for Spain.—\ offer in evidence a written pa- 
per of two pages, headed ‘** Series Pity full of figures, 
which we claim are the bonds in question. They are 
mentioned in the depositions—‘* Series F.”’ Mr, Pro- 
vost.—If your Honor please, can I have on the record ; 
‘Which we claim are the bonds in question ?’*> (Re- 
quest granted.) Wr. Prevost.—I object to these on the 
ground that there is nothing to show that there is any 
connection between that and the bonds or coupons 
which were stolen. Objection overruled ; exception 
taken. Said paper is marked Complainant's Exhibit 
15, January 14, 1890. 

(). (Said Exhibit 15 shown witness.) That paper was 
also found on the prisoner? <A. Yes. 

Counsel for Spain.—Now I offer this paper in evi- 
dence. (Producing paper.) Jr. Precost.—Objected to. 
It has nothing whatever, to do with the bonds in ques- 
tion. Objection overruled ; exception taken. Said pa- 
peris marked Complainant’s Exhibit 16, January 14, 
[Sv0, 

(). (Said Exhibit 16 shown witness.) This also was 
found on the person of the prisoner‘ A. Yes. Coun- 
scl for Spain.—It offer the ink side of this paper. (Pro- 
dueing paper.) Wr. Prevost.—Whiy don’t you offer the 
other side of this paper’ Counsel for Spain.—It does 
not seem to relate to the case. Ar. Prevost.—-I object, 
in the first place, to the admission of it anyhow ; and, 
in the second place, to the admission of one side exclu- 
sive of the other. 

The Commissioner.—As it is in Spanish, | cannot 
undertake to distinguish. J/r. Prevost.—I think I ought 
to have a statement from the other side of what they 
expect to prove from this paper. 

("OMNSE / for Spain. We expect ro be able fo connect 


all these papers with the depositions in the case. J/r. 
Prevost.—That is too general a statement. Counsel for 
Spain.—That is all you can get ont of us at this stage 
of the proceedings. The Commissioner.—On the state- 
ment made by counsel that he will connect this with 
testimony that he expects to produce from Cuba, I shall 
overrule the objection. J/r. Prevost.—Do you also 
overrule my objection to the fact that one side is being 
offered in evidence and not the other? Counsel for 
Spain.—l will put the other side in. Let it all go in. 
Mr. Prevost.—Then I make the objection to the whole, 
because there is no connection between it. Objection 
overruled ; exception taken. Said paper is marked 
Complainant's Exhibit 17, January 14, 1890. 

Counsel for Spain.—Now we offer in evidence this 
paper. That is Mr. Cortes’ receipt for the bonds in 
question, including all other bonds, when he took his 
office, with an inventory of the bonds attached to it— 
official document. Mr. Prevos'—We make no objec- 
tion to that. Said paper is marked Complainant’s Ex- 
hibit 18, January 14, 1890. 

(). (Said Exhibit 18 shown witness.) You found this 
on the person of the prisoner? A. Yes. Counsel for 
Spain—Those are all the papers that we wish to offer 
today. Mr. Prevost—There are others, are there not ? 
Counsel for Spain—There are others, which you can 
have. Wr. Prevost—I1 will examine them later. 

(). All these papers which have been shown vou, and 
have been produced by you, were found by you with 
the acensed at the time of his arrest? A. Yes—Well, 
excuse me, a part of it was found afterwards. 

(). Just let me remind you what you did. Wr. Pre- 
rost—Do not remind him. Examine him. 

(). When you arrested the defendant you went up to 
his room, didn’t you? A. Yes. 

Q. With whom? Mr. Mehan‘ A. Yes—No—I went 


103 


104 


105 


106 


107 


(os 


with this gentleman over there (Indicating a man in 
Court). 
Q. Mr. Ball? <A. Mr. Ball. 

(). And with the defendant? A. I went with the de- 
fendant, yes, and Mr. Ball stepped out of the floor be- 
low, and then IT went up with the prisoner, and Mr. Ball 
cane in the other side, and we went in together. 

(). You went with the defendant and Mr. Ball to the 
defendant’s room? <A. Yes. 

Q. And then what did you do? Opened his trunk ? 
A. Yes 

(). With his consent? A. With his consent. I did 
ask him there. 

(). And you found this bundle of papers in his trunk, 
did you, then! <A. Yes. 

(). And from that bundle have you taken the papers 
that have been shown you to-day? Is that the fact? 
A. Yes, that Is it. | 

(). At the time that the defendant was present? A. 
Yes. 

Cross-eramination by Mr. Prevost: 

(). Mr. Bernhard, you say you arrested this gentle- 
man at the Hotel Brunswick? A. Yes. 

Q. What day? A. On the 2d of January. 

©. At what time? A. In the evening after seven 
o'clock. 

(Q. What day of the week was the 2d of January? A. 
The day of the week ? 

Q. Yes. <A. [think it was Saturday night. 

(). Saturday night: A. [think so; L am not quite 
sure of it. If Llook at my memorandum book, IT will 
tell you. 

(). | think your recollection will do well enough, A. 
lam not quite sure. 

(). When did you recelve the warrant for his arrest ¢ 
A. On the same day. 
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Q. At what time? A. By four o'clock. 

Q. Inthe afternoon? A. Yes. 

Q. From whom? <A. From Commissioner Lyman. 

(). What information was given yon at the time you 
received the warrant as tothe prisonert A. Thata man 
was stopping under the name at the Brunswick Hotel— 
Hotel Brunswick. 

(). Is that all the information you got? A. Well,a 
kind of description. 

(), Anything else? A. That is all. 

Q. And did you immediately go to the Hotel Bruns. 
wick? A. If I did what? 

(). Did you go at once to the Hotel Brunswick? A. 
I went down Broadway a short ways first, and then up 
town. 

Q. Why, didn’t you go up at once to arrest him? A. 
Well, because I had another little business. 

Q. Didn't you know this was an extradition case? A. 
Yes. 

(). That the prisoner was alleged to be a fugitive from 
justice? A. That is what the warrant stated, yes. 

(). And that it was necessary to arrest him before he 
should get off toany place‘ <A. I take generally my 
own discretion about those matters. 

(). Den’t you think that, when a man is ordered to 
arrest a fugitive, and told he was at such a place, and is 
given a warrant, and is ordered to go and arrest him— 
don’t you think, in exercising a proper judgment, he 
ought to go and arrest him at once, if, he is stated to be 
au person that is fleeing from justice? j} A. If 1 have not 
got anything exactly that is more important than that, 
[ certainly take that up; but if I have got something 
more important—sometimes I have a murder case on 
hand, you know. 

Q. What did you have on this occasion that was 
more important? A. That I refuse to answer. That is 
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my detective business. I could not answer you that 
question. You may havea friend that I have got on 
hand yet, and you may give him a little notice to get 
away. JMZJr. Prevost.-—I move that the latter part of the 
answer be stricken out. Motion withdrawn. Quesilon 
repeated. A. U refuse to answer that question. Jr. 
l-rerost.—The question tends to show whether or not, in 
the opinion of those whe are persecuting this man, or 
prosecuting him as the case may (prosecuting, I sup 
pose, in their minds) that there was no particular 
hurry, and that they did not consider him to be a_ per- 
son flying from justice. The Commissioner.—l\ will not 
try that issue. Exeeption taken. 

(). You have stated that Mr. Ball accompanied yon 
to the hotel, or that he met you there? A. Yes, he was 
at the hotel when | came up there. 

4). Did you meet Mr. Ball before you found Mr. 
Oteiza? <A. Yes. 

(). Where did vou meet Mr. Ball? A. On the side- 
walk. 

(). In front of the hotel? A. Yes. 

(). How did you tind Mr. Oteiza¢ A. When | came 
up there, Mr. Mehan stated to me that he had a man 
watching him, and he introduced me to Mr. Ball. That 
was the man. So Mr. Ball stated that the man was up 
in his room, 93, Hotel Brunswick. So I went up at 
once ; but he was not there ; and we went back on the 
sidewalk, and waited about two hours or two hours and 
ahalf. Then the prisoner did come up Fifth avenue to 
the hotel. 

(). Then when you went up to arrest him the prisoner 
was not in the hotel? A. [ went up inthe elevator with 
him, and didn’t say anything until he was in the 
room. 

(. You do not understand my question. When you 
first went to the hotel the prisoner was notin’ A. He 
was not in. 


(). Did vou look over the hotel register? <A. I did 
not. 

(). Do you know whether or not the prisoner regis- 
tered in the hotel? A. So I -naderstood, under his 
hame, 

(). Hlow did he register? Under his own name? A. 
So 1 understood ; I have not seen it. 

(). Where was his room? A. Room 93. 

Q. On what floor? A. It is between the fifth and 
sixth floor; it is an extra room that goes there. 

(). You say that Mr. Ball had been watching the 
man? <A. That was what I understood. I could 
not— 

(. And you stated that the prisoner was away from 
the hotel at the time. Did you ask Mr. Ball where he 
was‘ <A. I did ask Mr. Ball where he was—yes. 

(). What did Mr. Ball say? A. He was in his room, 
he said. 3 | 

(). And you went to his room’ <A. Yes. 

(). And did not find him there? A. No. 

(). What did Mr. Ballsay then? A. Well, he said, 
‘He must be around somewhere, because his baggage 
is there.” 

(). In other words, he had been watching the bag- 
gage then, and not the man? <A. That I can’t say. 

(). Was Mr. Oteiza alone when he came up Fifth ave- 
nue# <A. All alone. | 

Q. From what direction did he come? A. From down 
town. 

(). From down town’ A. On the east side. 

@. What did you say when you arrested him? A. 
What I said ¢ ;, 

() Yes. <A. I took my warrant out, and told him 
that I had a warrant for him for his arrest. 

Q. What did he say? A. He said, ‘** All right, all 
right!" 
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Did he make any Opposition ¢ A. Nothing what- 
ever, 

(). Did he seem to you to be hiding? A. Not at all. 

(). Not atall? <A. Not at all. 

(). Did he willingly give vou the pocketbooks which 
have been presented here? A. Yes 

(Q. Did he give you the keys of his trunks! A. 
Kverything. 
(). He made no objection? A. Nothing. 


. 
(). Hle aided you in every way possible to examine 
everything that he had? <A. He did. | 

(J). Did you find upon his person or among his effects 
any bonds or coupons of the Spanish or Cuban Govern- 
ment? <A. No. 

(). Did you find any money on him whatever? <A. I 
did. 

(). How much? <A. -L found—l didn’t keep any 
memorandum of it, because I handed him the money 
back, 

(). Let us have your best recollection of the matter ¢ 
A. About eighty dollars in gold and about one hundred 
dollars in gold—in five dollar gold pieces and in ten 
dollar gold pieces two rolls: and $8102) in paper 
money. 

(). Of the United States? A. Yes; and I guess S80 
in paper money—yes. 

Counsel for Spain.—Kighty dollars? Witness.--Be- 
sides this; it was extra, you know. 

(). Anything else‘ A. Then I found some person 
stamps—money stamps—twenty-five cents, or whatever 
it is, in the pocketbook. 

Counsel for Spatr.—Cuban currency / 

(). Did you find anything else? A. Three thousand 
and some odd franes, 

(). Did vou find the franes, or did you find a draft 


for the franes? <A. I found a draft. 
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(). By whom was that draft drawn? A. [could not 
tell. 

Q. Where was it made out—here in New York? A. 
Here in New York City. 

(). And it was drawn to be made payable where? A. 
Paris. 

(). ‘To whose order was it made out? A. That Leould 
not tell. 

(). Don’t you remember that. as matter of fact, it was 
made out to the order of this defendant? A. I think 
it was, 

(. You think it was? <A. Yes. 

(). At the time that you arrested him, did he make 
any attempt to deny his identity or to seek to escape ¢ 
A. Nothing whatever. 

(). Did vou find upon him any sum of money, or evi- 
dence of indebtedness, of one or two hundred thousand 
dollars or more? A. Well, that I could not state, be- 
cause IT could not read the Spanish language. The papers 
| found there, certainly I don't know if they contained 
anvthing of that kind. 

(). You didn’t find any bonds? A. No. 

QM. You didn't findany coupons! <A. No. 

(). And you didn’t find anything else that seemed 
to be money except what vou have stated? <A. Ex- 
wetly. 

A. Whatis Mr. Balls name? <A. I don't know. 

(). Who else was with you’ You mentioned a Mr. 
Mehan? <A. Afterwards. After | did make the arrest 
and so on, about ten or fifteen minutes afterwards, Mr. 
Mehan did come in. 

Q. Whatis Mr. Mehan’s name «and address? A. I 
could not tell. 

The Deputy Marshal.—W lat do you want me to do 
with those papers ‘ I will hand them back, if you have 
no objection, and get a receipt for them. Counsel for 
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Spain.—We do not wish to use them. Zr, Prevost.— 
If you do not wish to use them, Task that the Marshal 
be instrueted to turn them over to us. I don’t know 
what they are. Counsel for Spain.—You had better 
let them stand fora day or two. We have not hada 
chance to look at them. Mr. Prevost.—You have had 
two weeks. Counsel Jor Spain.—We have had two 
weeks, but we have not had the papers. Mr. Prevost. 
—-We ask that the papers be returned to us. Counsel 
Jor Spain.—The only objection we have is that we have 
not had a chance to examine the papers. Mr. Prevost. 

-You had a chance so far that you picked out what 
you wanted. 

Counsel for Spain.—We examined them at night in 
the hotel. Zhe Commissioner.—For the present let 
them remain in the hands of the Marshal. If there 
should be any special reason why the defendant should 
have them at any subsequent time, you can make an ap- 
plication to have them from the Marshal. Jr. Prevost. 
—We maketheapplication now. The Commissioner.— 
lor the present we will let them remain where they are 
now. Exception taken. Mr. Prevost.—\s that the evi- 
dence 4 Counsel for Spain,—There is nothing more to 
day. Mr. Prevost.—l move for the discharge of the 
prisoner. Motion denied. Exception taken.—Counsel for 
Spain.—\Werenew our motion for leave to have time 
to correct the certificate of the consul. It will take ten 
days ; but if we get the ten days for that purpose, your 
Honor can give us another day to put in, probably, 
some more proof. Jr. Prevost.—We object to an ad- 
journment. Objection overruled. Exception taken. 
The warrant of arrest (original) is marked Exhibit I for 
identification, January 14, 1890. Translation thereof, 
Exhibit No. 2 for identification, January 14, 1890. 
Proceedings received from Cuba, marked Exhibit No. 
3 for identification, January 14, 1890. (Mr. Prevost 
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borrows the papers from the Marshal, by the consent of 
the other side). 

Hearing adjourned to Friday, January 24, 1890, at 11 
o'clock A. M. 


New York, January 24, 1890, 11 o'clock a. M. 

Present—Tnr CoMMISSIONER. Messrs. GONZALES and 
Judge for demanding Government. Messrs. SOLOMON 
and Prevost for the prisoner. The prisoner is pro- 
duced by the U. 8S. Deputy Marshal. Case called. 

Counsel for Spain state that they sent the record of 
proceedings received from Cuba back to Cuba the day 
of the last adjournment, by a special messenger of the 
Consul, and that they received them back from Cuba on 
the 22d inst. ; and that they now offer them in evidence. 
The Commissioner examines the certificate. “dlr. Pre- 
cost.—1 object to this. There is no magic effect to be 
attributed to the words *‘ similar purposes’’; the words 
* similar purposes”? are to be understood in a rational 
sense ; and the only way that we can get at their mean- 
ing is to examine the section which contains them and 
see what it contains. And 1 think, in view of that ex- 
amination, and in view of what I will say, your Honor 
will agree with me that, however defective the certificate 
may have been which was formerly presented, this is 
even more so, although at first sight, | grant, it appears 
to be different. (Counsel reads the section of the 
statute.) What does that mean? To be received as 
evidence for extradition purposes. That is what the 
words ‘‘similar purposes” mean, That is why they 
are presented here. These are sought to be introduced 
in evidence in extradition proceedings. That is what 
the words ‘‘similar purposes”’ mean. What does the 
certificate say? Not a word about evidence; not a 
word about extradition proceedings. It uses the words 
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‘similar purposes”’, as if that was sufficient to cover 
the whole question. (Counsel reads said certificate, and 
refers to the former certificate.) Lask the privilege to 
to be allowed to see the original certificate which was 
presented. Counsel for Spain — At the present moment 
I cannot produce the original certificate. 1 produce the 
original warrant, which warrant contained, or had an- 
nexed to it, the original certificate—of which we have a 
CcOpy. The Commissioner (to counsel for prisoner ).— 
Do you admit that this is a copy? Wr. Prevost.-—I 
don’t know. (Decision reserved as tothe paper marked 
Exhibit 2 for identification.) Counsel for Spain.—We 
offer to present proof by Mr. Gonzales and myself that 
this copy of the old certificate is an exact, literal copy 
of the whole of the old certificate as annexed to the ex- 
hibit when first presented. Wr. So/vumon.—Present the 
original. That is the best proof. Counsel for Spain. 

[ think the Consul down in Havana has retained the 
old certificate. This copy was here in Court the day 
the others were presented, and that copy was given by 
me to Mr. Prevost. 

The Commissioner.—Uf the original is in existence, 
you will have to produce it. Counsel for Spain.—We 
will be able to do that very easily. Now I offer this 
paper. It is Exhibit 3 for identifieation. Mr. Prerost.— 
[ object to this on the same grounds: that it does not 
state that it is receivable in the Courts of Cuba and 
Spain in extradition matters; that there is nothing to 
show in that certificate that there is any question of ex- 
tradition proceedings—that there is any charge of crim- 
inality against this accused in relation to this matter. 
As I said before, he has simply used the words ** similar 
purposes’; and we must take those and see what they 
mean, Objection overruled. Exception taken. Cown- 
sel for Spain.—We wish time to translate this doeu- 
ment. We have it partly translated; and we have 
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made an agreement, outside of the hearing, with the 
counsel for the other side, that we would accept a 
translation made by Mr. Ponce de Leon, and he has 
agreed, I understand, informally. The government will 
pay for that, and he will be at no expense. We offer 
to accept his translation, as we understand he is inter- 
ested in the case. Mr. Pretvost.—Oh, no.—Certainly, I 
have no objection to that; but I do not-want my accept- 
ance of that in any way to be an admission that I agree 
to any adjournment whatever. If any adjournment is 
to be had, I will agree that Mr. Ponce de Leon is to 
make the translation. Counsel for Spain.—And you 
will stand by his translation? Mr. Prevost.—Yes, sir. 
The Commissioney.—I am inclined to think, from a cas- 
ual inspection, that the two certificates appended to the 
order of arrest can be construed to supplement each 
other, and together would comply with the: statute. 
Counsel for Spain.—This paper offered this morning as 
the order of arrest is the original order of arrest, which 
was marked for identification on the 14th of January, 
1890, at the last hearing, as Exhibit No. 1 for identifica- 
tion. The certificate appended to it, as now offered, is 
a new certificate. The old certificate, to which the 
Commissioner refers, is dated the 9th of January, 1890, 
and is not in my possession now. We offer to show, 
by the Consul of Spain here and by an employee of the 
government, that this Exhibit 1 for identification, of 
January 14, 1890, is the identical paper, less the certifi- 
eate, which was offered at the last hearing ;and to show 
that we sent itto Havana by an employee of the govern- 
ment, who presented it to the Consul, and brought it 
back. We offer to show, also, that the copy of the old 
certificate which is now present is an exact copy, made 
at the time of the last hearing, of the first certificate, 
which is not now present. And thisis the copy which 
we furnished to the other side; and my recollection is 
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it was two Gays after the hearing ; and this was read at 
the time of the hearing by the other side. 

The COMMISSION if W hen Wiis the present certificate 
received 4 Counsel for Spain,—The present certificate 
Wiis received the day before yesterday by us at ten 
o'clock inthe morning. Zhe Commissioner.—After the 
paper which vou furnished to the other side, which 
you claim was a copy, was furnished? Counsel for 
Spain, Yes, SIV. The Commissioner. (To counsel for 
prisoner.) Do you admit that the eopy of the certifi- 
cate sent you was a correct copy of the original? Afr. 
Prerost—1 have had no opportunity of comparing it. 

Thi (‘OINIMISSIONET, AS | understand Vou, the order 
of arrest which is offered to-day is the same one to 
which the ceriictiate was appended when the order of 
arrest was offered at the last hearing 4 Counsel for 
Spain. Yes, sir. The Commissioners. That that order 
of arrest has subsequently been transmitted to Havana, 
in order to have the certificate amended 4 Counsel Sor 
Spain. Yes, sir. 

The (OMIMISSIONCT. And tliat the Counsel there, in- 
stead of returning the same certificate with the amend- 
ment, has chosen to annex another certificate following 
the literal words of the statute ? Counsel foi Spain, 
Yes, sir. The Comimissioner.—But has failed to return 
the old certificate at the same timeé Counsel Sor 
Spain.— Yes, sir. 

The Commissioneys. (After examining fhe certificate 
and the statute.) While the the certificate follows 
literally the words of the statute as to the authentica- 
tion. nevertheless it is somewhat blind, owing to the 
fact that the word ** evidence’ does not appear in the 
certificate. Still, the first part of the certificate con- 
tains a statement to the effect that a warrant has been 
issued in a criminal Court of Cuba for the arrest of the 
defendant for embezzlement: it is true this statement 
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appears in an early part of the certificate, nevertheless 
the whole certificate must be construed as one; and I 
am of opinion that it complies substantially with the 
requirements of the statute, although [do not think the 
question is entirely free from doubt. I cannot conceive 
that the certificate can be construed in any other sense 
than thatit means that the certificate isso authenticated 
as to entitle it to be used as evidence of the offense. 
Exception takea. Said papers are again marked Ex- 
hibit 1 for ident., Exhibit 2 for ident. and Exhibit 3 for 
ident., January 24, 1890. Wr. Precvost.—l would like 
to have it understood that until Lhave had an oppor- 
tunity to examine the contents of these papers, lam 
not to be compelled to make any objections. That Is to 
say, after | have examined them I will object to the 
contents. The Commissioner.—Nothing is admitted in 
evidence until the translation is produced. Certilicate 
to warrant of arrest, marked Exhibit la for ident., Jan- 
nary 24,1890. Certifieate to proceedings, marked Ex- 
hibit 3@ for ident., January 24, 1890. Counsel for 
Spain.- We will now offer in evidence the translations 
of the papers put in at the last hearing on the testimony 
of Mr. Bernhard. 


Antonio C, GONZALEZ, culled on behalf of demand- 
ing Government, being duly sworn, testifies as follows: 
Direct examination : 

(). You were born in Cuba? <A. Yes, 

(). Your native language is Spanish? <A. Yes. 

(). You are thoroughly acquainted with Spanish? A, 


(J. And you understand English’ A. Yes. 
(). You have been practicing law in this city for many 
years? <A. Yes. 
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(). Translations from Spanish into English legal 
documents and others for many years‘ <A. Yes. 

Q. Have you made translations of these various ex- 
hibits that I new show you, annexed to them severally 4 
(Papers shown witness.) <A. Yes. 

() Will you swear that they aretrneand correct trans- 
lations of these exhibits / 

Mr. Pre rost. Objected fo. on the cround that the 
witness is not competent, by reason of his relation to 
ihe prosecuting Government. Objection overruled. Ex- 
eeplion taken, A. Yes. 

(). Are these translations true and correct trunsla- 
tions from Spanish into English of these exhibits ¢ 
Same objection, ruling and exception. A. Yes. Said 
papers offered in evidence. Objected to on same ground. 
Objection overruled. Exception taken. Said papers 
are now marked as follows: Translation of Exhibit 11 

Complainant’s Exhibit ll¢, January 24, 1890. ‘Trans- 
lation of Exhibit 12—Complainant’s Exhibit 12a, Jan- 
nary 24, 1890. Translation of Exhibit 13:—Complain- 
ants Exhibit 13¢, January 24, 1890. Translation of 
Exhibit 14—Complainant’s Exhibit lia, January 24, 
1890. Translation of Exhibit 15-—-Complainant’s Ex- 
hibit 15¢, January 24, 1890. 

Counsel for Spain. Will you admit the two papers 
how presented fo you ¢ (Handing papers to counsel for 
prisoner.) Wr. Prerost.—lt admit the one which pur- 
ports to be a passport of Mr. Oteiza lL object to the 
other paper, which purports tO be a pass for one An- 
tonio Munas Romero, as being irrelevant and imma- 
terial. Counsel for Spain.—But you admit it was on 
his person. Wr. Prevost.—Yes. No objection — is 
taken on the cround of want of formal proof that 
it was found on the person of the prisoner. Cown- 
sel Jor Spain.—We offer both sides. A man has been 
arrested in the name of the other one: the official who 
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signed the license has been arrested for issuing these 
documents without authority and we intend to connect 
this directly with the statements in the depositions. 
The Commissioner.—-On the statement made by counsel 
that he proposes fo connect the defendant with the 
paper objected to, itisallowed. Exception taken. Said 
papers are marked Complainant's Exhibits 16 and 17, 
January 24, 1890. 

(). Mr. Gonzales, have you made a translation of these 
two Exhibits 16and 17% A. Yes. 

(). From Spanish into English? A. From Spanish 
into English. 

(). On both sides of the papers?’ A. On both sides of 
the papers. 

(). (Two papers shown witness.) | hand you two 
papers, and ask you if these are the translations that 
vou have made of these papers severally’? A. Yes. 

(). And of the backs of them? <A. Yes. 

()) Are they true and correct translations from Span- 
ish inte Kna@lsh ¢ Objected toon the ground of the in- 
competency of the witness. Objection overruled. Ex- 
ception taken. A. They are. Said translation offered 
in evidence. Same objection, ruling and exception. 
Marked Complainant's Exhibits 16¢ and 17a, January 
24, 1890. 

(Counsel for Spain.—That is all to-day. 

Counsel for the prisoner moves for his discharge,on the 
ground that there is no evidence before the Commis- 
sioner against the prisoner ; and that the limit of twenty - 
five days fixed by the treaty has expired, or is about to 
expire. The Commissioner.—Motion denied. Thus far 
there is no reason to believe that the prosecuting Gov- 
ernment are not conducting these proceedings in good 
faith, and that they do not themselves believe that they 
have sufficient evidence upon whica to ask for the pris- 
oner's extradition. There is, furthermore, quite a large 
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amount of written matter, to which is annexed a certifi- 
cate complying with the Revised Statutes, as I have al- 
ready held. And all that seems to be lacking to make 
the document, which is a very bulky one, admissible In 
evidence, is the absence of the translations. Of course, 
a brief inspection of this document shows that the de- 
manding Government could not possibly obtain the 
translation in the time fixed forthe last adjournment. 
Exception taken. Mr. Prevost.—l object fo any ad- 
journment, and take exception to the fact that any ad- 
journment is granted ; but, if that be granted, Lagree to 
have it two weeks. Counsel for Spain.—That 1s satis- 
factory. Jr, Prevost.—I1 object to the adjournment. 
Counsel for Spain, We have overlooked proof of the 
translation of the warrant, to which the certificate in 
question is appended, ana we now offer such proof, 

(). (Said paper shown witness.) Ilave you translated 
this document? Same objection, ruling and exception. 
A. Xes. : 

(). (Paper shown witness.) And this translation is a 
true and correct translation from Spanish into English 
of that document? Same objection, ruling and excep- 
tiok. BA. We. 

Said paper (heretofore marked Exhibit 2 for identifi- 
cation) is now offered in evidence. Objected to. Ad 
mitted subject to objection, counsel for defendant stat- 
ing that they wish to examine and compare the origi- 
nal with the copy, and examine the contents. J/r. 
Prevost. We take exception not only to the translation, 
but to the original, The Commissioner.- -Then, in the 
meantime, counsel, pending the adjournment, can ex- 
amine the warrant of arrest, and make a motion to 
strike it from the record at the next hearing, if he de- 
sires so to do,. Said) paper marked Complainant's 
Exhibit 2 in evidence, January 24, 1890. Hearing ad- 
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New York, February 7, 1890, at 11 o'clock a. M. 
Present-—-THr CoMMISsSIONER ; Messrs. GONZALES and 
JupGe for Demanding Government. Mr. MALLET- 
Prevost for the prisoner. The prisoner is produced 
by the U. 8S. Deputy Marshal. 

Nestor Ponce pe Leon, called on behalf of De- 
manding Government, being duly sworn, testifies as fol- 
lows: 

Direct-eramination by Counsel for Spain: 

(). You are thoroughly acquainted with Spanish 
language, are you not? A. I think so. 

Q. That is your native language? A. That is my 
native language. 

(). You have been engaged in translating from Spanish 
into English for many vearsin this city? <A. About 
twenty years. : 7 

(), Have you madea translation of Exhibit 3, now 
shown vou? (Exhibit 3 shown witness.) <A. Yes. 

(). (Paper shown witness. ) Is this the translation ¢ 
A. Yes. 

(). All except the end, where the certificate occurs 4 
A. Yes, the certificate of the United States Consul. 

Q. That you have compared with the original? <A, I 
have compared the certificate with the original. 

(). Is this a correct translation? <A. It is a correct 
translation. Counsel for Spain offers in evidence said 
original of proceedings and the translation thereof. 
Mr. Mallet-Prevost.—Before making any objections to 
these documents, [ should like to have an opportunity 
to examine them, and therefore | would ask your Honor 
to nllow me to reserve that privilege until the next hear- 
ing. The Commissioner. —Admitted subject to objee- 
tion. (Counsel for Spain hand a copy of said transla- 
tion of Exhibit 3 to counsel for the prisoner). Counsel 
for Spain.—We have presented to your Honor, before 
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these papers were let into evidence, the various papers 
that we found onthe person of the prisoner,and so farwe 
do not see any reason for presenting any more evidence. 


The only possible point on which evidence might be ne- | 
cessary would be to show that the papers had been 
properly anthenticated, or to establish some doubtful 
point of Spanish law. No such point has arisen yet. 
There is one small matter [ would like to put in the 
shape of testimony, unless Mr. Prevost will admit It. 


Qn one of the papers we have put in evidence is to be 
found, on the back, permission to travel on the Penin- ; 
sula. We want to show that these words ‘* the Penin- ; 
sula’’? mean ‘Sin Spain,’ and [do not think he will ob- 
ject to admit that. Your Honor cannot infer it without | 
proof. Will vou admit that, Mr. Prevost? Will you 7 


admit that the word ‘'Peninsula,” in) Spain and 
amongst Spanish speaking people, means Spain? Af7. 
Mallet-Prevost.—l\ have no objection to that. That is 
admitted. I simply admit that where the word ‘* Pe- f 


ninsula’’ is used in a Spanish passport, it means Spain. 
Counsel for Spain.—If the admission is to be of no 
value, there is no use making it.  L want to Know if it 
isapplicable to this paper or not. A general admis- 
sion, which is to be of no use to me, is of no use at all. 
On the back of Exhibit 17, is found permission to travel 
on the Peninsula. Mr. Wallet-Prerost.—This is ad- 
mitted: That the word ‘* Peninsula’ therein used re- 
fers to Spain. 


MIGUEL SCAREZ GUANEs, recalled ond examined by ‘ 
Counsel for Spain : 

(). Have you been accustomed for many years to see 
the word**The Peninsula’ used in documents, official and 
otherwise? Mr. Ma/let-Prevost.—What do you pro- 
pose to prove by this witness? Counsel for Spain.—lI 
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propose to prove that the word ** Peninsula,’ when it 
is used in these documents, means Spain. Wr. Wa/let- 
Prerost.—lV have admitted that. Ladmit that. Counsel 
Jor Spain.—lt offer to your Honor,in lieu of the original 
first certificate retained by Mr. Williams, his own certi- 
fied copy, certified as Consul of the United States, certi- 
fied that that is a copy of the first one that he retained. 
Mr. Matllet-Prevost.—I object to this on the 
eround that this does not specify to what pro- 
ceeding it was annexed. — It does not appear from this 
that after the taking of this certificate from those pro- 
ceedings, those proceedings were not in some manner 
changed and subsequently the other added. It is en- 
tirely indefinite. I don’t know anything about it. I 
um not compelled to aceept anything of this kind 
when it it is in such indefinite terms. All we Know 
is that this is a certificate which has been annexed to 
some documents. [don't know what those documents 
are. Of course, I know the other side state these 
documents are the documents, and L suppose they do 
it in perfectly good faith ; but | don’t know anything 
about it. Counsel for Spain.—l think under the act 
relating to this case, it is a good identification. — It 
says it certifies to the official proceedings, existing 
against Oteiza and others, which certificate was with- 
drawn on the 18th of January, and which he says was 
first affixed on the 12th of January. I think it is fully 
identified. If you want proof [ will swear to it. 
Mr. Mallet-Prevost.—You cannot swear to it. Coun- 
sel for Spain.—Those are the dates. Mr. Gonzales.— 
Mr. Prevost has a copy of the original furnished to 
him by us, and that certificate will show that the 
date was the th. And the latest certificate shows 
this was the 18th. Counsel for Spain.—He makes the 
connection fully by saying it was withdrawn on the 
18th and a new one substituted. ‘We have the young 
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man that went down with these papers, and we ask to 
prove by that young man that there was nothing done 
except to annex the new certificate ; that they were 
not tampered with, or in any way altered. You have 
the date of the Isth of January, 1890,—the new certi- 
Cate, Mr. Mallet-Prerost. | also object to it on the 
ground that it isa copy. Objection sustained. Said 
paper marked Exhibits 18 and 19 for ident. February 
7, 1890. 

Counsel for Spain.—We have. some translations of 
some of the Exhibits which we put in hitherto which 
we have not vet had time to complete. M47. Mallet- 
Prerost.—| have no objectionto their being put in sub- 
se juently. The Commissioner, —Counsel for Spain will 
have leave hereafter to put in further evidenee in 
relation to the certificate. 


COUNSEL FOR SPAIN REST. 


Mr. Mallet-Prerost.—At a former hearing the com- 
plainants offered in evidence a document in Spanish pur- 
porting to be a warrant ofarrest against this defendant ; 
and they have also offered a translation of the same, 
made by Mr. Gonzales. Mr. Gonzales appeared on the 
stand and swore to the correctness of the translation ; 
and the matters were then allowed to stand until ] 
should have the opportunity to examine them and to 
make any objections that might be proper, as has been 
done to-day with reference to this larger document. — |] 
therefore wish to ask Mr. Gonzales a few questions on 
eross-examination with reference to this translation. 


ANTONIO C, GONZALES, recalled for further cross-ex- 
amination by Mr. Mallet-Prevost : 


(). Mr. Gonzales, you are familiar with the extradi- 
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tion treaty between Spain and the United States? A. 
Yes. 

(. Both with the English and the Spanish copies? 
‘A. Yes. 

Q. You have examined, have you not, the second 
article, and the twelfth section of that article, both in 
the original and in the supplemental treaty 4 A. What 
article is referred to ? 

(). Article 2, section 12/ <A. Yes. 

(. You will note that 1 refer to the original treaty of 
1877, and to the English copy of that treaty. The 
article reads as follows: ‘* The embezzlement of public 
‘funds committed within the jurisdiction of one or 
‘the other party by publie officers or depositors.” 
That is correct, is it not? A. No, 

Q. What is the reading of it¢ <A. ‘The embezzle- 
‘ment or criminal malversation of publie fands.”’ 

(). The original treaty—the treaty of 1877 L am refer- 


ring to, and not to the one of 1882? A. Yes, article - 


second, paragraph 12. 

(). It reads: ** Embezzlement of publie funds com- 
‘mitted within the jurisdiction of one or the other 
‘* party by publie officers f° A. Yes. 

(). Please look at the Spanish copy of that treaty, 
and state whether or not the word ‘*substraecion’’ does 
not occur in the Spanish copy as the equivalent of 
‘‘embezzlement’’ in the English copy? A. You want 
me to give the meaning, the transiation, of the word 
**substraccion. 

Q. No, Ldo not want that at all; | only ask what 
word is used in the Spanish copy to take the place of 
‘‘embezzlement”’ in the English copy. I do not want 
the meaning of the word at all. What word is used? 
A. What page is it? 

(). Ldon’t know what page the Spanish one is. A. 
‘ Substraccion ’*—not in that paragraph ; in page 3. 
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(). Paragraph 12, article 2—what word in Spanish in 
the treaty corresponds to the work *‘embezzlement”” in 
the English treaty 4 A. ‘*Substraccion.”’ 

Q. “urn to the supplemental treaty of 1882, and to 
the same article, and to the same paragraph-—paragraph 
12. The English of that paragraph reads as follows, 
does it not: ** The embezzlement or criminal malversa- 
* tion of public funds committed within the jurisdic- 
‘tion of one or the other party by public officers of 
* depositors if A. Yes. 

(). What word in the Spanish copy of that treaty 
corresponds to the word **embezzlement ¢’ A. In that 
paragraph ¢ 

(). Yes. <A. The same word, ‘*substracecion.”’ 

Q. What words in the Spanish copy correspond to 
the word ‘‘criminal malversation ’’ <A. In the same 
paragraph—* malversacion criminal.” 

(). In other words, ‘* malversacion criminal” is by 
the treaty translated into English by the phrase 
‘criminal malversation.”” A. Yes, sometimes. 

(). Isn't it here? A. In that paragraph, yes. 

(). Will you please take the Spanish and the English 
of this warrant of arrest. Look at the Spanish copy, 
where the word ‘*malversacion”’’ oecurs. <A. In what 
paper! 

(). [tis marked Exhibit 1. [low have vou translated 
that word in the translation which you have presented / 
A. ** Embezzlement.”’ 

(). That word ‘‘malversacion”’ occurs a number of 
times, does it not, in the course of that warrant of 
arrest ¢ <A. Yes, and also in the treaty. 

Q. Lam not asking vou about thetreaty. Just please 
answer my question. Thatterm ** malversacion’’ occurs 
a number of times in this warrant of arrest, does it not / 
A. Yes. 

(). You have invariably translated that word by the 
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English term ‘*‘ embezzlement,” have you not? A. Yes. 
(). | suppose you translated the term ‘* malversa- 
clon” by the term ‘‘embezzlement’? because you con- 
sider one the equivalent to the other, do you not? A. 
Yes. 
Q. In your opinion, they mean exactly the same 
thing‘ A. The same thing. 


Re-Direct Eramination.—Q. When yon say in your 
opinion they mean exactly the same thing, you mean 
under Spanish law? <A. Under the Spanish law. Afr. 
Mallet-Prevost.—I object to the question. 

(). Will you look at paragraph 13 in Article 1 of the 
Supplementary Treaty, and state what word is used in 
that paragraph for ‘tembezzlement’’? A. The English 
suy ‘‘embezziement’’?; the Spanish. say ‘‘ malversa- 
clon’’. 

(). So that on looking at paragraphs 12 and 13 of 
Article 1, is ita fact that the Spanish translation of the 
word *‘embezzlement’’ is both ‘*substraecion”’’ and 
‘‘malversacion’’? Objected to that the treaty speaks 
for itself and the witness has already testified to that 
effect. Objection overruled. <A. Yes. 

Q. You have been translating from Spanish into En- 
glish for a great many years, haven't you? <A. Yes, 

(). And all those vears legal documents? A. Yes. 

(). Is it not a fact that in Spanish they use indis- 
criminately one word or several words to mean the same 
offence 4? <A. Yes. 

). And is it not possible to use an entirely different 
word from the words found in the treaty to describe 
embezzlement—the words they use of ‘** malversacion ”’ 
and **substraccion’’ 4 A. Yes. 

(). What is that word ¢ A. Embezzlement or malver- 
sation of funds— 

(). No. There is another Spanish word which they 
use to describe that? A. Yes—* peculado”’. 
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(). Which does not appear inthe treaty ¢ A. It does 
hol appear, 

Q. This results from the immense variety and rich- 
ness of the Spanish langnage, does it not! A. Yes. 

(). And they have not, have they, in their legal 
documents and in their laws any strict definitions, such 
as we have? Wr. Mallel-Precost.—Objected to. That 
and unless he qualifies as a 
legal expert, he cannot answer that. Question with- 
drawn. Mr. Mallet-Prerost.—1 would like to have a 


day or two to examine this document, so that I may 


Involves a legal opinion . 


make my objeetions to it, and [T would ask an adjourn- 
ment, 

lfow long a time do you want to 
examine these papers? JM/r. Mallet-Prerost.—-1 will be 
ready on Tuesday morning at eleven o'clock. The 


The Comimissiones, 


(COMMISSION. shall have ic. give you Wednesday, 
instead of Tuesday. The hearing is adjourned to Wed- 
nesday at half-past eleven. (By consent Counsel for 
Spain take with them the original proceedings.) Hear- 
Ing adjourned to Wednesday, February 12, 890, at 
11:30 A. M. 


New York, February 12, 1890. 


11:30 o clock A. M. 


Present.—The Commissioner.—Messrs. OLcorr and 
GiONZALES, for demanding government.—Mr. MALLET- 
Prevost, for the prisoner. 
the U.S. Deputy Marshal. 

The Commissioner hands counsel a telegram received 
by him. Said telegram is marked Exhibit 20 for ident., 
Mebruary 12, 1890. Mr. Oleott.—lf your Honor please, 
[had an intimation that such was the case—that there 
was an additional affidavit or deposition that had been 
made by this same witness Andrade, whose prior depo- 
sition appears In the docket forwarded from Cuba. Of 
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course, | cannot say absolutely what isin the deposition 
of Andrade amplifying the evidence already given by 
him; but [shall take the liberty, and ask the privilege, 
of presenting to your Honor a cablegram from Cuba, 
dated the 10th of February, the version of which in the 
the English language is produced, and is as follows : 
‘By steamer Olivette, which sailed to-day, | forward 
‘important deposition of the broker Andrade, which it 
‘is well the Court should be informed of, and by steam- 
‘Ser of day after to-morrow, [send the original Certifi- 
‘Scates which you ask by to-day’s Telegram.’ (That 
refers to Consul-General Williams.) ‘* It will be well 
‘* to obtain extension of time in the proceedings on the 
“demand until both documents arrive. Consul Will- 
‘iams has sent telegram to Commissioner, stating that 
‘*he had legalized the first of said documents.”’ That 
is evidently the cable to which reference lias been made 


« 


bv the Commissioner. (Original of said cable marked 
Exhibit 21 for ident., February 12,1890. Copy of same 
marked Exhibit 22 for ident., February 12,1890. Trans 
lation of same in Spanish, marked Exhibit 23 for ident., 
February 12, 1890. Translation of same into Englisn, 
marked Exhibit 24 for ident., February 12, 1890.) 

Mr. Olcott.—In view of the fact of the direct connee- 
tion of Andrade with the person whose extradition is 
demanded, we shall have to ask the Commissioner to be 
good enough to give us time for the appearance of the 
deposition. The steamer arrives here on Monday ; so 
we desire no excessive delay. But your Honor knows 
that this isa matter to be produced link by link, and it 
rests entirely in your Honors diseretion. This man 
Andrade is a very important witness ; he was the chan- 
nel or means of the disposal of the evidence of the Pub. 
lic Debt of the Island of Cuba, coming directly from 
the accused, and with all the indicia of being a part and 
parcel ol the COT PUs delicti that is before your Honor, 
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and which is the subjeet matter of this extradition pro- 
eeedinge. And therefore it is, and in view of the Impor- 
tance of this thing, which is in a double measure pre- 
sented to your Honor, first through the Consul General 
of the United States of America at Havana, and see- 
ondly through the eablegram of Mr. Cavada, who Is 
acting Captain General, General Salamanea having died 
within the last few days, as your Honor is undoubt- 
edly aware, as it is matter of publie notoriety, IL say, 
in view of these things, it should be nothing more than 
proper that this short adjournment should be granted. 

Counsel for the prisoner objects to the adjournment, 
on the ground that the prisoner was arrested on the 2nd 
lay of January, and the demanding government has 
had ample opportunity to present all the evidence in 
the cause ; that the twenty-five days allowed by the 
treaty have long since elapsed ; that the demanding 
government has rested its case,and it has noright to 
reopen it; that the telegram presented does not specify 
what is proposed to be proved, Counsel states that he 
admits that, if the testimony presented be trae, the re- 
celpts found upon the person of the prisoner were re- 
ceipts given by Andrade for coupons which are here in 
question. Counsel for prisoner here reads from the 
deposition of Andrade, beginning at page 64. 

The Commissioners. Do L understand the govern- 
ment will submit their case then 4 J/r. Oleott,.—We ex- 
pect then to close. , 

Mr. Mallet-Prevost. Ldemand to know what they 
propose to prove by these depositions of Andrade, in 
order that LT may have an opportunity to admit them. 
Counsel for Spain state they do not Know. Wr. Ma?- 
let-Prevost.—\ move for the discharge of the prisoner 
on the evidence as presented. Motion denied. 

Mr. Mallet-Prevost.—\ have made certain admissions 
upon the record in order to avoid this adjournment. 
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government, 


heard on that occassion. 
their argument, [ will hear it at that 
lel-Prerosf. — if | choose fo 4 yon 


present 


ought to understand each other a little in advance ; 
cause, if we are to sum up, undoubtedly we ought to 
be prepared ; and Limagine, if the deposition comes, 
that you would not want to sum up the same day. J/7. 
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New York, February 18, 1890,—12 o'clock M. 
Present 
(JonzALeEs, for demanding Government. 
for the prisoner. 
Kennedy presents a letter to the Commissioner. (Marked 
Exhibit A for ident., February 18, 1890.) 

Mr. Kennedy.—I\n pursuance of the request of conun- 
sel for the defendant in this case the Marshal directed 
the officer not to bring this man down. 
order last evening to Mr. Bernhard to bring him down ; 


y ne _ 
PREVOST. 


ITtake an exception to 
Hearing adjourned to Tuesday, February 18, 
12 oclock M. 


The 


admissions should be all 
Those were only proffers to 


adjournment. Oleott.—The man 
Andrade has been in prison and is under arrest. 
Commissioner.—As I understand the application of the 
but this one deposition, at all 
events, the deposition of a witness who, as already ap- 
pears, has been examined in the proceeedings which 
have been submitted ; 
why at that time, the prosecuting government express- 
ing it as their intention at that time to rest their case, 
the motion to discharge the prisoner should not be 
If counsel choose to go on with 


there 


or [may choose to 


| cannot tell what the deposition may 
adjournment 


Commissioner. 


Mr. MALLET 
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and counsel made this request to me this morning, and 
| sent a letter to the jail countermanding that order of 
last night, andasking Mr. Bernhard to inquire as to the 
condition of the man. Mr. Bernhard now reports that 
he thinks he is able to come down; but I only just 
learned of this—five minutes before the time I came in 
here L had Mr. Bernhard’s report. A/r. Mallet-Prevost. 

I did not see the prisoner this morning, but last night 
[saw he had been ill. Wr. AKennedy.—We had been ill. 
Mr. Olcott. —1 will agree to an adjournment. A/r. Mal- 
lel-Prevost.—\ wish to go on. It seems to me that, if 
through my mistake this thing has oceurred, the pris- 
oner ought not to suffer from it. [have made this ap- 
plicationin good faith, and Lam prepared to go on; and 
[know that the prisoner would have no objection to.if, 
because T spoke to him last night about it, and it was 
on that account that Tmadeit. If the other side insist 
that he should be here, let him be sent for at once. The 
hearing to-day will probably consume some time, be- 
cause your Hlonor stated at the last hearing that you 
would hear arguments in the closing of the whole mat- 
ter; and testimony will have to be presented, and that 
will take some time. Under the circumstances we may 
be here two or three hours. ‘There will be but very lit- 
tle time consumed in bringing him from the jail, which 
could be done in less than an hour, and [Tam ready to 
go on the moment he comes. It seems to me _ that, in 
justice this matter should go on, and it ought not to go 
over to another day. Jr. Olcol/.—If the man can come, 
lam ready to goon. I made my engagements to con- 
form to this case. The Commissioner.—I understand 
that the man is sick, and also does not want to appear, 
but that, if it is absolutely necessary for him to come 
down, we can wait and he can be brought down. I 
think, therefore, that it would be better to wait until 
to-morrow, as T understand the testimony is not all in, 
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Mr. Olcott.—The testimony is now here. The Commis- 
sioner.—Show the testimony to the other side, so that 
counsel can be ready to go on to-morrow with the argu- 
ment, provided the prisoner is present. Ido not think 
we had better wait here to take the chance of his being 
brought down, as L judge from what I learn that the 
man is or has been quite ill. 

Mr. Kennedy.—The officer reports that the man is in 
condition to come down. Jr. Bernhard.—He was sick 
yesterday. That the jailer told me. LTasked what was 
the matter with him, and he said he felt better, but that 
he had it in his head and stomach—complained of his 
stomach. The jailer saw he was sick and sent for the 
doctor. The Commissioner.—l think that the matter 
had better stand over until to-morrow ; and | will hear 
it to-morrow, if counsel prefer. Counsel for prisoner 
excepts. Wr. Mallet—-Prevost.—W hat is the objection 
to going on now? Mr. Olcott.—The-mattet has been de- 
cided. Mr. Bernhard.--1lam not a doctor, and | cannot 
say what is the matter with the man, but the jailer saw 
he was very sick yesterday. The Commissioner.—I 
think, under the cireumstances, it is better to adjourn 
the matter until to-morrow morning. Wr. Ma/let-Pre- 
vost-—1 understood that this matter will be closed to- 
mMOrrow, 

The Commissioner.—There is no understanding about 
it, as far as I have learned. The case will go on regu- 
larly, as other cases do. Mr. Ma/llet- Prevost.—\ under- 
stood your Honor at the Jast hearing to state that you 
would hear arguments to close the whole matter, and I 
am ready to do just as your Honor directs; and if the 
matter is adjourned until to-morrow, I trust it will be 
arranged upon that understanding. The Commissioner. 
—~I think the other side have used every effort to prose- 
cute this case diligently. Ido not see any ground to 
think that they are disposed to delay. Hearing ad- 
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journed to Wednesday. lhebruary 19. 1890. at 11 o’ clock 
a - 


New York, February 19, 1890, 11 o’ clock A. M. 

Present.— Tur Commissioner. Messrs. OLcotTr and 
GONZALES, for demanding Government. Mr. MALLET- 
Prevost, for the prisoner, The prisoner is produced 
by the U.S. Deputy Marshal. 

Mr. Olcoltt,—At the hearing prior to the last one, the 
counsel for Spain made mention of a certain deposition 
about to arrive—-which is now offered in evidence. The 
translation has already been furnished to the other side. 
The original and translation are both offered. J/r. 
Mallet-Prevrost.—The certificate of the Counsul General 
is, In my Opinion, open to precisely the same objections 
which have been made to Exhibit 3, and [ renew those 
objections with respect to the certificate. Over and 
above that, [ have objections to the admission of this, 
and to the admission of Exhibit 3, and of the original 
warrant of arrest. Those objections were left open for 
me to make, and Lam prepared to make them at this 
time, My objections to this paper are the same as to 
Exhibit 8, and in order to expedite matters, | will make 
objections to both at the same time. 1 object to Exhibit 
3, and to this deposition which is now presented, on the 
grounds: (1). Beeause they are records of proceedings 
of a Court having no jurisdiction, either of the person 
of the defendant, or of the subject matter of the com- 
plaint. When it comes to the presentation of evidence 
on the part of the defendant, L will present to your 
Honor laws which put that subject beyond doubt, and 
that will show that this Court has been acting in the 
whole matter without any jurisdiction whatever: and I 
desire at this time to make objections to them upon that 


eround. (2). Because they are issued by a Court hav- 
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ing no jurisdiction of the matter. (8). Because they do 
not sustain the allegations of the complaint. I think 
they are immaterial, and I think I can show that to your 
Honor. (4). Because they do not comply with the pro- 
visions of the Extradition Treaty between Spain and 
the United States. (5). Becanse they do not comply 
with the laws either of Spain or of the United States. 
(6). Because they are irregular, incompetent, irrelevant 
and immaterial. (7). Because they are not authenti- 
cated as required by law—with respeet to the Consular 
certificate. My objection to this is exactly the same as 
that put on the record with respect to Exhibit 3, namely, 
that where he has used simply ‘‘ similar purposes,’’ 
there is nothing to show in that certificate that it would 
be admitted in evidence upon extradition for embezzle- 
ment. Lclaim that the Associate Justice of the Super- 
ior Court of Havana has not any jurisdiction. (8). 
Because they are signed by a magistrate having no jur- 
isdiction in the matter. Objection overrulled.’ Excep- 
tion taken. Original of deposition marked Exhibit 25, 
February 19, 1890. Translation thereof marked Ex- 
hibit 25a, February 19, 1890. 


Mr. Mallet-Prevost.—The objections which 1 have 
made are to Exhibit 3, and to the exhibit which has just 
been presented and marked Exhibit 25. I now object to 
Exhibit 2—the. warrant of arrest, on the following 
grounds: (1). Because it is issued by a Court having 
no jurisdiction of the matter. (2). Because it does not 
sustain the allegations of the complaint. (3). Because 
it does not comply with the provisions of the extradition 
treaty between Spain and the United States. (4). Be- 
cause it does not com; ly with the laws either of Spain 
or of the United States. (5). Betanse it is irregular, in- 
competent, irrelevant, and immaterial. (6). Because it 
is not authenticated as required by law. (7). Because 
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itis nol a warrant of arrest. [ft isa paper that purports 
to be, bat itis not. 

Mr. Olcolt.—-Your Wonor will bear in mind that that 
has been supplemented ly anew certificate. The order 
of arrest is contained in this docket here as well as the 
other. There are two papers; they are identically the 
sume thing; they are in this bundle, page 21. Mr. 
Mallet-Precvost.—TVhey are not exactly the same ; it may 
be a difference in translation, | domt Know; but they 
apparently are not the same. Wr. O/cott.—That is the 
original warrant; this is the decree and order of the 
Court (indicating); in other words, that is the mandate 
of the Court to put into execution, and the order for the 
mandate of the Court is this contained in the docket. 
Objection overruled. Exception taken. 

Mr. Oleott.—At page 68 of the minutes, on the 24th 
of January, when the certificates that were appended to 
Exhibits 2 and 8 were before you, the Commissioner 
made this statement, “If the original is in existence, 
you will have to produce it.’ Wenow produce the cer- 
tificates in question. Wr. MWa/let-Prevost. —1 object to 
them. In the first place, I think counsel on the other 
side is putting a meaning to your Ilonor’s words that 
they did not convey—‘* The original must be produced.” 
| think they attempted to present copies here; and you 
only meant, by saying the originals must be produced, 
that if they attempted to put the certificates in evidence 
atall they must be originals. [object tothese. These 
are not the certificates which were produced at that time ; 
and that is evident, because, if they be originals, they 
have added to them another certificate. Mr. Olcott. — 
Which please read. J/r. Mallet-Prerost.—1 do not 
care Whutit says. (Counsel reads the same.) In the 
original the name is scratched out. Consequently that 
is not a certificate. All we have is a certificate, dated 
February 12, stating that the foregoing was at one time 


67 
the original certificate. But it has been seratched ont; 
therefore it is no longer the certificate. The Commis- 
counsel for prosecution, )—Do I un- 
to say that they offer these 
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derstand the counsel 


papers which were originally produced _ before 
me, and which were returned to Havana, and 


there, for some reason or other, withheld by the Con- 
sul? Mr, Oleott.—That is the faet, except the certifi- 
cate of the Consul at Havana, certifying that the paper 
prefixed to his certificate was the one which was made 
by him on the 9th of January as a certificate, and with- 
drawn by him onthe 18th of January, he annulling his 
signature thereto, and substituting for the certificate the 
certificate which now appears at the end of the certified 
copy under date of January 18, 1899. M7. Mallet-Pre- 
rost—I accept that statement and upon that I make my 
objection. Mr Olcott has stated that the Consul has 
substituted a new certificate for the old one. I=fhe has 
substituted a new one for the old one, this is not the 
one that was presented. Therefore it cannot be ad- 
mitted. The Commissioner.—As I understand, pages 
which | now mark in red 1, 2 and 3 are the original pa- 
pers that were first produced before me, purporting to 
be a certificate, and which was aunexed to Exhibit 3 as 
it was first produced ¢ Mr. Olcott—Yes. 

The Commissioner.—To this portion of the certificate 
what is the objection + Mr. Mallet-Precost.— My objec- 
tion to that portion of the certificate—I understand the 
whole thing to be one-—it is one certificate. Bat what 
your Honor las stated is perfectly correct. I admit 
that. The Commissioner-—Let the paper be received as 
the paper which was originally produced before me, ex- 
cluding page 4, the counsel for the defendant admitting, 
as Lunderstand, that the rest of+it is as it was originally 
produced, except that the Consui’s signature has since 
Mr. Mallet-Prevost-- Yes, sir. Said paper 


been erased. 
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marked Exhibit 27, February 19, 1890. Exception 
taken. Myr. Olcolt.—This is the other certificate that 
was referred to. and | now offer it in evidence. (Coun- 
sel producing the same). Zhe Commissioner.—The 
certificate which you now produce is the same, IT under- 
stand counsel for the defendant to concede, as_ the 
original produced here, and annexed to the warrant of 
arrest, except that the last page has evidently been ap- 
pended since, and the Consul General’s signature 
erased since that time. J/r. Mallet-Prevrost.—Yes, sir. 
The (‘OMINTISSIONET. Let this paper he received us the 
certificate which was originally produced here. Ex- 

Said paper marked. Exhibit 28, Febru- 
Mr. Olcott. —That practically, closes our 
case, but there is one thing 1 desire to say. I think 
your Honor will agree with me that there is no need of 
this; and L only call attention to it simply because of 
not having any word or phlirase that needs to be com- 
mented on. The complaint charges specifically the 
facts, and in one part it mentions malversation 
and in the other embezzlement; in the title It says 
‘charged with embezzlement or criminal malversa- 


ception taken. 
ary 19, 1890, 


tion’; but those are in my opinion synono- 
And in the body of the complaint it 
uses the word ‘embezzlement’, although it defines 
the thing in such a way that there is no question about 
it. Bat if there is any question in your Honor’s mind 
about it, | would ask to amend the wording of the com- 
plaint simply to putin the conjunction ‘* or’? after it, 
although it reeites itin the title, and although in the 
lreatly it defines embezzlement. 
and they are convertible terms as used here 


mous terns, 


[t uses the Spanish, 
‘*malver- 
‘embezziement and here we have ** embez- 
zlement,’ ‘* substraccion,”’ or ‘** malversation ’’ (eoun- 
sel indicating). JI/r. Mallet-Prerost.—If my recollect 


ion serves me, Mr: Gonzales, upon my cross-examination, 
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stated that ‘** embezzlement and ** malversacion ’* were 
the same. Mr. Gonzales. -According to the treaty. 
Connsel for prosecution rest, reserving the right to put in 
a translation of Exhibit 18. Wr. Mallet—Prerost.—lI 
move for the dissmissal of this complaint, and for the 
discharge of the prisoner. (1). Upon the ground that 
no proof has been presented as to the law of Spain on 
the subject of embezzlement. It has been practically 
decided in the case of Benson, that in interpreting a 
treaty regard should be had to the laws of both countries. 
In that case the question was forgery ; and it was there 
decided that account must be taken of the laws of Mex- 
ico as to what was forgery and what was not forgery, 
and that the laws of both the United States and Mexico 
should govern. In this case it isa question of embez- 
ziement. Of course, your Honor can take cognizance 
only of the laws of the United States. And so faras 
the laws of Spain are concerned, we know nothing about 
them, and no evidence has been presented to prove 
them; and it is imposs’ble for your Honor to carry out 
the rule that was distinetly laid down in thatcase ; and 
I move to dismiss upon the ground that, it being im pos- 
sible for your Honor to pass upon that, there being ab- 
solutely ho proof as to what is embezzlement according 
“*", Spanish law, itis impossible to proceed. (2.) Because 
‘there is no proof as to what the criminal law of Spain 
is: and what the criminal law of procedure is 
and therefore it is impossible for you to determine 
whether or not these papers are in conformity to the 
statute and to the treaty. (3). Beeause the evidence 
fails to sustain the allegations of the complaint. The 
first two grounds of objection overruled ; exception 
taken. Mr. Mallet-Prevost.—With regard to the last 
objection, I feel very positive, after making a careful 
examination of the evidence which has been presented 
by the prosecution, that they have no case here what- 
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ever; and I have evidence which, without in any way 


changing the questions that are presented before you, 
will greatly strengthen my position; and I therefore 
wish to let the matter stand at present until Ll have pre- 
sented the evidence, and if your Honor will overrule 
this objection for the time being, the matter can again 
come up upon the final hearing. Ll rest on the except- 
tions without argument. The Commissioner. —I will 
hear the other side on the merits. In substance what 
do you claim you have proved? Mr. Olcott.—There can 
be no question at all that when your Honor looks over 
it (and I will take the liberty of handing you a brief of 
the evidence), yon will find that there are certain salient 
points that are incontrovertible. In the first place, it is 
an absolute fact—it cannot be controverted—that this 
man was an employe of the Government: that he was 
in this Bureau of Debt ; that you will find his |appoint- 
ment, in the evidence, at page 88. (Counsel reads same. ) 
Mr. Matllet—-Prerost.—You need not a that. 
The Commissioner, You concede his po sition ? 
Mr. Mallet-Prerost.—Yes, sir. Counsel for \Spain 
proceeds to present an analysis of the depositions 
in evidence. Motion denied; exception — ta\ken. 

Mr. Mallet-Prevost.—\I offer in evidence a certificate 
issued by the present acting Secretary-Comptroller 
the Debt, stating that Mr. Oteiza, as Secretary of the 
Debt, is not required to give any official bond, and this 
is accompanied by the certificate which is required by 
the statute. And I offera translation. JMJ/r. Oleott.—I 
object to that on the gronnd that a certifieate of that 
kind, which is nota part of the record in the Court, is 
anattempt to have the statement of a witness without 
the privilege of cross-examination ; and it is inadmis- 
sible, incompetent, irrelevant and immaterial. Zhe 
Commissioner.—Objection sustained. The paper may 
be marked for identification. Exception taken. Wr. 
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Olcott.—I move to strike from the record any definition 
of the document proffered, and that the description be 
confined to the fact that a paper, stated to be signed by 
Jose de M. Llera, and to have been dated January 18, 
I8v0, is offered in evidence, and, being excluded, is 
marked for identification exhibit so and so, 

The Commissioner.—That must be stricken from the 
record ; and counsel must not state the contents of the 
documents as he ‘proceeds to offer them until the preli- 
minary question has been passed upon as to their com- 
petency. Exception taken. 

Mr. Mallett-Prerost.—I\ offer to prove that the Secre- 
tary-Comptroller of the Board of Debt of the Island 
of Cuba is not required to give an _ official bond ; 
and loffer in evidence a certificate, dated Havana, 
January 18, 1890, signed by Jose de M. Llera, and 
accompanied by a certificate of the United States 
Counsel General, required by the statute. Objected to; 
objection sustained ; exception. Mr. Olcott.—I request 
that the gentleman be instructed that there is no such 
thing as offering to prove in this way. If the counsel 
for the accused desires to open his case, let him open 
his case, and then proceed in an orderly way ; but in 
“wes way might foist on to the record all that one might 
“sire to put in that way, which is not proper. If lam 
to make an objection to the offer to prove, I will repeat 
my objection. In the first place, the paper produced is 
not a deposition, but it is a so-called deposition. In the 
second place, | repeat the objection that I made before ; 
and, third, | do not think that the statements or the 
proffers on the part of counsel for the accused should 
vo on the record of what he offers to prove, and then be 
supplemented by presenting papers. If he has witnesses, 
he should produce the witnesses ; but he has no right to 
put on the record all this matter isthis way. The Com- 
missioner.—I| exclude the paper. Objection sustained ; 
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exception taken. Mr. Mallett-Prerosl.—1 request that 
the paper be marked for identification. Said paper 
marked Exhibit L for ident., February 19, 1890. 

Mr. Mallett-Prevrost.—1 offer in evidence a transla- 
tion of the paper marked Exhibit L for identification. 
Same objection, ruling and exception. Said paper 
marked Exhibit LI for ident., February 19, 1890. 

Mr. Mallett-Prerosi.—l offer to prove that, accord- 
ing to the opinion of five of the principal lawyers of 
Havana, the Court In Havana which has taken cogniz- 
ance of this matter has no jurisdiction therein ; and I 
offer in evidence depositions duly certified fo, and 
authenticated by the certificate of the American 
Consul General, as required by statute. Same objec- 
tion, raling and exception. Said paper marked Ex- 
hibit K for ident., February 18, 1890. 

Mr. Mallett -Prerost.—\ offer in evidence a sworn 
translation of Exhibit Ko for identification. Same ob- 
jection, ruling and exception. Said paper marked Ex- 
hibit Kl for ident., February 19, 1890, 

Mr. Mallet-Prerost.—I\ offer to prove certain proceed - 
ings which have been had by the Court in Cuba in this 
matter relating to the appearance for Mr. Oteiza in\theg 
Court by attorney, and to the raising there of cerf! 
questions regarding the jurisdiction of that Court. 
also offer ro prove the decision of that Court thereon. 


and the various appeals which have been taken from 
that decision. And I offer in evidence a certified copy 
of those proceedings, duly authenticated by the certiti- 
eate of the United States Consul General as required by 
statute. same objection, ruling and exception, Said 
paper marked Exhibit M for ident., Feb. 19, 1890. 


The Comm IMISSIONE?. You understand, counsellor, 
that the exclusion of all this proof relates simply to 
documentary prook, and not to oral proof ? My. Vallet- 
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13 
Prerost.—Yes, | understand that. 1 offer in evidence 
a sworn translation of Exhibit M for identification. 
Same objection, ruling and exception. Said paper 
marked Exhibit M1 for ident., Feb. 19, 1890. 

Mr. Mallet-Prevrost.—\ offer to prove that the Secre- 
taryv-Comptroller of the Board of Debt of the Island of 
Cuba has not, as such official, any public funds or ef- 
fects in his custody ; and I offer in evidence a certifi- 
cate, dated Havana, January 18, 1890, signed by the 
present acting Seeretary, and vised by the Intendent 
General, and accompanied by the certificate of the 
United States Consul General as required by the stat- 
ute. Same objection, ruling and exception. Said paper 
marked Exhibit R for ident., Feb. 19, 1890. 

Mr. Mallet-Precost.—1 offer in evidence a sworn 
translation of Exhibit R for identification. Same objec- 
tion, ruling and exception. Said paper. marked Exhibit 
Ri for ident., Feb. 19, 1890. 

Mr. Olcott.—Counsel for demanding Government 
states that Exhibit M for ident., is not a certified copy 
of the record of the Courtin Cuba. Jr. Mallet-Prevost. 

-I deny that statement—I offer in evidence a certified 
epPY of the resignation of Mr. Oteiza, of the office of the 
"retary of the Board of Debt, accompanied by the 
r ‘rtificate of the United States Consul General, as re- 
quired by statute. Same objection, raling and excep- 
tion. 

Mr. Mallet-Prevost.—\ offer to prove that the Secre- 
tarv-Comptroller, before leaving Cuba, presented his 
resignation as Seeretary-Comptroller of the Debt; and 
I offer a certified copy of that resignation, accompanied 
by the certificate of the United States Consul General, 
as required by statute. Same objection, ruling and ex- 
ception. Said paper marked Exhibit P for ident., Feb. 
19, 1890. 
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Mr. Mallet-Prerost.—\ offer in evidence a sworn 
translation of Exhibit P for identification. Same objee- 
tion, ruling and exception. Said paper marked Exhibit 
P) for ident., Feb. 19, 1890. 

(Recess until 2:30 Pp. M.) 

Mr. Mallet-Prevost.—-\ offer in evidence a copy of the 
Penal Code of Spain for the provinces of Cuba and 
Puerto Rico, purporting to have been issued by author- 
ity of the Government of Spain. | produce a sworn 
translation of the particular portions [I desire to call at- 
tention to. Mr. Olcolt.—Objected to. You cannot 
prove a foreign law in that way; itis a question of fact. 
Mr. Mallet-Prevost.—As matter of faet, it is authen- 
ticated by the Consul General, but [have not taken the 
trouble to translate that, as | do not think it is neces- 
sary. The provision of the Code which governs this 
matter reads as follows : 

(Counsel reads the section of the New York Code of 
Procedure referred to). Mr. Oleott.—Counsel for de- 
manding Government object to the offer on the part of the 
counsel for the accused,on the ground that no particular 
sections or articles of the Code are spoken of; and that 
it is only proper that the particular articles should be in 

dicated. Mr. Mallet-Prevost.—l\ propose to do that. 
Oleott.—Al\so on the ground that the decisions of t 
Courts of the State of New York are to the effect that 
foreign law is only to be introduced in evidence on 
being proved as a fact and that the Exhibit proposed to 


be introduced has not been proven in the manner re- 


quired by the law and the authorities of the State of y 
New York. Also onthe groand that it is immaterial f 


and irrelevant. And that the further objection is made 
that this is not the place for the trial of the case 
against the prisoner. Objection overruled. Exception 
taken. Said paper marked Exhibit D. February 19, 
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1890. The Commissioner.—\ understand counsel to 
offer the Code in connection with this translation, in 
which there are specified sections. Mr. Mallet-Pre- 
vost,—Certainly —I offer a sworn translation of Articles 
371, 401, 402, 408, 404, 405, 406, 407 and 408 of Exhibit 
D. Same objection, ruling and exception. Said paper 
marked Exhibit D', February 19, 1890. Afr. Mallet- 
Prevost.—I\ offer in evidence a copy of the Code of 
Criminal Procedure of Spain. IL offer a translation in 
connection with that. Same objection, ruling and ex- 
ception. Mr. Olcott.—-1 desire to add to my prior ob- 
jections and to the present objection, that these ex- 
hibits are not admissible without the right of cross- 
examination as to whether the same are actual laws in 
force now. I have had to do with cases before in which 
foreign laws have been presented and have been proven, 
and in no case have Lever had an example where the 
mere certificate has been sufficient. Are these docu- 
ments to be proved verified by the Secretary of State? 
A. No. Who is the man that certifies to these? An 
individual. In what capacity and how? Read thecer- 
tificate and see. I maintain that this is not in a shape 
to be presented and proven by itself. It is not certified 
Oty che Secretary of State that that is the present law in 
Free, or anything of the kind. It is by an individual. 
‘And who is the individual? Is he a party entitled to 
certify to that ¢ And at whose request is this done? Itis 
done at the request of the defendant. And we have no 
translation of this, and I would like counsel for the ae- 
cused to give me a copy of the translation of Exhibit 
D—-a translation of the certificate. Mr. MMallet-Pre- 
rost.—| have not that. LTsaid I did not translate that. 
Mr. Olcott. —N hen counsel wish to introduce in evi- 
dence foreign law, the rules are that they must prove it 
aus a fact. That is not proving it asa fact. Suppose we 
show there is an amendment to this, or something of 
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that kind. One is dated 1879, and between 1879 and 
now there is a wide divergence of time, and we are 
entitled to ask whether the law is as it stands now. 
Objection overruled, Exception taken. Said paper | 
marked Exhibit EK, February 19, 1590. — 

Mr. Mallet-Prevost.—| offer in evidence a sworn 
translation of tiie title page, and of Articles 3, 4, 7, 10, 
14, 503, 637, 666, 824,825, 828 and 831, of Exhibit E. 
Same objection, ruling and exception. Said paper 
marked Exhibit I', February 19. 1890. 

Mr. Mallet-Prevost.—\ offer in evidence a copy of the 
law for the settlement of the Public Debt of the Island 
of Cuba, and By-Laws of the Board created for that 
purpose, of which this prisoner was Secretary? This is 
a law which refers to the creation of the Board of Debt, 
of which the prisoner was the Secretary, and to By-Laws 
governing that, which shows what his official du ties were 
in the matter, and whether or not he had under lis cus- ' 
tody any public funds. It goes to show what h!8 duties 
were, and what it was that was entrusted to him! ‘Same : 
objection. The Commissioner.—-(After examina tion of 
said law) It strikes me that this could hardly be aid to 
be an official edition. Exception taken. we 

Mr. Mallet-Provrost.—l1 offer in evidence the C 
mercial Code of Spain, which purports on its face to 
an Official edition. Mr. O/cott.—I make the same objec- 
tion, and I have another objection. In the first place, 
do I understand that the entire book is marked in evi- 
dence? Mr. Mallet-Prorost.—] propose to do exactly 
the same as I have done with the others. I have here a 
translation of the seetions | propose to offer. The Com- 
missioner.—Of course, on the objection of the party, | 

counsel must limit his offers to the portion of the book 
he offers in evidence. Mr. Mallet-Prorost.- a cando SO. 

Mr. Olecott.—1 also object to this that this is not the 
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place for the trial of the case against the prisoner. Ob 
jection overruled, Exceptiontaken. Said paper mark- 
ed Exhibit F, Feb. 19, 1890. | 

Mr. Mallet-Prevost.—\ offer in evidence a sworn trans- 


— 6 lation of the title page, and of Articles 64, 65, 67, and 
) 68, of Exhibit F. Same objection, ruling and exception. 


Said paper marked Exhibit F', Feb. 19, 1890. Counsel 
for Spain asks that the books be left in the custody of 
the Court. Counsel for the prisoner states that he has 
ho objection to counsel for Spain taking the books. 


Nestor Poncr pr Leon, called on behalf of [the 
prisoner, being duly sworn, testifies as follows : 
Direct-evamination by Mr. Mallet-Prevost. 

(). You reside in New York? A. Yes. 

(). How long have you resided here? A. Twenty 
yerrs, 

x (). Where did you reside before that time? A. In 

| Cuba. 

(). Were you born there? A. I was born there. 

5,2 Were you at any time admitted to the Spanish bar 
Cuba? A. I was admitted to the bar in 1858. 
’’ Q. Did you practice your profession? A. T practiced 
‘for eleven years there, 

(. And have you, since coming to New York, kept 
up your professional studies in Spanish law? A. Cer- 
tainly. 

v (). You have had constant occasion to give opinions on 
‘ questions involving Spanish law? <A. Yes. 
(). And it has been a specialty to which you have de- 
voted yourself during the years you have been in New 
York? <A. Yes. 

Mr. Mallet Prevost.—\ offer this witness as an expert 

in Spanish law. 
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(). Since you have been in the City of New York have 
vou received from Spain regularly the papers purport- 
ing to be copies of the law? <A. | keep everything for 
myself in my library. | 

(). Pardon me, 1 did not ask you that. Have you re- 
ceived them from time to time? <A. I do not under- 
stand the question, 

(Juestion repeated, - Not thie papers 4 the books. 

(). Every year? A. Whenever any new one is pub- 
lished. 

(). Whenever any new one is published vou receive 
it here? A. Yes. 

(). When was the last that you received one? A, I 


can't make a note of if, but | can present the book. 


About ten or fifteen days ago. 

Q. And did you keep informed as to the Penal Code 
of the Island of Cuba? A. Yes. 

(). What is the latest edition of that Penal Code? A, 

[have nota good memory for dates, but [ can show o 
to you here a copy t have in my office. é 

(). Will you refer to that, and state on the next hear- 
ing in this case the latest edition that you say is the 
latest edition—official edition—of the Criminal Ci 
relating to the Island of Cuba? <A. Yes. 

(). Do LT understand you to say that you have received 
copies in the city of New York of all the laws of Spain 
that have been issued and promulgated since yon left 
the practice in the Island of Cuba, some twenty years 
ayo’ <A. Lhave not stated as much as that. ‘4 

(). | asked you the question é A. | have not said . 


(Q). I didn’t ask you that; Lasked you the question. 3 
A. Please ask it once more. 

(). Have you received coples in the city of New York 
ofall the laws of Spain that have been issued and 
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promulgated since you left the practice in the Island of — 235 
Cuba some twenty yearsago? A. [ have received 

(). Yesorno? A. [can’t say no, nor yes, because 
[ have received many. 

(). Yes, youean. A. Thenl say no. Because I have 
not received them all. 

(). Please state what is the latest edition of the Code 
of Commerce relating to the Kingdom of Spain and the 
[sland of Cuba?) A. As to the date Tcould not say ; but 
it is in the edition of somewhere in the last five years. 

sut I could not say the date, because I have not a good 
memory for dates, 

(). Was there one for Spain and one for Cubat A. 
They are different. They have six articles that are dif- 
ferent. 

(). Lrepeat my question, then, as to the Island of 
Cuba‘ <A. | have the last code of the Island of 
Cuba. | 

(). What is the date? A. Lsaid to yon that I do 
not remember the date. 

Q. Will you inform yourself and state on the next 
hearing? <A. I ean. 

(). Will you please look at Defendant's Exhibit F, 
Ot state whether that is not the edition relating to 
Yain,and not to Cuba? (Exhibit F shown witness. ) 
A. This is the edition for Spain. 

(). And not for Cuba?) A. And not for Cuba. 

Mr. Olcott. 1 move to strike out Exhibit F. 237 

Mr. Mallet Prevost.—l ask the Commissioner to re- 
serve the decision on that point until Lask some ques- 
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tions. 

(). Can you state when was the last edition of the 
Code of Criminal Procedure as to the Island of Cuba? 
A. The Code of Criminal] Procedure was about 1888, l 
think. 
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They have special laws for everything. 


(). Can you state, by refreshing your memory at your 


office or otherwise 4 A. Oh, ves, positively. 

(). Will you kindly do so between this and the next 
hearing? <A. Yes. 

(). You have stated that there was a separate Code of 
Commerce for the Island of Cuba and Puerto Rico, I 
understand? <A. Yes. 

(). TL also understand that there is a separate Penal 
Code for the Island of Cuba?) A. Yes, a separate Penal 
Code; and every Code is different for Cuba. 

(). So that, in a ecase of that kind, where a Code or 
anything applies specifically to the Island of Cuba and 
Puerto Rico, it is so mentioned, is it not, in the Royal 
Decree promulgating it? <A. Yes. 

(). And where a law is made and promulgated, and 
says it is for the entire kingdom, in that case It means 
that itis for the entire kingdom, including Cuba and 
Puerto Rico? A. No. 

(). Why? <A. Beeause Cuba is not considered in that 
case as a part of the Spanisn Dominion, or what is called 
in Spain the Provinee of Ultramar. 4 

(). When a law is stated for the kingdom, what does ¢ 
itapply to? <A. To the Spanish Peninsula and the 
Canary Islands and the Ballariec Islands, unless & 
specified specially. 

(). Is Cuba a province of Spain, or what’ <A. It is 
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province of Spain, but yet it is not governea by the 
same laws. 

Q. Why not? A. That isa question you must ask 
the Spanish Government, and not me. 

(J. Isn't this the case: that it is governed by general 
laws, unless there is a special set of laws made? A. 


(). For everything? A. All the laws are specially 
made for Cuba in such a way that even the Civil Code 
now has been arranged for Cuba, and the Commercial 


Code, that has only six articles different, yet is made a 
special edition for Cuba and for Puerto Rico, and all the 


other colonies. 
Direct-eramination resumed : 


(). Mr.de Leon, you have stated that that Code which 
is marked Exhibit F, is the Code for Spain (Exhibit F 
shown witness). <A. Yes. 

(). You have stated that there is a different Code for 
Cuba A. Yes. 

(). You have stated that the Cuban Code differs from 
the Spanish Code in six articles’ A. Six or seven at 
the utmost ; it is not more. 

(). Will you please look at Article 64 of that Code, 
and at Articles 65, 67 and 68, and state whether or not 
those articles are the same in the Code for the Island of 
Cuba’ Mr. Olcott.—Objected toon the ground that the 
best evidence is the Code itself, and that is not the way 
to prove the law, and as incompetent .and irrelevant ; 
objection overruled ; exception taken. 

A. | cannot possibly answer. 

(. You cannot possibly answer it? A. No. I have 
the Code for Cuba, and I can examine and see if the 
cj{terence is there. I do not think it is, but I cannot 

_ positively that this—— Mr. Olcott.—-1 move to 
‘ivike out the last sentence ; motion granted, 

(). Will you look at Exhibit KE, and state whether or 
not that is the last official edition of that Code that has 
been published (Exhibit E shown witness)? A. That is 
the one. 

©. Is that the Code of Criminal Procedure which is 
now in foree in Cuba? A. Yes. 

(). And would that Code be admissible in the Courts 
of Cuba in order to prove what the law of Criminal 
Procedure is¢ A. Yes. 

Q. Look at Exhibit D and state whether or not that 
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a0) 
is the latest official edition of the Penal Code for the 
Island of Cuba? (Exhibit D shown witness.) J/r. 
Oleott.—Ue has said about that that he could not say, 
and that he would refresh his memory. [asked him 
about that. Objection overruled. A. That is the last 
edition, in my Opinion | 

(). That is the last edition? A. Yes. 

(). (Paper shown witness.) Please examine this 
pamphlet and state what itis? <A. Constitution of the 
Spanish Monarchy, promulgated in the Island of Cuba 
on the first of May, I881; official edition, printed by : 
the Government in the printing office of the Govern- ) 


ment. That is the way in which the official laws are ; 
printed there. They are first published in the Gazetta, 
as specified here, and then they are printed in this way. 
It is the official FaZzette. 
(). Is that the Spanish Constitution which is now in 
force in the Island of Cuba? A. Yes. ( 
(). And would that pamphiet be admitted in the tri-. ¢ 


bunals of Cuba for the purpose of proving that S»yanish 
Constitution there? A. Undoubtedly ; because ‘t has 
the official seal, and it is printed in the office of the -£ 
Gazella. Mr. Matlet-Prevost.—\ offer this pamphlet 
in evidence, Objected to as irrelevant and immatelg 


Objection overruled. Exception taken. Said pamph 
marked Exhibit C, Feb. 19, 1890. 

(). (Paper shown witness.) Will you examine that 
pamphletand state what it is? A. The law for the 
settlement of the Public Debt of the Island of Cuba, 
and by-laws for the Board created by virtue of said \ 
law of the 7th of July, 1882. : 

(). Js that law now in force in the Island of Cuba ? 

A. That is now in foree in the Island of Cuba. 

(). Is that an official edition of that law? A. Official é 
edition; published by the Gazelfa, and with the seal , 
of the Government here. | 
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(). Would that be admissible in the Courts of Cuba 
for the purpose of proving the law which it contains? 
A. Yes. Wr. Mallet-Prerost.—\ offer it in evidence. 
Mr. Olcolt.—1 propose to cross examine him. The 
Commissioner (to witness.)—There does not appear to 
be any statement on this that itis an offieral edition. 
Witness.—It is the official edition. I cansay that 
about it, because here is the official seal. 


Cyvoss-examined hy Mr. Olcott: 


(). How do you know, and how can yon state, that 
that isthe law as at present in foree? A. I will state 
—-that I will state that that is the official law now. 

(). Hlow do you know it’ It is dated in 18827? <A. I 
would say only that—that it was dated in 1882. I never 
paid attention to this business of the by-laws of the 
public debt. Afr. Olcott.—l move to strike-out the 
testimony of the witness to the effect that it is the pres- 
ent law. The Commissioner.—The witness corrected 
himself—that he knows of no law sabsequent to that. 
Mr. Olcott. —1 make the same motion with regard to the 
edition of 1879. Motion denied. Exception taken. 
Mr. Mallet-Prevrost.—1 offer the pamphlet in evidence. 
Objected to as irrelevant and immaterial. Objection 
overruled. Exception taken. Said pamphlet marked 
Exhibit B, February 17, 1890. 


Direct-exramination resumed: 


Q. (Paper shown witness.) Will you examine this 
pamphlet, and state whatitis’ <A. Instruetion about 
the attributions and relations of the general and central 
office of Finances of the Island of Ciba. 

(). Is that an official edition of that law? A. That 
is the official edition of the year 1886 of this book. 

Q. Would that pamphlet be admissible in the Courts 
of Cuba to prove that law? A. Yes. Mr. Mallet-Pre- 
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rost.. | offer it in evidence. Mr. Oleott.—] claim the 
right to cross examine him. 


(’) iss s-eramined hij Myr. CiHeoll 2 


(). Do you state this is the present law ¢ A. IT cannot 
state that, for Laon’t knowif there is anything changed 
from 1886 to this date. 

(). Since the dates of these various exhibits, one stated 
to be published in 1879, another in 1882, another in 1886, 
another in I888, have you been in Havana practicing. 
\. No. 

(Q). Then you cannot state of your own knowledge that 
ihose laws are, or that those PA Pers, those proposed Ca- 
hibits are, the actual law at the present time? A, | 
cannot, 

Mr. Oleolft—\ move to strike out the evidence of the 
the withess, as he can only state that those were papers 
showing the law at the times purporting to be the dates 
of the issuanee. That the witness is not in a position, 
and has not qualified himself, to testify as to the pres- 
ent law, in that he is not a practicing lawyer of all those 
Courts at the present time. Ile has hol shown himself 
to be competent as to the present law, in so far as those 
papers are concerned, as to the dates they were issued, 
that is One thing: but that the events contained, the 

occurrences set forth, 1n the docket of proceedings that 
eomes before the Court, are of the date of December. 
I889; and therefore these are not only immaterial and 
irrelevant, but have not been properly proven. Motion 
denied. Exception taken. Said paper marked Exhibit 
A, February 19, 1890. (it is agreed that the copy of 
the Spanish Treaty heretofore used can be referred to 
by counsel, ) 
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Dij ecl Cramination POSUMIM«CTH ° 


(). Are vou familiar with a Royal order issued by the 
Department of Foreign Affairs on September 2, 1881 7 
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Mr. Olcott, —Objected toas immaterial and irrelevant, 
in the first place. In the second place, I do not under- 
Stand that that is the way to examine the witness. If 
it is proposed to introduce that in evidence, it has got 
to be introdueed in the regular way. Question with- 
drawn. 

(). (Paper shown witness.) Please examine the paper 
which I hand you, and state whether or not that is an 
authentic copy ofa Royal Decree issued by the Ministry 
ot the Ultramar of Spain on September 2, 1881 4 

Mr. Olealt.--Objected to. The witness is not compe- 
tent to give his opinion on that. Your Honor is the one 
to pass on that. The Commissioner.—What do you 
mean by authentic copy 4 

@. Whether that is a copy of the decree which would 
be admitted as evidence in the tribunals of Cuba _ to 
prove that decree ¢ 

Mr. Oleott.—Objected to on the ground that the cer- 
tificate of the Consul is a prerequisite for that, as it is 
alleged to bea CcOpy of a record. Objection overruled ; 
exception taken. Jr. Olcott.—l claim the right to 
cross-examine the witness. 

Cross-eramined hy Mr. Oleolt : 

(). Did you ever see any of those persons purporting 
to sign that paper? <A. [| Know the signatures. 

() Did you ever see those persons sign? A. No. 

(). Noneof them? A. No. But 1 know the seals and 
signatures of those two persons, Alejandro Nunes and 
Joaguin Lancis. 

(). What part of the document have they signed? A. 
They have signed the certification’; the authentication 
of the signature of the Intendent General, Mr. Urzais, 
and Mr. Aniceto Suarez Barcena. 

Q. Then you don't know anything about that docu- 
ment except what is over the signature of the last two 
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256 parties / A. [know that it is the way according to 
Spanish law documents are certified, 
Q. Outside of that you have no knowledge of that at 


all? A. Of the document itself? J 

@. Of the document itself? A. I have read ita thou- | 
sand times—I don’t know how many times I have read t 
it. | 


(). [did notask you that. Then, when you state it is 


an authentic copy, vou only state from the fact of the 
signatures of Messrs. Lancis and Nunez being there? A. 


Yes, because they do certify. 


Q). That.isenough. <A. [ want to give my answer, 
| not your answer. 
| 257 Q. But L do not ask more than that, and Task you ) 

yesor no. A. But | must say why. The Commis- 
sioner.—Answer yes or no, if you can, 

| Witness.—Il can not answer yes or no, 
QJuestion repeated. Then, when you state it Is an an- . 
thentic copy, you only state from the fact of the signa- } 
! tures of Messrs. Lancis ard Nunez being there? <A. I 
{ take it from that, and from the fact of seeing the seal of : 
the Intendente on the document 

(). Were you there when the seal was put on? A. 

No, but I Know the seal; [ have seen it on many. 
(). Lasked you whether you were there when the seal 
was puton?’ A. | was not there. 

(). Were you there when the signatures of the per. 

255 SONS signing were appended . A BO. 


(). Must you not necessarily rely upon the certificate 
of the notary, Mr. Lancis and Mr. Nunez? A. I do rely \ 
on that. 

(). Simply on that‘ A. Not simply on that, but on 
the seal of the Intendente. 

(). But vou were not there when it was appended 4 
A. No. 
(). And you have not been in Cuba in the last twenty 
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years’ <A. | have been in Cuba five times during the 
last twenty years. 

(). Were you there when this purports to be signed, in 
January, 1890? <A. No. 

(). Then isn’t it a fact that you have to rely, as to 
that matter, upon the certificate of Mr. Lanecis and 
Mr. Nunez—on their certificate? <A. Undoubtedly. 

Mr. Matllet-Prevost.—1 offer the paper in evidence. 
Mr. Olcott. —Objected to on the ground that it is not 
proven. Objection overruled ; exception taken. Said 
paper marked Exhibit N., Feb. 19, 1890. 

Mr. Mallet-Prevost.—\ offer in evidence a sworn 
translation of Exhibits N, A, Band C. Same objec- 
tion, ruling and exception. Said papers are marked 
Exhibits A', B', C', and N', February 19, 1890. 

The Commissioner.—\ understand that these papers 
are offered as bearing upon the question of the nature 
of the offense committed 4 Jr. JMJallet-Prevost.—Yes, 
sir, and of the jurisdiction—both. Wr. Olcott moves for 
an adjournment. Hearing adjourned to Thursday, 
February 20, 1890, at 2 o'clock P. M. 


New York, February 20, 1890, 2 o'clock, P. M. 

Present— The CoMMIssSIONER. Messrs. OLco?rr and 
GONZALES for demanding Government. Mr. MALLE?rt- 
Prevost forthe prisoner. The prisoner is produced by 
the U. S. Deputy Marshal. 

Mr. Mallet-Prerost—lt offer in evidence a dictionary 
of legislation and jurisprudence, by Don Epifanio San- 
chez de Las Mas, a lawyer of the Illustrious College of 
Grenada, and I offer with it 2 sworn translation of the 
two words *‘ malversacion’’—malversation—and ‘* pecu- 
lado “*—peculation. Mr. Olcott—Objected to on the 
ground that the Commissioner is not sitting on 
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definitions ; that it is immaterial and irrelevant; that 
the treaty speaks for itself, in that not only is the text 
of the treaty in the English language, but that the 
treaty is accompanied side by side, in the copy already 
before the Court officially, with the text in the Spanish 
language; and that, therefore, the Governments of the 
United States and Spain have agreed to fixed, defined 
and arbitrary definitions and significations of the words 
contained in the text both in the English and in the 
Spanish language. The word ** peculado”’ is not con- 
tained in this at all; the word ‘* malversacion’”’ is con- 
tained ; the treaty has printed side by side the text in 
English and the text in Spanish. | maintain that, al- 
though my friend were to bring before your Honor all the 
dictionaries in the world and all the experts in the world, 
there is the law laid down /iferatim ef verbatin. There 
is the Spanish,and there is the English. Your Honor 
will see what ] mean: that here is the text in the English 
side by side with the text in Spanish. The treaty 
makes the text the law for itself. Therefore all you 
have to do Is simply fo say, here is the Mnglish ohn one 
side. and here is what is agreed on both sides to be the 
translation of the English into Spanish and the transla- 
tion of the Spanish into English. Therefore I say that 
these two nations could agree to put in any arbitrary 
word here in elther languace. Objection overruled, Iix- 
ception taken. It is agreed that the books themselves 
are not to go in evidence, but only the translations of 
the portions received. Translation marked Exhibit G, 
February 20, 1890. 

Mr. Mallet Pre rost, lL offer in evidence it dictionary 
of legislation and jurisprudence, by Mr. Joaquin Eseh- 
richie, Hon. Judge of the Court of Madrid, and I offer 
with that a sworn translation of the words ‘** malversa- 
cion’”? and “‘pecnlado.”” Same objection, ruling and 
exception, 
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Mr. Olcott.—lUask that the entire definition of that 
be putin. Request granted. (Said translation, when 
produced, is to be marked Exhibit H.) 

Mr. Mallet. Prevost.—1 will offer the whole of that, 
and will take time to translate the remainder. A/r. Olcott. 
—Certainly. I make the motion only as to “ peculado ”’ 
and ‘** malversacion.”’ 

Mr. Matlet-Prerost.—-1 offer a dictionary of the 
Spanish language, by the Royal Academy of Spain ; 
and a sworn translation of the words ‘* malversacion,’’ 
‘‘malversa’’ and ** peeulado.”’ J/r. Olecott.—I make 
the same objection, that the language of the treaty has 
been fixed both as to the text in the Spanish and in the 
English language ; and that, therefore, any testimony 
looking to vary or alter such definition is immaterial 
and irrelevant. Objection overruled ; exception taken. 
Translation marked. ** Exhibit lL, Feb. 20, 1890.’’ Afr. 
Olcott. —Lask vour Honor to have a note made on the 
record that these various exhibits are admitted pro- 
vided that they are shown to be material and relevant 
hereafter. The Commissioner. - Certainly. Mr. Matllet- 
Prevost.—\ have no objection to that. The Commis- 
sioner.—W hile it does not appear that some of the ex- 
hibits relating to definitions are material, vet, in view of 
the decisions of the Supreme Court of the United States, 
in Benson vs. MeMahon, and the stipulation by counsel 
that he will show their materiality subsequently, I will 
allow the papers to go in evidence. 


NESTOR PONCE DE LEON’s direct-eramination continued 
hy Mr. Mallet-Prerost: 


(). At the hearing yesterday you were requested by 
the Counsel for Spain to examine various codes at your 
office, among others the Commercial Code of Spain for 
the Island of Cuba. Have you done so? <A. Yes. 
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(). (Book shown witness.) What is that book which 
you now have in your hand? A. The Code of Com- 
merece for the Island of Cuba. 

(Q). Have vou examined theartcicles in that code which 
correspond to Articles 67 and 68 of the Commercial 
Code in evidence and marked Exhibit F? A. (Witness 
looks at said books.) They are exactly equal. 

(). Then the articles which were offered in evidence 
yesterday, 67 and 68, of Exhibit F, are laws in force in 
the Island of Caba? <A. Yes. 

Mr. Oleott.—One minute. T do not think that is 
proper. He cannot draw that conclusion, when he has 


‘ 


merely compared that with the book ; and I object to 
the form of the question. He has not stated that this 
is the present code in foree there. 

(). Is that eode in foree in the Island of Cuba? A. 
This code is in foree in the Island of Cuba, since the 
28th day of January, 1888. 

Cvoss-eraiminaltlion by Mr. Oleold : 

(). You were asked yesterday to inform yourself as 
to certain dates. Have vou since the last sitting so in 
formed yourself, and are you ready now to furnish the 
dates as to which you were questioned on your examin- 
ation vesterday / A. 2ok 

(). Please state? A. The present Code of Commerce 
was in force in the Island of Cuba, by Royal decree of 
January 28, 1886. The presenl Code of Criminal Pro- 
ceedure was promulgated by Roval decree of October 
I9, IS88; and if was published in Havana, November 
26, 1888. 

(). ‘That is the present Code of Criminal Proceedure ¢ 
A. Yes. The Penal Code was promulgated by Royal 
decree of May 23, 1879. And the three codes are actu- 
ally in force at present in Cuba ¢ 
(. How do you Know it was published in the Gaeztla 
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that date? A. Beeause I find it in my Code; itis in 
the front; it says it was. 

Q. You have spoken about a Royal deeree or order. 
What was the date of that? A. That 1 did not look 
for; it was 1881 somewhere; but I did not look for 
that, because we had it here before that. 

(). Did you read the docketed proceedings in this 
ease, Exhibit 3? A. IL don’t know which is Exhibit 3. 

(). That came from Cuba? <A. The large one ? 

(). The large one. <A. I have read it. 

(). Do you remember seeing mention made or Article 
401 of the Code in that? A. You ask me a question 
like that——-Objected to as not cross-examination ; ob- 
jection overruled, 

(). Please look at page 22 of the docket of proceed- 
ings in Cuba, Exhibit 38, and state whether the Article 
401 that is mentioned there is the Article 401 of the 
Criminal Code that has been introduced here and marked 
Exhibit D, February 19, 18904 It that the Article 401 
referred to? (Said Exhibit shown witness.) A. That 
Is the one. 

(). Then, when the docket of proceedings uses the 
following words, ‘*A malversation of publie funds, 
punishable under No. 4o0f Article 401 of the Penal Code 
is therefore fully proven.”” A. (Interrupting) I find it 
here. 

(). | say, when the docket uses those words, and 
refers to Article 401, the Article 401 of the Criminal 
Code to whieh reference ‘s made is Article 401 of Ex- 
hibit D of February 19, 18907 A. Yes. 

(). When you stated yesterday that you were ace- 
quainted with Exhibit N of February 19, 1890, and that 
you had read it many times, will you please state how 
you read it, and in what way it came into your hands ¢ 
(Said exhibit shown witness.) A. That is more than I 
can tell—the way in which any book came into my 
hands, 
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(). Where did you first read it? A. That Ido not 
know. 

(). Is it not the fact that the first time you read this 
was since the commencement of these proceedings? A. 
Oh, no LT read it before in the Havana papers. 

(). The Havana papers! <A. Yes. 

Q, How long before these proceedings! A. I ean- 
not say. 

(). Approximately 4 A. Some years ago. 

(). Some vears ago? A. Yes. 3 

(). Where did youreadit? Inthe city of New York? 
A. That is also more than I can tell. 

(). What year wasitiné <A. If [ Knew what year it 
was, LT would be able to say to you how many yeurs 
from now. ) 

(). You said you had read it, yesterday, a thousand 
times? <A. Yes, J read it many times. That, you know, 
isa little Russian. 

(). Pardon me, you stated vou had read it many times 

a thousand times—and I think you said even more 
than that. If you read it as often as that, you must 
certainly know it pretty well? A. But when [ have 
read it more Is lately. 

q. When did you first read it? What year was it 
in? <A. I have already answered you that I cannot say. 

(). Was it last year? A. Oh, no; it was long before 
that. 

Q. Was it the year before last? A. Leannot say. If 
youask me in what year [had the honor of making 
your acquaintance, | would not be able to say to you 
that. 

(). L hope | made such an impression on you that you 
could say that 4 A. IT cannot say in which vear. 

(). But, if you have read it so many times, you must 
know pretty nearly when you firstread it? A. Leannot 
tell. 
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Q. You cannot remember when you first readit( A. 277 
Absolutely. | 

(). What first directed your attention toitso thatyou 
remember it? A. As a lawyer, I always like to read 


ty everything in the law which I find ; and my attention 
was called to the new form of procedure established— 
which I considered new, and which was not new, ’ 
(). Have you read every decree that has been issued | 
by the reigning monarch of Spain since you have been 
2 here in New York? <A. No. 
(). They are issued from year to year, are they not 1 
) A. No, they are issued in the Gazette there, and I read 
them very often. 
. (). In each year there are royal orders? A. Yes. g 
(). Signed by the reigning monarch of Spain? A. 27 
Yes 
(). Do you remember the date of this? A. Of which 
one ¢ | 
} (). Of this royal order, Exhibit N¢ <A. I believe I 
| have heard it was 1881. 
(). Lask you whether you remember the date of it ¢ 
A. No. 
) (). Youdo not? A. No. 
(). Have you read ita thousand times, as you stated 
vesterday! A. Maybe not a thousand exactly. 
Q. About how many times do you think you have 
read it? <A. Well, Lhave told you already that I am 
not a man at numbers, 279 
(). But yesterday you were. I want to find ont what 
\ you are to-day. A. You Know perfectly well that when 


we say in Spanish, mille times, that means a thousand 
times, and I always translate into English. 
4 (). When one says a thousand times in Spanish it is 
figuratively speaking and not strictly? <A. Yes. 
(). Was it not shown to you first by the counsel for 
the prisonerin this case? A. Oh, no. 
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Q. He did show it to you, did he not? A. Yes, he 
did. 

(Q). And asked you to read it? A. No, because I 
have seen it before from Havana. 

(). Did he show it to vont A. Yes. 

(). Did he ask you to read it? <A. Yes. 

Mr. Matllel-Pre rost.—Here is a COpyV which I have 
lately received (counsel producing a paper). Lado not 
offer it in evidence. because I have no one to identify 
it: but I hand it to the other side and ask them whether 


they are willing that it shall go in evidence. 1 do 


it simply in order that we may understand this here- 
after. These are the lists, printed copies, and I have ¢ 
translation, Wr. O/cof?.—I do not know that itis correct. 
[ object to itsimply that it is not proven inthe proper 
way, and that it is immaterial and irrelevant; that the 
ease at bar is not one of forgery ; that the record shows 
distinctly the possession by the aceused of a book con- 
taining Series F, with numbers from 16,001 to 16,500, a 
delivery of such coupons to Andrade and Valdes and 
Remus, the collection of the same by the same persons 
of the Spanish Bank, and the delivery of the proceeds 
of the same tothe prisoner. And, further, that there is 
no evidence that the paper Is an official document. 

Mr. Mallet-Prevost.—Yhe prisoner desires to make a 
statement to the Court. (Counsel produces a paper). 
The Commissioner. Not under oath. Mr. Mallett- 
Prevost.—Not under oath. Mr. Olcott. —Objected to. 
Mr. Mallet-Prevost.—\n aceordance with the provisions 
of Sections 196 and 198 of the Code of Criminal Proce- 
dure of the State of New York. Jr. Olcoltt.—In the 
first place, Lask whether your Honor thinks that that 
applies to extradition proceedings. This is quite ir- 
regular, because this is supposed to be done at the close 
of the case of the prosecution. They have not done 
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that atall. They have chosen te allow other witnesses 
to go on and be examined. Jr. Mallett-Prevost.—-The 
defendant hereby waives any benefits which may be 
secured tO him by Section 197 of the Code. 

The Commissioner.—After consulting the Code, I 
find that the practice in this State makes it mandatory 
upon the magistrate to inform the defendant of his right 
to make a statement, when the case on the part of the 
people is closed. Any objection, therefore, that there 
might be to receiving this paper at the present time, if 
urged by the prosecuting Government, I think should 
be disregarded, provided this is a case where the magis- 
trate’s duties come within this section of the Code. As 
[ understand the authorities, the defendant has a right 
to be heard : and, under this section of the Code, See- 
tion 196, Lam of the opinion that he has a right, under 
the circumstances, to make the statement. if +he insists 
upon it, at the present time, although not under oath ; 
and therefore Twill hearit. It must be taken in writing. 
Mr. Mallett-Prevost.—1 present it in writing. Jf. 


Oeott.—Counsel for Spain insists that the strict letter 


of the statute of the State of New York must be fol- 
lowed, if the Commissioner decides to take the state- 
ment of the prisoner. IT insist upon the formula of ex- 
amination as stated by the Code. 


Buy the Commissioner (to the prisoner through his 
Y g 


counsel ) : 


(). What is your name? <A. Luis de Oteiza y Cortes, 

(). Age? <A. Thirty-seven vears of age. 

(). Where were you born? A. Madrid. 

(J. Where do you reside. and how long have yon 
resided there? A. Madrid is my residence, but I have 
passed the last ten years in Cuba / 

(). What is vour business or profession? A. Lam a 
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the Government of Spain. 

(). Give me any explanation you think proper of the 
circumstances appearing in the testimony against you, 
and state any faets which you think will tend to your 
exculpation. Mr. Mallet- Prevost.—The defendant 
thereupon, through his counsel, makes the following 
statement. A/r. O/coll.—To all which questions coun- 
sel for Spain makes objection. L ask to reserve the 
objections to the paper. IT ask for an adjournment. 
Vr. Mallet-Prevost states that he is willing that the 
other side should have time to prepare for the summing 
up, but that the evidence ought to be closed to-day. 


The Commissioner adjourns the hearing to Monday, 


February 24, 1800, at 11 o'clock, AM. 


NEW York, February 24, 1890, 11 o'clock A. M. 

Present—The ComMisstoner, Mr. Oncor, for de- 
manding Government. Mr. MALuLrr-Prevost, for the 
prisoner. The prisoneris produced by the U. 8. Deputy 
Marshal. 

Mr. Oleott.—On the last occasion | understood that 
your Honor had decided that this question of the state- 
ment of the prisoner was to be discussed to-day ; and 1 
find, on investigating the subject somewhat, that the 
prisoner has not only presented such statement before 
your Honor, but, without authority in that regard, he 
has chosen in some way or other to communicate it to 
the public press, and it appeared in one of the news. 
papers of thiscity. Now, [do not sayanything against 
mv learned friend on the other side, nor do I press that 
asia matter of contempt on the part of the prisoner or 
onthe part of his counsel ; but [do say, and I insist 
again on that which your Honor commenced to observe, 
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and that is that these questions shall be propounded to 
the prisoner, and the prisoner shall make answer to 
them directly. Ido not think, in other words, that the 
channel or conduit of transmission through a written 
paper was ever allowed, or meant to be allowed, in be- 
half of any prisoner in any matter. In the first place, 
it would be very easy fora party to put that in a paper 
which would come before the Court, perhaps, as a written 
statement, which inadvertently would go upon the record. 
[ maintain that there is more control over that which is 
by word of mouth than over that which is in writing. 
In the second place, that may oceur which has occurred 
in thisinstanee. The prisoner in his so-called statement, 
has seen fit to aunex to it paper or papers. If his state- 
ment were presented in that way, and allowed to be 
presented asa statement, [ maintain that it is not the 
statement provided for by the Code ;-and I*may here 
suy that I think it is proper, under the practice as it 
exists, to allow a verbal statement to be made under the 
formula of questions set forth in the Criminal Code. I 
have satisfied myself in that regard. So I stated that I 
desired to look and compare the decision of Judge 
Blatchford in the Farez case; and I think even then the 
law was in sucha _ position as to permit it, although it 
was not in the form in which it now stands in the Crim- 
inal Code. So I maintain that your Honor must put 
these questions, question by question, and the state- 
ment must be taken down and reduced to writing by the 
Commissioner. And I have in that regard, an author 
ity. I had no authority then, but I took it for granted 
that that should be the case. ‘The decision is that the 
Court must administer the specitic questions set forth 
in the Code, and must take the statement in writing as 
the questions are propounded. There is a paper an- 
nexed to this paper, which would in a measure be 
produced and put on the record. IT said the other day 
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that if I thought it were material or relevant to the 
ease, and I had the proper lights on the subject, I would 
not hesitate to admit that which belongs to us, so to 
speak, and which, if it be proper, would be a Govern- 
ment form ov Government document. I doubt the 
statement of counsel when he says those were sold in 
stationers’ shops. AM/r. Mallet-Provost.—So I under- 
stand; but Ido not say so under oath. Afr. Oleott.— 
Pardon me, that is a suggestion—I do not make any 
point of that. (Counsel here cited a number of author 
ities.) I insist upon the formula prescribed by the 
stattite. 

The Commisioner.--You will have to proceed as the 
counsel for the prosecution insists that itis his right to 
demand, namely, that the statute be literally complied 
with. At the last meeting the prisoner was asked his 
name, his age, the place of his birth, his residence, and 
his occupation, as well as whether he had any explana- 
tion to make of the circumstances appearing in the tes- 
timony. Counsel for prosecution now insists that a 
preliminary question should be put to the prisoner, 
namely, as to whether he understands the English 
language and what is his native language. It appears 
already that he was born in Madrid, and has lived 
there most of his life, and, of course, speaks the Span- 
ish language. I will ask the prisoner whether he un- 
derstands the English language. (By consent of coun- 
sel for the prosecution, the question propounded to the 
witness is translated from English into Spanish through 
the counsel for prisoner, who acts as interpreter.) The 
prisoner (through Interpreter). No. 

The Commissioner. (Through counsel for prisoner as 
interpreter).—What is yourname’? The Prisoner.-- 
Luis de Oteiza y Cortes. 

The Commissioner.—Your age? The Prisoner. — 


Thirty-seven vears. 
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The Commissioner.—W liere were you born? The 
Prisoner.—In Madrid. 

The Commissioner.—W here do you reside, and how 
long have you resided there? Zhe Prisoner.—Always 
in Madrid, excepting the last ten years in Havana —five 
years in Paris. 

The Commissioner.—W hat is your business and oe- 
capation? The Prisoner.—! ama lawyer. I have al- 
ways practiced my profession as a lawyer, as an em- 
ployee, and have engaged in private speculations. 

The Commissioner.—Give any explanation you may 
think proper cf the circumstances appearing in the 
testimony against you ; and if you wish to state any 
facts whieh you think will tend to your exculpation 
you are at liberty to de so. By the practice of this 
State, itis my duty to inform vou that it is your right 
to make a statement in relation to the charges that are 
made against you. Do you know what the charge 
made against you is? The Prisoner.—l know them. 
You have explained them to me. Officially they have 
not been readto me. I know them. 

The Commissioner.—The Commissioner rules that 
the formal written statement which was offered at the 
last meeting, the question of the admission of which 
was reserved to be passed upon after argument by 
counsel, cannot be admitted as a formal document. The 
right of the prisoner to the use of this document as a 
memorandum to refresh his memory can be passed upon 
from time to time as the case requires. Exception taken. 

The Commissioner.—(Vo the prisoner). It is further 
my duty to state to yon that thts opportunity for a 
statemenuce is designed to enable you, if you see fit, to 
answer the charge, and to explain the facts which have 
been alleged against you. You are at liberty to waive 
making any statement. It is purely optional with 
you whether you will do so. And your waiver, if you 
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choose to waive making any statement, could not be 
used against you, if your trial were to take place within 
this State. The Prisoner.—Inasmuch as IT am unac- 
quainted with the English language, [ had prepared a 
statement in Spanish, which it was my intention that 
you should translite and present to the Court. As I do 
not understand the English, Ido not know what may 
have been decided here at this proceeding with respect 
to that. Counsel for prisoner translates to the pris: 
oner the ruling of the Commissioner, 

The Prisoney.—\ shail then explain it more briefly, 
because the explanation, being oral--it is impossible 
forme to give it in as orderly a manner as though it 
were written, and [do not desire to consume the time 
of the Court. The Commissioner. You may ask him if 
this isthe statement that he prepared ¢ (Said paper shown 
prisoner). Wr. Olcott. —Objected to on the ground that 
the prisoner has no right to hand ina written statement; 
second, that itis in the English language, and he has 
just stated that he is not conversant with the English 
language. The prisoner, under Artiele 196 and the fol- 
lowing Articles, is not entitled to hand in any written 
statement whatsoever. The Comimissioner.—lf the 
original is in Spanish, let that also be marked. JA/7. 
Mallet-Prevost.—TVhere are certain things in the original 
which are not in this. 

The Commissioner.—Do | understand Mr. Prevost to 
state that this starement in English has not been read 
over to the prisoner as it aft present appears? J/r. 
Mallett Prerost.—TVhe statement in English is a trans- 
lation, almost literal, made by myself, of a statement 
which has been furnished me in Spanish by the pris- 
oner. Some portions of that statement I have not 
translated, because | considered 

The Commissioner.- repeat the question, Mr. Mal. 
lelt Prevost.—As it at present appears, no sir. 
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The Commissioner.—Let it so appear on the record. 

Mr. Mallet Prevost.—\ should like to make this 
statement, and have it appear on the record also. No, 
sir; but this statement is almost a literal translation, 
with the exception of afew phrases which I have omitted 
from the statement furnished me in writing and in 
Spanish by the prisoner. Zhe Commissioner.—The 
only object of these questions is to identify this paper 
which has been referred to heretofore in the examina- 
tion. Let the paper be marked for identification, name- 
ly, the paper by me supposed to be a translation of a 
paper in Spanish. On the statement of the prisoner's 
counsel, it is clearly not admissible. Nevertheless, let 
it be marked, as | have stated, for identification, and 
for an explanation of the record which has already been 
made. It is not only admissible in evidence, or in lieu 
of the statement which the statute provides, but this 
paper in English is not admissible for any purpose, that 
lean see, not even for the purpose of refreshing the 
memory of the prisoner, and it cannot be used for any 
such purpose. The prisoner will proceed with his oral 
statement. Said paper marked Exhibit 8 for identifi- 
cation, February 24, 1890. 

The Prisoner.—lLask permission to make use of the 
written statement which | have prepared, in order that 
[may be able to make my declaration in a more orderly 
manner. 

The Commissioner.—lI S'ilp pose he refers to the Span- 
ish notes? Wr. Mallet Prerost.—Yes, sir. 

The Commissioner.—W hat purpose does he wish to 
use them for? Ur. Mallett Prevost.—-\In order that he 
may beable to make the statement in an orderly man- 
ner. Isuppose that might be translated liberally: ‘* To 
refresh his memory.” 

Mr. Olcott.—Counsel for Spain objects to such a use 
of anv raper, on the ground that, in making the state- 
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montas to a crime alleged by the demanding govern- 
ment, the prisoner should need no paper to proceed in 
an orderly manner; that the prisoner has stated that he 
is informed of the case ; and that the statute simply 
states that he ean give any explanation he may think 
proper of the circumstances appearing In the testimony 
against him,and may state any facets which he may 
think may tend to his exculpation ; and that it is. not 
material or relevant as to proceeding In an orderly mah- 


ner, as far as such statement permitted by the Penal 


Code is concerned, 

The Commissioners. Let the prisoner proceed as far 
as possible without the use of any written statement. 
ile may use the paper to refresh his memory as to dates, 
if he chooses, and such details, but should not use it as 
the basis for an arrangement of his narration. Please 
state to him that he need not present it in an orderly 
manner, but just es it occurs to him. The Prisoner,— 
Mr. Commissioner, [| will begin by stating a few ante- 
cedents— Mr. Olcott.—l object, on the ground that the 
prisoner has no right to sum up on the evidence, or to 
state any antecedents at all. He should be instrueted 
that he has simply the right to make a statement of the 
circumstances appearing in the testimony against him, 
and to state any faets which he may think may tend to 
his exculpation. 

The Commissioner.—1 think the statute clearly con 
templates, in allowing the prisoner to make this state- 
ment, that the magistrate shall be liberal in his inter- 
pretation of the subject of confining the prisoner strictly 
toany details. We will take the statement just as the 


prisoner chooses to give it; but T will remind the pris- 


oner that he must not go into matters in relation to his 
connection with the Government, or the Government's 
treatment of him, that have no direct bearing upon this 
ease. Administer this caution to the prisoner, and then 


1O3 


let him proceed with the statement. The statute allows 
him to make a statement in relation to the charges, and 
to explain the facts, and provides that the prisoner shall 
be allowed to give any explanation he may think prop- 
er, and state any facts which he thinks will tend to his 
exculpation ; therefore the only caution that I will ad- 
minister to the prisoner is, as | stated, that the explana- 
tion must relate to the charges against him. J/r. Alal/et 
Prevost translates the ruling of the Commissioner to 
the prisoner. Mr. Olcott, Counsel for Spain, with 
proper respect for the Commissioner, excepts to the 
words ‘fas the prisoner chooses to make it.”” The Pris- 
oner.—L entered upon my duties as Secretary of the 
Board of Debt the 8th or 7th of October, | don’t remem- 
ber which day. Jr. Ofcott.—What year? Mr. Mallet 
Prevost. He has not said. a 

The Prisoner.-And | began fo prepare myself for the 
discharge of those duties, making use of the knowledge 
which Thad. I found that there were four coupons of 
the Debt which were due, and which had not been paid; 
and that a question was pending as to the manner of 
paving coupons that became payable prior to Septem- 
ber of 1886. The public, when they saw a new chief 
in office, constantly called upon me, in order 
to try to prevail upon me to make the payments. In 
financial circles and in the press the idea was discussed 
as to my making the payment referred to with refer- 
ence to the Royal Order which had been dictated for 
that case—beecause I had been the legal adviser of the 
eovernment for many years, and was well acquainted 
with those laws. When I stadied that Royal Order I 
found that it established two distinct cases. The first 
was that the coupons which had been aequired on the 
Exchange through brokers should be paid always when 
the party interested should present the certificate of the 
broker through whom they were required. This dis- 
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position or order Is founded pon the laws relating to 
payments to bearer, according to which, values payable 
to bearer negotiable in the exchange are not sabject to 
be claimed by third parties. They cannot be impugned 
as bad or false, because they have not been proclaimed 
or denounced in the Exchange. The second case was, 
that if the parties interested had not acquired them in 
the Exchange (because they are not bound to acquire 
them in that way) in default of the certificate of the 
broker, they should declare the origin or the place from 
which said values proceeded. The chief, my predle- 
cessor, following out the rule or the opinion of the then 
Intendent, had interpreted that Roval Order in the sense 
that both requirements were necessary in either case. 
[ studied all the proceedings relating tothe matter, and 
[ found, or it was my opinion, that that was not what 
the Royal Order meant, but that the two cases had to 
be separated and treated disjunetively, that is to say, 
either the one or the other. This was logic—because he 
who has purchased the coupons in the Exchange cannot 
know the operation whereby they issued from the 
‘Treasury, and, on the contrary, he whocan declare from 
which operation those coupons emanated, proves, or it 
isa sign, that he eannot have acquired them in the Ex- 
change. This was a clear legal question. But the con- 
trary Opinion, which had before been followed, was ap- 
plied. [think that it may have been an excuse, be- 
cause there were no funds with which to pay them, and 
for the purpose of attending to other obligations which 
the intendent might think preferable. \When, however, 
[ took possession, | wished to apply the law as it was 
ordered. Lexplained the ease to the then Intendent. 
| told him that there was nothing else to be done but to 
open the payment for the coupons which were due, on 
account of the credit of the State, stating that the debt 
could not be repudiated, and that the coupons prior to 
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the year 1886 should also be paid whenever the holders 
complied with either one of the requisites as commanded 
by the Royal Order. Thus ordered the Intendent, and 
payment of coupons was begun. Asa number of cou- 
pons were opened (that means,as a number of pay- 
ments were begun to be made), the payments were, of 
course, heavier than they had theretofore been. The 
Sth day of December another Intendent arrived ; and 
upon my explaining to him the situation of the debt, 
and the two rules which had been followed in the pay- 
ment of coupons, he told me that he had but few funds 
with which to pay the salaries of the employees, and 
that he was of opinion that they should not be paid ex- 
cept according tothe prior rule. I told him that every 
time that a new Intendent came here, the inferior offi- 
cers or subalterns explained to him our opinion in 
the law, but that, if they thought differently, why, the 
order would, of course, be carried out. Consequently, 
from that day, if he was of opinion that they should 
not be paid, why, no more would be paid. That, never- 
theless, i¢ was not my fault, if prior to his arrival there 
had been employed in this manner $200,000, which here- 
gretted not having at his disposal for other operations. 
He told me to present that opinion in writing, as a con- 
sequence of the Royal Order. I did this. He did not 
declare himself to be satisfied. The opinion which I 
had presented was passed to the Chief, my predecessor. 
This did not please me, because it was a question which, 
as superior Chief, he ought to have determined. On 
this account, and also for other reasons which are for- 
eign to this matter, and which L do not mention owing 
to the caution which I have received from the Commis- 
sioner, I noticed from the very beginning, from the 
arrival of said Intendent that my manner of procedure 
was not satisfactory. On the contrary, with reference 
to the twelve preceeding Intendents, for all of whom I 
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have been the chief of confidenee—contidential chief. I 
determined, therefore, to resign my position, I am of 
a very active character ; and as soon as I finished hav- 
ing the diseussion with the Intendent, [ determined to 
embark for Europe, in order to go to the Ministry tor 
the purpose of explaining these questions. I examined 
the list of steamers; and as on the following day a 
sieamer left, | took advantage, and prepared my resigna- 
tion, which | sent to the Intendent. I prepared my bag- 
vage, and I embarked the next morning. This haste, 
which it appears has attracted attention, is not the first 
time that it has been practiced by me. In the year 1888. 
the 28th of April, after a conference with the Captain- 
General, | left at four o'clock in the afternoon, and the 
following day at eleven o'clock in the morning I em- 
barked in the same steamer ‘** Olivette’’ by the same 
route for the United States ; | remained one dayin New 
York, and continued to Madrid. It happens that it was 
even the same steamer. When larrived in New York 
| examined the list of steamers leaving for Europe. In- 
asmuch as the following day was a holiday, and the 
‘* Adriatic > was to leave, which was the same in which 
I took passage in the year 1888, at which time I had 
difficulty owing to being unacquainted with the English 
language, [determined to await untilthe French steamer 
sailed, so that | might make use of the French language 
with which I am acquainted. I was arrested by the 
police when I did not expect it; and the proof of it is 
that I have traveled in all parts witha passport from the 
Government in my own name, and without attempting 
to hide anything. I was then surprised to find that ] 
was charged with having taken some bonds which it 
was alleged was among my baggage. Subsequently 1 
have ascertained by means of the newspapers, and the 
explanations which you have given me with respect to 
the charges here presented, that | have been accused of 
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having taken five hundred Treasury bonds, and of hav- 
ing paid $100,000 of conpons. I have meditated as 
to what this could be, and the only explanation 
which I can find is the following: It may have 
been that some interested parties or  infe- 
rior employees have surprised me with some 
crime committed by them—which will be very unfortu- 
nate for me as administrative chief. For even though 
[ may not be responsible criminally, I should be re- 
sponsible administratively. This kind of responsibility 
is determined in a proceeding had by the Special Juris- 
diction of Finance, under the guidance or inspection of 
the Tribunal cf Accounts. Beeause the cases may be 
very different. ‘That is the place where it is decided or 
determined whether there be a crime, and what part the 
employees may have had therein, in order to distin- 
guish or to separate those which must be sent to the 
Courts from those to whom are applied only the correc- 
tional or administrative discipline. When I entered 
my office, | made an examination of all the values of 
State which were in the general treasury, and of which, 
as Comptroller, it was my duty to keep an account. 
Of those values, an official record was prepared, with 
statements which are called balance State accounts, which 
statements were signed by all the chiefs, in proof of the 
fact that those are the only values of the State. In ad- 
dition to these, there were in the office a large number 
of proceedings and filed papers, collected from the time 
that the Debt was established. Each clerk had an inven- 
tory of the papers under his charge, but kept without 
the necessary formality ; and it was impossible to de- 
termine whether all the papers there mentioned actu- 
ally existed—a thing which is not done by any chief in 
taking possession of his office. In one of these inven- 
tories, it appeared that in one of the boxes of the Secre- 
tury’s office there were six or seven stub books of bonds 
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of the Debt useless for the service ; also, drafts which 
had lapsed. In that inventory, it appeared that the 
bonds were punched with a hole, and explained that 
some were punched on one side and some on the other, 
giving the condition of each one, and also that they did 
not contain all the signatures of the chiefs necessary to 
authorize them to be issued as values. I knew the con- 
dition of that class of values, because, as legal adviser, 
[ had been a voting member of the Board of the Debt. 
Those bond books—stub books of bonds-—had been ren- 
dered useless by orders from the Ministry, because the 
Captain-General, or the Intendent, had changed since 
the date of the bonds, and consequently they could not 
sign them. So, that some of the bonds had one signa- 
ture, and some had two signatures, but none of them 
had the three required. Knowing that these bonds had 
no value whatever, [ paid no more attention to them 
than to any of the other papers on file, and I did not 
even count them. [tis of this class of bonds that it is 
said coupons have been collected. [I cannot explain 
this except in the following manner: That the numbers 
upon the invoices for collection have been changed. | 
will explain, for this purpose, how the coupons are col- 


lected. The holders present the COUPONS specified or 


numerated in an invoice, of which this is a model. 
(Witness produces a paper). JZr. Olcott.——1 object to 
the prisoner presenting any model. If he can state 
what it contains, that is all right, that is a different 
thing; and he can state it probably from memory. 

The Commissioner. will allow the prisoner to take 
his own course in making the explanation ; and if he 
wants this form which he mentions, now marked as an 
exhibit in the case, [ will allow it. Wr. Olcolt.--The 
ruling of the Commissioner is objected to, on the ground 
specifically that the counsel for Spain does not under- 
stand that there is any right or privilege allowed to the 
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demanding government to examine the prisoner, in 
making his statement; and hence, to permit a paper to 
be produced by the prisoner, and made a part of his 
statement, isa bar to the absolute right of examina- 
tion, which is not permitted under this class of state- 
ment. Exception. Said paper marked Exhibit T, Feb- 
ruary 24,1890. Mr. Mallet-Prevost.—1 will hereafter 
present a sworn translation of this. (Said translation 
when produced is to be marked Exhibit T1). 

The Prisoner.—On one side is placed the numeration 
of the coupons, and on the other side the conformity 
or approval of the clerk and chief. The clerk is an 
emplovee having a desk and attending at the window, 
to whom are presented the conpons with the invoice, in 
order that he may count them, and examine whether 
they are in accord with the statements of ‘the invoice. 
After he has counted them, and finds that the numbers 
of them and that the numeration of the coupons agree 
with the invoice, he cancels them in the presence of the 
holder, and returns them to him.  Beeause the holder 
cannot be deprived of his values for even a moment un 
til the money be paid to him in exchange. The coupons 
are not paid in the Treasury Department, but at the 
bank. The Treasury Department takes 24 hours in or- 
der to examine said coupons, andenter in the books the 
amounts and the numeration of the coupons and so on, 
and also for the purpose of securing the signatures of 
the chiefs and to notify the bank. The clerk engaged 
in this matter, after he has complied with these require- 
ments of the regulations, signs. the invoices, which are 
in triplicate for each payment—three copies of each; and 
at the end of the day, or at the hour fixed, he takes 
them all to the chief for his signature. The chief, or 
secretary of the debt, is in his office, and is engaged 
with all the general business of his office, and cannot 
personally see the coupons, nor compare them with the 
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books, nor attend in detail to the operations. His duty is 
from time to time to see that the service is properly ear- 
ried ont, to examine the books, to investigate, ete. At 
the time of signing the invoices he cannot Know 
whether among the coupons are any bad ones. The in- 
voices which it is stated have been paid, and which refer 
to bad coupons, the charge says are sixty In number— 
three times which comes to be 180. Every day it was 
necessary to sign a large number of invoices. The sec- 
retary is sure that when the invoices were presented for 
his signature there had been complied with all the re- 
quisites of the Royal Order and of the laws. Those 
invoices did not say ** Number 16,000,°" but only ** 6,000" 

which numeration corresponds to the epoch prior to 
September, 1886, and consequently there must be ap- 
plied to them the Royal Order of January 2, 1888. It 
was thus done; and the clerk presented = an- 
nexed to the invoices the — proceeding, with 
the declarations as to the sources from which said 
coupons emanated. The books having been consulted, 
those operations were effected. The Secretary found it 
satisfactory, and signed. Each one of those proceedings, 
as appears by the charges, included various invoices ; 
and in this ease the last invoice must have the begin- 
ning of the report of the clerk, and there mast appear 
evidences of its having been sewed to the proceeding. 
If the proceedings have been separated from the in- 
voices, it must have been after the signature of the 
Secretary was annexed, in order to change the nume- 
ration or to perpetrate any other crime. But in that 
case the experts In the ease can easily determine that. 
Naturally the Secretary may not have seen ail the group 
of invoices, Inasmuch as all had to be the same; and 
this cannot very well be explained. That is to say, 
looking at the first and at the second and so on, you do 
not always reach to an examination of the last. The 
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Secretary had no knowledge before leaving Havana that 
| any of these things had taken place, nor has he any 
, reason to think that the Intendent Knew thera, for the 


reason that the said Intendent made no complaint 
" against him, he being the Chief of this service. In this 


sense it is that I declare that Tam not responsible. In 
the adminstrative proceeding, which I presume has been 
prepared according to law, they may attack me for ex- 
cessive confidence, or for not having had the proper 
care with respect to all these details. But this would 
not be criminal responsibility. It would be adminis- 
rative responsibility. The Spanish Bank is charged 
with paying the coupons of the debt, and sub- 
sequently presents its accounts accompanied by the 332 
coupons, in order that the value thereof may be paid to 
itby the Treasury Department. For this purpose an 
open account is kept, and approximate ¢éredit is given 
to it for the account which it is thonght that it will pay, 
o and when it presents the account it is balanced. It is 
said (I do not know whether or not it appears in the 
charges here) that the Intendent has made claim on the 
Bank for the amount which it is alleged was paid upon 
bad coupons. Consequently the fraud has not been 
upon the State, but upon the bank. That is to say, that 
the guilty parties may have made use of some arti- 
fice which Lsuppose is a change of the numeration 
of the coupons in the invoices, for the purpose of de- 
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franding the bank, There has been presented asa pre- 333 
sumption of culpability on my part,the fact of there hav- 

bs been found a draft, having been made by me to Madrid 


on the day of leaving Cuba, foy 877,000. With respect 
to that Lshould state that | have always had private 


: capital, and that [have had operations for many thou- 
' sunds of dollars. In the same criminal proceedings it 
, appears that one of the prisoners, t he broker Andrade. has 


been emploved by mein matters amounting fo over $100, - 
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000 four or five years ago. Ie savsthe year 1886, but it 
was in the year 1885. Among the documents which have 
been found in my baggage there appears a decision of the 
Department of Colonies, wherein it appears that I have 
pending a suit against the State for four hundred an- 
nuities of the Debt of the value of 850,000 gold. Inas- 
mueh as be has had at various times these large sums of 
money in his Possession, it should not be now au matter 
of surprise that he should have had at this time the sum 
which it is alleged le remitted to Madrid. Asa_ publie 
employee, it was natural that [should not use my own 
name in these matters, because there is a law, which, 
howevever, is now a dead letter, prohibiting public em- 
ployees to engage in commercial matters; and, generally, 
in the collection of coupons, no one gives his own name, 
but uses that of some elerk or servant. (Reeess for 
half an hour. ) 

The Prisoner.—On leaving Havana I decided, as was 
natural, to go to Madrid. It is the custom in Havana, 
or it Is frequently practiced in llavana, in order to send 
money to Europe, to make use of drafts in English 
pounds, which can be turned to better advantage, or 
sold to better advantage, than direct drafts. I have 


sometimes done it in this way when I have sought to 


send large sums. Thus it was that when I had con- 
eluded the conference which I had with the Intendent, 
the first thing that I did was to give an order toa 
broker, in order that he would change my money into 
pounds sterling. Afterwards I learned that the ex- 
change, which is generally from five to six per cent., 
could be obtained as low as two per cent.; and that con- 
sequently it cost just about the same to transmit in 
And I gave 
order to the broker, who had been employed by me in 
other matters prior to that time, to draw by cable di- 
rectly to a broker friend of mine at Madrid, with whom 


pounds sterling as to transmit directly. 
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I had had other business. In the drafts for pounds 337 
sterling which I had previously intrusted to him I gave 


Fr: him the name of my servant; because I have already 
t. stated, as a public employee, it was not natural to em- 
& | ploy my own name in the matter, nor was it necessary 


that the public shonld know when I left of what 
amount of capital I was possessed. I expected to have 
taken with me my servant, with whom I was well sat- 
isfied, and I had his passport prepared—for which rea- 
son also I made use of his name in the draft, in order 
to be able to negotiate it in Madrid. At the last mo- 
ment, however, I found myself confronted by the diffi- 
culty that they would not permit my servant to leave 
withont giving a bond on account of military service. 338 
This did not suit me, and I gave up the idea of bringing 
him with me. I forgot at the last moment to return 
him his passport, which has been found among the pa- 
pers that L brought with me. Consequently this capi- 
tal has nothing to do with frauds or crimes relating to 
the Debt. Another charge which is made against me 
has reference to the statements of Andrade relating to 
the receipts found here among my papers. This matter 
1 explain as follows: It is a common practice for the 
holders or owners of coupons, being required to comply 
strictly with the official models of invoices, in order 
not to make any mistake or make errors, to request the 
clerks of the officers of Debt to make the invoices for 
them, giving them some small recompense for the 339 
trouble. Some brokers are in the habit of doing this 
when they have many coupons, the exchange being 
almost next door to the officeof the Intendente. One 
day the Clerk of the Bureau of Coupons told me that 
the broker Andrade had requested him to pre- 
pare invoices for a large quantity of coupons; and 
: he asked my permission to have the = assistance 
of my private secretary if he was not otherwise ocenu- 
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pied. As Andrade was a friend of mine, who had 
charge of many matters of mine, it was a favor which it 
was my duty to grant him, as to many others, the place 
being small, and we all being known to each other. I 
then gave an order that during the hours when they 
should not be ocecupied with official business they 
should make those invoices, in order that they might 
vain some little money, as their salaries are small. The 
clerk of the coupons told me that inasmuch as it was 
long work, it was necessary for him to retain the cou- 
pons a number of days, and if | would sign some re 
celpts for the broker Andrade. l had no objection to 
doing this, owing to the friendship that existed between 
us. Lsigned the receipts, and each day the clerk Kept 
the coupons in the same box where the useless bonds 
were kept, for the reason that they were already 
punched, they having been already counted. ‘To that 
box the clerk of COUPONS had frequent access, in order 
to keep there the bonds that were presented to be con- 
verted for mortgage notes, iu relation to which the same 
proceeding is had of counting them in the presence of 
the holder, and punching them or cancelling them, giv- 
ing them a receipt which is used by them in Madrid for 
the purpose of collecting the mortgage notes. A few 
days later the invoices were completed, and the clerk of 
the COUPONS took Andrade’s coupons to return them to 
him. But Andrade did not bring with him the receipts 
which | had given him, either by reason of his having 
forgotten them, or having lost them; and he told me 
that in exchange for them he would give some partial 
receipts to serve as releases. He said that he would 
look for my receipts, and that the next time that he 
eame for some other business he would exchange them 
for the receipts now given by him. Andrade did not 
return with the receipts ; and as I jiad no use for them, 
[kept his among my papers; and at the time that | 
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a collected all my papers for my voyage these wereamong 343 
them. I have noticed that in Andrade’s receipts he did 
e not mention the numeration of the coupons, but that he 


mentioned only the quantity and the class of coupons, 

when, by the very numeration, it might some day be 

noticed whether the coupons were of those that were in 

‘ circulation or not. Thus it is that I understand that, 
. without intending to accuse Andrade, who isa friend of 
mine, it appears that between him and the clerk of cou- 

pons the numeration of the coupons may have been 

gk changed, presenting to me invoices nambered ‘*6,000”’, 
and subsequently changing them to the numeration of 

** 16,000". The numeration *‘*6,000°" could not give 

rise to any doubts, while that of **16,000” was a very 
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‘ ‘ revent numeration, and it would have been easy to note 544 
that they were not in circulation. Without knowing 
_. the details of how they have done this thing, I under- 
stand that it cannot have been done in any other way. 
ui It may be that the copies of the invoices which have 
‘ been retained in the office are numbered ‘6,0007', and 


that those which have been sent to the bank are num- 

bered ‘6 16,000." I cannot know any of these details 

without having examined all of the invoices. I do not 

know whether in the criminal proceedings in Cuba there 

has resulted a criminal complicity on the part of any 

' employee of the bank. In the year 1885 one of the 
syndies of the Exchange of Havana, a person of the 
highest reputation, my best friend, and who up to that 345 


, time had been the broker in my business, stole from me 
S90. O00. 
. w ~ b . 
ar Mr. Olcott. —The prisoner is stating what happened 


in 1885. I move to strike it out. The Commissioner. 
-Ask the prisoner whether this statement which he 
is about to make relates to the charge against him. 
The Prisoner.— Yes, it is for the purpose of com par- 
ing it with Andrade. 
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Wr. Olcott.—Objected to on the ground that the 
prisoner has stated through the interpreter that it is for 
the sake of comparing with Andrade, and therefore it 
is immaterial and irrelevant. Objection overruled. 
Exception taken. 

The Prisoner. 


was a great friend of mine, I cannot be certain that he 


Consequently, although Andrade 


may not have been capable of committing a crime 
against me, notwithstanding the fact that | do not care 
to accuse him; or that | have no feeling against him. 
[In the Clerk of Coupons IT also had the greatest con- 
fidence. He had been in the office of the Debt ever 
since its establishment, and he had never been in any 
way mixed up with the frauds which have been com- 
mitted at other times. On the contrary, [ having been 
the Secretary of a Commission for the investigation of 
other frauds.—-.Wr. Olcoll.—Objected to by counsel for 
Spaip as having nothing to do with the case—as to the 
confidence or lack of confidence he had in this employee 
of the Coupons. The Commissioner.—Objection over- 
uled. Caution the prisoner again that he must stater 
nothing except what relates tothe crime. State further 
that the Commissioner says that the prisoner is a man 
of intelligence, and that he leaves it to his judgment to 
make his statements in relation only to the crime. 
Exception taken. 

Mr. Matlet-Prerost.—The prisoner states that he 
thanks you, and that be will attempt to carry out your 
directions. The Prisoner (coutinuing. )—In this manner 
lL explain what has happened in my absence. In that 
time I discovered frauds for false issues amounting to 
$5,000,000 in the military administration ; and opposi- 
tion was made on the part of the General to the state- 
ment of these things, on account of the prestige which 
the army might lose. I nevertheless, in fulfillment of 
the law, had no other way open to me than to make 


i. 


af 


‘ 
o ry 


i. 


117 


the accusation. Said General, who was at that time 
the second chief there, sub-inspector of the Military 
Administration, was a few months later appointed 
Governor-General, and he discharged me at once. 
This is when I made that sudden journey to Madrid 
which I have related; and the administration § re- 
established me in my position. Mr. Olcolt.—Objected 
to as immaterial and irrelevant. The Commissioner.— 
The prisoner has been cautioned that the statute per- 
mits him to orally make a statment relating to the 
crime, and he may proceed. Mr. Olcolt.—Counsel for 
Spain requests that the prisoner be again cautioned not 
to relate matters stated by him to have occurred which 
are not directly connected with this case. The Com- 
missioner.—Certainly ; and I have already cautioned 
him. Let the prisioner state how this is material— 
what bearing it has upon the case. 

The Prisoner.—With relation to those m: atters, Gen- 
eral Salamanca in the Spanish Senate took part in the 
same spirit as Governor-General at that time of Cuba, 
and that from that time he knew me. General Sala- 
manca came to be Governor-General of Cuba, and found 
me in the position of Secretary of the Governor-General, 
immediately under his orders ; and as he knew my spirit 
and my position with respect to military matters, he 
was not friendly to me. 

The Commissioner.—Let the prisoner proceed. 

The Prisoner.—As a consequence of this, it resulted 
that in the claim which I have azainst the Government 
he decided against me. Mr. Olcott.—Objected toas im- 
material. Objection overruled. Exception taken. 

The Prisoner.—His decision, however, was not ap- 
proved by the Ministry. And all this naturally tended 
to place us in more personal opposition. Thus I am sur- 
prised that, not having accused me of anything prior to 
mv leaving Havana, on the day following my departure 
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the General should make an accusation against me of 
suchimportance—even before the Court could have given 
a decree against me. For, in accordance with the treaty 
and with the laws, | understand that a warrant of arrest 
could not be issued until after an order of the Judge 
should have been cviven, or in case | had been caught in 
the act, which is the only case for Governmental action. 
Thus, even in case the General Knew that I was respon- 
sible, he could not have given an order of arrest until 
the Judge should have given the order, observing 
scrupulously the law ; while, owing to excessive zeal, 
which I do not deny, a charge was made by telegram as 
though an accusation had already been made, and an 
order given, which had not taken place up to that time. 
The proof of this is that the accusation first was for a 
great amount, which has since been diminished. It was 
viven out as certain that | had taken $500,000 bonds of 
the debt, and that IT brought them with me in my bag- 


Mr. Olcolf.—Tius is a privilege that I do not under- 
stand is permitted. This is not a statement of fact. J/7. 
Mallet-Prevost.—\n the complaint it is alleged thar he 
stole 8500,000 of bonds, and I suppose he can answer as 
to that. The complaint charges him with $690,000 of 
embezzlement. Zhe Commissioner CA fter looking at the 
complaint. )—Allow the prisoner to proceed. Exception 
taken. 

The Prisoner.—As to this matter, they appeared to 
be absolutely certain, as though they had caught me in 
the act. It has afterwards turned out that said bonds 
had no value whatever, inasmuch as they were eancelled 
and punched, and that I had not them with me. I was 
also charged with having collected $200,000 of bad 
coupons ; and now it appears that there were only $100, - 
000 of said coupons. 

The Commissioner.—State to the prisoner that, as a 
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lawyer, he knows the distinction between argument and 
statement, and to have that distinction in view, and not 
state anything except facts. If the prisoner chooses to 
stop here, and continue his statement at another time, 
he can do so. Mr. Mallet-Prevros!.—He states that he 
is nearly through. 

The Prisoner.—With respect to my not going to 
Havana, although I feel sure that I would not have 
criminal responsibility, | would not go to any place 
where I was accused of crime; for while the investiga- 
tion was going on as to my innocence, I should have to 
be imprisoned. In resumé, | do not know how the 
frand can have been done, and I only give the explana- 
tion which [| have given as an hypothesis based upon 
my knowledge of the procedure ordinarily observed 
there. The money which | have sent to Spain has 
nothing to do with those frauds. [ eame of my own 
free will, intending to go to Madrid to communicate 
with the Ministry. I beg that you will carefully exa- 
mine the case, and discharge me. Translation of Ex- 
hibit T marked Exhibit T', February 24, 1890. 


CASE FOR THE PRISONER RESTED. 


Mr. Oleolt.—My procedure will depend somewhat on 
the extent to which I shall understand your Honor pro- 
poses to go as to the line of Exhibits, whether they 
were admitted specifically. If my memory serves me 
right, { think, on my objection, that your Honor said 
they were only admissible provided counsel for the 
prisoner showed their relevaricy and materiality ; and 
that is the line of exhibits that were either marked 
for identification, or were marked as exhibits in the case. 
As I have stated, the procedure which i will be advised 
to take in this matter and in that regard will depend 
upon bow far (and I respectfully ask an intimation in 
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that regard) you will go on that line. The treaty itself 
is distinct in its provisions. We have here a record 
containing the depositions of witnesses, and showing a 
course of procedure in the Courts there, all of which 
have been certified to by the certificate of the Consul 
General, which has been admitted ; and consequently, 
if we are here to discuss on Spanish law, in defense of 
the prisoner at the bar, questions of Spanish law, it is 
as to the extent of the direction On that line and those 
lines that I would«desire the Commissioner to give 
some intimation. Because certainly, beyond any 
peradventure, there is an accusation, there are the 
statements of the parties connected in and with this 
matter before your Honer, so as to make a prima Jacie 
ease. If your Honor is going into that question, it may 
be that IT will have to Introduce some further proof. 
Jecause, as for the matter of fact is concerned, we are 
closed. Our case is contained in Exhibit 3, and the 
last Exhibit (1 think No. 28) in the supplementary depo- 
sition of Mr. Andrade, showing the direct connection 
between receipts fonnd on the body of the prisoner, or 
in his baggage, and himself, the prisoner Andrade, and 
these transactions mentioned in Exhibit 8. So that the 
question of fact, fo my mind, is closed. The case of 
the demanding Government, therefore, has been pre- 
sented. The ease, as matter of fact, in so farasit be 
matter of fact, on the part of the prisoner at the bar, is 
closed by his statement just uttered. And so there 
remains, it seems to me, this other question, as to which 
I certainly would of course have to give a Roland for an 
Oliver if necessary, but which, it seems to me, needs 
some elucidation before going into that special depart- 
ment of the case. 

The Commissioner.—We will adjourn this matter 
until 12 o'clock on Wednesday, the 26th. In the 
meantime counsel for the proseention will have time 
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to go over the case as it now presents itself, and de- 
termine what further steps he will take. 

Mr. Mallet-Prevost.—There are annexed to Com- 
plainant’s Exhibit 18 two schedules relating to bonds 
and funds, which are mentioned in the body of the 
exhibit. Each of these schedules is signed by four 
parties, namely, (1) the Secretary-Comptroller whose 
term of office is about to expire, (2) the Secretary- 
Comptroller whose term of office is about to begin, 
(3) the Director of payments, (4) and the Central 
Treasurer. It furtherappears from an examination of 
these schedules that they contain no reference to the 
bonds and coupons which form the subject of this 
proceeding. Jr. Oleott.—Counsel for Spain agrees to 
the statement of the counsel for the prisoner, subject 
to comparing, between this and the next session, the 
schedules with the body of the instrument;, Hearing 
adjourned to Wednesday, February 26, 1890, at 12 
o clock M. 


New York, February 26, 1890, 12 o'clock M. 
Present.—The ComMMIssionrErs, Messrs. OLcorr and 
JupGE for demanding Government. Mr. MALLET-PRE- 
vost, for the prisoner. The prisoner is produced by 
the U. 8S. Deputy Marshal. 

Mr. Olcott.—In my remarks to the Commissioner on 
the last hearing, I asked for some intimation, if possible, 
on the part of the Commissioner, as to how far he 
would enter into the consideration of the exhibits 
which have been offered on the part of the prisoner ; 
because, if they be taken into consideration in any re- 
gard, | might have occasion to refer to certain parts of 
the law myself, and it makes it a littheawkward for that 
reason. The Commissioner.— You will have to address 
yourself to each particular exhibit; and if the rec- 
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364 ord does not show whether the paper has been 
finally admitted in evidence or not, a motion will 
be entertained to strike out the exhibit. I/r. Oleott.— 
What I mean is this. Your Honor admitted the Code 
of Criminal Procedure, the Code of Commerce, the In- 
structions as to the attributions and relations of the 
General and Central Officers of the Treasury, the law for 
the settlement of the Public Debt of the Island of Cuba, 
and the regulations for the Board, created by viriue 
of such law of July 7, 1882, the Constitution of the 

| Spanish Monarchy as promulgated in the Island of 
Cuba, May 1, 1881; and in connection with those things, 
it might possibly be relevant and material to go into the 

26c proof of some law. The Commissioner.-—Counsel must 
decide whether they want to offer any evidence or not. 
Mr. Olceoltt.—<As to certain things, | understand the 
counsel for the prisoner makes no objection. First 
there is the Royal Order, of which I spoke to you. 
(Handing paper to counsel for prisoner.) JI/7r. Ma/let- 
Prerost.—|s this the one of February, 1882. J/r. 
Qleott.—Yes. It is of record, and certified to. J/r. 
Mallet-Prevost.—Uere is the Royal Order, which is 
offered by the other side, the Royal Order of February 
26, 1882. It is not certified as is required by the law. 
Nevertheless, [ have no objection to its being admitted. 
I do not object on that ground; but 1 now understand 
: my learned friend to say that he has no translation of 

366 this. It appears that the certificate of the Consul 
General is dated last January, and now he presents it 
without a translation. I will admitit on the stipulation 
that, in the argument of counsel, if he or I choose to 
refer to any part of it, we will translate it in our argu- 
ment. Wr. Oleott —Undoubtedly ; and I will have a 
translation made. J/r. Ma/let-Prerost.—l will waive 
the irregularity of-the certificate. Said paper marked 

Exhibit 29, Feb. 26, 1890. Mr. Olcott.—In ease of the 
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use by counsel for the prisoner, of the sections of the 
Codes to which he has referred, [do not suppose it is 
incumbent upon me (the book being admitted) to do 
anything more than to cite other articles of the same. 
Mr. Mallet-Prerost.—\ have no objection to that. 
Mr, Oleott.—L ask Mr. Prevost whether he is willing to 
admit that that is the official publication of the organic 
law as to the judicial power in the Island of Cuba, with- 
out necessitating any further proof. (Counsel hands 
book to counsel for prisoner.) Wr. Mallet-Prerost.— 
Is this published for Cuba’ Wr. Olcolt.—It isa law in 
force in Cuba. Mr. Mallet-Prevost. Where does it 
appear that this is for Cubat Mr. Oleott.—-I do not 
want to diseuss anything at all in reference to it. I 
simply ask the other side. If they do not want to ad- 
mit it, then I shall apply to prove it in the regular way. 
Because all these other laws have been. presented, and 
of course I claim they are extrinsie to the ease, but I 
am only preparing myself for the eventuality of their 
being considered in the matter. As matter of fact, 
it is cited in docket No. 3. Mfr. Mallet-Precost.—It 
counsel for the other side will show me in the book 
which he presents anything to prove that this book is 
in foree in Cuba, I have no objection to its being ad- 
mitted. Mr. Olcott.—The lawyer whom I shonld eall 
isin Washington, and I shall have to get him. Jr. 
Mallet-Prevost.—l am _ perfectly willing to admit any- 
thing that Lean feel sure is in force in Caba; and if 
Mr. Oleott can show me anything that is in force, I will 
admit it. LTobject to further time being given for the 
purpose of proving the book presented. If] refuse to 
admit this, do ] understand that your Honor will grant 
an adjournment to the other side to prove this law 4 
If your Honor says you will grant an adjournment, I 
will admit it. The Commissioner.—Since the last ad- 
journment less than forty-eight hours has elapsed, and 
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lam disposed to give the prosecution a reasonable time 
to produce expert proof of the document referred to, 
on the counsel’s statement that he has endeavored to 


have such proof here to-day. Mr. Mallet-Pre- 


ros, It is not on the record. The Commis- 
sioner. — | have SO understood counsel to 
say. Let the counsel for the prosecution 


state on what grounds he asks for this adjournment. 
Mr. Olcott.—-Counsel for prosecution asks the counsel 
for the prisoner whether he will admit the paper now 
shown him to contain the law specifically referred to 
and mentioned at page 26, of Exhibit No. 3, of Febru- 
ary 7, 1890, and at page 22 of the translation of such 
Exhibit. J/7. Ma/llet-Prerost.—lLam informed by Span- 
ish lawyers, and it is in evidence in this case, that the 
laws which are generally in foree in Spain are not in 
force in Cuba unless they are specially enacted for that 
Island. I therefore request the counsel for the prose- 
cution to point out tc me in the pamphlet which they 
have handed me, and which they have asked me to ad- 
mit, anything which tends or purports to show that the 
law contained in this book is in force in the Island of 
Cuba. Wr. Olcot/.—I am not going to answer any such 
question. Counsel for Spain states that if the counsel 
for the prisoner does not propose to admit the document, 
he requests a proper adjournment to be enabled to pre- 
sent the proper proof ina proper way. Thatat the last 
sitting he stated to the Commissioner and to the counsel 
for the prisoner, that he would endeavor to avoid have 
ing any expert here ; and if the counsel for the prisoner 
does not admit that paper or any of the following prop- 
ositions that the counsel for Spain proposes now or 
hereafter to make, he will feel obliged to ask for an ad- 
journment to have an expert here. Counsel for Spain 
request counsel for the prisoner to state whether he ad- 
mits that that paper contains the organic Jaw referred 


125 
to in Exhibit 3, at page 26, and in the translation of the 
same at page 22. Mr. Mallel-Prerost.-—Counsel for the 
prisoner states that if the Spanish Consul, now present 
in Court, will swear that that is in force in Cuba, coun- 
sel for the prisoner will admit it. Wr. Olcott.—The 
Consul says that he is able to say that that was sent to 
him officially as being the law in foree in Cuba. A/r. 
Mallet-Prerost.—From where? Mr. Oleott.—From 
Cuba. Mr. Ma/let Prerost.—That is simply that he has 
received it from there. Mr. O/cott.—Counsel for Spain 
states that the Consul of Spain is able to state that that 
copy was sent to him officially from the Government of 
Cuba, as being the law in force there. Mr. Mallet-Pre- 
rost.—As matter of fact, my client, who is a lawyer, 
although he does not know this thing is in favor or not, 
says that although that was passed in 1882, the Courts 
referred to there have not existed in Cuba until within 
i few months past. The Commissioner.—How much 
time do you want to call your expert to prove this doc- 
ument! Mr. O/cott.—1 should ask for.forty-eight hours 
adjournment, to find a man and get him here. I only 
received the statement of the prisoner late yesterday 
afternoon, and I bave spent the night until two o'clock 
this morning in preparing the case, and, as | stated on 
the last sitting, in order to avoid having any expert here 
and to facilitate the closing of the case. The Commis- 
sfoner.—I think the counsel for the prosecution should 
have had their testimony here to-day, so as to have 
anticipated this delay. Nevertheless, | will give them 
until Friday at two o'clock to produce their proof. A/r. 
Mallet-Prevost.—1 take exeeption to that. And in 


order to avoid the adjournment to-day, | admit the: 


paper which has been handed me, under protest, and 
simply for the purpose of avoiding an adjournment. 
Said paper marked Exhibit 30, February 26, 1890. 

Mr. Maliet-Prerost.—I request counsel for the pros- 
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ecution to indicate what sections of this pamphlet they 
propose to offer in evidence. Mr. Olcolt.- ‘Certainly. 
Article 4, Seetion 3. Wr. Mallet-Prevost.—Has coun- 
sel for the prosecution «a translation of that section ‘ 
Mr, Olcott. —No, l will translate it now. The Commis- 
sfoner,—I| cannot admit any documents in the Spanish 
language without the accompanying translation. I sup- 
posed that the translation had been agreed upon. Jr. 
Olcott.—No, sir; [will translate it. (Counsel for Spain 
permits the counsel for the prisoner to translate the 
same.) Said Artiele 4 is as follows: ** In addition to 
‘* the incidents with relation to which the law of criminal 
‘* procedure gives jurisdiction to the Criminal Courts, 
Territorial Courts and Supreme Tribunal, the follow- 
‘ing shall also have jurisdiction : The criminal Courts 
shall have jurisdiction of all causes for crimes commit- 


* 
ll 


* ted within the respective province or territory whereof 
the ordinary Courts have jurisdetiion, with the excep- 
‘tion of those with relation to which the Supreme Tri- 
bunal takes cognizance,and excepting whatever may be 
provided in this law, or in any other special laws. 
‘The Criminal Division of the Territorial Courts shall 
‘Shave jurisdiction of the causes referring to crimes 
‘“committed in the exercise of their tunections within 


* their respective territories, 1 7 ee oe 
‘3. By administrative authorities of said places, with 


the exception of civil governors.”’ 

Mr, Olcott.—1 do not Know to what extent any im- 
portance is going to be given by counsel for the pris- 
oner in so far as the fact of Mr. Oteiza’s going away, as 
he says, voluntarily, and handing in his resignation as 
an Official of the Spanish Government. And I ask my 
friend if he would admit that when a resignation of an 
official is handed in, he must have an accounting as to 
his office. otherwise it is an abandonment of | his 
office. If he does not choose to do that, I shall have 
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to give proof on that subject. Mr. Mallet-Prevost.— 
Tam informed by my client, whois a Spanish lawyer, 
that this formality is only necessary where the official 
has publie funds in his custody of which he must give 
un account. Ifthe evidence shows that the prisoner 
had in his custody such publie funds, admit the fact. 
Mr. Olecott.—\ ask the counsel for the prisoner if he is 
willing to admit that the office which was held by Mr. 
Oteiza up tothe time he sent his alleged resignation, 
was such an office as called for such a formal account, 
or receipt, or release, or examination, prior to the res- 
iguation being accepted. J/r. Mallet-Prevrost.—-| am 
willing to admit that, if the evidence will show that if 
the defendant had under his charge any public funds as 
Secretary-Comptroller of the Board of Debt of Cuba, it 
was his duty to have presented such an inventory prior 
to his resignation being accepted. 

The Commissioner.—Do you mean by that remark 
to say that you admit that, if the nature of his office 
was such «s made him responsible for publie funds, 
thenit was his duty to hand in sucha statement accom- 
panied with his resignation prior to its being accepted. 
Mr. Mallet-Precost.— Yes, sir; that is what I mean to 
admit. Wr. Oleot?.—Counsel for Spain asks counsel for 
the prisoner whether he will admit that there is not in 
the Island of Cuba what is known in our courts as com- 
mon law. Mr. Mallet-Prevost.—\f you say it is the 
fact L will admit it. I/7. O/co/t.—Yes, we have proved 
it before. Counsel for Spain offers in evidence Articles 
Sand 6 of Exhibit E, and Artieles 383 and 408 of Ex- 
hibit D. Testimony closed. 

Mr. Mallet-Prevost.—1 move to dismiss the complaint 
and for the discharge of the prisoner. The Commis- 
sioner.—I will hear the counsel in support of motion at 
two o'clock. 

Recess for half an hour. 
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After recess counsel for prisoner proceeded with his 
argument on the motion to dismisss the complaint and 


for the discharge of the prisoner. 
argument of counsel for pr 


acjourned to Thursday, 
o'clock P.M. 


New York, February 


isoner suspended. 
February 27, 1890, 


At four o’clock P. M. 


Hearing 
at two 


27, LSYO, two o clock P.M. 


Present—-The CoMMISSIONER, Messrs. OLcoTr and 


JupGe for demanding Government. Mr. MALL 


ET-PRE- 


vost for the prisoner. The prisoner is produced by the 


U.S. Deputy Marshal. 


Counsel for prisoner concludes his argument on the 
motion to dismiss the complaint and for the discharge 
of the prisoner. Hearing adjourned to Saturday, March 


1, 1890, at 10:30 o'clock a. 


New York, March 


M. 


1, L890, 10:30 o' cloek 


A. M. 


Present—Tinkr COMMISSIONER, Messrs. OLcotrr and 


Juper for demanding Government. 


Mr. MALLET-PRE- 


vost for the prisoner. The prisoner is produced by the 


U.S. Deputy Marshal. 


Mr. Olcott—I\ call attention to the fact that at page 
113 of the reeord I called attention to the fact that the 
complaint charges the facts, and mentions ‘* malversa- 
tion’? inone part and ‘* embezzlement’’ in the other, 
and in the title says that the prisoner is charged with 


‘‘ombezzlement or criminal 


malversation ’*: and 


in the 


body of the complaint the word ‘t embezzlement”’ is 
used. And the phraseology in the treaty being ‘‘ em- 
bezzlement ** or criminal malversation of publie funds,”’ 
I desire that the complaint shall be so amended in that 


it shall charge the prisoner with committing or conniv- 
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ing at the embezzlement or criminal malversation ‘‘ of 
public funds.”” The Commissioner.—Let the complaint 
be amended. If the defense want, on account of such 
amendment, to put in any further evidence, I will take 
it. Reference to the record would indicate that there 
was practically no objection made by the defense at the 
time of the motion made by the prosecution. Of course, 
I could make no ruling unless there was an objection 
first. The record would seem to imply that there was 
no objection to itat the time. I refer to pages 113 and 
114. Nevertheless, if the defense think they are preju- 
diced by this disposition of the case, the case may stop 
here, and I will hear argument upon the question, as it 
is not too late for either side to put in any testimony, 
upon presenting sufficient reason therefor. I will hear 
the defense. 

Mr. Mallet-Prevost.—An examination of the com- 
plaint presented to your Honor shows that in the title 
of the case the crime is referred to as ‘‘ embezzlement 
or criminal malversation of publie ‘‘ funds.” When 
we come to the body of the complaint itself, the term 
‘‘ malversation’’ does not appear. The only charge that 
is made against the defendant is that of embezzlement 
of public funds. I therefore object to any change of the 
record at this time, since an amendment of the complaint 
would practically present a new case, which would have 
to be tried de novo, none of the proceedings heretofore 
had been of avail. There is no such thing as the amend- 
ing of a criminal complaint ; and I further object to the 
amendment that has been proposed by the counsel for 
the prosecution which refers CO, the connivance of em. 
bezziement. Connivance of embezzlement does not ap- 
pear in the treaty ; it is not an extradition crime ; and 
if it were charged, it would be of no avail. I object to 
the amendment of this complaint, because, if there be 
any difference between embezzlement and criminal mal- 
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versation, it amends the complaint ina material part ; 
and if there be no difference between those terms, the 
amendment is useless. Wr. Olcoff—We will waive the 
last ‘‘eonnivance.”’ The Commissioner—I will allow 
the amendment asked for. And [ repeat what I have 
already stated, that if the case is to be reopened on that 
account, T will allow it to be reopened without preju- 
dice to either side. Exception taken. 

Mr. Olcolt.—1 state that if the counsel for the prisoner 
wants to present any proof, lam ready. Mr. Mallet 
Prerost.-—] simply take mV exception. — Does your 
Honor allow the comptaint to be amended so as to in- 
clude ‘connivance of embezzlement”? asked for? The 
Commissioner.—l do not understand that the counsel 
wishes to amend by having the word ‘* connivance’’ in- 
serted, but simply the words ‘or criminal malversa- 
tion’ wherever the word ‘‘embezzlement™” appears. 
To that extentonly dol allow the amendment. Jf7 
Olcolt.—My friend has laid great stress on the Criminal 
Code of Cuba, and the very section he has quoted (sec. 
tion 401) says: ‘*Such public employee as, by reason of 
‘* his office, having in charge public funds or effects, 
‘shall take the same away, or consent that others take 
‘* them away, shall be punished as follows.’ 

The Commissioner. I will allow the complaint to be 
amended as counsel for the prosecution evidently sup- 
posed it had been amended, by using the words ‘or 
criminal malversation” after the word **embezzlement’’ 
wherever it appears in the complaint. Jr. Mallet Pre- 
vost,—I accept on the grounds stated. 

(Counsel for Spain commences his argument in op- 
position to the motion to dismiss the complaint and for 
the discharge of the prisoner.) (Argument suspended 
at 1.30 p.M.) Hearing adjourned to Monday, March 3. 
IS90, at 11 o'clock A.M. 


New York, Mareh 3, 1890, 11 o’ clock a. M. 

Present.—The ComMissionrer, Messrs. O.tcorr and 
JupGE for the demanding (rovernment ; Mr. MALLE?- 
Prevost for the prisoner. ‘The prisoner is produced by 
the United States Deputy Marshal. 

Counsel for Spain continues his argument in opposi- 
tion to the motion to dismiss the complaint and for the 
discharge of the prisoner. At 4.30 P.M. counsel for 
Spain states, that he will rest here, as he understands 
that further time is to be given to counsel for the 
prisoner—to which counsel for Spain is entitled to re- 
ply. 

Hearing adjourned to Tuesday, March 4, 1890, at 11 
o clock a. M. 


New York, March 4, 1890, 1T'o' clock a. m. 
Present.-THrE COMMISSIONER Messrs. OLcorr, and 
Jupos for the demanding Government Mr, MALLET-PRE- 
vost for the prisoner. ‘The prisoner is produced by the 
United States Deputy Marshal. 

Counsel for Spain asks for an adjournment, on the 
ground that he is physically unable to go on with the 
hearing. Hearing adjourned to Wednesday March 5, 
1890, at 12 o'clock M. 


New York, March 5, 1890, 
Ture Commissioner. Mr. Ovcorr for the demanding 
Government. Mr. Matiet-Prevost for the prisoner. 
The prisoner is produced by tite United States Deputy 
Marshal. 
Counsel for the prisoner replies to the argument of 
Counsel for Spain. 
Counsel for Spain begins the closing argument on be- 
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half of the demanding Government. (Argument sus- 
pended). Hearing adjourned to Thursday March, 6, 
1890. at 11 o'clock A. M. 


New York, March 6, 1890, 11 o'clock A. M. 

PreseNT.—The CoMMISSIONER. Messrs. OLoort?, and 
Super for the demanding Government Mr. MALrer- 
Prevost for the prisoner. The prisoner is produced 
by the United States Deputy Marshal. 

Counsel for Spain concludes his argument on behalf 
of the demanding Government. 

Briefs to be handed in by Saturday March, 8, 1890. 

Hearing adjourned to Thursday Mareh, 13, 1890, at 
ll o'clock a. M. 


New York, March 13, 1890, 11 o'clock A. M. 
Present.—The Commissioner ; Mr. Oncorr for de- 
manding Government; Mr. MAtiet-Prevost for the 
prisoner. The prisoner is produced by the U. 8. Dep- 
uty Marshal. 

The Commissioner. \ have decided in this case that 
the prisoner should be committed, for the following 
reasons : 

The prisoner, Luis Oteiza y Cortes, was arrested on 
the 2nd day of January, 1890, in this city, on a com- 
plaint, made under oath by Miguel Suarez Guanes, Con- 
sul of the Kingdom of Spain at this port, charging him 
with having committed the crime of ‘tembezzlement or 
criminal malversation of public funds” within the juris- 
diction of the Kingdom of Spain, in that, while the said 
Oteiza was the Secretary of the Bureau of Puablie Debt 
of the Island of Cuba, at Havana, and an officer in the 
employment of the Kingdom of Spain in that city, he 
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did, as such officer and servant in charge of the said 
Bureau, ‘‘on or about the 28th day of December, 1889, 
‘* wrongfully and feloniously embezzle bonds or certifi- 
‘* cates of indebtedness, belonging to said public Debt 
‘Sof the Island of Cuba, of the value of $190,000, and 
‘* converted the same to his own use, and also the cou- 
‘pons of other Government bonds of the value of 
‘* $500,000 and the stab book thereof also.’ He is fur- 
ther charged with having, since the commission of said 
crime, fled from Cuba, and having sought an asylum 
within the United States of America. The complaint 
further goes on to state that criminal proceedings have 
been begun in the city of Havana against the said Cor- 
tes for said embezzlement ; and his extradition is asked 
for, that he may be tried for said offense, pursuant to 
the provisions of the treaty or convention of extradition 
between the United States and Spain of January 5, 
1877, and the supplementary treaty of August 7, 1882. 
The defendant’s contention, on the charges and proofs 
submitted here, is, that he is in no way implicated, 
except possibly in being negligent in signing the certifi- 
cates upon which payment of the securities was made ; 
that for this negligence he is responsible civilly, and not 
criminally—a responsibility to be determined by the 
Administrative Commission, the proceedings of which, 
not yet concluded, also set forth in the evidence, were 
tuken preliminary to the commencement of eriminal 
proceedings, pursuant to the practice obtaining in 
Cuba. And that, if any criminality has been proved, it 
does not come within the treaty provision relating to 
‘criminal malversation of public funds,’? under which 
his extradition is demanded, sincé the bonds have never 
been legally issued, one or more of the signatures neces- 
sary thereto never having been appended to the bonds ; 
in consequence of which, the bonds in question, he 
claims, were canceled by order of the Government. The 
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evidence shows that the treasury of the Cuban Govern- 
ment has been defrauded into the payment, through its 
fiscal agent, the Spanish Bank, of $100,000 or 
thereabouts, upon conpons which were detached 
from the bonds in question. In order to under- 
stend the way in which this frand was carried 
out, as well as for the better understanding of the merits 
of the case as presented by the prosecution and the de- 
fence, it is necessary to examine into the method em- 
ployed by the Cuban Government to liquidate the claims 
which constitute what is known in these proceedings as 
the ‘‘redeemable debt’ of the Spanish Government in 
the Island of Cuba. By an act of the Government, 
passed July 7th, 1882, provision was made for liquidat- 
ing this debt by the issue of bonds with annuity or in- 
terest coupons attached: and a Board of Commissioners 
comprised of a number of officials named in the Act, was 
constituted for the purpose of passing upon the claims 
that should be presented, and of determining the issue 
of bonds to meet them. This act also specifies the 
duties of the person holding the office of Secretary- 
Comptroller of the Board of Debt, the position which 
it is shown in this case, and not denied, the defendant 
held at the time of the commission.of the fraud in ques- 
tion, he having taken office on October 8, 1889. It was 
the duty of the defendant to examine into the claims as 
they were presented from time to time, and report them 
to the designated departments, which in turn submitted 
them to this Board of Commissioners, where they were 
admitted or rejected, as the case might be. The result 
of this was certified by the Secretary-Comptroller to the 
Treasury Department, and then the bonds were pre- 
pared for issue—whether by the Secretary-Comptroller, 
or the Treasury Department, or by whom does not ap- 
pear. A number: of these bonds, after being properly 
signed, were deposited as the law required for use as 
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occasion required. The law provides (Article 117) that 
‘* so long as the office of the Secretary of Debt has no 
‘special treasurer, the Comptroller of the Debt, the 
** Central Treasurer and the Chief Ordenador of the In- 
‘* tendency (Treasury) shall have charge of the keys of 
‘‘ the safe for the custody of effects and values, since 
‘they are the ones who authorize the  pay- 
‘“ment of the debt, and the bonds shall be 
‘* placed in the custody of the Central Treasury.” 
Ths evidence in this case shows that, besides 
such bonds as were in the Central Treasury, there 
were a number of bonds kept in a safe of the office of 
the defendant, the Secretary-Comptroller of the Debt, 
of which safe he had the key. These bonds are pre- 
served in bound books, called stub books. ‘The bonds 
in question or the coupons, rather, for the stub book 
containing the bonds has been abstracted, were an- 
nexed to the stub book known as * Series F,”’ and were 
numbered from 16,001 to 16,500. It is contended by 
the defendant that none of the bonds and coupons of 
the redeemable debt in the custody of the Comptroller 
were completed ready for issue, and that all were can- 
celled. But it does appear that certain bonds of 
the redeemable debt that were left in the custody of the 
Comptroller's office at a date prior to his qualifying as 
Comptroller were burned and destroyed by order of the 
Government, while others, consisting of a number of 
stub books, including the said book in question, Series 
F, were not burned, but were left remaining in his 
custody. It is necessary, also, to understand the 
method adopted for paying the coupons as they were 
presented by the holders. It seems that certain forms 
are required in order to secure the Government against 
impositions. The methods appears to be for the holder 
of the coupons to present a list, called an invoice, set- 
ting forth the number of the coupons, the series of the 
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bonds to which they belong, and their amount, together 
with the coupons themselves, at the office of the 
Comptroller of the Debt. The list is signed by the 
owner. The coupons are thereupon, in his presence, 
examined by the Secretary’s office, and, if identified 
as corresponding to the records of the office (for the of- 
fice of the Secretary is supposed to have a complete re- 
cord of all the bonds), they are so certified by the See- 
retary and an under official (in this case Maig, also a 
fugitive from justice), and passed to the Treasury official, 
known as the ‘** Intendent,” who thereupon appends 
his own signature. The coupons meanwhile having 
been slamped or perforated, and returned to the holder, 
with the list or invoice. The invoices are made out in 
triplicate, and a second is presented to the Spanish 
Bank, this fiscal agent of the government, where the 
holder presents his coupons and list, and receives pay- 
ment. It is important to observe, in this connection, 
that these lists contain the following statement : ‘* The 
‘coupons specified herein, which amount to a total of 
= huve been presented on the date of this 
: invoice, have been canceled by the office of the See- 
‘retary Comptroller in the presence of the holder, and 
‘“will be paid by the Spanish Bank of the Island of 
** Cuba, by virtue of the order placed upon this invoice, 
‘“upon presentation thereof to the cashier of said bank 
‘* together with the said coupons, whereon there shall be 
‘stamped ‘paid’ on the backs thereof, as without 
‘‘ which requisite they shall not be charged to the ac- 
‘counts of said bank.’ Then follows the date and 
the signature of the Secretary-Comptroller, Chief of 
the Bureau ; and underneath ** Let payment be made to 
‘“ bearer upon presentation of this invoice and of the 
‘* coupons therein specified,” signed by the Intendente 
Geners] of Finance, and underneath the signature of 
the holder. The bank, upon payment, also subscribes 


to the list, one copy of which it has retained, an 
indorsement of the date of payment, and the statement 
that ‘* the coupons remain deposiced in the safe of this 
‘“bank:’* It is to be observed that no bonds bad been 
prepared by the government since the defendant came 
into office ; and it would seem, therefore, that all the 
bonds, whether in the treasury department, or those 
that still remained with the Secretary of the Debt,includ- 
ing the bonds in question, had been prepared after the 
Board of Commissioners had adjadieated the claims, 
and after at least one or more of the signatures of the 
officials required to complete the bonds had_ been 
appended. Proceeding, then, to the evidence in the 
case as to the defendant's guilt, the following appears: 
In the early part of November last, the defendant, so 
the witness Andrade testifies, asked the witness if he 
could colleet some coupons of bonds of the redeemable 
debt, stating that there was a large amount of them, 
and that it would be necessary to divide them into 
three parts, because they could not be cashed at the 
bank until December. An arrangement was thereupon 
made with two other parties by Andrade, and an 
understanding by the prisoner to that effect, that the 
defendant should procure the coupons, and that the 
witness Andrade himself and the two other parties 
should sign the list above described as holders thereof, 
so that they might obtain the payment of the coupons 
at the bank. The defendant thereupon had the coupons 
cut from the bonds and the lists prepared, took them 
himself to the witness Andrade, who gave the defendant 
the three receipts therefor in evidence in the case 
(hereinafter more particularly: referred to;) Andrade 
thereupon, and the two other parties, personating 
holders, signed the lists as “ bearers’’; the coupons 
described on the three lists or invoices were presented 
at the Spanish bank by them on the 2nd, 4th, and 7th 
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days of December, or thereabouts, when they were 
paid, and the proceeds given to the defendant. The 
amount in this way collected was $100,000, which the 
witness Andrade testifies he delivered over to the 
defendant on or about the 7th of December. The pre- 
sentation of these coupons at the request of the 
witness Andrade by the other two parties is. testified 
to by fhem, and the payments thereon, as above 
stated, to them, are also confirmed by them and 
by the bank. The motive stated by Andrade 
drade for his engaging in the matter is claimed to have 
been entirely innocent, and was simply to obtain acom- 
mission pon the transaction, as in other cases of the 
eolleetion of coupons. Nevertheless, both he and the 
[WoO alleged confederates have been under criminal 
prosecution at Havana for participation in this offence. 
About this time, and subsequently to the paymunt of 
the coupons, the defendant is shown to have pro- 
cured two bills of exchange, for the sum of S500 and 
85,000 respectively, drawn upon a broker in the city of 
Madrid, in favor of Francisca Cortes, the mother of the 
defendant ; and on the 27/4 of December, the testimony 
shows the defendant applied for drafts for $75,000 to 
the order ofa broker in Madrid in favor Oot one Romero, 
stating to the broker, at the same time, that he wished 
the drafts to be prepared and ready at nine o’elock on 
the 28th. It appears that on the 28th, at nine o’ clock, 
he appeared at the office of the broker, and stated that 
he wanted, instead of Sterling exchange, a transfer by 
cable on Madrid in favor of the same party, Romero, 
the defendant being compelled to pay in order to obtain 
said transfer, the sum of 879,000 or thereabouts. It also 
appears in evidence that on the 27th day of December, 
proceedings had been taken by the government to in- 
vestigate payments of invoices made by the bank 
through a certain period of time covering the period in 
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question ; that the defendant was applied to to furnish 
the list &c., and was directed to appear for examination 
on the following day, the 28th ; that, instead of appear- 
ing for examination on the 28th, he left a letter with 
the government official representing him at his office, 
stating that ‘‘on aceount of the personal antagonism 
‘of some of the officers, he had resigned his position, 
‘* which fact he did not wish to have known until he 
‘* had sailed, so that no explanation would be asked of 
‘him by his friends, and that his enemies could not 
‘* misrepresent him, &c.”’ Subsequently the safe in his 
office was opened by order of the Chief Investigator ap- 
pointed by the government ; and in his report of the 31st 
of December, J889, the following appears : ‘* The securi- 
‘ties were compared with those that were taken from 
‘the safe of deposit,” (referring to the securities that 
are shown by the exhibits to have been in that, safe at 
the time the defendant assumed oflice, October 8, 1889) 
‘and it appears that the complete stub book of series 
. I of the redeemable debt numbered 16.00L to 16.500 
‘‘with all their coupons was missing. Having also 
examined the list which appear to have been paid 
without previous authentication, or without proof of 
‘it, it also appeared that the numbers of the coupons 
‘ corresponding to said list corresponding precisely in 
‘numbers to the bonds corresponded to said stub book 
‘missing.’ &e. The defendant is shown to have left 
Havana on the morning of the 28th of December, and, 
asalready stated, was soon afterwards arrested in this 
city. On his person were found certain papers, being 
exhibits in this case ; viz., a passport for himself to 
travel in the Uniled States, a passport for one Romero 
to travel in the ‘** Peninsu/a”” (meaning Spain), and 
the three receipts from the above mentioned witness 
Andrade for the COUPOns above referred forthe amounts 
of $13,000, $41,000 and 846,000 respectively (total S100, - 
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O00). In other respects, the receipts read as follows : 
‘* Received from Mr. = 

‘‘incoupons of the redeemable debt of the Island of 
‘Cuba, with the collection of which said gentleman has 
‘“commissioned me, L binding myself to deliver the 
‘* proceeds tohimas soon as. the same shall come to 
‘hand; and for his protection I sign these presents 
‘at Havana on the i4th day of November, 1889.” 
(Signed) ** A. Andrade.”’ The contention of the pros- 
ecution is that the defendant intended the pass- 
port in the name of ** Romero” to be used by him in 
case he proceeded Lo Spain, in order that he might 
travel under anassumed name ; that he procured for 
that purpose the transfer of the 877,000 in the name of 
Romero, that he might collect the funds without being 
identified ; that he had no intention of travelling in 
Spain under his own name, and that, therefore, the 
passport in A7s own name was obtained simply for use 
in the Uniled Slates. There is nothing in the testimony 
to contradict the case as made against the defendant ex- 
cept his personal statement, not made under oath, and 
made by him under the practice now prevailing under 
the criminal eode of this State. This statement. the 
prosecution contend, will not bear eXamination, and a 
careful serutiny of it, it seems to me, fully confirms the 
view taken of it by the proseention. The explanation 
by the defendant of his possession of the /Aree receipts, 
as well as of the use of the name of Romero inthe pass- 
port and in the draft, especially wili not bear examina- 
tion, and the suspicious circumstances are not satisfac- 
torily explained by him. There can be no question but 
that, so fer as the facts are concerned, it is the duty of 
the committing magistrate to pass upon this braneh of 
the case as one calling fora trial of the prisoner rather 
than for his discharge. But the prisoner is, neverthe- 
less, entitled to his. discharge, unless the prosecution 
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also show probable cause to believe that the offence in 
this case comes within the terms of the treaty under 
which his extradition is asked. It is contended by the 
deferidant that the bonds and coupons in question were 
never issued; that the signatures of these bonds were 
never all of them appended, that they could not be legal- 
ized because some of the officers whose signatures were 
necessary, have gone out of office since the date of the 
bonds; and that, as a result of this imperfection, the 
bonds were ordered to be cancelled, and were aeccord- 
ingly punched. In other words, the defendant's con- 
tention is that he cannot be held on a charge of embez- 
ziement of public funds, because the securities in ques- 
tion were simply worthless and of no binding effect on 
the government. In the criminal proceedings at 
Hlavana, it appears that the criminal Court, having or- 
dered the Intendencia General to make an investigation 
about the payment of the coupons of the Debt, a report 
appears from him, as follows: ‘‘ In the safe of the 
‘* office of the Seeretary of the Board of Debt there 
‘** were only stab books withont the necessary require- 
iments for making the payment ordered by the Board ; 
‘* that some of them had the bonds and coupons can- 
‘celled, and others were not cancelled, but lack- 
‘‘ing always’ the requirements of authorizazion 
‘for making payments with them; and that at 
‘* this time he cannot report by whom they were ‘can- 
‘* celled, on account of what orders, because the de- 
‘‘ posits of said bonds was made so long ago,’’ &c. 
Nevertheless, in the early part of the investigation, 
the Chief Investigator, de Haro, appointed by the 
Government, reports as follows: ‘* Having examined 
‘‘the statement showing the issue of bonds of the 
‘redeemable debt; and it appearing from the same 
‘* that issues made to date only reaches to the number 
** 15,000 ; and having also examined the lists paid which 
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‘‘appear without legal justification in the payments 
‘of the coupons corresponding tothe same; and it 
‘appearing from the said list that the numeration of 
‘* the aforesaid COUPOTs start from 16,000 onward : it is 
‘concluded that said coupons paid are either forged, or 
‘belong to stub books that have not been officially 
‘* legalized for the issuing thereof ; and therefore let the 
 Cliel pro tem. of the office of the Debt present the 
notes of the entry book as to stub books of certifi- 
‘cates taken from the deposit for legalization, in order 
‘* to prove if the stub book 16,000 has or has not been 
* legaily taken from the aforesaid deposit.” 


Asa matter of fact, it is not clear in jast what condi-° 


tion the missing bonds were with reference to the re- 
quirements of the law to make them complete. But the 
circumstance must be borne in mind, in this connection, 
that some of the coupons were in such a state that they 
could be collected after having been detached from the 
bonds. And this, certainly, has a bearing upon the 
question as to whether all of the bonds ia question to 
which they were attached were cancelled. Certainly, if 
the missing book of bonds were produced, all these 
doubts would be solved. Where is it? Can the pris- 
oner be heard to demand positive proof on this point, 
and at the same time withhold the book which he is 
shown to have purloined, property entrusted to him as 
an official of the Government, and deposited in his 
office in a safe, the keys of which were in his control ; 
thus depriving the Government of its property, and at 
the same time demanding of that government proof of 
the contents of that book beyond the peradventure 
of a doubt, before putting him upon. his trial 
for the offence of embezzlement ? He has 
been entrusted as a high official of the Govy- 
ernment with these very bonds and others, and 
has abused his trust, and made use of his office to ab- 
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stract a portion of these bonds, as. well as to defrand 
his Government into payment of the coupons with 
which he was entrusted. (See Bishop's Crim. Law, 
Vol. 2, See. 364; 31 Cal., iz ve Hedley). But leaving 
the question raised by the defendant as to whether the 
bonds in question were or were not public funds, de- 
pending, as he claims, upon whether they were or 
were not valueless, one thing is clear, and that is that 
the coupons which had been detached from those bonds 
in question by the defendant were in such a_ state that 
when, by the terms thereof, they became due, they 
could be, through the instrumentality of the defendant's 
signature, collected of the Government by the dearer, 
whoever he might happen to be, and were, in fact, as 
already shown, so collected to the extent of $100,000, 
Were not these, then public securities—which it will be 
conceded are included within the generally accepted de- 
finition of ** public funds’’¢ Wecannot agree with the 
defendant's counsel that the bank, which, it is shown, 
does not pay the coupons until they themselves are 
presented, would be bound to pay them under the or- 
der of the invoice, even though they should appear on 
their face to be invalid and worthless. 

If we turn to the decisions of the Courts in this 
country, we find instances where the securities had 
not been legally issued, by banks, although they had 
been completely signed, and yet, having been taken 
from the possession of the bank by means ofa robbery 
committed upon it, it was held, on an indictment for 
‘receiving promissory notes usually called bank 
notes,’ in answer to the objection that they were of no 
value, and therefore could not be the subject of an in- 
dictment, that-they were of some value, and that it was 
a case in which a most serious ‘njury was intended, 
and that had the issues been put in e/reulation, though 
fortiously, the banks might have been ruined; and 
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that there was no color for saying that the securities 
in question had no intrinsic value. (See People es. 
Wylie, 3 Hill, 194.) Ina case in Massachusetts, Com- 
monwealth es. Ramm, 7 Metealf, 475, where the in- 
dictment was for larceny of certain dank bills which 
had been redeemed by the bank, and were in the hands 
of its aft nt at the Cime of the theft, the Court held that 
an indictment was sufficient which specified the prop- 
erty as *S bank bills.” 

soth these cases are cited and approved in the case 
of Bork ws. People, 91 N. Y. p. 5. Others, too, have 
been cited by the prosecution to the same effect. Ap- 
plying this principle to the COUPONS in question, it 
would seem that if the offense charged should be 
comitted here, the prisoner should, at least, be committed 


Jor trial wider an indictment specifying the ‘* embezzle- 


ment of public funds.”’ But the facts proved in the 
case would certainly make him amenable for criminal] 
prosecution for **embezzlement,’’ asthe law stood at the 
time of the enactment of the treaty, under the statutes in 
this state as they existed at that time. The offense 
charged comes within subdivision 2 of Section 528 of the 
New York Penal Code, passed July 26,1881, and Laws of 
New York, 1874, Ch. 207. This branch of the defense 
is not unlike that interposed in Benson vs. McMahon, 
reported in 127 U.S. Sup. Ct. Rep., 457. The extra- 
dition of the prisoner in that case was asked for by the 
Mexican Government on the claim that he had commit- 
ted forgery in the city of Mexico. The specific act 
alleged was that he had forged the name of the proprietor 
of an operation company to tickets of admission to 
u performance to be given by them in the city of Mexico, 
by causing such tickets to have printed upon their face 
the name of the proprietor, without his authority, &c. 
The defense claimed that the facts did not bring the 
offence within the definition of forgery as knownto the 
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‘common law ; and the Supreme Court held ‘* that the 
‘common law of England could hardly be said to be the 
‘‘only criterion by which to construe the language of a 
‘treaty between Mexico and the United States.’ That 
there were *‘no common law crimes of the United States,”’ 
and that the **common law is now only appealed to as an 
‘Said in the definition of crime ’’; that the Spanish Term 
‘‘for the designation of the crime of forgery was la fal- 
‘* sification ’’—From all which ‘it did not appear that 
‘* the Mexican authorities intended to be bound in the 
‘treaty by any very restricted use of the word ‘forgery’, 
‘““when the question concerned an offense of that char- 
‘acter committed in Mexico.”’ That ‘it was for an 
offense against Mexican law” that the prisoner was held 
foanswer; and that the question was simply whether “‘he 
had committed an offense for which, according to the 
treaty, he should be extradited to that country and 
there tried.’ As to the interpretation to be put upon 
the acts in question of this defendant when applying the 
phraseology of the treaty *‘embezzlement or criminal 
tmalversation of public funds,’’ the case seems stronger 
for remanding the prisoner for trial than in the case 
above cited. For in this case not only has the criminal 
investigation by the Spanish Courts at Havana been or- 
dered by their criminal court, three judges, in accord 
ance with the practice cbtaining there in such cases, 
having before it, among other things, as shown by the 
complaint of the ‘‘ Attorney for his Majesty ’’ there, 
the report of the Chief Investigator, referring to the 
bonds in question as ‘‘not having been officially legal- 
ized for the issuing thereof ;’’ but the Court say in 
their decree appointing one of their number to continue 
the criminal proceedings against the defendant and 
others, ‘* whereas it appears from the annexed proceed- 
‘‘ings annexed by the Attorney-General to ‘his com- 
‘plaint, that upon examination made by the Chief In- 
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‘vestigator of the safe deposit of the Board of Debt, 
‘it has been found that there is missing a complete 
“stub book of the series F from No. 16,001 to No. 16,- 
“500, with all its coupons ; and that the said coupons 
‘which were due have been collected at the Spanish 
‘ Bank, as it appears proven by the sixty lists found 
‘in the administrative proceedings. Considering that 
‘the acts denounced by the Attorney General have all 
‘the characters of the crime of malversation of public 
‘funds, and abandonment of public office specitied in 
‘ articles 401 and 383 of the Penal Code. Considering 

‘that in accordance with Section 3 of Article 4 of the 
‘‘additional organic law, this Court is competent to 
‘take cognizance Of criminal proceedings against the 
‘‘administrative authorities of these provinees. This 
* Court declares itself competent to prosecute this cause 
‘Sand take cognizance of the same,’ ete., ete. And the 
judge who was appointed by their number to continue 
the criminal proceedings, subsequently, in the proceed- 
ings as proved in this investigation, reiterates the same 
charge. The above facts are referred to, not as decisions 
res adjudicata upon the point raised by the defendant 
for as to him they were ex parle, but certainly they are 
to be regarded as showing the construction put apon the 
offense by the criminal judges of the Spanish Govern- 
ment sitting at Havana. 

The difficulty of defining, in an extradition proceed- 
ing such as the present, the exact meaning to be put 
upon words of a treaty expressed in a foreign language, 
is very well illustrated in the present case. The lan- 
guage of the supplementary treaty of April 9, 1883, 
reads in Spanish, corresponding to the Englisk transla- 
‘ion therein ‘Sf embezzlement or criminal malversation of 
public funds,’ ** la sustraccion 6 malversacion criminal 
de fondos publicos,”” which identical expression is used 
by the Attorney for His Majesty in the criminal court 


| 
) 
| 


- 
Brabbleee = 
. 


Fe a callie 


i Et So lh RR AR ll SF 


? 
: 


147 


at Havana, upon which was based the decrees of the 
three judges referred to, as a description of the offense 
charged against the defendant. And the section of the 
Spanish Code which those judges refer to, at the same 
time, as the one covering the offense of the prisoner, is 
article 401 of the Penal Code of Cuba. Uponexamining 
the article referred to, it appears as the first article 
under Chapter 10, entitled “ malversacion de caudales 
publicos ;*> and throughout this chapter the phrase 
‘“caudales publicos,’ which has evidently been trans- 
lated **publie funds,” is regarded as comprising the 
term ‘‘effects ;’’ for wherever it appears in that section, 
we have the phrase ‘‘caudales 6 effeetos publicos,”’ 
meaning ‘‘funds or publie effects.’ Furthermore, in 
article 18 of the treaty, the word ** embezzlement ”’ 
therein, instead of corresponding to the Spanish ‘la 
sustraccion ’’ as in article 12, is made to correspond to 
the Spanish phrase, *‘malversacion de caudales;’’ and 
this last phrase, as already stated, appears in the title 
of Chapter 10 of the Penal Code above referred to. The 
conclusion would seem to be that the Spanish Term, 
translated in English in the treaty as ** publie funds,”’ 
has a more comprehensive meaning than the restricted 
one which the defendant contends for. Without re- 
ferring at length to a further contention by the defend- 
ant that the Cuban Court is without jurisdiction by 


reason of the proceedings showing a defect in the 


practice. it is sufficient to say that it does not seem to 
be well taken. From the record as produced it would 
seem that the Court there bas substantially complied 
with the law requiring that a preliminary investiga- 
tion, known as the ‘‘ administrative proceedings,’ 
should be taken. It was these proceedings that the 
record shows the defendant had notice of before his 
departure from Cuba; and it was not until they had 
arrived at that stage where it seemed that the in- 
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stitution of criminal proceedings was necessary that 
they were commenced. The chief investigator says that 
it is, in his opinion, ‘* indispensable that the Courts of 
‘* justice should take cognizance of the same,’’ &e., and 
proceeds to certify the record of the administrative pro- 
ceedings to the attorney for his Majesty, who, in his ap- 
plication for the order of arrest, recites the preliminary 
** administrative proceedings.” And, furthermore, in 
the decree of the Court above referred to, three judges 
sitting, the declaration of the Court is made to the effect 
that it is ‘Scompetent to take cognizance of the criminal 
‘ proceedings against the administrative authorities of 
these provinees.”’ This, it seems to me, should be re- 
garded in these extradition proceedings as prima facie 
proof that the criminal proceedings were regularly 
taken. The able argument and brief of the connsel for 
the defendant have been carefully considered ; and on 
that aecount the reasons for the conclusions reached in 
this case, above set forth, have been extended beyond 
the limits that the case would otherwise have received. 
The duty of the committing magistrate in the asylum 
country, in extradition proceedings, is clearly laid down 
in the case of Benson SUpPTA, where the Supreme Court 
say that the proceedings before the Commissioner is not 
to be ** regarded in the nature of a final trial, by which 
‘the prisoner could be convicted or aequitted of the 
‘crime charged against him, but rather of the character 
of those preliminary examinations, which take place 
every day inthis country before an examining or com- 
mitting magistrate for the purpose of determining 
‘whether a case is made out which will justify the 
holding of the aceused, either by imprisonment or 
‘* under bail, to ultimately answer to an indictment or 
‘other proceeding, in which he shall be finally tried 
‘‘upon the charge made against him.’’ See also in Te 
Farez, 7 Blatchford, 344; and jn re Herris. 33 Fed. 
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Rep., 165. The facts proved here present a case to 
which the decision iz re Benson is pecaliarly applicable. 
The difficulty of determining the condition in which the 
bonds that were abstracted were at the time they were 
taken as well as the other material facts in the case, not 
to mention the question of liability of the bank thereon 
under the Spanish civil law, in any other tribunal than 
the one sitting in the foreign country, in the place where 
the offence was committed, is apparent. No other view 
than that expressed by the Supreme Court would make 
it practicable to enforce the treaty in the spirit in which 
it was made and intended, in such a case as the one now 
under examination. The conclusion is, therefore 
reached that the prisoner should be remanded for trial 
in the courts of the demanding country. Examination 
concluded and prisoner committed. It is understood 
that counsel for the prisoner shall have two days within 
which to apply for a writ. : 
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448  CompLarnant’s Exutpir No. 2 in EvipENCE JANUARY 


24. 1890. E. H. C., STEN. 


[SEAL. | 
N. 1,416,651. 

Don Aniceto de Palmay Lujan, Magistrate in charge 

of the case upon embezzlement of public funds against 

Don Federico Prado and Don Luis Oteiza y Cortez and 

others, tohis Excellency Senor the Governor General 

of this island. Whereas, it appearing that a stub book 

of redeemable bonds of the series ‘‘ F,’* has been taken 

from Secretary’s office of the Bureau of Public Debt, 

from the safe in said office, which was in the safe in 

said office and the custody of which was under the 

449s charge of Luis Oteizay Cortez as Secretary, and which 
coupons were collected in the Spanish Bank to the 
amount of S100,000 ; and it appearing from the record 
of the case that there are indications of culpability 
against the aforesaid Oteiza, in consequence of which 
he was declared to be proceeded against and his arrest 
was ordered; and, Whereas, the said Oteiza has ab- 
sented himself from Havana and abandoned his office 
on the 28th day of December last, and has taken pas- 
sage in the steamer ‘‘ Olivette,”” bound for the United 
States, where he has been detained ; and it appearing that 
the District Attorney of his Majesty, madea criminal 
complaint on the Ist day of the current month against 
Luis Oteiza and others for the crime of embezzlement, and 
abandonment of their office, considering that the crime of 
embezzlement, when the amount stolen exceeds 125,000 
pesetas as in this case happened, is punishable with 
the temporary punishment by chain, and disfranchise- 
ments, in conformity with No. 4 of Article 401 of the 
Penal Code; and Whereas, there are grounds suffi- 
cient to believe that Sr. Luis Oteiza y Cortez is crimin- 
ally responsible for said crime ; Considering, that in 
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conformity to Article 503 of the Law of Criminal Pro- 
cedure the provisional arrest of the parties accused 
may be ordered, when it appears that there are suffi- 
cient reasons to believe them criminally responsible, 
and the proper penalty is superior to that of the cor- 
rectional imprisonment ; Therefore, the provisional im- 
prisonment of Luis Oteizay Cortez is hereby ordered ; 
And in order that your Excellency through the proper 
delegates may proceed to arrest Luis Oteizay Cortez, 
in any place where he may be found, I issue this 
present mandate in Havana on the 8th of January, 
1890. <Aniceto de Palmay Lujan. Emilio Valdes 
Valenzuela, Clerk. 

I, Venancio Zorillay Arredondo, President of the 
Territorial Superior Court of Havana, hereby certify 
that the foregoing signatures of Mr. Aniceto de Palmay 
Lujan, Magistrate of the criminal branch ofthis Court, 
and the Judge in charge of the proceedings against 
Federico Prado, Luis Oteiza v Cortez, and others, for 
embezzelment of Public Funds, and that of the Clerk 
appointed for said process, Don Emilio Valdes Valen- 
zuela, are their own and genuine, and are those that 
are used constantly in their writings. In Testimony 
W hereof Lissue this present, scaled with the seal of 
this Court at Havana on the 8th of January, 1890, 
Venancio Zorilla y Arredondo. 

(SEAL. | 

(Governor General of the Island of Cuba). I Manuel 
Salamancay Negrete, Lieutenant General of the 
National Armies, Governor General and Captain 
General of the Island of Cuba., ete., ete., Do Certify ; 
that Venancio Zorillay Arredondo, by whom the fore- 
going certificate is signed is as he styles himself therein 
President of the Territorial Superior Court of Havana, 
and that the signature of his name and surname is 
similar to the one he is accustomed to use in all his 
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official acts ; and in testimony whereof I issue this pre- 
sent at Havana on the 9th of January, 1890. Manuel 
Salamanca y¥ Negrete. 

SEAL 

Consulado General of the U.S. of America, at Havana, 

Island of Cuba. I, the undersigned Consul Gen’! of the 
Lnited States of America, at Havana, Cuba, do hereby 
certify, that the signature to the foregoing and annexed 
document of Don Venancio Zorilla y Arredondo, Presi- 
dent of the Superior Court of Havana, to which is also 
affixed the seal of said Court certifying to the signatures 
of Don Aniceto de Palma y Lujan, Associate Justice 
of said Court, charged with the criminal proceedings 
against Don Federico Prado, Don Luis Oteiza y Cortez 
and others, for embezzlement of publie funds, and of Don 
Emilio Valdes Valenzuela, appointed Clerk of said 
Court in said proceedings is the true and genuine signa- 
ture, in the handwriting of said Don Venancio Zorilla 
v Arredondo, President of the Superior Court of Havana 
and such as he is accustomed to use in his official acts ; 
| also certify that the signature of Don Salamanca _ y 
Negrete affixed to the foregoing and annexed certificate 
to which is affixed the seal of the General Government 
of the Island of Cuba, are the true and genuine signa- 
ture and official seal of his Excellency Don Manuel 
Salamanca y Negrete, Governor General of the Island 
of Cuba, and suchas he is accustomed to use in his 
official acts. And | do further certify that the forego- 
ing and annexed original warrant of arrest has been 
properly and legally authenticted so as to entitle it to 
be received for similar purposes by the Tribunals of 
Spain and of the Island of Cuba. In witness whereof ] 
have hereunto set my haud and affixed the seal of this 
Consulate General at Havana the 18th day of January, 
I890. Ramon O. Williams, U.S. Consul Gen’). 

SEAL. 
Authenticated copy of certain parts of the criminal 
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proceedings about malversation of public funds, fol- 
lowed against Mr. Federico Prado and others, for use 
in the proceedings for extradition to be instituted on 


account of the capture at New York of Luis de Oteiza y 
Cortez. 


EXHIBIT 3 FOR LDENTIFICATION, JAN. 14, 1890. E. H. C. 


+s 7) ts 6 6 24, ‘sé 
sé +. b. +s Fer. 8 sé 
[SEAL. | No. 1,416,693. 


I, Emilio Valdes Valenzuela, commissioned as Secre- 
tary in the criminal proceedings for malversation of 
public funds instituted against Federico Prado and 
others, do certify that in the above proceedings are 
found the following points: Spanish Bank of the Island 
of Cuba. (Official Communication, folio 1.) To the 
Governor, your Excellency: In compliance with the re- 
quest of your Excellency in your communication dated 
the fourteenth of November last, I have the honor to 
send you hereto annexed the statement of the list of 
coupons of the Redeemable Debt and of the annuities 
paid by this bank, by virtue of notice of the Comptrol- 
ler’s office of the Bureau of the Debt, from the first day 
of November last past to the fifth instant, amounting 
in the aggregate to the sum of $198,496.12, in this 
way: 

On Account of Redeemable Debt. $128,766 12 
" _ Annuities. . 69,730 00 
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Total... _.. $198,496 12 


which | have the honor to report to your Excellency in 
answer to your aforesaid official communication, which 
doubtless by error bears date the fourteenth day of No- 
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vember last. God keep your Excellency many years. 
Havana, twentieth December, 1889. By order. Jose 
Ramon de Haro. Sign. To his Excellency the Inten- 
dente General de Hacienda. Seal in blue ink reading: 
Intendencia Gnral de Hacienda.) December 26th, 1889. 
Entered December 26th, 1889. (Ordering a visit to be 
made, p. 11.) In view of the foregoing information, I 
order that the former Secretary and Comptroller, Fran- 
cisco Lopez de Haro, Chief of Administration of the 
Third Class, at present Central Comptroller, pay a visit 
to the office of the Secretary and Comptroller of the 
Debt, and to inform me in detail as to the facts referred 
to in his decree of the twenty-first, and in the foregoing 
report of the Secretary Comptroller, authorizing him to 
appoint the officer that should assist him as clerk in 
such call. Signed. Urzais. Signed. In compliance 
with the superior order from page nine to the other side 
of the same page, in which his Excellency, the Inten- 
dente Gnral de Hacieada, has been pleased to appoint 
me to pay a visit to the office of the Secretary and 
Comptroller of the Debt, for the purpose of informing 
him in detail as to the facts referred to in the Superior 
Decree of the twenty-first of this present month, and in 
the foregoing report of the Secretary Comptroller of the 
aforesaid Central Office, | have the honor to accept the 
appointment which His Excelleney the Intendent-Gen- 
eral de Hacienda. has been pleased to confer pon me, 
and Lappoint to act as Clerk in the same the Third 
Official of the Treasury, Hilario Gonzales, who being 
present here states, that he will fulfill the appointment 
conferred upon him. Havana, December 26th, 1889. 
Krancisco Lopez de Naro. Signed. Havana, Decem- 
27th, 1889 

|, the nndersigned, being present in the office, which 
is occupied by the Secretary Comptroller of the Debt at 
nine o'clock in the morning of this day, and Mr. Luis 
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de Oteiza Secretary and Comptroller of the said Bureau 
being present, he was made acquainted with the Superior 
order of His Excellenev, the Itendente General de 
Hacienda, of yesterday’s date, and he being informed of 
the contents thereof, we proceeded to receive from him 
the following dacuments. Ff ¥rs¢t.—The original lists, 
not only of the Annuities but also of the Redeemable 
Debt, comprising the payment of coupons made from 
the first of November last to the fifth of this present 
month inclusive. Second.—The lists of the same, which 
comprise the payments made from the first of July of 
the year last past 1888, to the eighth of October of this 
year; and Third.—The files which on the date of the 
eighth of October mentioned were being made for the 
payment of coupons. The aforesaid Mr. de Oteiza 
stated, that he was informed of the demand and in con- 
sequence thereof, he stated that he could not deliver the 
documents asked from him at that moment, because the 
Clerk in charge of the Bureau was not in the office, and 
that he kept them in his armoir under key, but that 
they would be delivered at eleven o'clock of this day, 
at which hour he supposed that the aforesaid Clerk 
would arrive at the office. By virtue thereof it was 
ordered that the Clerk who acts in this proceeding be 
present with Mr. Oteiza at the hour agreed upon and 
take charge of the aforesaid documents. Signed, Luis 
de Oteiza, Francisco Lopez de Haro, Hilario Sanchez. 
Signed. 

At twelve o'clock of the same dav | went to the office 
of the Secretary Comptroller of the Debt and the said 
officer being present he delivered to me, under receipts, 
lists of the payments of the Coupons of the Annuities 
and Redeemable Bonds made from’ the first of Novem- 
ber last past to the fifth of the current month of Decem- 
ber inclusive, in monthly order. He also delivered to 
me the list that for the same annuities and Redeem- 
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able Bonds, and in proper monthly order, correspond to 
the payments made from the first of July of the past 
year to the end of October of the current year, as well 
as the records which on the date of October eighth last 
were made up as to the payments of Coupons, to all of 
which L acknowledge receipt, and I certify. Havana, De- 
cember 27th, 1889. Gonzalez. Havana, December 28th, 
1889. Let the Secretary Comptroller of the Debt be 
cited to appear in person in my office 40-day to comply 
with an act in this matter. Signed. Franciseu Lopez 
de Harro. At two and four o'clock p.m. of the same 
day I went to the office of the Secretary Comptroller of 
the Debt to acquaint him with the foregoing order which 
could not be carried out, because said official was absent 
therefrom, to which Icertify. Gonzales. 

I, the undersigned, being present in the Office of the 
Secretary of the Bureau of the Debt, we proceeded to 
open the office of the Secretary, and after being there, 
Mr. Guillermo Herrera, Second Chief of said bureau, 
being there stated that the Secretary Comptroller had 
written him a letter without date, which he received at 
one o'clock p. M., of this day, and in which he stated to 
him that by differences of opinion with the new In- 
tendente, and on account of personal antagonism of 
some superior officers with others, he had resigned his 
position, but he did not wish the same to be known un- 
tilafter he had sailed, so that no explanation should 
be asked from him by his friends, and that his enemies 
could not misrepresent him. The chief officer ordered 
that an immediate notice thereof be given to his Excel- 
lency the Intendente as to this fact, in order that he 
may order what he deems best. Havana, December 
30th, 1889. Guillermo Herrera. Francisco Lopez de 
Haro. Gonzales. Sign. Immediately afterwards a 
communication was sent to his Excellency the General 
Intendente. which, Hterally eopied reads as follows: 
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To his Excellency: At this moment which is two 
o’clock Pp. M. [went in person to the office uf the Sec- 
retary Comptroller of the Debt, in order to perform an 
act relative to the commission which your Excellency 
was pleased to confer upon me on the twenty-sixth in- 
stant, and Guillermo Herrera, the second officer of said 
Office, being present, exhibited to me a letter signed by 
said Secretary, which he said was received by him at 
one o'clock of this day, and in which he states that he 
has made his resignation of the said office, and the 
wish that he did not desire that the said fact should be 
known until after he had sailed, of which fact I hasten 
to inform your excellency, so that in view of the im- 
portance attached to this fact, you will be pleased to 
order what you deem most proper; stating to you at 
the same time, that notwithstanding the absence of said 
officer, the Commission continues its investigation. 
God keep your Excellency many years. Havana, De- 
cember 30th, 1889. Francisco Lopez de Haro. To his 
Excellency the General Intendente de Hacienda: A 
true copy which I certify. Gonzalez. Immediately after 
the Chief Investigator made known to Mr. Herrera in 
his capacity of Chief pro fem of the Office of the Debt, 
that, among the lists which were delivered to the Com- 
mission, there were sixty issued in the month of Novem- 
ber past, from which it appears that the requirements 
of previous formalities that are to be carried out for the 
payment of the interest they represent, have been taken 
apart from the same, and, therefore, appear without any 
verification in all that refers to said formalities, and in- 
asmuch as the Secretary Comptroller, Mr, Oteiza, has 
absented himself, and the aforesaid Lists are signed 
jointly by Austin Maig, as a clerk, he was requested to 
order that the latter should appear, so that he may 
make an explanation to prove the fact in question, and 
said Herrera being present,stated that he would comply 


469 


470 


471 


~~. 


- 
Ps 


47? with the order, which has just been made known to him, : 
he signed at the foot hereof, to which I certify. Guil- 
lermo Herrera. Francisco Lopez de Haro. Gonzales. | 
Signed. Guillermo Herrera, Chief pro tem of the Office 
of the Secretary and Comptroller of the Debt, having f 


presented himself immediately after, stated that Mr. — 
Maig, the person whom he was requested to present 
before the Commission to testify was absent, in con- 
sequence thereof, the Judge Examiner ordered that 
any clerk or assistant of the Bureau of the Payment of 
Coupons should appear before him, which I certify. 
Gonzalez. 
By virtue of the foregoing order, Adolfo del Castillo, 
assistant Clerk, without salary, of the Bureau of Cou- 
473 pons, to whom are exhibited the Lists above referred 
to, for the purpose that he should state if he knew what 
was the reason why the documents which ought to show 
the proceedings followed for ordering the payment of 
the interest represented in said List were taken apart | 
from them. He stated that he did not know at all the 
‘ause of the lack of the justification, or for the separa- 
tion of the record that has to be previously made for the 
payment under the aforesaid Lists, in virtue thereof, 
the Chief Examiner taking into account that the pay- 
ment of the coupons under the aforesaid Lists had been 
made under the belief that the same corresponded to 
the numeration posterior to the month of September, 
474 1886, and he asks that the general record of liquidation 
of payments of the debt be shown to him, as they ought 
to show the issuing of the certificates, for the purpose of 
knowing the number of those issued, and to compare 
the extent of said numeration with that of the coupons 
comprised in the aforesaid Lists, and said record being 
in the offiice of the Chief of the office, it was exhibited 
to him for the proper purpose) which I certify. Lopez 
de Haro. Gonzalez. Signed. Havana, December 28th. 
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1889. Having examined the statement showing the 
issue of bonds of the Redeemable Debt, and it appear- 
ing from the same that the issue made to date only 
reaches to the number 15,000 (fifteen thousand). Hav- 
ing also examined the Lists paid, which appear with- 
out legal justification in the payments of the coupons 
corresponding to the same,and it appearing from the said 
List thatthe numeration of the aforesaid coupons starts 
from 16,000 (sixteen thousand) onward, it is concluded 
that said coupons paid are either forged or belong to Stub 
Books that have not been officially legalized for the is- 
suing thereof, and therefore let the Chief pro tem. of the 
Office of the Debt present the notes of the entry book as 
to stub books of certificates taken from the deposit for 
legalization in order to prove if the stub book 16,000 
(sixteen thousand) has or has not been legally taken 
out from the aforesaid deposit. Francisco Lopez de 
llaro. On the same day and-hour, the foregoing noti- 
fication was made. Gonzalez. Immediately after the 
Chief pro tem. presented himself, stating, after being 
questioned in relation to the book of entry referred to 
in the foregoing decree, that he has it not in his armoir, 
inasmuch as on the same day on which deponent took 
possession of the charge, he actually holds, Mr. Oteiza, 
the Secretary-Comptroller, carried to his private office 
the records and documents that he had in his armoir, 
leaving only the certificate books and the registry book 
of the same bonds, he so declares and signs, which I 
certify. Guillermo Herrera. .Gonzalez. Havana, De- 
cember 30th, 1889. In view of what has been stated by 
the Chief pro fem. of the Bureau of the Debt ; and con- 
sidering that the stub books in question for the verifi- 
cation sought may bein the safe where the securities 
and documents are deposited, and which safe is in the 
private office of the Secretary of the debt. Let the No- 
tary of the Treasury be cited, so that on the first hour 


475 


476 


477 


478 


479 


ASO 


of to-morrow he appear therein to witness the Opening 
and examination of the documents and securities con- 
tained in said safe; and let official communication be 
sent to His Excellency Intendente General de Hacienda, 
stating to him that the declaration of the Assistant 
of the Bureau of Coupons, Augustin Maig, has 
not been taken, because he is absent. Francisco 
Lopez de Haro. On the same day and hour, the fore- 
coing citation was made and. official communication 
was sent to His Excellency Intendente General de Ha- 
cienda, which literally reads thus: To His Excellency : 
[ have the honor to state to your Excellency that the 
declaration of Agustin Maig, Assistant Clerk of the 
Bureau of Coupons in the proceedings of an adminis- 
trative character, which | am instituting in the Clerk’s 
Office of the Debt has not been taken, because he has 
absented himself from his office, and he has not ap- 
peared therein up till now, which is five o’clock P. ™. 
God preserve your Excellency many years. Havana, 
December 30th, 1889. Francisco Lopez de Haro. To 
His Excellency Intendente General de Hacienda. Gon- 
zalez. At the city of Havana at two o'clock P. M. on 
the thirty-first day of December, 1889, there being pres- 
ent at the office of the Secretary and Comptroller of the 
Debt Francisco Lopez de Haro, Chief Examiner in the 
proceeding of an admunistrative character, Guillermo 
Herrera, Chief pro fem. of the aforesaid office, Carlos 
Laurent, Notary of the Treasurer, who appears 
in this proceeding, he having been previously cited, 
and I, the undersigned Secretary, the opening of 
the sate of deposit which is in the aforesaid office 
was proceeded with, and there was taken therefrom 
and compared the securities contained therein, and 
which appear to be the following: One Stub Book 
of the Debt of Annuities of $5.00 Number 46,501 
(Forty-six thousand five hundred and one) to 47,000 
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(Forty-seven thousand), with all its coupons complete ; 
One Stub Book of Annuities of $10. Namber 63,001 
(Sixty-three thousand and one) to 63,499 (Sixty-three 
Thousand Four Hundred and Ninety-nine) with all 
their coupons; One Stub Book of the Redeemable 
Debt of the Series ‘*B’’ Number 19,501 (Nineteen 
thousand five hundred and One) to 20,000 (Twenty- 
thousand) with all their coupons; One Stub Book of 
the Redeemable Debt Series ‘‘A” No. 35,001 (Thirty- 
five thousand and one) to 35,500 (Thirty-five thousand 
five hundred) with all their coupons ; One Stub Book 
of Annuities of $10. Number 63,502 (Sixty-three thon- 
sand five hundred and two to 63,998 (Sixty-three thou- 
sand and ninety-eight) with all their coupons; One 
Stub Book of Redeemable Bonds Series ‘‘ D’’ Num- 
ber Nineteen thousand and one (19,001) to Nineteen 
Thousand five hundred (19,500) with all their coupons ; 
One Stub Book of Redeemable Bonds Serious ‘*C”’ 
Number 22,002 (Twenty-two thousand and two) to 22,- 
500 (Twenty-two thousand five hundred) with all their 
coupons; One Stub Rook of Annuities $5.00 Number 
44,501 Forty-four thousand five hundred and one) to 
45,000 (Forty-five thousand) with all their coupons; 
One Stub Book of Annuities $5.00 Number 44,001 
(Forty-four thousand and one) to 44,500 (Forty-four 
thousand five hundred) with all their coupons ;-and 
One Stub Book of Annnities $10. Number 62,501 (Sixty- 
two thousand five hundred and one) te 63,000 (Sixty- 
three thousand) with all their coupons, all of which 
were replaced in said safe of deposit, taking note that 
the lock of said safe was and isin perfect condition. 
Having examined the record showing the delivery to 
said office made by Mr. Lopez de Haro who appears in 
this present act as Chief Instructor a proceeding which 
was signed ‘“ receipted’’ by the new Chief of said 
Office Luis de Oteiza on the eighth of October of the 
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current year, the securities were compared with those 
that were taken from the safe of deposit, and it appears 
that the complete Stub Book of Series ‘‘F”’ of the 
Redeemable Debt Number 16,001 to 16,500 (Sixteen 
thousand and one to sixteen thousand five hundred) 
with all their coupons, was missing. Having also ex- 
amined the list which appear to have been paid with- 
out previous verification, or without proof of it, it also 
appeared that the numbers of the coupons correspond- 
ing to the said list, corresponded precisely in num- 
bers to the Bonds corresponding to the Stub 
Book missing, with which this act was terminated, tak- 
ing note that the key of the safe of deposit where were 
replaced the securities taken therefrom for verification, 
remains in possession of the Chief pro tem. Senor Her- 
rera, who signs this present as proof thereof. Carlos 
Laurent. Francisco Lopez de Haro. Guillermo 
Herrera. Hilario Gonzalez. Signed. Havana, De- 
cember 31st 1889. Without prejudice to anything 
else that may be proper, let a communication be 
sent immediately to the Executive Officer of the 
College of Brokers, informing him of the disappearance 
of the Stub Book of the Redeemable Bonds of the 
Debt Series ‘‘ F,’’? which is not issued for circulation in 
the market. Let notice be given of this act to His Ex- 
cellency Intendente General ; and let him be informed 

that in agreement with an official communication of 
this date, which the Chief pro fem. of the office of the 

Secretary of the Debt has just delivered to me, the As- 

sistant Clerk of Bureau of Coupons, Augustin Maig, 

who was summoned to appear yesterday, has not been 

in the office, from which fact it may be supposed that 

under the circumstances of his being one of the parties 

who signed the list of coupons paid, he may have ab- 
sconded. Let also a communication be sent to the 
Governor of the Spanish Bank asking him to send a 
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new statement of the coupons paid from the first of 487 
November past to the fifth of the current month of 
December, including the numbers of each one of the 
aforesaid coupons. 

LOPEZ DE Haro. 


Report.—Most Excellent Sir. From the proceed- 
ings in this case up to this date it appears that upon 
examination of the list of coupons paid from the Ist of 
past November to the 5th of the present month of De- 
cember, we have found in the same lista lot to the 
amount of sixty, having no previous verification for 
payment. These lists comprise coupons, the numbers 
of which belong to bonds not yet issued and their stub 88 
book used to be in the safe for deposits found in the 4 
office of the Secretary Comptroller of the Debt, and it 
has been proven that said stub book has been taken 
away from the said safe ; and whereas this fact by itself 
alone constitutes a crime punishable in agreement with 
the Code of Criminal Procedure, it is indispensable in 
the opinion of the Chief Investigator that the Courts 
of Justice may take cognizance of the same, to which 
end an integral copy of the proceedings up to this 
date must be sent to it, and also the aforesaid original 
list the bonds of which, just as the coupons, must be 
found in the office of the bank, as vouchers for the 
payment. Toit must be annexed also a statement of 
the issue of bonds upto this date asa document justi- 489 
fying the fact to which reference is made. All this 
without preventing the continuation of the proceedings 
and the careful examination of all the coupons paid for 
whatever else may be proper, as I shall have the honor 
of stating to your Excellency in due time. Your Ex- 
cellency, however shall decide. Havana, December 
31st, 1889. Francisco Lopez de Haro. December 3ist. 
As demanded, and be it sent immediately to the Attor- 
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ney of His Majesty. Urzais. Havana, December 3ist, 
1889. The most Excellent Intendente has ordered in 
agreement with the proposals of the Chief Investigator, 
to send a copy of the actuations up to this date, and in 
the moment cfcomplying with such prescription, the fol- 
iowing documents have been received from the In- 
tendency : 


Ist. A copy of the communication addressed on this 
date by the Intendencia to the Spanish Bank in which 
itasks if there are in the said institution two orders 
from the Intendency dated the 22d of November pasf, 
and 2nd of December inst., ordering to retain certain 
sums for the payment of theinterest of the debt. 2d. A 
copyof thecommunication of the Bank to the Intend- 
ency giving an affirmative answe. about this matter and 
accompanying copy of the communications to which 
reference is made. 3rd. A copy of the communication 
of the Intendente to the Governor General transmitting 
him the preceding communication from the Bank ; and 
4th. A communication from His Excellency the Gover- 
nor in which he states that in virtue of the foregoing 
communication he has ordered that the General Comp- 
troller of the State Don Federico Prado y Castillo, shall 
be detained in the Civil Government of this Province 
and subject to the orders of the Attorney for His Maj- 
esty, because it has been found that the orders, copies of 
which have been sent by the Bank, are signed by said 
Comptroller as Intendente pro fempore, which charge 
he held at that time. Therefore it is decreed that said 
documents be annexed to the proceedings explaining all 
that has been done, which are going to be sent to said 
Attorney on this date, the original remaining annexed 
to the actuations now being made. Annex also to said 
actuations the documents justifying the examinations of 
accounts practiced for retaining the sums ordered for 
the payment of interest, and forward also copies of the 
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same documents to the Attorney of His Majesty, Fran- 
cisco Lopez de Haro, Mr. Hilario Gonzalez y Velasco. 
Third Clerk of Administration and Secretary of the 
special commission of the Board of Debt of which the 
Most Illustrious Central Comptroller of the Treasury is 
Chief Investigator; I do hereby certify that the pre- 
ceding documents are a true copy of the original ad- 
ministrative Actuations which are being actually carried 
on on the Special Commission of the Board of the Debt. 
And for the end of forwarding it to the Illustrious At- 
torney of His Majesty, I issue these presents verified 
by the Illustrious Chief Investigator. In Havana on 
the 31st day of December, 1889. Verified. ‘The Chief 
Investigator, Lopez de Haro. Signed Hilario Gonzales. 


Complaint in Cuba. 


Complaint. Folio 43. To the Criminal Court: The 
Attorney for His Majesty says; that the Intendencia 
General de Hacienda of this Island ordered on the 25th 
day of December of last year, to the Central Comptroller 
to pay a visit to the office of the Secretary Comptroller 
of the Debr, to the end that he should report whether dur- 
ing the month of Novemberand the the first five days of 
December compliance has been given to the formalities 
prescribed before ordering the payment of the coupons 
and bonds due of the Redeemable and Annuity Debt put 
in circulation up to September, 1886, to the end of verify- 
ing if the holders were in legitimate possession of said 
documents. The Central Controller having presented 
himself in the said office at 9 Pp. M..on the 27th day of 
December, and Mr. Luis Oteiza, Secretary Comptroller 
of said Board being present, the Investigator in this 
proceeding asked from him: 1st. The original lists, not 
only of annuities, but also of the Redeemable Debt, 
comprising the payment of coupons made from the Ist 
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of November to the 5th of December. 2d. The lists of 
the same documents comprising the payments made 
from July 1st, 1888, to October, 1889. 3d. The files 
which on this last date were pending for the payment 
of coupons. Secretary Oteiza did not then make 
delivery of said documents, under pretext that the 
Clerk which kept them under key, was not in those 
moments in the office. On the following day, the 28th, 
the Investigator ordered to summon Oteiza, who was 
not found, and the second Chief of the Office reported 
that he had received on the 28th, a letter without date 
from Oteiza, in which he stated, that on account of dif- 
ferences of opinion with the new Intendente, and of per- 
sonal antagonism of the Superior Chiefs between them- 
selves, he had resigned his place; but that he desired 
that this should not be known until he had sailed, to 
the end that no friends should ask him for explanations 
nor any enemies misrepresent him. Immediately the 
Second Chief of the Junta de la Deuda, Don Guillermo 
Herrera, was ordered to deliver the actuations instituted 
about the legitimity of the coupons to which refer the 
60 lists issued in the month of November, and he stated 
that Mr. Oteiza was occupied in this work, together 
with the clerk Don Agustin Maig, who can give ex- 
planations about this matter. From the investigation 
made in search of Maig, it appeared that he had also 
abscouded, and the auxiliary clerk of the Burean of 
Coupons Mr. Adolfo del Castillo, stated that he did not 
know why the files about the justification of the 
legitimity of the coupons had been taken apart and 
were wanting. In the general record of the liquidations 
of payments of the Debt, it appears that the issue veri- 
fied up to date reaches only No. 15,000 and the num- 
bers of the coupons paid without justification, by virtue 
of the sixty lists seized, begin with the number 16,000 
and thence forward. From the examination made by 
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the Chief Investigator in the Safe of Deposits in the 
Board of the Debt, it appears there is wanting a com- 
plete Stub Book of the Series ‘‘F’’ Redeemable No. 
16,001 to 16,500, with all its coupons, from which all 
those which were due, were collected at the Spanish 
Bank, as is proven with the sixty lists to be found in 
the administrative proceedings. ‘Therefore it is per- 
fectly proven that there is a malversation of public 
funds, punished by Section 4th of Article 401 of 
the Penal Code for the amount of $100,000, in 
which amount we cannot include at present the value 
that the bonds contained in the stub book, substracted 
may have, because that does not appear inthe Ad- 
ministrative proceedings. There appears criminal re- 
sponsibility for this crime against the officer of the Ba- 
reau Don Agustin Maig, the Secretary Comptroller Don 
Luis de Oteiza and the Intendente General de Hacienda 
Don Federico Prado, and the bearers of the coupons 
and lists Messrs. A. Andrade F. Valdes and J. Remus, 
all as authors, as they took part in the execution, the 
first two proposing the payments of the coupons, which 
was ordered by the said Prado, and realized by the 
last three. It appears also proven, as to Mr. Luis de 
Oteiza and Agustin Maig, that they have committed the 
crime of abandonment of public office, specified in Art- 
cle 383 of the Penal Code. The Court must be pleased 
to admit the present complaint and order the arrest of 
Messrs. Luis Oteiza, Agustin Maig, A. Andrade, F. 
Valdes and J. Remus, issuing to this end the proper 
communication to the Govermental authorities. Fur- 
thermore, Mr. Federico Prado is actually arrested in 
the Civil Government of this Province, since 6 P. Mm. of 
the day of yesterday for this fact and by order of the 
Governor General, who placed him at the disposal of 
the Attorney, and now remalis subject to the disposi- 
tion of the Court. I beg the Court to consider this 
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Statement as made. Furthermore, the attorney pro- 
poses procedure for evidence : 

Ist. To demand from the Spanish Bank, the original 
coupons and covers, of which those appearing in the 
administrative proceeding are only second copies. 2d. 
Te receive instructive depositions from the accused par- 
ties. 3d. To make a search in their residences taking 
possession of whatever may contribute to the discov- 
ery of the facts. 4th. To examine the employes 
of the office of the Secretary of the Board of the 
Debt. Sth. To claim from the Intendencia, the actua- 
tions in which Mr. Federico Prado, ordered the Spanish 
Bank to pay respectively one hundred thousand and 
ninety thousand dollars, for interest on the debt on 
November 22d and October 2d last. 6th. To ask from 
the Spanish Bank the communications that with said ob- 
ject were addressed to it by the Intendente Mr. Prado. 
7th. To receive a deposition from the Ship Inspector 
Mr. Aquiles Solano. 8th. That the Manager of the 
firm, consignee of the steamship ‘* Olivette” may report 
if Mr. Luis Oteiza, sailed forthe United States on the 
28th of last December. 9th. To ask information from 
the Intendencia whether Oteiza and Maig have departed 
with proper leave, or becanse their resignations have 
been accepted. I beg the Court to order that all those 
measures be taken. Furthermore, this Court is compe- 
tent fo take cognizance of those crimes in accordance 
with Section 3d, Article 4th of the Additional Organic 
Law, because the accused party is Mr. Federico Prado, 
Administrative Authority of this Province. I beg the 
Jourt to consider this statement as made. Furthermore 
the Attorney exhibits the Administrative proceedings 
that if may appear as commencement of the process. 
Furthermore the Court please appoint the Magistrate 
[nvestigator in this process. Havana, January Ist, 1890. 
P. S. Maya, His sign. 
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Warrant of Arrest in Cuba. 


DECREE.—Havana, January Ist, 1890. Whereas it ap- 
pears that the attorney for his Majesty has presented a 
complaint against the late Intendente General 
de Hacienda pro tem. of this island, Mr. 
Federico Prado and Messrs. Imis Oteiza, Agus- 
tin Maig, A. Andrade, F. Valdes and J. Remus 
for the crime of malversation of public funds 
and abandonment of public offices in regard to Messrs. 
Luis Oteiza and Agustin Maig. Whereas it appears 
from the annexed proceeding annexed by the attorney 
to his complaint, that upon his examination made by 
the Chief Investigator of the Safe Deposit of the Board 
of the Debt, it has been found that there is missing a 
complete Stub Book of the series ‘‘ F,’’ from numbers 
16,001 to number 16,500, with all its coupons, and that 
the said coupons which were due have been collected at 
the Spanish Bank, as it appears proven by the sixty 
lists found in the administrative proceedings. Consid- 
ering that the acts denounced by the attorney have all 
the characters of the crimes of malversation of public 
funds and abandonment of public office specified in 
Articles 401 and 383 of the Penal Code; Considering 
that in accordance with section 3 of Article 4 of the 
Additional Organic Law this Court is competent to take 
cognizance of the criminal proceedings against the ad- 
ministrative authorities of these provinces ; This Court 
declares itself competent for instructing this process 
and taking cognizance of thesame. The late Intendente 
General de Hacienda pro tem. of this island, Mr. Feder- 
ico Prado, Mr. Luis Oteiza, Mr. Agustin Maig, Mr. A. 
Andrade, Mr. F. Valdes and Mr. J. Remus, are de- 
clared to be prosecuted and subject to the results of this 
process. An extension of seventy-two hours is given 
to the arrest towhich Mr. Federico Prado has been sub- 
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ject and for that purpose let a communication be Sent to 
the Civil Governor of this Province to the end that 
which is ordered may be complied with in the corre- 
sponding place, be it urgently demanded from the 
Spanish Bank of the Island of Cuba, the coupons and 
original covers which appear in duplicate copies in the 
administrative proceedings ; let instructive depositions 
be taken from the prosecuted partiesand a search be made 
in their respective residences, taking possession of what- 
ever may be conducive to the elucidation of the facts. 
Let the employees of the office of the Secretary of the 
Board of the Debt be examined about the proper mat- 
ters. Ask urgently from the Intendencia General ce 
Hacienda, the proceedings in which Don Federico 
Prado ordered the Spanish Bank to satisfy $100,000 
and $90,000 respectively for the payment of interest of 
the debt, on November 22nd and October 2nd last : Ask 
from the Spanish Bank the communications that to this 
end were addressed to it by the Intendente, Mr. Fede- 
rico Prado; take deposition from the Inspector of 
Ships, Mr. Aqniles Solano ; let the manager of the firm, 
consignee of the steamship ‘* Olivette,”’ report whether 
Mr. Luis Oteiza sailed for the United States on the 28th 
of last December; ask the Intendente General de Haci- 
enda to report whether Oteiza and Maig have absented 
themselves with leave, or because the resignation of 
their charges has been accepted ; the arrest of Mr. Luis 
Oteiza, Agustin Maig, A. Andrade, F. Valdes and J. 
Remus is hereby ordered, and to this end let the proper 
communications be issued, and report to the President 
of the Court fer the appointment of the magistrate in 
turn for the institution of thecriminal proceedings. So 
was ordered and signed by the honorable gentlemen on 
the margin. Eugenio Sanchez Fuentes. Aniceto de 
Palma. Antonio A. Eeay. Three signs. L. Elpidio 
de los Santos. Turn: Havana, January 1, 1890. The 
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magistrate, Aniceto de Palma, is appointed, as he is in 
turn. Signed by the Illustrious President of the Court. 
INSTRUCTIVE Depostrion: 54. At the city of Havana, 
on the Ist day of January, 1890, the Instructing Magis- 
trate, Mr. Aniceto de Palma, assisted by me, appeared 
in the Civil Government of this Province and summoned 
before his presence a prisoner, who stated that his name 
was Federico Prado y Castillo, to whom his Honor re- 
membered the duty which he had of answering in a 
manner precise, clear, and in agreement with the truth 
to the questions about to be asked from him, and he 
promised so to do, and deposed as follows : Questioned 
about his personal circumstances, he said that he is 
called Mr. Federico Prado y Castillo, 47 years old, mar- 
ried, employee, born in Toledo, resident of Havana, son 
of Mr. Placido and Mrs. Rafaela; that he is decorated 
with the star of ‘** Military Merits,’ is a Knight Com- 
mander of the order.of ‘* Ysabel la Catolica,’’ and does 
not belong to any Military Institute, and has been 
prosecuted and acquitted in a criminal cause for de- 
fraudation. Questioned, who arrested him, at what 
time, and for what cause; he answered that he was 
arrested by the Civil Governor by order of the Gov- 
ernor General, and placed to the disposition of the 
Attorney for his Majesty, and that he believes that the 
cause is a defraudation recently discovered in the 
sjoard of the Debt. Questioned, whether he has acted 
as Intendente General de Hacienda of this island, for 
what cause and for how long a time, he said, that it 
is true that he has held this charge by reglementary 
substitution as Interventor General of the State from 
the 7th of October to December 5th last. 

Questioned, after exhibiting to him the 60 copies of 
lists of payments of coupons, belonging to the Redeem- 
able Debt, whether during the time he was in charge of 
the Intendencia, he has authorized and ordered the pay- 
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ments of the original copies to which they refer, he said 
that he remembered having authorized the payment of 
lists of coupons equal or similar to those exhibited, 
without being able toaflirm that they were the originals 
of those now exhibited to him, and that as_ to ordering 
said payments he believes that the authorization at the 
foot of the proceedings for payments of the Office of the 
Jomptroller of the Debt, is not an ordering act, as 
shown by the fact that the first part of the signature 
reads ‘* El Intendente General de Hacienda’’ and not 
‘* El Ordenador General de Pagos,’’ as is stated in all 
the warrents that he issues as ‘*‘ Ordenador de Pagos.”’ 
Questioned which is the course followed in the exami- 
nation and payment of the coupons in the Board of the 
Debt, and to explain what is his intervention in it, he 
answered, that his intervention in this matter is limited 
to authorize the list prepared by the Comptroller of 
the Debt, for the purpose of completing the personal- 
itv of the comptroller, whose warrants shall not be 
obeyed by the bank in default of such requirements. 
As to the course followed he states that after the inter- 
ested party has presented in the office of the comptrol- 
ler of the Debt, the list or lists with the coupons an- 
nexed to it, they are sent to the respective Bureaus, 
which, as he believes is called Bureau of Coupons or 
Verification, where, after their legitimity under all re- 
spects is verified, summary proceedings are instituted 
in which are stated the verification and its results, and 
whether it is or not legal to pay its amount. These pro- 
ceedings are approved by the Comptroller of the Debt, 
and the rights produced by such approval is written on 
the back of the list; the object of these proceedings be 
ing to secure the clerk of the bureau to which it refers 
and the said comptroller ; after being authorized in the 
proper place, these proceedings are taken to the bank 
for compliance, that is for the payment of the coupons 


embraced in the list. Questioned, after exhibiting to 
him the said copies of the lists if he can explain the 
manuscript words with which are ended the lists on 
folio 21, 41, 61, he said, that his interference as Inten- 
dente, ceases in the very moment in which he signs the 
printed warrant of payment which is found on the 
back of the list, and that this is the only intervention 
of the Intendente in the proceedings for verification and 
payments of coupons ; and that he believes that the 
manuscript words with which end the three before men- 
tioned lists may be tlie heading of the proceedings of 
verification, which are made in the office of Secretary 
of the Board. Questioned, whether he knew that 
in the Safe Deposit in the Office of the Sec- 
retary of the Debt there were stub-books of 
Bonds with the requirements necessary for making the 
payment ordered by the Board, he answered, that he 
does not believe it, because when such stub books have 
all the conditions required to be considered as Public 
Bonds, because they have the signature and further 
legal conditions, they are sent to the General Treasury 
where they are kept in custody, and payments are made 
with them by said bureau, that he is aware that some 
stub-books to the bonds of which has been set the stamp 
of Governor General Callejas were in the office of the 
secretary of the board, because it had not been possible 
to obtain the signature of Mr. Olivares, who at that 
time was the Intendente, and it was not possible that 
they should be signed by another person ; that he be- 
lieves that the Government was consulted about what 
should be done with them, and that the Government 
ordered to cancel them ; and that he has been informed 
that during the absence of the deponent in the Penin- 
sula, in the time of Mr. Arellano, some of them were 
burnt. He has also heard to state that in other stub- 
books, the bonds were cancelled, and he does not know 
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if the coupons were cancelled also, Questioned whether 


he knew, either as Intendente or as Interventor General 
del Estado, the number corresponding to the last bonds 
issued, he said that as Intendente he does not know it, 
and that as Interventor, notwithstanding his multiplied 
exertions he made to obtain from the Board of the 
Debt all the data and precedents required for establish- 
ing the Fiscal Accountability, he has not been able to 
obtain anything exact and concrete, and he knows not 
the numbers of the last bonds issued. Questioned 
whether he has had any notice that the coupons had 
been cut out from the bonds ordered to be cancelled, 
which were under the custody of the Secretary of the 


Debt, he answered no, and he affirms it under his word. 


of honor. Questioned if he is acquainted with Mr. A. 
Andrade, Mr. F. Valdesand Mr. J. Remus, he answered, 
that he knows them not. On this stage of the proceed- 
ings, he stated that he desired to represent to the Court, 
that in his opinion the rules of the Administrative pro- 
ceedings to which he ought to be submitted, before 
being subjected to a judicial proceeding, had not been 
complied with, because the answers that he could have 
given in such proceedings could have prevented the 
actual situation, because he repeats that he believes 
that the Administrative resolution ought to have pre- 
ceded asa previous question. I must here make known 
that all the proceedings took place with the assistance 
of Mr. Ricardo Maya, Attorney pro tempore for His 
Majesty. This deposition, which occupied two hours 
and three quarters, was declared ended, without preju- 
dice of continuing it when necessary and having read it 
to the deponent, who waived his right to read it, he 
ratified it and signed with the Magistrate Instructor 
and the Attorney for His Majesty, to all of which I do 
hereby certify. Palma. Maya. Fedo. Prado. L. 
Kipedio de los Santos. Four signatures. 
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Official Note, page 63. Intendencia General de Haci- 
enda of the Island of Cuba, No. 60. Jllustrious Sir.— 
In view of your communication dated yesterday, asking 
with all haste to transmit the proceedings in which Mr. 
Frederico Prado ordered the Spanish Bank to satisfy 
$100,000 and $90,000, respectively, for the payment of 
interest of the debt, on the 22d of November and 2d of 
December last, a certified copy is annexed of all what 
about this matter has been sent to me, on this date by 
the Chief Investigator of the Administrative proceed- 
ings followed by a Special Commission in the Board of 
the Debt. May God preserve your Excellency for many 
years. ANGEL Urzats. (Signed.) Havana, Jan’y 2d, 
1890. Copy, folio 64. Havana, Jan’y 2d, 1890. The 
Commission having metin the office of the Secretary- 
Jomptroller of the Debt, and the accidental chief of the 
same being present, he was notitied to bring to the same 
bureau the docket of proceedings in which Mr. Federico 
Prado ordered the Spanish Bank to satisfy $100,000 
and $90,000 respectively, for the payment of interest of 
the debt, on November 22d and December 2d last, and 
as he stated that the proceedings to which reference is 
made must be keptin the Armoir of the Bureau of 
Coupons, under charge of Mr. Agustin Maig, who has 
disappeared, the Commission in union with said acci- 
dental Chief, went to the Burean of Coupons, and it was 
opened in his presence and in the presence of the said 
accidental Chief, and a careful search and examination 
was made of all the documents found in said armoir, 
and in the drawers of the desk of said burean, and 
among them were not found any of the dockets of pro- 
ceedings asked by the first part of the Criminal Court, 
referring to the orders by which Mr. Federico Prado 
directed the Spanish Bank to satisfy $100,000 and 
$90,000 respectively, for the payment of interest of. the 
debt, on the 22d of November and 2d of December last. 
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The only thing found was a docket of proceeding 
marked with No 29, referring to a communication of 
the Intendencia relating to the submission to the reso- 
lution by it, of the proceedings, that in each case should 
be instituted for payment of coupons of bonds issued 
previously to the month of September, 1886. Said pro- 
ceedings are composed of the communication of the 
Intendencia already referred to, of August 27th, 1889, 
and the minutes of acknowledgment of reception to the 
Intendencia by the Secretary Comptroller of the Debt, 
on September 21st following: The Chief Investigator 
ordered the Commission to take charge of said pro- 
ceedings, on account of the direct relation it has with the 
process followed by it, for investigating the payment of 
said coupons. The Conimission accompanied by said 
accidental Chief having returned to the said office of the 
Secretary of the Debt, the Chief Instructor ordered to 
practice a search and examination of all the documents 
found in the desk of the Chief of the Office, in the 
pigeon-holes used by the same as a part of his furniture, 
and in all the other shelves existing in said place, and 
the examination was practiced without any success ; 
therefore the Chief Investigator ordered that said acci- 
dental Chiei should call before him all the employés of 
the Bureau, to investigate if they had any knowledge 
about the proceedings referred to and whatever may re- 
fer to this matter, for the purpose to ascertain their 
whereabouts., The aforesaid accidental Chief called and 
made appear before the Commission, Messrs Luis 
Flaquer, Aurelio Tosta, Rafael Gonzalez de la Vega, 
Juan de la Cruz Portela, Vicente Morel, Manuel Garcia 
and Ignacio Gracia, who, after being questioned about 
the matter, stated that they had neither knowledge nor 
notice of any kind about the aforesaid proceedings, be- 
cause all dispositions about the same, were taken directly 
by the Chief of the Office together with the Intendente, 


and there was no system for carrying an index of the 
said orders nor for filing the proceedings on the records. 
This act was considered as concluded and the said acci- 
dental Chief signed with the Chief Investigator and the 
Secretary who certifies it, Guillermo Herrera, Francisco 
Lopez de Haro, Hilario Gonzalez, Don Hilario Gonzalez 
vy Velasquez, 3rd Clerk of Administration and Secretary 
of the Special Commission of the Board of the Debt of 
which Illustrious Francisco Lopez de Haro, Contador 
Central de Hacienda, is Chief Investigator, I do hereby 
certify that the preceding minutes are atruecopy of the 
originals found in the Administrative proceedings which 
has been instituted in the Board of the Debt by the 
Special Commission and for the purpose of transmitting 
it to the most Excellent Criminal Court Audiencia, by 
virtue of the communication of the same, dated on the 
day of yesterday, I issue these presents, verified by the 
Illustrious Chief Investigator in Havana, on the 2nd 
January, 1890. Verified, The Chief Investigator, Fran- 
cisco Lopez de Haro, signed—Hilario Gonzalez—signed. 
A seal in blne ink reading ‘‘Intendencia General de 
Hacienda, January 2nd, 1890.’’ Forwarded. Decree. 
Folio 67. Issue a communication to the Intendencia 
General, for the purpose that it may state whether, when 
payments are ordered the documents carry before the 
subscription, the words ‘* Ordenador General de Pages ”’ 
instead of ‘‘ Intendente General de Hacienda.’” What 
course is taken for the examination and payments of 
Coupons in the Board of the Debt, and what is the 
interference of the Intendente in it, and when does it 
cease. If in the Indexes of business despatched 
by the Intendeney, can be +-found three proceed- 
ings of verification of lists of payments of coupons, 
the first having twenty sheets, under the name of 
A. Andrade, each for the amount of $2,300, another 20 
in the name of F. Valdes for the sum of $650 each, and 
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another 20 in favor of J. Remus for the sum of $2,050 
each, and if in the Reeord or Entry Book appears 
registered the course which the said proceedings took, 
and which was the last or final resolution taken in the 
matter; if in the Safe for Deposits of the Secretary of 
the Board of the Debt are found stub books of bonds 
with the requirements necessary for making the pay- 
ments that the Board may order; if said stub books 
were cancelled, in virtue of what orders it was made, 
who cancelled them 4 and if not only the bonds, but also 
the coupons were cancelled. If the Intendente General 
is precisely bound to know the numbers of the bonds 
of the debt which are issued and placed in circulation, 
and if itis proven that Mr. Federico Prado, as_Inter- 
ventor, has made efforts to obtain from the Board of the 
Debt all the data and precedents required for establish- 
ing the fiscal accountability. Let notice be sent to the 
Governor-General that it has been resolved to arrest and 
proceed criminally against Mr. Federico Prado, Mr. 
Agustin Maig, and Mr. Luis de Oteiza. Let the Gov- 
ernor of the Spanish Bank of Cuba be reminded of the 
communication issued under the date of yesterday, re- 
questing its quick return, because the documents de- 
manded are the ‘‘Corpus Delicti”’ prosecuted, and 
there isa person arrested. Investigate the penal prece- 
dents of Mr. Federico Prado, Mr. Luis Oteiza and Mr. 
Agustin Maig. The Judge of Instructions of the East- 
ern District, Mr. Elpidio Abril, is commissioned to 
practice the searches ordered in the houses of Prado, 
Maig and Oteiza, which are the only persons whose 
names and residences are Known up to this date. Sum- 
mon the witness, Mr. Aquiles Solano. Send a communi- 
cation to the Intendente General de Hacienda. in order 
that he may state who are the employes in the office of | 
the Secretary of the Bureau of the Debt, expressing 
their names and their residences. So was ordered by 


the magistrate, Mr. Aniceto de Palma; Judge Instructor, 
commissioned to take cognizance of the present process, 
as I do hereby certify. A. de Palma. Emilio Valdez y 
Valenzuela. . Twosignatures. ............... .. Official 
communications (fol. 70). 

Most Harcellent Sir.—This Intendencia, considering 
that it may be necessary in the process to know in an 
official manner the departure from this island of Mr. 
Luis de Oteiza y Cortez, Secretary Comptroller of the 
Board of the Debt, I have the honor of sending to you 
copy issued by the Secretary of the Central Office, of 
the communication dated December 31st, which, in an- 
swer to another addressed by me, was sent to me by 
His Excellency the Civil Governor of this Province. 
May God preserve your Excellency for many years. 
Havana, January 2d, 1890. Angel Ursais. There isa 
seal reading: ‘* Intendencia General de Hacienda dela 
Isla de Cuba;"’ January 2d, 1890, transmitted.’ Inten- 
dencia General de Hacienda de la Isla de Cuba. 
Copy, folio 71. Civil Government of the Prov- 
ince of Havana. Public Order and Police.  14,- 
036. 370. Intendencia General de Hacienda. 
December 3ist, 1889. Entered December 31st. File it 
and send to the Secretary and to its proceedings. 5.0. 
Jarcena. Excellent Sir: The Inspector of Police for 
the examination of Ships to whom I sent for informa- 
tion your favored communication of this date, No. 9681 
228, relating to departure for the United States of Mr. 
Luis Oteiza, states to me as follows: Most Excellent 
Sir: In compliance with what your Ex’y prescribe in 
the superior decree found on the margin of the paper 
which I have the honor to return ta you, it is my duty 
to inform you, that Mr. Luis y Cortes, who sailed from 
this port on the 28th of the present month on board the 
American Steamer ‘‘ Olivette’’ was allowed to sail be- 
cause he had complied with all the requisites prescribed 
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by the legislation in force about the matter. He was 
provided with his personal Police papers which showed 
the corresponding leave for the United States given by 
the Alcalde of the Ward of San Felipe on the 27th 
inst., and in view of these precedents, and as there was 
no injunction against bis departure, no impediment was 
placed against his sailing. It appears from the infor- 
mation asked from the Aleade of the Ward that he au- 
thorized the said vaners, without obliging him to ex- 
hibit other documents than the certificate of exemption 
from Military Service. And I have the pleasure of 
transmitting the same to you as the result of the afore- 
said communication. May God preserve your Excel- 
lence for many years. Havana, December 31st, 1889. 
C. Rodriguez Batista. To His Excellency, the Intend- 
ente General de Hacienda. True copy, 8. Barsena. 
Signedo 

Orrnton.—To the Magistrate Investigator in the 
cause about malversation. The Attorney says that the 
following facets, which doubtless have relation with this 
cause, have become known to him through trustworthy 
channels. Ist. Thata Broker bought on Saturday, 28th 
of December last a transfer by cable fora large amount 
in favor of Mrs. Francisea Cortes, a resident of Claudio 
Coello street, No. 16 Madrid, and said lady is the 
mother of Oteiza who is prosecuted. The said transfer 
was made either by the house Gelats and Company, or 
that of Hidalgoand Company. 2d. That on the 10th of 
December, a certain Mr. Andrade, who is perhaps one 
of the prosecuted parties, bought of the house of H. 
Upman and Company, a draft for one thousand pounds 
(£1,000) for account of Oteiza. 38rd. That on the 3rd of 
the same month Mr. Andrade bought in the house of 
Gelats and Company, and in favor of Mrs. Francisca 
Cortes, a transfer by cable for five hundred dollars ($500). 
The Attorney proposes to the Court that it may go-to 
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day to the houses of Gelats, Hidelgo and Upman, to in- 
vestigate sach facts, and if it appears that they are 
exact, to address rogatory letters by cable and through 
the general government to the Senior Judge of Madrid 
to the end that he may inquire if said drafts have been 
collected and by whom. And in case that they have 
been collected by the said Francisca Cortes, to order her 
to deliver immediately the sums received, and should 
she not do so, to arrest her, as the ancestors assume re- 
sponsibility as receiver of stolen goods, when they get 
any benefit for themselves or help the delinquents to 
cet benefits from the effect of the crime. Furthermore, 
ascertain in Madrid from the commercial firm of Ojero 
the sums paid to Mrs. Francisca Cortes proceeding 
from this city. I beg the Court that this point may be 
included in the telegraphic rogatory letters. Havana, 
January 3rd, 1890, P. S. Mayas. | 
CoMMUNICATION, folio 76.—Governor General of the 
Island of Cuba. The Consul General of our nation in 
New York, in a cablegram just received, says to me: 
‘‘Oteiza just arrested, he says he is innocent ;’’ and I 
transmit the same to you for information and other 
ends, recommending you also to order that an authenti- 
cated copy be made in all haste of the pertinent parts 
of this process in the form prescribed by the treaty, to 
the end of presenting without loss of time the corres- 
ponding demand for extradition. God preserve your 
Excellency for many years. Havana, January 3rd,1890. 
Salamanca. ‘To the Honorable Magistrate Mr. Aniceto 
de Palma y Lujan: Deposition, page 78. In the city of 
Havana on the third day of January, 1890, before the 
Honorable Judge of Instruction,‘with the assistance of 
the attorney pro tem. and of myself the undersigned 
secretary appeared, Mr. Aquiles Solano y Granados to 
whom His Honor gave warning about the obligation he 
has of being truthful, and informed him of the penalties 
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with which the Code punishes the crime of a false wit- 
ness ina criminal cause,and after being sworn in due legal 
form,he says, that he is called Aquiles Solano y Grana- 
dos, of 37 years of age, married, Pilot Inspector of ex- 
amination of ships, resident of this city and dwelling at 
No. 2 Jesus Maria street, that he is acquainted only 
with the prosecuted parties, Oteiza and Prado, being 
also acquainted with the attorney, has never been In 
prison or prosecuted, and is a native of the city of 
Havana. Questioned if on account of being inspector 
he has noticed that any of the parties proseented in this 
process has sailed, and in what ship, going whence, and 
on which day he sailed, he answered, that he knows 
that on the 28th of last month Mr. Luis Oteiza y Cortes 
sailed in the steamship Olivette, bound for Tampa and 
with a ticket for New York, marked with number 2008, 
provided with the corresponding police paper, and he 
authorized his departure, because it has not been for- 
bidden and the deponent had no news of his being 
indicted. 

(Juestioned if he had notice of the decree ordering the 
submission to a criminal proceeding of the prosecuted 
persons who have been mentioned, he said, that on 
Monday, the 30th of December, he has been informed 
by the Civil Government of the Province that Mr. Luis 
Oteiza had absconded, and that he assured to said 
authority that he should be undoubtedly captured in 
the United States, by giving to the Government all 
notices for attaining said object, among which the num- 
ber of the ticket that the consignee house delivered to 
him (Oteiza) for sailing ; and that he can also state that 
according to his information Oteiza has been detained in 
New York on this very morning. Questioned if he has 
official information of the departure of Mr. Luis Oteiza, 
he answered, that he has such official information—that 
all ships carrying passengers send to the office of depo- 
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nent a declaration or statement of the tickets sold and 
to what names, and the police documents whereby said 
tickets have been issued ; that said statement is used 
for examining the books of interdictions, in order to see 
if among such passengers is found any one that may be 
interdicted, and at the same time to see if the permis- 
sions for sailing have been presented and all the require- 
ments prescribed by law have been complied with. 
Afterwards he goes on board with said list, which is 
employed in comparing it with the notes taken by the 
guards watching the persons going on board; and that 
in regard to Oteiza, his departure was authorized in full 
form by the Alcalde of the Ward of San Felipe. The 
intimations of Article 446 of the Law of Criminal Pro- 
cedure Were made to the witness and after this deposi- 
tion was read by me to him at his own request, he 
signed after his Honor and the attorney, as I do hereby 
certify. Palm. Maya. Aq. Solano. Emilio’ Valdes 
y Valenzuela. 

DEPOSITION, page 30.—In the city of Havana, of the 
3rd day of January, 1890, the Court, assisted by me, 
appeared in the house, Nu. 108 Aguiar street, dwelling 
of Messieurs N. Gelats & Company, and Mr. Narciso 
Gelats y Durall being present, his Honor warned him of 
the obligation he has of being truthful, and informed 
him of the penalties with which the Penal Code pun- 
ishes the crime of false witness in Criminal Procedure, 
and after being sworn in due legal form, he said, that 
his name is Narciso Gelats y Durall, 44 years old, a 
native of Catalonia, married, merchant, dwelling at 108 
Aguiar street; that he knows by sight as public em- 
ployees and private persons the pasties which he has 
been told are prosecuted and whose names have been 
said to him and only Messrs. Prado and Oteiza in their 
official character, and because deponent is himself an 
employee as a member of the Board of the Debt ; 
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that he knows Andrade and does not remem- 
ber if he knows the other parties, and that 
he has never been in prison or prosecuted. Ques- 
tioned whether, on the 28th of December last, he made 
through his firm any transfer by cable in favor of Mrs. 
Francisca Cortes, resident in Madrid, No. 16 Claudio 
Coello street; who was the buyer of the draft (sic) and 
which was the amount of the same, he said that on such 
day he made no transfer by cable in favor of said Mrs. 
Cortes. Questioned if on the 3d of the said month of 
December, Andrade bonght a transfer by cable for five 
hundred dollars (8500) in favor of said Mrs. Francisca 
Cortes, he answered, tliat it was so, and against Mr. 
Policarpo Pastor Ojero, merchant of Madrid, No. 10 
Montejos Street, second story. (Juestioned whatamount 
he transferred by eable on Madrid on the 28th of De- 
cember he answered, that he made one transfer for 


seventy-seven thousand dollars ($77,000) gold, through 4 
the broker Mr. Jacobo Sanchez Villalba, and that he ‘sy 


made no other transfer to that market on such day. 
Questioned if he knows whether such transfer has been 
paid in Madrid, he answered, that the transfer of De- 
cember the 3d for five hundred dollars (500) was col- 
lected by Mrs. Francisca Cortez, as shown by the receipt 
which he exhibits. The intimations of Article 446 of 
the Code of Civil Procedure were made to the witness, 
and at his request these depositions were read to him 
by me the secretary, and he signed after his Honor and 
the attorney, as I do hereby certify. Palma. Maya. 
Narciso Gelats. The Secretary, Emilio Valdes Valen- 4 
znela. Four signatures. 
tecEIPT, folio 81st, back.—-I do hereby certify that 
the receipt exhibited reads: ‘| have received from 
Mr. Policarpo Pastor Ojero, the sum of $500, for order 
and account of Messrs. N. Gelats and Company, of 
Havana, and for his security [ sign this present in 
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triplicate for a single effect, Madrid, December 5th, 
1889. Francisca Cortes, signed. Amount $500.’ And 
in compliance with what has been ordered I extend this 
certificate on the 3d day of January, 1890. Emilio Val- 
des y Valenzuela. 

DeEposIticoN, folio 82d back.—In the city of Havana 
on the 3d day of January, 1890, the Court attended by 
me, appeared at the house No. 3 Amargurastreet, office 
of the company, ‘‘H. Upman and Company” to whom 
his Honor warned of the obligation in which he was to 
be truthful and informed of the penalties with which the 
Penal Code punishes the crime of false witness in 
criminal procedure, and after being sworn in due legal 
form he says: That his name is Juan Ranken, a native 
of Germany, resident of No. 41 Dragones street, mar 
ried, merchant, thirty-eight years old ; that he does not 
know the prosecuted parties, whose names have just 
been told to him, and that he has never been 
in prison or prosecuted. Questioned if on _ the 
10th day of last December Mr. A. Andrade took 
from his firm a draft of one thousand pounds 
(£1,000) foraccount of Mr. Luis Oteiza be answered; that 
on the 9th of said month, and not on the 10th, as stated 
in the question, a certain Andrade, whom he does not 
know, took from his house five drafts of two hundred 
pounds (£200) each, at sixty days on London, to the or- 
der of Francisca Cortes, and payable by the London 
Joint Stock Bank, London. ‘The intimations of Article 
446 of the Code of Criminal Procedure were made to the 
witness, and after this deposition was read to him at 
his request, deponent signed after his Honor and the 
attorney as [ hereby certify. Palma. Maya. Juan 
Runken. The Secretary. Emilio-Valdes Valenznela. 

INTERLOCUTORY Decrer, folio 88—Havana, January 
34, 1890.—Let the Court appear once more in the office 
of the firm of Mr. Gelats, for the purpose that he may 
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amplify the deposition he has made, and also for re- 
ceiving the deposition of the broker, Mr. Jacobo San- 
chez Villalba. Signed, Emilio Valdez Valenzuela. 
Deposition Forto, 88d back.—In the city of Havana, 
on the 8d day of January, 1890, the Court, assisted by 
me, appeared in the commercial office of Mr. Gelats, and 
said gentleman being present, his general qualifications 
being already known, after being duly sworn his depos- 
ition was amplified in the following points: Questioned 
tioned to state who bought the draft of seventy-seven 
thousand dollars ($77,000) to which he has referred in 
his deposition of this date, in favor of whom it was 
made, on what market and against what firm the trans- 
action was made, he said: That he presents and ex- 
hibits a card reading thus: ‘* Transfer by cable $77,000 
Bernardo Villamil, Mr. Antonio Munoz Romero, at 2? 
per cent. premium, J. 8. Villalba,’ and between lines, 
‘Stock exchange Agent,’’ and | returned to him such 
document after signingit. Questioned in what coin was 
made the payment of said transfer, he answered that 
in gold bills of the Spanish Bank and a small part in 
gold, he not being able to specify it because he did not 
receive it personally, but that just now his cashier has 
informed him that Broker Vallalba delivered to him the 
following money: 34 bills of $1,000, 445 of $100, 20 bills 
of $50, which together amount to $79,500, to pay with 
them the $77,000 of the transfer, $2,117.50 for exchange 
and $11.57 charges of the telegraph, making a total 
$70,129.07, and the cashier returned the difference be- 
tween the sum delivered by Broker Vallalba and the 
amount of said account, and the cashier is called Don 
Melipe Mons and resides in this house. This deposition 
was read by me to deponent, he having waived his right 
and signed with his Honor and the attorney, as I do 
certify. Palma. .Maya. NarcisoGelats. Emilio Val- 
enzuela. 
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DEPOSITION Foto, 84 back.—In the city of Havana, 
on the 3d day of January, 1890, the Conrt was 
opened in the house of Mr. Gelats, on account of the 
accidental arrival of Broker Villalba; he was called, and 
being present, His Honor warned him of the obligation 
he has of stating the truth, and informed him of the 
penalties with which the Codes punish false witnesses 
in criminal prosecutions, and after being sworn in the 
legal form he says: that he is called Jacobo Sanchez 
Villalba, a native of Cadiz, dwelling in 34 Bernaze street, 
married and in business, that he has never been in prison 
or prosecuted, and having been informed of the names 
of the prosecuted parties to the end that he states if he 
knows them, he stated that he knows Mr. Prado by 
sight, and is personally acquainted with Messrs. Oteiza 
and Andrade, and does not know the other parties that 
have been named to him. Questioned if, as General 
Broker, he has taken on the 28th of December last a 
transfer by cable on Madrid, from what firm, against 
what firm, in favor of whom, and who the person was 
who asked him for said transfer, he says, that on the 


27th of last December in the afternoon, Mr. Luis Oteiza 


came to the lower story of the house of Mr. Hidalgo, 
where deponent has his office, and in presence of differ- 
ent persons, whose names he does not remember at this 
inoment, but he will investigate it and inform the Court, 
and charged him to get a draft of fifteen thousand 
pounds (£15,000) in five bills of three thousand pounds 
(£3,000) to the order of Mr. Bernardo Villamil, Stock 
Exchange Agent, value received from Mr. Antonio Mu- 
noz Romero; he told him also that said sum proceeded 
from a testamentary, and that he wanted said drafts 
for Saturday at nine o'clock ; and that on said day, the 
28th, he came at 9 A. M. with the money and told him 
that instead of sterling he wanted a transfer by cable 
on Madrid; that deponent tock such transfer from the 
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house of Messrs. Gelats and Company, to the aforesaid 
order and value and against Messrs. Pastor Ojero of 
Madrid, and that he received from said Mr. Oteiza 34 
bills of 81,000 each, 445 bills of $100, and 20 bills of 
$50; that the delivery by Oteiza to deponent of the 
package containing the bills was made in presence of 
Don Jose Infanto, who has his office in the house of 
Hidalgo and of other persons which he shall investigate 
as he has offered before; he was informed of the intima- 
tions contained in Article 446 of the Code of Criminal 
Procedure ; this deposition was read to him, he having 
waived the right to read it and having found it in con- 
formity, he signed after His Honor and the Attorney, 
as I do hereby certify. Palma. Maya. J. 8. Villalba. 
Emilio Valdes Valenzuela. 

Depostrion, folio 87.—In the City of Havana on the 
3rd day of January, 1890. The Court being in the house 
of Gelats, the cashier of the same appeared and 
having been informed of the obligation he has 
of being truthful and the penalties with which 
the Penal Code punishes the crime of false witness 
in criminal proceedings, having offered to say the 
truth under the oath he took in due legal form, he 
says: That he is called Felipe Mons Zorrondegui, a 
native of Biscay, dwelling in this house, unmarried, 
employé in commerce, has never been in prison nor 
prosecuted ; and having been told the names of the 
parties prosecuted in this canse, he says that he knows 
none of them. Questioned if as Cashier of this Com- 
pany he collected the amount of the cable transfer 
bought by the Broker Sanchez Villalba on the 28th of 
December last, he said; that said Broker delivered to 
him, on the said day, a certain large amount of money 
in payment of a telegraphic transfer, in favor of Mr. 
Bernardo Villamii. Stock Agent of Madrid, and that 
the said sum was composed of 34 gold bills of the 
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Spanish bank of the denomination of $1,000 each, of 
445 bills of $100 each, and of 20 bills of $50. The pro- 
scription of Article 446 of the Code of Criminal Proce- 
dure were made known to him, and after I the Secretary 
read to himt his deposition, he having waived the right 
to read it himself and being in conformity, he signed 
after His Honor and the At:orney, as [do hereby cer- 
tify. Palma. Maya. Filipe Mons. Emilio Valdes 
Valenzuela. 

DEPOSITION, folio 87th back :—In the City of Havana 
on the 3d of January, 1890, the Court was held in the 
office of the Secretary of the Board of the Debt and 
Comtproller, and Mr. Jose Marcos Llera, Secretary Com- 
troller of the Board of the Debt, by reglementary sub- 
stitution, being present, he was directed to exhibit the 
Book of Minutes of Receipts and Deliveries, and he 
exhibited the Book from which it appears that under 
date of October 8, 1889, Mr. Francisco Lopez de Haro, 
delivered this Bureau to Mr. Luis Oteiza under an in- 
ventory in which is found, in the Schedule of Books of 
Final Bonds or Titles of the Debt, which are kept in a 
box, placed in the office-room of the Comptroller, a 
book, Series *‘ F,’’ for the amount of $1,000 each Bond, 
comprising the numbers from 16,001 up to 16,500 of the 
Redeemable Debt ; and in the columns of observations 
there is a note, stating that the said Bonds and Cou- 
pons are perforated with the Stamps of the Most Excel- 
lent Messrs. Callejas and Olivares. The Secretary 
having directed to open the box and show the contents 
of the same, he did so, and from the search practised it 
was found that the Stub Book Series ‘‘ F”’ of the stated 
number, was not in the box; having been asked to give 
information whether minutes are drawn when any 
burning of Bonds is made, the said Secretary stated, 
that the burnings are made with the intervention of all 
the Chiefs, and that the Notary of Finances draws 
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the minutes, and that he can assure that since the date 
on which Mr. Haro handed over the Secretaryship of the 
Board of the Debt to Mr. Oteiza, no burning of Bonds 
of the said Board of the Debt has taken place. This 
deposition having been read by me the Secretary and 
having been found in conformity, the Secretary Comp- 
troler signed it after His Honor and the Attorney, as 
[do hereby certify. Palma. Maya. Jose de M. Llera. 
Emilio Valdes Valenzuela. 

PRrockEDINGS, folio 89.—On the same date of the fore- 
going minutes and immediately after, deponent who was 
the Secretary of the Board stated, that although the box 
where the coupons are kept has two keys, yet the Secre- 
tary is the one who has them in his possession, on ac- 
count of having been merged in only one person the 
charges of Secretary and Comptroller of said Board of 
the Debt. Having been read and agreed it was signed 
as | do hereby certify. Palma. Maya. Jose de M. 
Liera. Emilio Valdes Valenzuela. Signed. 

Deposition, folio 89 back.—In the city of Havana on 
the 8d day of January, 1890, the Court being held in the 
Office of the Board of the Debt, the doorkeeper, Mr. 
Domingo Caballero Alonzo, was summoned before it, 
and after having been informed that he ought to be 
truthful and of the penalties with which the Code pun- 
ishes the crime of false witness in criminal prosecutions 
he was sworn in due legal form, and said: That his 
name is Domingo Caballero Alonzo, a native of Sevilla, 
dwelling at No. 15 Mercaderes street, married, Orderly 
of the Intendencia, and sixty-six years old; having 
been informed of the names of the parties prosecuted in 
this process and asked to state if he knows them he SAYS, 
that as employe he knows Messrs. Federico Prado and 
Luis Oteiza, and none of the other parties, and that he 
has never been imprisoned or prosecuted. Questioned 
how many doorkeepers there are in the office of the 
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Secretary of the Board of the Debt, at what time he 
comes to the office, and at what time he leaves it; he 
answers, that deponent is the only doorkeeper of this 
Office, that he comes to it at 6 o'clock A. M., leaves it 
fora moment at 9 A. M. for his breakfast, and remains up 
to 5:30 or 6 Pp. M., when he goes home, after leaving the 
office closed. Questioned, if during the months of No- 
vember and December last, he saw in the building of the 
office Mr. Oteiza carry away any book or bundle of 
paper that would call his attention, he answers, that he 
(Oteiza) used to carry away the newspapers which he re- 
ceived, when they formed a small package, but when 
they were large he directed deponent to take them to 
his house, and that certain day, about the middle of De- 
cember last, the said Mr. Oteiza told him to carry to his 
house a bundle of papers with a proceeding as volumi- 
nous as the present proceedings, rolled and wrapped up 
in newspapers, to study them, as he said, and that de- 
ponent has not brought them back to the office, neither 
has he seen said Mr. Oteiza bring them back. The in- 
timations of the Article 446 of the Code of Civil Pro- 
cedure were made to him, and after this deposition was 
read to him by me he having waived his right, finding it 
correct he signed after his Honor and the attorney, as I 
do certify. Palma. Maya. Domingo Caballero. 
Emilio Valdes Valenzuela. Signed. 

OFrFICIAL COMMUNICATION, folio 99.—General Govern- 
ment of the Island of Cuba. Office of the Secretary. 
The Consul of the Nation in Key West in a telegram of 
this date, relating to the fugitive from justice Mr. Luis 
Oteiza, says to His Excellency the Governor General as 
follows: ‘* For what may be of interest, person bonght 
in house of Lawton draft for $1,0000n New York’’; and 
this I transcribe to you by order of His Excellency, for 
due evidence in the criminal proceedings which you are 
instructing. May God preserve your Honor many years. 
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Havana, January 3d, 1890. Pedro A. Torres. To the 
Honorable Magistrate, Mr. Aniceto de Palma y Lujan. 
DecreR, folio 100.—Havana, January 3d, 1890. Issue 
the rogatory letters requested by the attorney through 
the Governor General, limiting the requisition of de- 
livery, as to Mrs. Francisca Cortes, to the drafts which 
are shown to have been drawn in her favor, and makeit 
extensive to the holders of said drafts the order spec}- 
fied in the rogatory letters to be addressed to Madrid, 
and annex to these proceedings a certified copy of the 
same. Signed, EMmttio VALDES VALENZUELA. 
CervriricaTe, folio 100 back.—lI do hereby certify that 
that the rogatory letters sent to Madrid in compliance 
with the foregoing decree read as follows: Aniceto Pal. 
ma, Magistrate Instructor, criminal cause malversation 
toSenior Judge Instructor, Madrid. Intimate Mrs. 
Francisca Cortes, 16 Claudio Coello, delivery $500 she 
received per cable Havana, December 3d, from Banker 
Ojero and amount draft one thousand pounds (£1,000) 
on London, which she received end December, drawn 
Havana by Upman and Company, all sent by A. An- 
drade in proceedings, crime malversation. Arrest as 
receiver Mrs. Francisca Cortez if she delivers not the 
said sum or present not lawful excuses. Intimate Mr. 
Bernardo Villamil, Stock Exchange Agent, to deliver 
$77,000 that he received on December 28th, from Banker 
Ojero, Ly cable transfer from Gelats and Company. If 
he has not now the sum, intimate whoever has it and 
should he not deliver it, even knowing that it comes 
from crime of malversation, arrest him should he not 
present lawful excuse. Should money holders deny re- 
ception of it, present yourself house banker Ojero to 
verify it and investigate where it is deposited and take 
possession of it. Inquirein the Board of Stock Brokers, 
who negotiated drafts on London until you find its re- 
turns. Havana, Jannary 3d, 1890, Aniceto de Palma. 
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And in compliance witli what had been ordered | draw 
this presents in Havana, January 3d, 1890. Emilio 
Valdes Valenzuela. 

DECREE, folio 107.—HAvVANA, January 4th, 1890. 
W hereas it appears that from the office of the Secretary 


of the Board of the Debt and from the safe which is in 


the said office, the custody of which was entrusted to 
Mr. Luis Oteiza y Cortes, as secretary, has been taken 
away a stub book of redeemable bonds, series ‘‘ F,’’ the 
coupons of which for the amount of $101,000 were col- 
lected in the Spanish Bank, and that there are in the 
proceedings indications of culpability against the afore- 
said Oteiza whereby he was declared prosecuted and 
his arrest was decreed. Whereas it appears that said 
Oteiza has absented himself from Havana, abandoning 
his charge on the 28th of December last and taking pas- 
sage on the steamer ‘‘ Olivette,’’ boand, for the United 
States, where he has been arrested. Whereas it ap- 
pears that the attorney for His Majesty instituted a 
criminal complaint on the 1st instant against Mr. Luis 
Oteiza and others for the crimes of malversation and 
abandonment of his charge. Considering that the 
crime of malversation, when the money misapplied is 
over 125,000 pesetas, as happens in this case, is pun- 
ished with the penalties of temporal chain and disquaii- 
fication, in agreement to Section 4th of Article 401 of 
the Penal Code. Considering that there are grounds 
to believe Mr. Luis Oteiza y Cortes criminally responsi- 
ble for such crime. Considering that in agreement with 
Article 503 of the Code of Criminal Procedure the pre- 
ventive imprisonment of the prosecuted parties is perti- 
nent when there are sufficient grounds to believe them 
criminally responsible and the appropriated penalty is 
superior to that of correctional imprisonment. The 
provisional imprisonment of Mr. Luis de Oteiza y Cortes 
is hereby decreed, and it will be made known to him as 
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soon as he may be found in this city at the disposal of 
the Court, when he shall also be informed of the rights 
assisting him for demanding either by word or in writ- 
ing the revocation or restoration of this decree, and let 
the secretary take care of reporting, with the separate 
incidental proceedings to ke instituted to this end, 
within the 72 hours following the notification to the 
prosecuted party. So was decreed, ordered and signed 
by the Judge Instructor, as Ido hereby certify. Ani- 
ceto de Palma, Emilio Valdes Valenzuela. 

OPINION OF ThE ATTORNEY, folio 109.—To the Hon- 
orable Magistrate Instructor of the cause about malver- 
sition. The attorney says: That as it is known to the 
Court by acommunication from his Excellency the Gov- 
ernor-General, Mr. Luis de Oteiza y Cortes has been de- 
tained in New York by the exertions of the Consul 
General of our nation in said city. It appears also from 
the ‘process that the imprisonment of Oteiza has been 
decreed as author, criminally responsible, of the crime 
of Malversation of Public Funds, inasum exceeding 
125,000 pesetas, which is punished with the temporary 
chain and disqualification. Therefore it is now rele- 
vant, and the attorney requests the Court, to institute 
the claim for extradition as according to the additional 
agreement celebrated between our Government and 
that of the United States on August 7th, 1882, referring 
to the treaty for extradition between the same Govern- 
ments on January 5th, 1877, the Government of the 
United States is bound to deliver to the justice of Spain 
the parties accused or convicted, among other crimes, of 
taking away or criminal malversation of public 
funds, committed within the jurisdiction of Spain by 
public employes or trustees, as determined by Section 
13 of Article 2d, and that the claim be addressed through 
the General Government, annexing authenticated copy 
of Decree of imprisonment and of the commission of the 
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accused party Oteiza, Havana, January 4th, 1890, P. S. 
Maya. 

Decree folio 109 back. Havana, January 4th, 1890. 
Whereas, it appears that Mr. Luis Oteiza y Cortes has 
been declared prosecuted and his provisional imprison. 
ment has been decreed, for malversation of Public funds 
for an amount exceeding 125,000 pesetas. Whereas, it 
appears that said Oteiza as Secretrary Comptroller of 
the Debt, is a public employe. Whereas, it appears 
that the attorney requested in his foregoing plea, the 
institution of proceedings for extraditing said Oteiza, 
who as proven in this process, is at present detained in 
the city’of'New York ; considering that as all the require- 
ments specified by the treaty celebrated between our 
nation and the United States, quoted by the Honorable 
Attorney in his foregving opinion have been complied 
with, it is proper to accede to the petition presented by 
the same. Considering that the crime for which Oteiza 
is prosecuted being punished with the penalty of tem- 
porary chain, according to Section 4th of Article 401 of 
Penal Code in force, is therefore fully comprised, by 
reason of its penalty in the above mentioned prescrip- 
tion of the treaties. Let a supplication be addressed to 
His Excellency the Governor General in order that he 
deign to demand from the Government of the United 
States, the extradition of the prosecuted party, Mr. 
Luis Oteiza y Cortes, which is at present detained in 
the City of New York, and annex to this end an authen- 
ticated copy of the decree of prosecution and imprison- 
ment and also of the foregoing opinion of the attorney 
and of the present decree. So was ordered by the Hon 
orable Magistrate Mr. Aniceto de Palma as Judge In- 
structor of the present process and he signed, Aniceto, 
de Palma, Emilio Valdes Valenzuela. 

OPINION OF THE ATTORNEY, folio 111. To His Honor 
the Magistrate Instructor of the process about malver- 
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sation. The attorney says: That as an amplification 
of the Rogatory Letters addressed by cable last night 
to the senior Judge of Instruction of Madrid, he be- 
lieves necessary and proposes to the Court that said 
Judge may be requested to practice a search in the 
houses of Mrs. Francisca Cortes and Mr. Bernardo Vil- 
lamil, or of the persons who may be found in possession 
of the sums collected for the drafts mentioned in 
the former cablegram, should they not deliver im- 
mediately said sums, and that the sums that the said 
persons may have in banks or commercial houses be oc- 
cupied and seized, addressing the Rogatory Letters 
also by eable and through His Excellency the Gov- 
ernor General, Havana, January 4th, 1890, P. S. Maya. 

Drcrer, folio 111 back.—Havana, January 4th, 1890. 
As suggested by the attorney: Let an authenticated 
copy of the Rogatory letters be transcribed hereon. 
Signed. Emilio Valdes Valenzuela. 

CERTIFICATE, copy, folio 111 back.—l do hereby 
certify that the cablegram transmitted in obedience to 
the foregoing decree reads as follows: ‘‘Aniceto Palmer, 
Magistrate Instructor. Process malversation to Senior 
Judge Instruetor, Madrid. Amplifying Rogatory 
letters yesterday, make search houses Mrs. Francisca 
Cortes and Bernardo Villamil or of persons found in 
possession of money obtained from drafts to see if can 
find funds and proceeding and correspondent malversa- 
tion and occupy them. Occupy also funds may have 
in banks or commercial houses persons arrested in 
agreement with any former cablegram. Havana, Jan- 
uary 4th, 1890. Aniceto Palma. And in compliance 
with the foregoing disposition I draw this present. 
Havana, January 4th, 1890. Emilio Valdes. Valen- 
zuela. 

Deposition, folio 115.—In the city of Havana, on the 
ith day of January, 1890, before the conrt assisted bv 
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the undersigned Secretary, appeared Mr. José Infente, 


who was informed of the obligation he has of being 
truthful, and of the penalties with which the Penal 
Code, punishes the crime of false witness in criminal 
process, and after being sworn in due legal form, he 
savs: That his name is José Infante y Perez, native of 


Cadiz, dwellin 


gc at 


120 O' Reilly 


street, 


unmarried, 


broker, and has never been imprisoned or prosecuted, 
und that as to the persons prosecuted in this process 
whose names have been told to him, he is acquainted 
only with Oteiza and Andrade, and not with the others. 
Questioned about the allusion to him that appeared in 
the deposition or Mr. Jacobo Sanchez Villalba, folio 84 
back, he answered, that it is exact; that he was on the 
27th of December last, in the afternoon in the base- 
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Hidalgo, 


Mr. Luis 
to buy a 


draft on London for the sum of fifteen thonsand pounds 
(£15,000) sterling in five bills of exchange of three thou- 
3,000) each, to the order of Mr. Bernardo 
Villamil, Stock Exchange Broker, value received from 


sand pounds (£ 


Mr. Antonio Munoz Romero, and that the said sum he 


said proceeded from a testamentary, and that he wanted 
the said drafts on Saturday, at 9 a. m., all of which de- 
ponent heard, because there was a very short distance 
between the desk in which deponent works and that of 
that this later spoke after- 
wards with deponent congratulating himself about the 
nice operation which had been confided to him, and 
which he explained on the same terms which deponent 
had already heard, and he asked him also if he knew 
Mr. Munoz Romero, to which he answered negatively 
that on the following day, that is, on the 28th of De- 


his companion Villalba ; 


cember, at about 9 a. M., Mr. Oteiza appeared in the 
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office stating that he desired a cable transfer on Madrid, 
instead of the drafts, and that he also witnessed the 
delivery made by Oteiza to Villalba, of a package of 
gold bills for the payment of the transfer; that they 
were counted in his presence, though he does not re- 
member the number of them because he did not pay 
attention to it, and that his companion Villalba told 
him afterwards that he had bought the cable transfer 
in Gelats house, that deponent was likewise present, 
when Villalba delivered to Oteiza, a small sum in gold 
and gold bills as change, handing him also the docu- 
ments justifying the payment of the transfer; that on 


‘this last transaction we also present the broker Mr. 


Pedro Boeall, and that at the first conference was pres- 
ent Mr. José Joaquin Jimenez, who resides at number 
68 Amargura street. The intimations contained in 
Article 446 of the Code of Penal Procedure, were made 
to him and after the present deposition was read to him, 
he having waived the right of reading, it being in con- 
formity, he signed after his Honor and the attorney, as 
ldo hereby certify. Palmer. Maya. José Infante Perez. 
Emilio Valdes Valenzuela. 

DePostrion, folio 117 back.—In the City of Havana, 
on the 4th day of January, 1890, before the Court as- 
sisted by me as secretary, appeared Mr. Pedro Bocali, 
who was informed of the obligation he has of being 
truthful, and of the penalties with which the Penal 
Code punishes the crime of false witness in a criminal 
prosecution, and after being sworn in due legal form he 
says: That he is called Pedro Bocali Echeverty a 
native of Matanzas, residing at No. 16 Mercaderes street. 
unmarried, Commercial Notary, has never been impris- 
oned or prosecuted ; and after having been informed of 
the names of the prosecuted parties and their cireum- 
stances he says, that he Knows. by sight Mr. Luis 
Oteiza, and a certain Andrade, as a broker and does 
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not Know any of the other parties. Questioned about 
the allusion made to his person in the foregoing depos- 
ition of Mr. José Infante folio 115 he answered, 
that he has only been present to the return made 
by Villalba to Otezia when deponent had just arrived 
to his office in the morning of the December 28th, at 
bout 9 or 10, of a small sum of gold and bills, wrapped 
ina small paper, and of the delivery to him (Oteiza) at 
the same time of another paper, which afterwards Vil- 
lalba told him was a transfer that by request of that 
gentleman he had got from the house of Gelats, for a 
large amount of money, which amount he does not re- 
member, but that he remembered the pleasure of Vil- 
lalba forthe unexpected transaction which he had made 
at the end of the month, and that although at the same 
time there were other persons present in the office, he 
cannot state their names now, because he does not re- 
member them. The intimations contained in Article 
146 of the Code of Penal Procedure were made to him 
and after the present deposition was read to him, he 
having waived the right of reading it, being in conform- 
ity he signed after His Honor and the Attorney, as I do 
hereby certify. Palma. Maya. Pedro Bocali. Emilio 
Valdes Valenzuela. 

Drcrek, folio 121 back.—Havana, January 4th, 1890, 
annex to the present proceedings the letterand envelope 
exhibited by Mr. Guillermo Herrera, and Mr. Sanchez 
Villalba having appeared before the Court, stating the 
desire to amplify his depositions, let it be received. 
Signed. Emilio Valdes Valenzuela. 

Deposition, folio 121 back.—In the City of Havana, 
on the 4th of January, appeared before this Court for 
the purpose of amplifying his deposition, Mr. Jacobo 
Sanchez Villalba, 46 years old, and whose other qualifi- 
cations are stated in his deposition in folio 84 back, and 
after being sworn in the legal form he says, that he de- 
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sires to rectify il point of his former deposition, which 
is the following: When Oteiza on the 27th directed 
him to buy drafts for the sum of fifteen thousand 
pounds (£15,000) in the note that the same gave him for 
drawing the Billof Exchange, and which must be found 
in the house of Gelats, it was stated that the operation 
was to be made to the order of Mrs. Francisca Cortes, 
value received from Mr. Antonio Munoz Romero, and 
that in those terms were drawn the bills which he re- 
fused on the following day, preferring a cable transfer, 
Which was made on Madrid in favor of Mr. Bernardo 
Villamil, appearing always as value received from Mr. 
Antonio Munoz Romero. Itt was read to him and he 
being satistied he signed after His Honor and the Attor- 
ney as I do hereby certify. Palma. Maya. J. F. Vill- 
alba. Emilio Valdes Valenzuela. 

ENVELOPE, folio 123 —-Mr. Guillermo Herrera. Con- 
taduria of the debt; written with pencil on the back, 
‘the 80th at 1 o'clock.’ 

Letter, folio 124.—My esteemed friend Herrera : On 
account of difference of criterium with the new Intend- 
ente and of the personal antagonism of some superior 
Chiefs against others, [have resigned my charge, but I 
desire that it may not be Known until my departure in 
order that friends may ask no explanations, nor ene 
mies misrepresent them. Greet lovingly all the family 
and you Know that [I desire all happiness to you— 
Oteizi—Please say good-bye with these explanations to 
all our companions in the office, as [am much obliged 
to them for their sympathies—The cash balance is the 
same as when [took possession and it is not necessary 
to go to the formalitites of another delivery. So I have 
stated to the Intendente in my petition, The key of the 
eentral drawer of the desk is in the drawer, and all the 
other Keys inside the other drawers. 

Drerer, fol. 125, Havana, January 4, 1890. Ask 
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from the Notary, Mr. Carlos Laurent, authenticated 
copy oi the minutes drawn, when he assisted the Chief 
Instrnctor, Mr. Lopez de Haro, on the 8lst of December 
last —Ask likewise from the Notary of Finance certified 
copies of the minutes he has drawn since Mr. Luis Ote- 
iza took charge of the office of secretary comptroller of 
the Board of the debt, or a certificate that has been 
drawn. Ask from the general direction of communica- 
tions a copy of the cablegrams transmitted in the month 
of November and December last by Mr. Luis Oteiza to 
Mrs. Francisca Cortes or Mr. Bernardo Villamil, Mad- 
rid, and also of those sent by these parties to Oteiza in 
this capital. Let the allusions made to Mr. Narciso 
Gelatsand the chief door-keeper of the intendencia 
ealled Francisco be verified—Emilio Valdes Valenzuela. 

[INSTRUCTIVE Depostrrion fol. 125, back. In the City 
of Havana, on the 4th day of January, 1890. The Court 
with assistance of myself as secretary, having been held 
in fortress of La Punta, the prisoner was ordered to ap- 
pear before it, and he said: That be is Antonino An- 
drade y Lopez : The Court warned him of the obliga- 
tion which he has of answering in a precise and clear 
manner and in agreement with the truth to the questions 
about to be made to him, and having offered to do so he 
deposed in the following form : Questioned about his 
personal circumstances he answers: That he is called 
Antonino Andrade y Lopez, has no nick name, is thir- 
ty-three years old, native of Lugo, dwelling at No. 85 
Trocadero street, married, Stock Exchange agent, has 
no children, has never been prosecuted, Knows to read 
and write, is not condecorated and is a volunteer. Ques- 
tion if he surmizes why this deposition is received from 
him he answers. ‘That he surmises thatit is on account 
of a robbery at the Board of the Debt, in which Mr. 
Luis Oteiza is complicated, and that he knew that he 
was sought for, and therefore he, deponent, presented 
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himself spontaneously to the Governor of the Province, 
at noon on this date, and that said authority sent him 
to this fortress, where he has been informed that he was 
to remain and incommunicated at the disposal and by 
erder of the Court which is trying the said cause. 
Questioned if he knows Mr. Luis GOteiza, since when, 
and what kind of relations they have together, he an- 
swers, that he knows him since about eleht years deo, 
and that they have come to have great friendship and 
acquaintance during that time, and had also had dur. 
ing said time some business in which Oteiza oecupied 
him on account of deponent being a broker. (Juestioned 
on What date he commenced to make business transac- 
tions with Oteiza, and if he remembers some of those 
transactions, stating what they were, and which was 
their pecuniary importance, he answers, that the first 
business of some importance in which he employed him- 
self for account and order of Mr. Oteiza, as he believes 
that minor ones have no interest, was about the middle 
of the vear 1886, when he delivered to deponent 
SLOS,O00 In redeemable bonds for selling in the market ; 
the same were delivered in the house of the banker 
Camara, who lives in Amargura street, corner to Ha- 
vana, at the disposal of deponent, and after the sale 
was effected, with its proceeds were bought 460 annu- 
ities which were kept by Mr. Camara, and he supposes 
were delivered to Oteiza, or, speaking more exactly, he 
is sure were delivered to him, becanse he knew after- 
wards that they had been stolen from him by Mr. Ro- 
berto Reiling, and that criminal proceedings were in- 
stituted against the same, in which must be found a4 
certificate given by deponent as the broker who took 
part in said purchase. That he also remembers that 
about the beginning of 1889, a short time after the re- 
turn of Mr. Oteiza from a trip to the Peninsula, he sold. 


for the order and aeconnt of Mr. Oteiza, some shares. 
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the numbers of which he does not remember, of the 
railroad from Cienfuegos to Villaclara; that he has 
also bought and sold for account of Mr. Oteiza, without 
remembering the amounts, some lots of redeemable pa- 
per, and got for his account transfers by cable and 
drafts in favor of Mrs. Francisca Cortez. Questioned to 
state indetail the dates and amounts of the drafts taken 
by him for account of Oteiza, in favor of Mrs. Francisca 
Cortez, he answers, that he cannot remember those 
made in the times somewhat far back, but that he re- 
members a draft of 8500, taken in favor of said lady, 
from the house of Gelats, with receipt in favor of de- 
ponent at the beginning of last December, and another 
draft for one thousand pounds (£1,000) of the house 
of H. Upman & Company, in favor of Mrs. Fran- 
cisco Cortez, on the 9th or 10th, of the same 
month of December, and that the receipt given 
for it was also in the name of deponent; 
that the $500 of the first transfer were’ brought 
from Oteiza to deponent, by a tall man dressed with 
striped clothes and who looked like an orderly ; and 
that Oteiza wrote to him on sending this sum in gold 
hills inclosed in the letter, that said sum was for his 
mother because that day was the Feast of the Patron 
Saint of his Mother; and that the money for the one 
of one thousand pounds (£1,000) was given to him per- 
sonaily by Oteiza, in the Hotel Florida where Oteiza 
resided, in gold bills, when nobody was present; but in 
the ante-chamber, where he was waiting for Oteiza, 
with the object of receiving said sum, deponent was ac- 
companied by the broker Rodriguéz, who resides at said 
hotel. Questioned, after exhibiting to him the lists 
that appear in the gubernative proceedings, which I do 
hereby certify are the same sent In a separate proceed- 
ings, denominated ‘* of documents,’’ in which they are 
found at folios 2 to 21, to state if the signature on the 
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same, Which reads A. Andrade, is that of deponent, 
and if said covers, when he signed them, were exactly 
in the same condition as they are to-day, he stated that 
the slenatures on the 20 covers exhibited to him are of 
the own handwriting of deponent, and that when he 
signed them they had not either the note in the margin 
which reads ‘Senter in its register,’ ‘‘there is a sign,”’ 
nor the report that appears in the centre of each cover 
which reads. ** Mr. Secretary Comptroller; this coupons 
are of a numbering subsequent to September, 1886, 
November 15th, 1889, Ag-n Maig. There is a sign.’’ 
Nor likewise a seal in blue ink reading ‘* Intendencia 
Gieneral @e Hacienda de la Isla de Cuba,’’ with a sis 
nature under it. Questioned to explain the interven 
tion which he has had in the transaction to which these 
20 covers refer he answers: that on the beginning of 
November last, Oteiza asked him 1f he could collect 
some coupons of bonds of the redeemable debt to which 
he answered ‘‘ yes,’ that from 12 to 2 in the afternoon, 
in the office of Mr. Oteiza, in the Board of the Debt, 
where this one had called him on the previous day, and 
when nobody was present, Oteiza told him that as the 
transaction was fora large amount of money, and the 
Intendencia had not always funds in the bank, it was 
necessary to divide it in three parts, which could not be 
eashed in the bank until the month of December ; to 
this he answered that on that date it was very possible 
that deponent should be away from Havana, in San 
Juan y Martinez, place at which resides a brother of de- 
ponent, who has there a commercial partnership, the 
eontract of which terminates on the 3lst of December ; 
and that probably deponent should be the person 
charged with making the liquidation of the same ; to 
which Oteiza answered that whoever should be tne 
persons of trast which deponent would employ 
in this business, he shonld be obliged to answer 
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for all the coupons, and that then he gave a 
receipt for. the whole sum, which receipt has not 
been returned to him ; that looking for trustworthy per- 
sons he remembered Messrs. Fernando Valdes and Mr. 
Juan Remus, who both reside in the same house, No. 4 
Ayuntamiento street, Cerro, to which persons as also to 
their families he is bound by the ties of an old and inti- 
mate friendship ; that said persons on being called by 
deponent, came to his house for the purpose of autho 

izing the Lists, and that he agreed to advise them then 
they should ¢all to collect, that all this took place about 
the middle of November; that Oteiza,in his house, 
Hotel Florida, delivered to him first, the twenty copies 
in triplicate which are signed by deponent, about the 
date stated on them; that deponent took them home 
for signing them, and after they were’ signed he re- 
turned to Oteiza the twenty triplicate copies, to which 
he refers. That about the middle of November, Otezia 
delivered to deponent the other forty originals, dupli- 
cate and triplicate, which were signed at the house of 
deponent, by Mr. Fernando Valdes and Jnan Remus, 
who authorized them, and that on the following day he 
returned them to Oteiza; that Oteiza told him to go 
often to his office for advising him when he should go to 
collect the said covers ; that during fifteen days he saw 
him every second day, going tothe office of Oteiza for 
the above stated object ; that on Saturday the 30th of 
November, Otezia told him to go on the following day 
Sunday, from 11:30 to noon to get the first lists aud 
and the corresponding coupons,,and so he did; and 
Oteiza requested him to examine if the coupons were in 
their relative order, for greater facility in compar- 
ing them at the Bank. That on Monday the 2d of Dec- 
ember, at 10:15 a. M. deponent went to the office of the 
Comptroller of the Spanish Bank of the Island of Cuba, 
in the Burean which is charged with revising and com. 
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lencia; that after waiting for one hour in the Bank, 


for the arrival of th mplovee, who as he had heard, is 
brother-in-law of the Comptroller Carvallo, he addressed 


himself to this gentlemen requesting him to appoint 
another person for compliance with the requisites of 
the Bank, asthe person who had charge of it had not 
arrived, that said gentleman went with deponent to the 
table, called employee and directed him to settle the 
matter, and when the person called by the Comptroller 
was doing it, the employee whois charged with the 
eration came and finished the work. After 


WiOl said ()} 
this was done, he went to get the signature of the Comp- 
troller, and then with lists and coupons he went to the 
Cashier's office and delivered everything to the paying 
teller, who is In charge of the second window of the left 
side, whose name he does not know, although he knows 
him very well by sight, and who may Know deponent 
because he sees him in the Bank ; he asked him at whay 
time he eould eall to colleet the amount, and was 
answered to come al about half-past two: deponent 
requesfea i 
denominations, because so he was requested by Oteiza 
for better facilities: when deponent returned at half pasi 
two the Cashier told him that there were only $20,000, 


im to keep for him some gold bills of large 


which he received and he requested him to place to the 
credit of the account of deponent the balance up CO 
S46, 000, which he would come to eolleet in bills on the 
following day; and that he remembers that the greatest 
part of the bills in gold that he received were of a thon- 
sand dollars: and the balanee of five hundred dollars 
that he was just going out of the bank when he was 
recalled by the Cashier, who had paid him, because just 
at that moment-has arrived the Collector of the Baneo 
del Comercio who comes always at the last hour to the 
Spanish Bank to cash the cheeks against the Spanish 
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that during the day have been admitted by the Bank of 
Commerce, and probably he brought Gold Bills which 
he would give to him, and in fact he brought $10,000 for 
which deponent gave a check leaving a balance in favor 
of deponent of $16,000, belonging to Oteiza; with this 
money he went to the office of Oteiza, to whom he deliv- 
ered it; giving him also a check for $16,000 which, with 
the 830,000 in gold bills which he had delivered before, 
made up the $46,000 amount of the 20 lists ; and that he 
cannot remember the denomination of the bills for the 
$10,000, which the Collector of the Bank of Commerce 
had brought. Questioned whether he knows when and 
what form were cashed the lists that appear signed by 
Mr. Juan Remus he answers; that on the same second day 
of December when he delivered the 846,000 to Oteiza, this 
centleman told him that he should go to collect on 
Wednesday 4th, that he should go to collect on 
Wednesday 4th, the $41,000 of the list of Remus, for 
which purpose deponent was to go on Tuesday the 3rd 
to the house of Oteiza to receive the lists and coupons. 
That on the same Monday he personally gave notice to 
Remus to come to take breakfast to the house of depo- 
nent, and cash afterwards the lists that were signed by 
him. In this very moment rectifies he what he had just 
said and states; that he gave the notice to Remus on 
Tuesday the 3rd, when deponent had already in his 
possession the list and coupons, that Oteiza had given 
to him, and on Wednesday the 4th deponent accom- 
panied Remus to the door of the Bank, when he went 
to deiiver the lists and coupons; and Remus likewise 
requested that bills of large denominations should be 
kept for him, that at 2.45 P. M. Remus came out of 
the Bank with $11,000 in gold bills of $1,000 and as there 
was no more bills, Remus ordered in the Bank that the 
$30,000 balance should be placed to the credit of the 


acconnt of deponent. On this stage of the proceedings 
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and three hours having elapsed since the beginning of 
this Interrogatory, His Honor ordered the suspension 
of the Act, considering it as finished and I the Secretary, 
having read this present to deponent. he having waived 
the right to read it, being in conformity he signed after 
His Honor and the Attorney as [ do hereby certify. 
Palma. Maya. A. Andrade. Emilio Valdes Valenzuela. 
OrricrAL Communications, fol. 184. Spanish Bank 
of the Island of Cuba, Governor. I have received the 
courteous communication of your Honor, dated on this 
day, insisting on the demand of the original coupons 
and lists of the Redeemable Debt Series‘* F.’ | Num- 
bers 16,001 to 16,500, and stating that you’ ex- 
pect that what is prescribed shall be complied with, 
thus sparing to this Court the displeasure’ of 
seeing judicial precepts disobeyed, and the pain- 
ful necessity in which he is of enforcing their com- 
pliance. The Board of Government of this Bank at an 
extraordinary meeting, held on this date, having been 
informed of said communication and also of the preced- 
ing communications, has agreed to resolve that the 
orders of your Honor should be complied with to the 
end of not incurring disobedience ; but making use in 
the delivery of the documents referred to, of all the 
precautions that may be considered necessary and may 
be possible, among which must be comprised an authen- 
ticated copy of the numbers and actual conditions of 
each of them for its proper ends, and I have the honor 
of stating so to you in complHance with what has been 
resolved and in answer to your above meniioned com- 
munications. May God preserve you for many years. 
Havana, January 4th, 1890. P.S. Jose Ramon de 
Haro. ‘To the Honorable Magistrate, Special Judge In- 
structor in the Criminal Process against Mr. Federico 
Prado and others. 
OrricrAL COMMUNICATION, folio 156. Intendeneia 
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relating to the interests of the Debt or of Coupons were 
ordered, the covers or documents carried indifferently 
before the signature, the words ‘‘ El Intendente General 
or ** El Ordenador* General de Pagos ;’ 
and the cause of this was, as already stated, that up to 
the date of December the 5th last, in which the Ordena- 
cion Central Pagos was reestablished, the Intendencia 
had been assuming the functions of the Ordenacion, and 
those of a superior order, which were proper of the In- 


de Hacienda”’ 


Isla de Cuba. 
consequence of the communication of your 
Honor, on account of the process which youare instruct- 
ing about payment of coupons of the debt, steps have 
been immediately taken for obtaining from the Bureau 
of the Debt, the data required for presenting the reports 
asked for in said communication, and therefore I beg 
leave to report to your Honor about this matter in the 
same order stated in your aforesaid communication. In 
the first place 1 must call the attention of your Honor to 
the capital difference existing between the way in which 
the ** Ordenacion de Pagos,”’ 
December last, and from that date up to now. 
that date the funetions of the ** Ordenador de Pagos,’’ 
were annexed to the Intendencia General de Hacienda, 
while since the 5th of December in which the Ordena- 
cion was re-established, by the creation of the charge of 
Ordenador, the Intendente has ceased in the discharge 
of said functions, exercising only the superior attribu- 
tions of the Ordenacion General or be it the faculty of 
opening and determining payments, and the high inspec- 
tion. And, having understood that the informations 
which your Honor require, refer to the manner in 
which the Ordenacion de Pagos, or be it 
of December. 


operated before the 5th of 
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tendente became confounded with those that he exercised 
by accumulation as Ordenador General de Pagos. 
Therefore it must be established and as a very substan- 
tial point, that the authorization given in the words be- 
fore the signature, already mentioned, or the ‘* Be it 
paid,’’ was a funetion performed as ‘‘ Ordenador,’’ and 


in no case as ‘ Intendente.”’ The course followed for 


the verification and payment of Coupons in the Bureau 


of the Board of the Debt. is as follows: The holder of 


the Coupons presents three covers, authorized by him. 
self, in which he states the date when they are due, the 
series, the number and the value of the Coupons which 
he desires to collect. The holder has to deliver these 
Covers together with the Coupons, included in them, to 
the officer in charge of the Bureau of payments of cou- 
pons, for comparing the numbers with those appearing in 
said covers, and after the comparison is made, and after 
being assured by the entries of every one of the instal- 
ment to which they appertain, that they have not been 
paid, he must report on those points to the Chief of the 
Bureau, who after inspecting the Book of Issues, and 
that of Bonds in cireulation, reports in his turn, to the 
Secretary Comptroller, in order to obtain in this way 
the security of the propriety or impropriety of making 
the payments. The Chief of the Office. that is the See- 
retary Comptroller having these reports in view, decides 
whether the order for payment must be issued or not. 
After the payment is decided, the two other copies are 
prepared, and after making the due entries in the aux- 
lliary books of accountability, one of the covers, which 
is considered as original, is taken to be signed to the 
Ordenador de Pagos, (the functions of whom up to De- 
cember the 5th, were exercised by the Intendente) who 
subscribes them in the place where it is written “ Be it 
paid.” After this last thing is done, the respective 
coupons are to be perforated in the presence of the in- 
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terested parties, and in the office of the Debt, and 
those accompanied by the original lists, are paid by the 
Spanish Bank, which at the same time must receive to 
this end, as a direct order of payment, the second 
cover authorized by the Clerk and the Secretary. The 
intervention properly called of the Intendente in this 
matter, commenced and finished with the decision about 
retention of funds, proceeding from taxes, for the 
payment of Interest of the Debt, after proceedings have 
been instituted by the same Seeretary’s Office. 
2nd: In the course followed for the payment of cou- 
pons, there was not in each case a previous agreement 
with the Intendente in the character of Ordenador, and 
therefore the proceedings of verification of lists could 
not be entcred in the index of business transacted by 
the Intendencia, nor the course of said proceedings 
could appear in the Book of Registry or Entry. 3rd: 
That in the Safe of Deposits of the Office of the Secre- 
rary of the Board of Debt there were only Stub books, 
without the necessary requirements for making the pay- 
ments ordered by the Board. 4th: Thatsome of them 
had the bounds and the coupons cancelled and others 
were not canceled, but lacking always the require- 
ments of authorization, for making payments with 
them, and that at this time he cannot report by whom 
they were canceled, on account to what orders, be- 
cause the deposits of said bonds was made so long ago, 
that it shall be required to employ much time in 
searching for its precedents, and that this work is being 
done now in order to answer this question as soon as 
possible. In order to know the numbers of the Bonds 
of the Debt which are issued and placed in circulation, 
the Intendente should be obliged to enter into the 
details of the operations which are proper to the Bureau 
of Secretary Comptroller of the Debt, which prepares 
all matters which, like those, must be sanctioned by a 
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resolution of the Intendencia. Sth: In regard as if it 
ein be shown that Mr. Federico Prado as Interventor 
General has made any efforts to obtain from the Board 
of the Debtall the data, and precedents required for 
estublishing the fiseal accountability, copies are hereon 
annexed, of the communications which have been found 
in the aforesaid office of the Secretary Comptroller. 
6th: A list is annexed with the residence of emplovees 
of the office of the Debt, as requested by your Honor. 
May God preserve vour  Tlonor for many years 
Havana, January the 4th, 18990. Angel Urzais. To 
his Honor the Judge Instractor of the cause about pay- 
ment of Coupons of the Debt. 

Drcrer, folio 169, Back. Havana, January the oth, 
i890. The Decree of the 4th of the present month, In 
which it was ordered to request from the General Diree- 
tion of Communications a COpPy of all the telegrams sent 
by Oteiza in November and December last to Mrs. 
Francisca Cortez or to Mr. Bernardo Villamil, as also 
all that the said persons may have addressed to Oteiza 
in this city, is hereby extended to the delivery of certi- 
fied copies of all telegrams sent to Mrs. Francisca 
Cortez and Mr. Bernardo Villamil by any person which 
may appear as sencing the same during the same dates. 
Signed. Emilio Valdes Valenzuela. 

Deposition, folio 170, back. In Havana, on the 5th 
of January, 1890. Before the Court constituted ap- 
peared a person who said he was ealled Mr. Francisco 
Eneina, to whom his Honor intimated the obligation 
Which he has tobe truthful, informing him also of the 
penalties with which the Penal Code punishes the 
crime of false witness, in criminal eauses: and after 
being sworn in due legal form, he says: that he is 
called Francisco Encino Terjen, 47 years old, unmarried, 
Chief doorkeeper of the Intendencia, residing in the 
Custom Honse, and that he has never been imprisoned 
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or prosecuted ; and that in regard tothe prosecuted par- 
ties whose names have been given to him, he stated that 
he knows Prado, Oteiza and Maig, because they are em- 
ployed in the office where deponent works, but that he 
does not know the others. Questioned, after exhibiting 
to him the cover of the letter found at folio 123, which 
I do hereby certify is the same exhibited by Mr. Guil- 
lermo Herrera, in order that he may state who delivered 
to him such letter, and when and with what directions, 
ne answered that the said letter, together with a larger 
one, addressed to the Intendent-, were delivered to de- 
ponent by a white person, dressed in striped clothes, 
known to him by sight, and whom he would recognize 
shonld he see him, from one to three Pp. M., on the 30th 
day of December last, and that deponent delivered the 
letter for Mr. Herrera to the same, under cover, and that 
he delivered the communication to the Intendente to 
the doorkeeper Diaz that he should direct it. Ques- 
tioned, if he knows the residence of Mr. Agustin Maig, 
he says no, and that his dwelling was unknown, and 
that when such question was asked from him, as was 
done sometime by doorkeeper Caballero, who wanted to 
enter him in the corresponding register, he answered, 
What address will I give? and he remained as in doubt, 
until at last he said a certain house in the Calzado de 
San Lazaro, when he does not, where he does not reside, 
because as Caballero told him he went there in search 
of him. and was not to be found there. Questioned, 
whether he knows the private amanuensis of Mr. 
Oteizu, he says no, but that Caballero must know it, 
because he has stated to him that Mr. Oteiza paid $3.00 
a day from his own pocket, to said Amanuensis. The 
intimations of Article 446 of the Code of Criminal Proce- 
dure, were made to him, the deposition was read to him, 
lie having refused to do it himself, and he signed after 
his Honor and the Attorney as I do hereby certify. 
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Palma. Maya. Francisco Eneina. Emilio Valdes 
Valenzuela. 

AMPLIFICATION, folio 172.—In the City of Havana, on 
the Sth day of January, 1890, before the Court appeared 
the prosecuted party, Mr. Antonio Andrade, whose 
general qualifications are found in the proceedings, and 
having been examined by way of amplification of his 
instructive deposition, the following questions were 
put to him. Questioned, when did he hand over to 
Oteiza the balance of the S41,000 of the covers signed 
by Remus, he answered, that at 3 o'clock of the 
same dav, Wednesday, the 4th of December, he re- 
turned to the Spanish Bank, to see if the Collector of 
the Bank of Commerce had brought some Gold Bills 
Of large denomination, and that he eolleeted 820,000 In 
bills of all denominations, the largest part of which 
were In bills of $81,000) and 8500, and that he gave 
the corresponding check forthem. Ile went immediately 
to the Burean of Oteiza in lis Office, to deliver to him 
said money, and also the 881,000 in gold bills, that he 
cave him also a check for 810,000 which he drew in the 
very desk of Oteiza, and that at this moment a gentle 
man, whom he does not Know came in, and remained 
here a few moments, and perhaps this gentleman saw 
deponent sitting at the desk drawing the check ; 
that with this check and a sum of about 88,000 in Gold 
sills of small denominations which Oteiza gave to him 


on the following day, deponent went to the Bank to. 


cash the first, and convert all the sum to Gold Bills of 
large denominations, which he obtained and which 
he delivered to Oteiza in Bills the largest part of which 
were of 81,000 and S500. Questioned if he intervened 
in the collection of the lists susecribed by Mr. Fernando 
Valdes, and what kind of intervention he had, he 
answered ; that he accompanied him also to the Bank 
with the Coupons and Lists, on the 6th or 7th of Decem-. 


ber, and left him there, recommending him to ask for 
Gold Bills of large denomination, as requested by Oteiza 
and if he could not obtain them, to place to the credit 
of the account that deponent had in the Bank, whatever 
he could not colleetin Bills of sueh denomination. That 
Valdes collected 5 or6 Thonsand Dollars in Gold Bills of 
$1,000 each and the balance was credited to the account 
of deponent whoafterwards delivered to Oteiza the Gold 
Bills collected, and a check for the balance which 
Oteiza returned to him and which deponent collected two 
days later, together with the other check for $10,000 
proceding from the collections made by Remus; that 
said checks were paid to him in Gold Bills of $100 and 
S50 by the paying teller of the Bank who is at the 
second window on the left side, from a package 
of said Bills which he opened in that moment; and he 
delivered said money immediately to Oteiza, having 
thus balanced all the account and Oteiza having received 
the $100,000, amount of the 60 Lists. Questioned what 
was the amount of his brokerage in the aforesaid opera- 
tions, Whatsums he has received from Oteiza, and if there 
has been any agreement between them, he answered, 
that his brokerage amounted to $250, that he had made 
no stipulation with Oteiza, that Oteiza gave him for 
the first collection 8200 Gold, for the Seeond $200 Gold 
also, and for the third 8100 also in Gold, withont mak- 
ing him any question about the amount of his broker- 
age; and that deponent, in his turn, gave to Valdes 
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and to Remus $50. each in paper for their trouble in 
going to make the collection, Questioned, if he saw 
the Coupons that Oteiza gave to him before they were 
perforated ; he answered, he had not, because Oteiza 
delivered them to him perforated and in packages, in or 
der correlative to the dates when they became due, and 
each package bound with two rubber — bands. 
(Jnestioned whether Remus and Valdes are acquainted 
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with Oteiza he answered that he does not believe they 
know him even by sight. Questioned if he knows Mr. 
Mederico Prado and Mr. Augustin Maig, he answers 
that he knew the first by sight and the second as em- 
ploye of the Board of the Debt, where deponent went on 
account of his profession, and that he does not know 
where Maig resides. [i was read to him, and, being 
satisfied, he ratified and signed it after His Honor and 
the attorney, as I do hereby certify. Before signing he 
stated that, although he directed Valdes to ask bills of 
large denominations, he did not say to him that this was 
done by direction of Oteiza. They signed in conformity. 
Palma-Mava. <A. Andrade. Emilio Valdes Valenzuela. 
Be it known that the personal deseription of Mr. An- 
tonino Andrade is as follows: Reeular size, slender, 
gray eyes, dark color, full beard, aquiline nose, regular 
mouth; he is clothed in a cashmere sacque and vest of 
olive color and cashmere pauts with white stripes, calf 
ewaiters and white , as Ido hereby certify. Emilio 
Valdes Valenzuelo. 

Derosition, folio 174 back. In Havana on the 5th 
day of January. ‘The Court, assisted by me, appeared 
in the Fortress of La Punta, anda person arrested was 
ordered to appear before it, who said that he was named 
Juan Renius; the Judge intimated to him the obliga- 
tion he has of answering in a precise and clear manner, 
and in agreement with the truth, to the questions about 
to be asked to him, and he having offered to do SO, he 
deposed in the following manner: Questioned about 
his personal circumstances, he answered that his name 
is Juan Remus y Alvarez, without any nickname ; he is 


35 years old, native of Havana, resides at number 4 


Ayuntamiento street, uumarried, in mercantile business, 
has never been imprisoned or prosecuted, and knows to 
read and write. Questioned if he supposes why this 
deposition is asked from him, he answers: That he be- 
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lievesitison account of acriminal prosecution, and, hav- 
ing heard that he was sought for, he presented himself 
spontaneously at the office of the civil Government of 
the Province, and from there was taken by an inspector 
of police to the place where he actually is. Questioned 
whether he knows Messieurs Federico Prado, Luis 
Oteiza, Augustin Maig, Fernando Valdes and Antonio 
Andrade, he answers that he knows Valdes and Andrade 
and does not know the other parties, because the first is 
a nephew of deponent and the second an intimate friend, 
in whom he has all confidence. Questioned after ex- 
hibiting to him the covers found at folio 42 to 61 of the 
documentary proceedings, which I do hereby certify are 
the same, for the purpose of recognizing the signa- 
ture which reads his name and surname, and whether 
he remembers if when he signed them they were 
in the same condition in which they ‘are now, he 
answers: that he acknowledges the twenty signatures 
written on the covers exhibited to him, as of his own 
hand and writing, but he does not remember if they 
were or not in the same conditions as to-day, because 
he instrusted his signature to the good faith and confi- 
dence that his friend Andrade inspired to him. Ques- 
tioned, if le collected the sums represented by said 
covers, on what day and hour, where, and what steps 
he took for the collection, he answers: that on a certain 
day of the last month, which date he does not exactly 
remember, his friend Andrade accompanied him to the 
door of the bank for the purpose of collecting said 
covers, and that there many employes dispatched them 
facilitating the collection, but that he cannot state 
either the course that they followed, or the names 
or charges of the employes through whose hands they 
passed, but he remembers well that they gave him in 
payment of the sum a paper which he does know if it is 
ealled a check or a ‘*quedan,’”’ for the amount of 
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30,000 dollars (certificate of deposit), and $11,000 more 
in gold bills of 81,000 each, which he asked at the bank 
by directions of Andrade, to whom he delivered the 
document and the bills; and that he does not remember 
if it was on that same day or afterwards that Andrade 
gave him $50 paper for his services. Questioned if he 
has anything more to state, he answers: that he re- 
members now that he took breakfast in the house of 
Andrade on the day in which he went to sign the lists. 
This deposition which took fifty minutes was considered 
as coneluded, without that preventing its continuance 
when it may be required, and having been read by me 
to deponent, he having waived his right to do if, it was 
ratified and signed by him, after his Honor and the 
attorney, as | do hereby certify. Palma. Maya. Juan 
Remus. Emilio Valdes Valenzuela. 

Deposition, folio 176 back.—In Havana, on the 5th 
day of January, 1890, the Court attended by me was 
opened in the Fortress of La Punta, and Mr. Fernando 
Valdes, therein arrested, was ordered to appear before 
it; his Honor intimated to him the obligation he has of 
answering in a precise and clear manner, and in agree- 
ment with the truth, to the questions about to be asked 
from him, ond he having offered to do SO, he deposed “as 
follows: Questioned about his personal circumstances 
he says: that he Is ealled Fernando Valdes Remus, 
without any nickname, twenty-three years old, a native 


‘of Havana, resident of Number 4 Ayuntamiento street, 


Cerro; unmarried; in) mereantile business ; has never 
been imprisoned or prosecuted, and Knows to read and 
write. Questioned if he surmises the reason why 
this deposition is taken from him, he answered, that 
he presented himself on this date to the Civil 
Government, because he Knew le was sought 
for, in this  eriminal prosecution, and also 
that he had received a notice to this end from Andrade. 


(Juestioned, after exhibiting to him the covers found 
at folio 22 to 41 of the documentary proceedings, which 
I do hereby certify are the same transferred to this 
cause, for the purpose that he may state if the signa- 
tures set in them and having his name and surname, 
were placed there by deponent ; he answered, that he 
recognized them as his own,and written by his own hand, 
and that he remembers having set also others similar to 
those in other forty covers more as originals and dupli- 
cates of those that he now recognizes, all of which he 
signed in the house of Andrade in a day which he does 
not remember exactly, but that it was about the middle 
of last November; that some days afterwards he went, 
by request of Andrade and accompanied by him, to the 
Spanish bank, where he went up-stairs separating him- 
self from Andrade, and there he delivered the covers 
together with a package of coupons,which Andrade had 
handed to him for this end, and after Traving passed 
them through two desks at the upper floor, where the 
employee dispatched tim, he went down to the paying 
office and there he was paid the 813,000, amount of the 
coupons, receiving a part in gold bills, and another part 
in a certificate, not remembering the separate amount of 
the bills or of the certificates, and that he delivered on 
the same day both to Andrade, and that this gave to 
him, in payment for his services, $50 in paper. Ques- 
tioned whether he Knows Messrs. Federico Prado, Luis 
Oteiza, Agustin Maig, Antonio Andrade and Juan Re- 
mus, he answers: that he knows Remus who is his 
uncle, and Andrade who is an intimate friend of depo- 
nent, and that he does not know the other parties. 
Questioned if he knew through Andrade the origen of 
said coupons, and if said coupons were perforated, he 
answered: that Andrade said nothing to him and that 
he never saw the coupons, because they we wrapped up. 
(Juestioned whether he has anything to state, he an- 
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swered no. This deposition which has taken forty-five 
minutes, was considered as coneluded, without that 
preventing its continuation when required, and after it 
being read to deponent, who waived his right to do if, 
he ratified and signed it with His Honor and the At- 
torney, as [T do hereby certify. Palma. Maya. F. 
Valdes. Emilo Valdes Valenzuela. 

CERTIFICATE folio 180. Mr. Aniceto Suarez y Barce- 
nas, Chief of Bureau of Civil Administration of the 2nd 
Class, acting as Secretary of the Intendencia General 
de Hacienda of this Island. I do hereby certify that in 
the Burenu of General Affairs of the Secretary’s Office 
of this Intendencia, is found an original document which 
verbatim reads thus: Department of the Colonies (Min- 
isterio de Ultramar) No. 1520. Most Excellent Sir: The 
King (G@. S. H.) and ia his name the Queen Regent of 
the Kingdom has deigned to issue the following decree : 
At the proposal of the Secretary of the Colonies, 
and in the name of my August Son the King Alfonso 
XII, and as Queen Regent of the kingdom, I have de. 
eided to appoint Mr. Luis Oteiza y Cortes as Chief of 
Administration of the 4th Class and Secretary Comp- 
troller of the Board of Debt of the [sland of Cuba, he 
being actually with equal rank and class employed in 


the Intervencion General of the said Island. Given in 
San Sebastian on the 7th of September, 1889. Maria 
Cristinu. The Secretary of the colonies. Manuel Be- 


eerra, And [communicate the same to your Excellency 
by Royal Order for information and other proper ends. 
May God preserve your Excellency for many years. 
Madrid, September 8th, 1889. Becerra. To the Gov- 
ernor General of Cuba. Havana, October 5th, 1889. Let 
the order of his Majesty be complied with. Salamanca. 
And I do likewise certify that Mr. Luis Oteiza y Cortes 
appointed by Royal Decree of ‘September 7th, 1889, to 
the office of Chief of Administration of the 4th Class,and 


Secretary Comptroller of the Board of the Debt. took 
possession of his charge on the 8th of October 1889, and 
his Excellency the Governor General having asked for 
these precedents, in his communication of this date, as 
wanted in the proceedings for extradition of Mr. Oteiza, 
[ issue this present in Havana on the 4th of January, 
1890. Verified. The Intendente General.  Urzais. 
Aniceto Suarez Bareenas. <A seal reading * Intendencia 
(GFeneral de Hacienda de la Isla de Cuba.” 

OrrictAL CoMMUNICATION, folio 184.—General Gov- 
ernment of the Island of Cuba. His Excellency the 
secretary of the colonies, in «a cipher cablegram of this 
date says to me as follows : $77,000 collected from Vil- 
lamil, other judicial steps are being actively taken,” 
and I transmit the same to yon, that it may produce its 
proper effects, in the criminal proceedings, that your 
Honor is now instructing. May God_ preserve your 
Honor for many years. Havana, January the 5th,1890. 
Salamanca. ‘To the Magistrate Mr. Aniceto de Palma y 


Lujan. 
Decree, folio 184.—Havana, January 6th, 1890. To 
its proceedings. Acknowledge receipts and request by 


cable the Senior Judge of Instruction of Madrid, to de- 
nosit the sum seized in royal coffers, to the order of this 
Court, and inform by cable and through the secretary 
of the colonies that he has done so. Signed. Emilio 
Valdes Valenzuela. 

Deposition, folio 186.—In the city of Havana on the 
6th of January, 1890, before this Court appeared, Mr. 
Narciso Gelats y Durall, whose personal qualifications 
ure already stated in these proceedings, and having 
been warned of the obligations which he has of being 
truthful, and of the penalties in which incur persons 
bearing false witness in criminal prosecution, he was 
sworn in due legal form and was examined as follows: 
(Juestioned if he keeps in his possession and can deliver 
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the note of Broker Villalba, about the purchase of fif- 
teen thousand pounds (£15,000), of which he canceled 
afterwards by the same Villalba; he answered, that he 
keeps in his possessionand can deliver to the Court, the 
note which the broker Mr. Jacobo Sanchez Villalba 
handed over to him about the 27th of last December. 
asking for fiftecn thousand pounds (£15,000) sterling in 
live drafts on three thousand pounds (£3,000) each, to 
the order of Francisca Cortes, value received from An- 
tonio Munoz Romero, said drafts to be on London at 60 
days, to be delivered and collected on the following day; 
ihe note is signed by Mr. Villalba, who on the follow- 
ing day, asked him to annul this operation, and there- 
fore it was annulled and instead of it, a cable transfer 
was bought on Madrid, for $77,000, to the order of Mr. 
Bernardo Villamil, Stock Exchange Agent, and as value 
received from Mr. Antonio Munoz Romero, as he has 
already stated; and in compliance with the desire of the 
Court, he delivered the said note to the Judge, who 
ordered that it should be annexed hereon. The intima- 
tions of Article 446 of the Code of Criminal Procedure 
were made to himand I read him this deposition and he 
found it correct; and it was read to him because he 
waived his right to do it, and he signed after his 
Hlonor and the Attorney, as | do hereby certify. Palma. 
Maya. Nar. Gelats. Emilio Valdes Valenzuela. 

Nore or Drarrs, Foto 188.—Pounds sterling, 3,000. 
3.000. 3,000. 8,000. 38,000. £15,000, to the order 
Fran-—ea Cortes, value received from Antonio Munoz 
Romero. Havana, Decembor 27th, 1889. J. S. Villalba. 
l’or to-morrow early. Broker Villalba. 

Deposition Foriro 195.—In the City of Havana, on 
the 6th day of January, 1890, before the Court appeared 
Mr. Jacobo Sanchez Villalba, to whom his Honor gave 
warning of the obligation which he has to be truthful, 
and he was informed of the penalties with which the 
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Code punishes the crime of false witness in a criminal 
prosecution ; his personal qualifications have been al- 
ready described ; he was duly sworn and he answered 
to the questions put to him in the following manner : 
Questioned, after exhibiting to him the note delivered 
by Mr. Gelats, and found at folio 188, and which I certify 
is the same added to the proceedings, whether this is 
the same note that deponent handed over to Gelats & 
Company, if he received it in the same form in which it 
is found at present, from whom, and on what date and 
what place? He answers, that the said note is exactly 
the same that he handed over to Gelats & Company, 
having received it from Mr. Louis Oteiza y Cortes who 
to this end went to the office of deponent in the evening 
of the day of which the note is dated, and that.the only 
things deponent wrote on it, were the date, signature and 
the notice ‘‘ for to-morrow early,’ and the cor- 
rections of the two first number of the 
sum which was mistaken because it read 14,000 
instead of the 15,000 asked for. The _ intima- 
tions of Article 446 of the Code of Criminal Procedure 
were made to deponent, and being informed of his right 
to read this proceeding, which he waived, it was read 
by me, the Secretary, at his request, and he signed after 
his Honor and the attorney, and I do hereby certify. 
Palma. Maya. J. 8. Villalba, Emilio Valdes Valen- 
zuela. 

EXAMINATION BY Experts, folio 209, back.—In the 
city of Havana, on the 7th day of Janury, 1890. The 
Court attended by me, being held in the office of the 
Board of Debt, or be it at the office of the Secretary of 
the same, and attended by the expert caligraphers Mr. 
Manuel Pruna Santa Cruz, and Mr. Luis Biosca, who 
on being sworn in due legal form offered to act true and 
faithfully in the performance of their charge. The 
Secretary of the Board of Debt, was requested to pre- 
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sent documents with the undoubted handwriting of Mr. 
Luis Oteiza y Cortes, and he exhibited a paper with a 
report of the said Oteiza v Cortes to the petition of Mr., 
Juan Arana Garcia, asking for the delivery of $100, 
that Mariano Maldomingo paid into the Treasury on the 
lith day of December, 1889, and having exhibited to 
the said experts the cover and letter on pages 123 and 
24, and the report of Mr. Luis Oteiza y Cortes on the 
petition of Mr. Juan Arana, already referred to, after 
being instructed of the cobjeet of this step, and after 
also liaving examined the note of folio 1888 they 
dictated the following report: That they have examined 
with the greatest care, the handwriting of the letter, 
eover and note which has been exhibited to them, and 
they find in all their tracings, connections, distances 
and other ealigraphie conditions, so many points of 
identity that they all appear to be made by the same 
hand. That comparing all this handwritting with that 
of the report about which there is no doubt, which has 
been also exhibited to them, they find such an identity 
in their form and style, that they appear to be made 
also by the same hand who drew those referred to, and 
which are the object of this examination. They also 
stated that what they have reported is the truth, in 
compliance with the oath they had taken; and Manuel 
Pruna Santa Cruz stated that he was a native of San- 
tiago de Cuba, fifty-one years of age, resident of No. 
109 Industria street, married, professor of publie intrue- 
tion, and has never been imprisoned or prosecuted ; and 
Mr. Luis Biosca y Comellas stated that he was a native 
of Barcelona, fifty-seven years old, married, professor 
of public instruction, resident at No. 14 Galiano street, 
and has never been imprisoned or prosecuted ; they 
were informed of the prescription of Article 446 of the 
Code of Criminal Procedure. T returned, after rubri- 
eating it, the report about whieh there is no donbt, and 
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which was exhibited by the Secretary of the Board of the 
Debt, directing him to keep it at the disposal of the 
Court, for the ease it may be necessary. The act was 
considered as concluded, and all parties signed it con- 
sidering it correct, after having been read by me the 
Secretary, as the experts, on being informed of their 
rights to read it, waived said right, to all of which I do 
hereby certify. Palma. Maya. Dr. Manuel Prana 
Santa Cruz. Luis Biosca. Jose de M. Llera. Emilio 
Valdes Valenzuela. 

DrpostTion, folio 217.—In the city of Havana on the 
7th day of January, 1890, appeared before the Court, a 
person who said that his name is Antonio Munoz 
Romero to whom his Honor gave warning of the obliga- 
tion which he has of being truthful, and of the penalties 
with which the Code punishes the ciime of false witness 
ina criminal prosecution ; and after being sworn in due 
legal form he says: that his name is Antonio Munoz 
Romero, a native of the Puerto de Santa Maria, resident 
of the Hotel Florida, 31 years old, unmarried, clerk and 
waiter of the same hotel, and has never been imprisoned 
or prosecuted. (Juestioned if he knows the prosecuted 
parties whose names have been stated, he answers that he 
knows Mr. Federico Prado by sight, and Mr. Luis 
Oteiza y Cortez, because he attends and takes care of 
the room in which said gentleman dwells; he knows a 
certain Andrade, but does not know if it is the same 
person about whom he is asked for, because this Andrade 
went some times to see Mr. Oteiza, and he heard that he 
was called by that name, and that he does not know the 
other parties. Questioned if he generally dresses or has 
some time used a striped suit he answered, he answered 
no, and that he only used that kind of cloth eight years 
ago when he was a military man. Questioned if he 
has some times made some errands from Mr. Luis Oteiza 
ro said Andrade to which he refers, he answered, that he 
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never has. Questioned if deponent has some time in- 
tended to make, or if he has made a transfer of fifteen 
thousand pounds (£15,000) sterling in favor of Mrs. 
Francisca Cortes, resident of Madrid, he answered no. 
Questioned if Mr. Luis Oteiza y Cortes has everasked him 
leave to use his name and surname for making a trans- 
fer for the aforesaid sum, and in favor of the said lady, 
he answered that he has not authorized him for such a 
thing, but that about two months ago, Mr. Oteiza asked 
him what were his family names, because he Knew him 
only as Antonio, and this same question was repeated by 
the said Don Luis in the middle of December 1889, a few 
days before his departure. Questioned if he went 
sometimes by order of Mr. Luis Oteiza y Cortes or 
to look for him to the office of the Board of Debt, 
he answered, that he had never gone to that office. 
QJuestioned if he had any intervention in his own name, 
or as attorney, for any interested party, or as heirof Dr. 
Antonio Munez Romero, in the testamentary proceed- 
ings of the same, or if he Knows or has ever known here, 
in Havana, any person having such name and surname, 
he answers negatively to both questions or particular 
points of the question made to him. The intimations 
of Article 446 of the Code of Criminal Procedure were 
made to him; his deposition was read to him, he having 
requested the secretary to do so, and he finding his de 

position correct signed it, after his Honor and the attor- 
ney, as Ldo hereby certify. Palma. Maya. Antonio 
Munoz. Emilio Valdes Valenzuela. 

OFFICIAL COMMUNICATION, folio 251--General Gov- 
ernment of the Island of Cuba.—Hlis Excelleney, the 
Secretary of the Colonies, in ciphered cablegrams of 
this date, says to me as follows: The Court has taken 
possession of the $77,000 of Villamiland has taken from 
Mrs. Francisca Cortes one thousand pounds (£1,000) in 
drafts and $2,000 more in cash. Report through me 


227 
whatever data may elucidate matter Oteiza for judicial 
amplification, Madrid; and I transmit the same to you 
for the proper effects in the process you are instructing. 
May God preserve you for many years. Havana, Janu- 
ary 7th, 1890. Salamanca, Honorable Magistrate Mr. 
Aniceto de Palma y Lujan. 

CERTIFICATION, folio 266.--As Secretary of the Span- 
ish Bank of the Island of Cuba, Ido hereby certify that 
according to the reports of the Bureau of the Auditor 
and Cashier of this Bank, in consequence of a communi- 
cation dated on the 7th December instant, in which the 
Honorable Magistrate, Mr. Aniceto de Palma Special 
Judge Instructor of the process against Mr. Federico 
Prado, Mr. Luiz Oteiza and others for malversation of 
funds of the board of the debt, directs that a certificate 
be sent showing that the coupons corresponding to the 
bonds of the redeemable debt series ‘*F,’’ numbers 
16,001 to 16,500, have been collected ; -by thé bearers of 
said bonds, A. Andrade, F. Valdezand J. Remus, speci- 
fying the dates on which they collected from the data 
existing here, it appears that the coupons corresponding 
to the bonds of the redeemable debt, series ‘‘ F,’’ num- 
bers 16,001 to 16,500, were collected by the bearers ; the 
coupons Nos. 1 to 20, Nos. 16,051 to 16,280, by Mr. A. 
Andrade on December 2d. ‘The coupons from 1 to 20, 
Nos. 16,296 to 16,500 by Mr. J. Remus on December the 
4th, and the coupons 1 to 20, Nos. 16,001 to 16,050 and 
16,281 to 16,295 by Mr. F. Valdez on December the 5th. 
And for the purpose of forwarding it to said Magistrate, 
Special Judge Instructor, lL issue this present by order 
and with verification of his Excellency, the Sub Gover- 
nor, Mr. José Ramon de Haro, Governor by reglement- 
ary substitution, in Havana, on the 8th day of Jannary, 
1890. Verified, Haro. J. B. Cantero. Two Seals. 

| certify likewise that in the Inventory of Books, 
Stub Books, documents and other effects existing in 
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the room of the office of the secretary of the Board of 
the Debt, of which delivery was made on October the 
Sth, 1889, by the retiring Secretary, Mr. Francisco Lo- 
pez de Haro, are found among others, as values of 
which Mr. Luis Oteiza y Cortes took charge the follow- 


Me: 
Redeemable. 
Books Ferles Amount of each Bond Numbers of Same 
Ie 21,000 16,001 to 16,500 


and in compliance with what is ordered by his Honor 
the Magistrate Instructor, Mr. Aniceto de Palma y Lu- 
jan, inthe Criminal proceedings about Malversation of 
Public Funds, against Mr. Federico Prado, Mr. Luis 
Oteiza y Cortes and others, L issue this present certified 
copy, with the verification of His Honor, for its end in 
the Extradition of Mr. Luis Oteiza y Cortes, in Havana 
on the 8th of January, 1890. 

Corrections. —Verilied, Aniceto de Palma y Lujan. 

the Secretary.—Emilio Valdes Valenzuela 

Mr. Venanecio Zorilla y Arredondo, President of the 
Territorial Audiencia of Havana: I do hereby certify: 
that the signatures of Don Aniceto de Palma y Lujan, 
Magistrate of the Criminal part of this Court, Judge 
Instructor of the Criminal proceedings about Malversa- 
tion of Public Funds, followed against Mr. Federico 
Prado, Mr. Luis Oteiza y Cortes and others, and that 
of Mr. Emilio Valdes Valenzuela, Secretary appointed 
for said Criminal prosecution, are genuine, and legiti- 
mate and those that they constantly use in all their 
writings; in testimony whereof, | issue this present, 
under the Seal of this Court, in Havana, on January 
the 8th, in the year 1890.—Venancio Zorilla y Arre- 
doudo, Official Seal of the Royal Audiencia of Havana 
—Don Manuel Salamanca y Negrete, Lieutenant Gen- 
eral of the National Armies, Governor General and 
Captain General of the Island of Cuba, ete., ete., ete. 


1 do hereby certify that Mr. Venancio Zorrilla y Arre- 
dondo, by whom appears subscribed the foregoing cer- 
tification, is, as he styles himself, President of the Ter- 
ritorial Audiencia of Havana, and the signature with 
his name and surname is similar to that which he is ac- 
customed to use in his official acts, and for its proper 
ends [I issue these presents in Havana on January the 
Sth, 1890, Man’] Salamanca v Negrete.—Seal of the 
General Government of the Island of Cuba. 

Consulate General of the United States of America, at 
Havana, Island of Cuba. I, the undersigned, Consul 
General of the United States of America at Havana, 
Cuba, do hereby certify that the signature to the fore- 
going and annexed document of Don Venancio Zorilla 
y Arredondo, President of the Superior Court of 
Havana, to which is also affixed the seal of said Court, 
certifying to the signature of Don Aniceto de, Palma y 
Lujan, Associate Justice of said Court, charged with 
the criminal proceedings against Don Federico Prado, 
Don Luis Oteyza y Cortes, and others, for embezzlement 
of public funds, and of Don Emilio Valdes Valenzuela, 
appointed Clerk of said Court in said proceedings, is 
the true and genuine signature, in the handwriting of 
said Don Venancio Zorilla y Arredondo, President of 
the Superior Court of Havana, and such as he is accus- 
tomed to use in his official acts. Llalso certify that the 
signature of Don Manuel Salamanca y Negrete, affixed 
to the foregoing and annexed certificate, to which is 
affixed the seal of the General Government of the [sland 
of Cuba, are the true and genuine signature and official 
seal of His Excellency Don Manuel Salamanca y 
Negrete, the Governor Genera] of the Island of Cuba, 
and such as he is accustomed to use in his official acts. 
And I further certify that the copies of the depositions, 
proofs, papers, documentsand other evidence hereto 
annexed, have been properly and legally authenticated, 


686 


687 


685 


689 


C 190 


Bt) 


so us to entitle them to be received as evidence for simi- 
lar purposes by the tribunals of Spain and of the Island 
of Cuba. In witness whereof, I have hereunto set my 
hand and affixed the seal of this Consulate General at 
Hiavana, the Eighteenth day of January, One Thousand 
Kigh. Hundred and Ninety. Ramon O. WILLIAMS, 
U.S. Consul General. [Seal of the Consulate. | 


COMPLAINANT'S Exunipsitr }, Jan. 7.1890. E. Hl. C.,. Sten. 


Original in cipher and translation in Spanish marked 
Exhibit 1 and 4. 

Cable message. Government of Havana, January 6, 
1890. 

To 5 January. Counsel of Spain, New York: If is 
necessary that your Excellency do the best to prevent 
by all means, and assisted with our counsel, that Oteiza 
be set free before the proceedings for his extradition 
which I send by to-morrow’s steamer be examined. 
Your Excellency must bear in mind that if for any eir- 
cumstance vou could not obtain it, although Ido not be- 
lieve that such thing should happen your Excellency 
must send an agent ofall confidence and well paid to 
follow his steps and send us immediate advice of the 
place where he shall go to a foreign country, or contrib- 
ute by allmeans to his detention if he should go toa 
Spanish territory. SALAMANCA. 


COMPLAINANTS Exutrbit 6, Jan. 7, 1890. KE. H.C... Sten. 


Original in Spanish, marked Exhibit 2. 
(l'ranslation) Havana, January 6, 1890. 
To 5 January. The Consul of Spain, N.Y. By to- 


morrow’s steamer I send to that place (you) the pro- 
ceedings of the Court on which the extradition of Oteiza 
should be asked for. In said proceedings which are 
perfectly adjusted to the treaty, will be found with all 
clearness proofs of the crime and evidence that a great 
part of the money stolen was forwarded by draft by 
Oteiza to Madrid; and that the tribunal there has taken 
possession, as the Minister of the Colonies communicates 
to me by cable of the sum of $77,000, which has been 
placed at the disposal of the Court here, which has this 
cause In hand. SALAMANCA. 
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COMPLAINANT'S EXIILBIT 


~ 


Original in Spanish, marked Exhibit 2. | 
HAVANA, January 6, 1890. 

From Havana Government, to Consul of Spain in New 
York: Oteiza has been charged with having embezzled 
and committed malversation of public funds under his 
charge as secretary of the debt of Cuba. Criminal pro- 
ceedings have been commenced against himand a_ war- 
rant of arrest has been issued by our anthorities. SAL- 
\MANCA, 


COMPLAINANT'S Exutpir No. 8. 693 


Cie Gle. Transatlantique, Paris, 12 Boulevard des 
Capucines, New York, 3 Bowling Green, from New York 
to Havre. Voyage No. Steamship ‘‘ La Champagne,’’ 
or any other which may be substituted. Departure 
from New York, January 4, 1890. M. Luts pDEOTEYZA. 
Amount received, Berth, 

S100. Ist Class. 72—1, 525. 
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COMPLAINANT'S Exuibpir No. 9, JANUARY 14, 1890. 
EK. H. C., STEn 
(Stamp. ) 

Gen] Transatlantic Company, Western Railroad. 
Special trans.’at train No. 18, 247. Start from Havre 
for Paris (St. Lazare) Ist class, corresponding with the 
arrival at Hlavre. Price of ticket of steamer La Cham. 
pagne. Mr. Luis de Oteiza. Model 266. 


COMPLAINANTS Extuprr No. 10. JANUARY 14, 1890 
%. oO. C.c STEen. 


Face of ticket. Passengers check. Car 384. From 
Tampa to Jersey City. En route to--George E. Will, 
eonductor : on baeck—Pullman’s Palace Car Co. C. 24,807 


CoMPLAINANT’S Exutbpir No. 11, JANUARY 14, 1896 
m%. . C., STEN. 
Oteiza. 

1183 Claudio C’dello, Madrid. 8005, 6078, 4807, 13674, 
20010, 7791, 21382, 20013, 8794, 2423, 9952, 15588, 14783, 
11950, 21046, 9721, 17017. Pablo. 

On the back: Travelling cap, strong overcoat, gloves, 
Spanish books, spatter dashes, to collect bill of ex- 
change, passage ticket, to exchange money. Hotel 
srunswicke, Room No. 93. The National Bank of Com 
meree, 27 Nassau. 


COMPLAINANTS Exutspit No. 12 A. JANUARY 14. 1890 
KE. H. C.. STEN. 


Received from Mr. forty-six thousand dollars 


in coupons of the redeemable debt of the Island of Cuba, 
with the collection of which, said gentleman has com- 
missioned me, I binding myself to deliver the proceeds 
to him as soon as the same have come to hand. And 
for his protection I sign these presents at Havana, on 
the seventh day of November, one thousand eight hun- 
dred and eighty-nine. (Signed), A. Andrade. 


CoMPLAINANT S Exunipir No. 13 A, JANUARY 14, 1890. 
EK. H. C., STEN. 


Received from Mr. thirteen thousand dollars in 
coupons of the redeemable debt of the Island of Cuba, 
with the collection of which, said gentleman has com- 
missioned me, I binding myself to deliver the proceeds 
to him as soon as the same have come to hand. And 
for his protection | sign these presents at Havana, on 
the fourteenth day of November, one thousand eight 
hundred and eighty-nine. (Signed), A. Andrade. 


COMPLAINANTS Exuipir No. 14 A, JANUARY 14, 1890. 
KE. H. C., STEN. 


Received from Mr. forty-one thousand dollars 
in coupons of the redeemable debt of the Island of Cuba, 
with the collection of which, said gentleman has com- 
missioned me, | binding myself to deliver the proceeds 
to him as soon as the same have come to hand. And 
for his protection I sign these presents at Havana, on 
the seventh day of November, one thousand eight hnun- 
dred and eighty-nine. (Signed), A. Andrade. 
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COMPLAINANT'S Exttrrerr 15, Jan. 14, 1890. 


This Exhibit is a list of figures found on the person 
of the prisoner when arrested, and by consent Is 
omitted 


MOMPLAINANT S Exuipit 16 a, Jan. 24, 1890. 
~. Hu. ©... Sten 


Number 2,406. Stamp. | 0,000,321. 

Personal certificate, year 1889, Province of Havana, 
4th class, 6 dollars 25 cents. Mr. Luis de Oteiza Cortes, 
a native of Madrid, do. province & 36 years of age, un- 
married, and lawyer by profession, residence in Obispo, 
No. 28, and habitually residesin said place. At Havana, 
on the 27th of April, 1889. The party interested. [Seal] 
The Alealde of the wards Elias Fr. Casona. Passport 
I88s, he paid three dollars and 12 § cents 


On the reverse side. Havana, 27 December, 1889. 
He goes to the United States, he having presented cer- 
tilicate of being exempted from military service. Medium 
height, black hair, do. eyes, full beard, good color. 
(Signed) Elias Fr. Casona. 


COMPLAINANTS Exuipir 17 a, Jan. 24, 1890. 

m. oH. C., Sten. 
Number 966 0,386,083. 
Personal certificate, year 1889, Province of Havana. 
Mr. Antonio Munos Romero,a native of the Sa. Ma. Prov 
ince of Cadiz, 31 vears of age, unmarried, clerk by oe- 
cupation, resides at Obispo, No. 28, and habitually re. 
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sides in the same place, at Havana on the 28th of March, 
1889. The party interested. The Alcalde, Elias Fr. 
Casona, Bo., 1888, he paid 7}. 


On the reverse side, Havana 27, December, 1889. He 
goes to the Peninsula, medium height, brown hair, gray 
eyes, little beard, good color (Signed) Elias Fr. 
Casona. Flourish. (Stamp.) 


CoMPLAINANTS Exuipir No. 18 A, JANuanry 14, 1890. 
KE. H. C. STen. 
(SEAL] N. 3,641,525. 


At the city of Havana, on the 8th day of the month 
of October, 1889, His Illustrious, Federico Prado, 
General Comptroller of the government, General Inten- 
dant of the Exchequer and General Officer for the 
ordainment of payments by substitution, according to 
the regulations; His Illustrious Angel Ma. Carvagal 
Central Treasurer of the Exchequer; His Illustrious 
Franco-Lopez de Haro y Chincilla, Secretary Auditor of 
the Honorable Board of the Debt of the Island of Cuba, 
and Mr. Luis Oteiza y Cortez, Chief of Administration 
of the 4th Class, appointed by Royal Order of the 7th 
of September, 1889, for the office of Secretary Comp- 
troller of the Honorable Board of the Debt,in conformity 
with what is stated in the Royal Order, number 1,520 
of the 8th of the aforesaid month of September, having 
assembled together in a place where the Central Treas- 
ury of the Exchequer is situated ; His Excellency the 
General Intendent of the Exchequer stated this meeting 
had for its object the delivery to Mr. Oteiza y Cortes of 
the securities contained in the safe in said office, not 
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only to make the payments thereof, but to take charge 
of the same for which purpose he ordered the opening 


of the aforesaid safe. His Illustrious Central Treasurer 
of the Exchequer in consequence thereof exhibited the 
balance sheets to this date, of the securities in hand and 
His Hlustrious Secretary Auditor of theeash books of the 
securities of the Sinking Definitive Debt of 3¢ interest. 
and of 1¢ of Sinking Fund and Pensions (anualidades), 
as well as two registers of the securities in hand on 
deposit for the purpose of burning the same, for the 
liquidation of both kinds of debts, which balances 
being closed to this day gives a result in conformity 
with the balanee sheet above set forth, and in aceord- 
ance with the examination made of said securities 
existingin hand and which are the following certificates 
of the Definitive Debt of the Sinking Fand of 37 
interest and 1% of the Sinking Fund to be paid 257 of 
the series ** A,’’ 168 of the ** B,’’ 299 of the °C,’ 26 of 
the ‘*D” and 1,448 of the ** FF,’ all of which amount 
to $1,497,925. The numbers corresponding to the fore- 
coing eertificates are the following: To the series ** A ”’ 
from 34,744 to 85.000; of the ‘‘B” from 19.333 to 
19,500; of the °C’ from 22,702 to 23,000; of the ‘*D”’ 
from 16,204 to 16,219, and from 16,491 to 16,500; and of 
the '' F from 13,055 ; to 13,500 from 14,001, to 15,000, 
and from 12,499 to 12,500. The foregoing Certificates 
have annexed thereto 11,565 Coupons of the Series ‘‘A’’; 
7.560 of the **B’’: 18,455 of the **C’’: 1,170 fof the **p”’: 
65,160 of the “F,”’ which represent a value of $674,066.25. 
Certificates of the same Debt existing in the deposit con- 
stituted in favor of the respective parties interested for 
the term of 5 years in conformity with the Resolution 
of the Honorable Board of the Debt of the 20th of July 
IS83 ; 182 of the Series *‘ A’; 38 of the **B’’:9 of the 
‘“T)’’) amounting to $8,250. Said Certificates have an- 
nexed thereto 8,190 Coupons of the Series “‘A’’: 1.710 of 
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the “B”, and 405 0f the’ D’’, which amount to $3,712.50. 
Certificates of the same Debt received by Mr. Haro as 
Certificates Unredeemable and as appears in the cash 
book as belonging to reintegration. 181 of the Series 
‘*B’’; 103 of the *C”; 16 of the ‘*D”’; 46 of the “ F”’, 
which amount to $68,550. Said Certificates have an- 
nexed thereto 6,525 Coupons of the Series ‘*‘ B’’; 4434 of 
the **C”’; 720 of the ** D”’’; and 1647 of the ‘** F’’, which 
value is $25,606.50. The numbers corresponding to the 
Certificates on deposit are as follows : 

Of the Series ‘‘ A” from 27,907 to 27,910, 29,533 to 
25,547, 29,740 to 29,741, 29,760 to 29,761, 29,763, 29,750 
to 29,754, 29,680, 29,817, 29,818 ; and from 29,822 to 
29,825, 30,110, 30,126, 30,209, from 29,957 to 29,970, 
30,107, 30,108, from 29,742 to 29,744 and from 34,543 to 
thirty-four thousand five hundred and fifty-one. 32,476, 
from 32,517 to 382,529, 32,552, from 32,563 to 32,577, 
32,591 to 32,609, 34,277 to 34,279, 34,284 to 34,331, 34,243 
to 34,245, and 34,247. Of the Series ‘*B’’ from 18,933 
to 18,940, from 17,509 to 17,517, 17,466 to 17,469, 19,095 
to 19,097, 18,435 to 18,444, 18,628, 18,630, 18,631, 18,633, 
18,642 and 18,643. Of the Series ‘‘ D’’, 13,773, 13,776, 
14,021, 14,022, 14,025, 14,026, 16,408. Numbers of the 
Securities Unredeemable are the following of the Series 
‘*B’’ 1101, 3095, 7770 to 7887, from 8247 to 8253, 8258, 
8827, 12,322 to 12,324 12,332, to 12,337; from 15,138 to 
15,157, from 15,192 to 15,203, 16,501, 16,565, 17,062, 
17,172, 17,586, 17,587, and from 17,632 to 17,636. Of 
the Series ‘*C’’: 4,250, 4,288 to 4,297, 4,306, 4,330 to 
4,337, 8,030, 10,564, 16,387, 16,408, 16,497, 16,500, 17,177, 
17,251. Of the Series ‘*‘D”’ 14,825 to 14,838, 15,499 to 
15,500. Of the Series ‘*F’’ : 88,328, 335, 2,004, 5,393, 5,400, 
7,541, 7,542, 8,985, from 9,346 to 9,350, 9,696 to 9,716, and 
from 11,762 to 11,765. The residue of the same in re- 
mainder of the same debt disposable for the issue $7,- 
444.14, and on deposit $1,144.41, whieh number is not 
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herein stated in detail, so as not to retard this proceed. 
ing, and which number is mentioned in the statement 
existing in the possession of His Illustrious the Treas- 
urer. In certificates of the Definitive Debt (anualidades) 
l41 certificates of 85 each, the value of each one is $70.50 
amounting in the aggregate to $9,940.50, and which are 
to be issued and have annexed hereto 7,050 coupons, 
which at $2.50 amount to $17,625. The numbers of the 
foregoing certificates are from 46,360 to 46,500. Annnity 
certificates existing on deposit as above stated with 
those of the Redeemable Debt one of 870.50 and one of 
S14] amount in all to $8211.50, which have annexed to 
each one 50 coupons, amounting in all to $875, and the 
numbers being from 42,908 of the Half Annuity, and of 
the whole 48,946. The certificates of the same debt re- 
ceived by Mr. Haro, which value is unredeemable and 
which appears in the cash book as belonging to the re- 
deemable issue are: 177 of 870.50 and 604 of S141, 
uinounting to $97,642.50, which certificates (annuities) 
have annexed thereto the half 7788 coupons of 82.50 and 
the whole 26,576 coupons of 85.00, which value is 8152, - 
350. The numbers of the half annuities are the follow- 
Ing: 937, 1,958, 15,406, 15,449, 16,116, 16,174, 17,256, 
17,269, 18,500, 19,993 to 19,997, 20,021 to 20,027, 20,053 
to 20,089, 20,570 to 20,572, 20,631, 20,632, 21,684, 21,- 
956, 22,121, 22,293 to 22,301, 22,366, 22,490, 23,145, 23,- 
274, 23,300, 23,319, 23,320, 23,885, 23,445, 23,460, 26,416, 
from 27,00L to 27,053, from 29,416 to 29,423, 29,4296, 29, - 
427, 29,446 to 20,448, from 29,466 to 29,480, 29,557, 29,- 
771 to 29,775, 29,888, 80,187, 30,188 and 30,367. The 
numbers of the whole annuities are the following : 
782, 790, 1,185, 1,223 to 1,233, 2,011, 7,983, 8,830, 8,831. 
9,292, 9,533, 10,374 to 10,387, 10,454, 10,456 to 10,462, 
10,567 to 10,581, 11,501, 14,848, 14,854, 14,910, 16,206, 
16,207, 17,881, 17,899, 17,9438, 17,944, 18,481, 18,482, 20, - 
296 to 20,241, 20,507, 20,592, 21,350, 21,460, 21,688, 21.- 
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783, 21,784, 21,820, 21,861 to 21,865, 24,951 to 25,000, 
25,301 to 25,401, 25,406 to 25,432, 25,440 to 25,451, 25,- 


5OL to 25,559, 25,623 to 25,700, 25,787 to 25,836, from 
25,862 to 25,886, 27,994, 28,000, 28,574, 28,575, 28,588, 
28,640, 29,145 to 29,165, 29,197, 29,198, 29,488, from 30,- 
253 to 80,290, 30,561, 30,562, 30,565, 30,566, 30,579, from 
30,669 to 30,679, 31,502, 31,503, 31,506, 31,507, 31,516, 
31,585, 31,660, 32,236, 32,237, 50,178, 50,179, 50,195, 50,- 
243 to 50,249 and 50,259, which numeration aforesaid 
for the Annuity Debt as well as the redeemable, 
conforms with the respective registers belonging 
to both kind of debts, exhibited by His Illus- 
trious the Comptroller. now about to give up 
his position. Any residues of the same Debt ready for 
the issue $26,563.55. on deposit $1178.89, which numera- 
tion is not detailed herein for the reasons expressed as 
to the Redeemable Debt referred to. Securities belong- 
ing to the deposit ready for burning 280 Coupons of 
the Series ‘‘ A,’’ 2 of the ‘‘ B,”’ 383 of the ‘* D,” 1929 of 
the “FB,” amounting to $20,127, which Coupons when 
Mr. Haro received them it was made known that it pro- 
ceeded from those detached, and which were delivered 
by the Ex-Treasurer Mr. Sedano, and which appear in 
the register in its column, and which as the parties in- 
interested have no right to receive that amount, they 
are detailed from tlie Securities. Also there are 16 
Coupons of the Series ** F,’’ amounting to $160 which 
appear in the same column of the aforesaid Register, 
detailed from the Securities paid from the time of the 
last burning. Coupons delivered by the Spanish Bank 
as proof of their payment 12,265 Coupons of the Series 
*A,”’ 7,248 of the ‘' B,”’ 7,097 of the **C,”” 12,056 of the 
“D,”’ and 10058 of the *‘F,”’ which amount to $138,- 
479.25 Coupons sent by the Ministry of the Colonies 
in justification of their payment 3668 of the Series 
‘A. 4.664 of the ‘**B.’’ 776 of the “*C,’’ 904 of the 
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‘*D."’ 445 of the © FL’ amounting to 87,563, which 
coupons tally with the total amount shown by the 
aforesaid Registry of the Debt Definitive and Redeem- 
able of 3% interest, and one of amortization closed on 
this day. Securities corresponding to the Definitive 
Debt of Annuities existing in the deposit for burning, 
2 coupons of $2.50, 2 of 85. received by Mr. 
llaro; from the detached ones delivered by Ex-Treasurer 
Mr. Sedado, also 133 Coupons of $2.50 detached from 
the Annnities delivered in payment of claims after the 
last burning was made. Coupons deliverd by the 
Spanish Bank in justification of their payment belong- 
Ing the similiar kind of Debt ; 6,862 of 82.50 and 2,785 of 
85.00. Coupons sent by the Ministry of the Colonies in 
justification of their payment 740 of $2.50 and 1,642 of 
$5.00. Securities of the Provisional that by reason of 
Exchange ingressed in the deposit for burning. One 
Annuity of 87.50 and 20 Residue. amounting to $930, 
which securities tally with the total amount shown by 
the Registry of the Definitive Debt of Annuities closed 
on this day. There are also in the safe and Mr. Oteiza 
received them 22 Vouchers of Annuities, amounting to 
$2.736.50,and 50 of the Redeemable amounting to $45,025, 
making known that one of those Vouchers for the sum 
of $1,450. is punched, and there being do more delivery 
of the securities to be made this act was terminated, 
Mr. Oteiza receiving the key of the safe, which was in 
the possession of Mr. Haro, he signing both the Books 
of Cash and Registry aforesaid, and signed with all the 
parties to this present document; and in testimony of 
all that has taken place, and of which the necessary cor- 
responding copies are made for its justification of de- 
livery made by the late and incoming Comptroller. 
Luis de Oteiza. Fed-o Prado. Francisco Lopez de 
Haro. A. M. Carvajal, 
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COMPLAINANTS Exutsit No. 18, Frps. 7, 1890. KE. H. 
}., STEN. FoR IDENT. 


Consulate General of the United States of America at 
Havana. I, the undersigned, Consul General of the 
United States of America at Havana, Cuba, do hereby 
certify that the signature to the foregoing and annexed 
document of Don Venancio Zorilla y Arredondo, Presi- 
dent of the Superior Court of Havana, to which is also 
affixed the seal of said Court certifying to the signatures 
of Don Aniceto de Palma y Lujan, Associate Justice of 
said Court, charged with the proceedings against Don 
Federico Prado, Don Luis de Oteyza y Cortes and others 
for embezzlement of public funds, and of Don Emilio Val- 
des Valenzuela, appointed clerk in said proceedings to be 
in my opinion true and genuine and in the band writingof 
the said Don Venancio Zorilla, President of the Superior 
Court of Havana. Lalso certify thai the signature of 
Don Manual Salamanca y Negrete to said the document, 
to which is affixed the seal of the general Government of 
the Island of Cuba, is, in my opinion, the trne and gen- 
nine signature of His Excellency Don Manuel Sala- 
manca y Negrete, Governor-General of the Island of 
Cuba. And Ido further certify that the copies of the 
depositions, proofs and other evidence hereto annexed, 
have been, in my opinion, thereby properly and legally 
authenticated, sous to enable them to be received as 
evidence by the Tribunals of Spain and of the Island of 
Cuba. In witness whereof I have herennto set my hand 
and affixed the seal of this office at Havana, this 9th day 
of January, A. D., 1896. Ramon O. Williams, U. 8. 
Consul-General. | Seal. | 

Consulate General of the United States of America, at 
Havana, Cuba. I, the undersigned, Consul-General of 
the United States of America, at Havana, Cuba, do 
hereby certify that the foregoing is a true and faithful 
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copy of the original certificate first affixed by me on the 
9th of January last, certifying to the official signatures 
to certain proceedings of extradition against Don Luis 
de Oteyza y Cortes and others, but which was with- 
drawn by me on the 18th day of January annalling my 
signature thereto, and substituting therefor a certificate 
which now appears to the said proceedings, and that 
the foregoing copy has been carefully compared with 
the said original on file in this office and found to agree 
therewith word for word. Given under my hand and 
and seal of this Consulate, this 3lst day of January, 
i890. Ramon O. Williams, U.S. Consul-General. [SEAL. | 


CloMPLAINANYT s Exurprr No. 19, Feprvary 7, 1890, FoR 
IDENTIFCATION, 


Consulate General of the United States of America, 
aut Havana, Cuba.—lI, the undersigned, Consul General] 
of the United States of America, at Havana, Cuba, do 
hereby certify that the foregoing is a true and faithful 
COpPy of the original certificate first affixed by me on the 
9th of January last, certifying to the official signatures 
to certain proceedings of Extradition against Don Luis 
de Oteyza y Cortez and ors, but which was withdrawn 
by me on the 18th day of January annalling my signa- 
ture thereto, and substitating therefor a certificate 
which now appears to the said proceedings, and that 
the foregoing copy has been carefully compared with 
the said original on file in this office and found to agree 
therewith word for word. Given under my hand and 
seal of this Consulate General at Havana, this 31st day 
of January, 1890.) Ramon O. Williams, U. 8. Consul 
General 


COMPLAINANT'S Exutipir No. 20. FEBRUARY 12, 1890, 
FOR IDENTIFICATION. 
BE. H. C. Sten. 


Cable Message. The Western Union Telegraph Com- 


pany. 
Number. Sent by Ree'd by No. of words 
2486 we, ie B. 44 


Received at Central Cable Office, 16 Broad St., N. Y. 
10 Febrero. 


Havana Govt., 10 February, 1890. Jommissioner 


Lyman, New York.—At request of Acting Governor 
General I have to-day authenticated Copy of declara- 
tion of Andrade in ve Oteiza to be mailed to-day to you 
care of Consul General of Spain, New York. Ramon 
QO. Williams, Consul General. 


COMPLAINANTS Exnipit No. 24, Feb. 12, 1890 


Exhibits 21,22 and 23 are originals in cipher and trans- 
lation. 

10th February. To Spanish Consul, N. Y.— By 
steamer Olivette, which sailed to-day, I forward impor- 
tant deposition of the broker Andrade, which it is well 
the Court should be informed of, and by steamer of day 
after to-morrow, I send the original certificates which 
you ask by to-day’s telegram. It will be well to obtain 
extension of time in the proceedings on the demand un- 
til both documents arrive. Consul Williams has sent 
telegram to Commissioner stating that he had legalized 
the first of said documents. Answer. CAVADA. 
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730 COMPLAINANTS EXHIBIT 25a. 


VWenpramy $0 "OG me t. €¢> 


SPAT. No. 1,558,805. 

|, the licentiate, Emilio Valdes y Valenzuela, clerk of 
the Court assigned to the case brought against Louis 
Oteiza y Cortez, Federico Prado and others, for malver- 
sation of public funds, do certify, that in said case is 
to be fonnd the following declaration: At Havana, on 
the Sth day of February, 1890, the Court went to the 
Fortress of La Punta, where it caused Mr. Antonino 
Andrade, against whom proceedings have been carried 
on, to appear, his general description being already set 
forth, and he was notified of the obligation that he had 


donil fo state clearly, precisely, and in conformity with the 
truth, and he agreed so to do, and by way of amplify-: 
Ing the deposition by him already made he was ex- 
amined to the following effeet: Having been asked 
whether when he received from Oteiza the coupons, and . 
lists to the value of S8100,000 for collection, he gave him 
one or more vouchers or receipts, and in what form and 
terms they were drawn up, and whether they were 
written in the handwriting of the = affiant, and 
on what date, he declared, that he delivered to Mr. 
Oteiza three receipts on the same day, although he 
does not remember the dates thereof, one being for the 
amount of $46,000; another for 341,000; and another 

722 for the amount of $13,000, all with the name in blank, 


written in the handwriting of the affiant, on one half 
sheets of the commercial paper separated in the middle, 
and which receipts set forth approximately the follow 
ing: ‘** Received of Mr. . the sum of $46,000 
in coupons of the Redeemable Debt of the Island of 
Cuba, which has been delivered to me for collection, 
which amount Lreturn so soon as the same be converted 
into eash. Havana, such a day of November, 1889. 


A. Andrade.” And that the other two receipts were 
identical or similar to that which he has set forth with 
the difference in the amounts which were $41,000 and 
13,000, and that he remembers perfectly well that on 
taking such receipts to Mr. Oteiza, the latter was 
annoyed, because he did not wish to receive the same, 
and that the affiant left them on the table in the room 
of Oteiza. The examination was declared terminated 
without prejudice to its continuation, and it was read 
to him at his request and by him ratified and he signed 
after His Honor, and the assistant Distriet Attorney, to 
which 1 certifiy. Palmer. Maya. <A. Andrade. 
Emilio Valdes vy Valenzuela. Here follows’ three 
flourishes. And in compHance with that directed to be 
done I issue this present with the approval of His 
Honor the jadicial Magistrate, assigned for the investi- 
cation of this ease, at Havana, the 8th day of February, 
isvo. Examined, found correct. Aniceto de.Palma y 
Lujan. Emilio Valdes y Valenzuela, clerk. 

|, Venancio Zorilla y Arredondo, Presiding Judge of 
the Territorial Saperior Court of Havana, do certify 
that the foregoing signatures of Aniceto de Palma y 
Lujan, and Mr. Emilio Valdes y Valenzuela, are 
venuine, the former being the investigating Judge, and 
the latter, clerk of the same: and in testimony thereof, 
| issue this present at Havana, the 8th day of February, 
1890. Venancio Zorilla y Arredondo. 
SEAL | 

[, Felipo Fernandez Cavada, Governor General ad- 
interim of the Island of Cuba, ete , do certify that Mr. 
Venancio Zorilla y Arredondo, by whom the foregoing 
certificate appears signed is, as he styles himself, Pre- 
siding Judge of the Superior Court for the territory of 
Havana, and that the signature of his name and sur- 
name is similar to that which he is aceustomed to use 
in his official acts. And for the proper effect I issue 
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this present at Havana, the 8th day of February, 1890. 
Kelipe I’. Cavada. 

SEAL. 

(Here follows the certifieate of the U. Ss Consul at 
Hlavana, in English 


COMPLAINANTS Extutpir No. 27 A, Feprvary 19, 1890 
s. &. C.. STEN. 


Consulate General of the United States 6f America, 
ue Havana, Island of Cuba. 1, the undersigned, Consul 
General of the United States of America, at Havana, 
Cuba, do hereby certify that the signature to the fore 
voing and annexed dceument of Don Venancio Zorilla 
y Arredondo, President of the Superior Court of Havana, 
to which is also affixed the seal of said Court, certifying 
to the signatures of Don Aniceto de Palma y Lujan, As- 
sociate Justice of said Court, charged with the proceed- 
ings against Don Federico Prado, Don Luis de Oteyza 
y Cortez and others, for embezzlement of pable funds, 
and of Don Emilio Valdes Valenzuela, appointed Clerk 
of said Court in said proceedings, to be, in my opinion, 
true and genuine, and in the handwriting of the said 
Pon Venancio Zorilla y Arredondo, President of the 
Superior Courtof Havana. T also certify that the sig- 
nature of Don Manuel Salamanca y Negrete to the said 
document, to which is affixed the seal of the General 
Government of the Island of Cuba, is in my opinion, the 
true and genuine signature of lis excelleney, Don Man- 
uel Salamanca y Negrete, the Governor General of the 
Island of Cuba. And | do further certify that the 
coples of the depositions, prools ana other evidences 
penta anmemeN, have been In my opinion the reby prop 
erly and legally authenticated, so as to enable them to 
be received as evidence by the Tribunals of Spain and 
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of the Island of Caba. In Witness Whereof, I have 
hereunto set my hand ond affixed the seal of this office, 
at Havana, this 9th day of January a, D., 1890. 

Consulate General of the United States of America, 
Havana. I, the undersigned, Consul General of the 
United States of America, at Havana, Island of Cuba, 
do hereby certify that the foregoing and annexed docu- 
ment is the original certificate made by me on the 9th 
of January last, certifying to certain proceedings of ex- 
tradition against Don Federico Prado, Don Luis de 
Oteyza y Cortez and others, but which was withdrawn 
by me on the 18th day of January, annulling by signa. 
ture thereto and substituting therefor the certificate 
which now appears with the said proceedings under said 
date of January 18, 1890. Given under my hand and 
official seal at Havana, the 12th day of February, 1890. 
Ramon O. Williams, Consul General. (Seal. ) 


COMPLAINANTS Exutpir 284. Fepruary 19, 1890 
e. 8. C.. SPEn. 


Consulate General of the United States of America 
at Hlavana, Island of Cuba. I, the undersigned, Con- 
sul-General of the United States of America at Havana, 
Cuba, do hereby certify that the signature to the fore- 
eoing and annexed document, of Don Venancio Zorilla 
vy Arredondo, President of the Superior Court of Hav- 
ana, to which is also affixed the seal of said Court, cer- 
tifving to the signature of Don Aniceto de Pajlma y 
Lujan, Associate Justice of said Court, charged with 
the proceedings against Don Fedetico Prado, Don Luis 
de Oteyza y Cortez, and others, for embezzlement of 
public funds and of Don Emilio Valdes Valenzuela, 
appointed Clerk of said Court in said proceedings, to 
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be, in imy opinion, true and genuine, and in’ the hand- 
writing of the said Don Venancio Zorilla y Arredondo, 
President of the Superior Court of Havana. [also cer- 
tify that the signature of Don Manuel Salamanca y 
Negrete to the said document, to whichis affixed the 
eal of the General Government of the Island of Cuba, 
is in my opinion, the true and genuine signature of His 
Exceileney, the Governor General of the Island of Cuba. 
And I do further certify that the foregoing and annexed 
warrant of arrest, has been in my opinion, thereby pro- 
perly and legally antienticated so as to entitle it to be 
received as evidence by the Tribunals of Spain and of 
the Island of Cuba. In witness whereof, I have here- 
unto set my hand and affixed the seal of this Consulate 
(Feneral, at Havana, the 9th day of January, 1890. 

SEAL. 

Consulate General, of the United States of America, 
Havana. I, the undersigned, Consul General of the 
[nited States of America, at Havana, Island of Cuba, 
do hereby certify that the foregoing and annexed docu- 
ment is the original certificate made by me on the 9th 
of January last, certifving to certain proceedings of ex 
tradietion against Don Federico Prado, Don Luis de 
Oteyza y Cortez, and others, but which was withdrawn 
by meon the 18th day of January, annulling my sign. 
ature thereto and substituting therefor the certificate 
which now appears with the said proceedings under 
siid date of January 18, 1890. Given under my hand 
and official seal at Havana, the 12th dav of February, 
Is9o. Ramon O. Witttams, Consul General 


SEAL. 


COMPLAINANTS EXHIBIT, 294. FEBRUARY 26, 1890 
Kh. H. C., STEN. 
Sen). N. 1,064, 135. 


Ministry of the Colonies : Royal Order 681: To Your 


. 


Excellency: The President of the Tribunal of Accounts 
of the Kingdom on the 10th instant has addressed to 
this Ministry the following communication. To Your 
Excellency: This Tribunal! having all its membets pre- 
sent have examined the Royal Order that Your Excel- 
lency was pleased to forward to me on the 2d of 
September last, whereby you were pleased to make 
known the instructions that had been addressed to, the 
Governor General of the Island of Cuba, as the proce- 
dure that should be observed in order to ivestigate the 
responsibility for and the repayment of the fraud com- 
mitted apparently in divers offices of the Department of 
the Treasury of said Island aforesaid, by means of 
forged warrants, directed that it should be referred to 
the District Attorney and the latter has rendered his 
opinion under date of Jannary 31 last past, in the 
manner following: The District Attorney has examined 
the Royal Order issued by the Ministry of the Colonies 
under date of September 2d last past and states: 

That the instructions of the Royal Order aforesaid 
while they show landable zeal on the part of His Ex- 
celleney the Honorable Minister of the Department 
aforesaid, in order to become informed as to the 
rmount of the sum of which the Government has been 
defrauded and which frand has taken place in some of 
the Burenus of Administration of the Island of Cuba, 
make manifest the greatest Interest that this Tribunal 
should take cognizance of that which is happening in 
so serious a matter, for the purpose, undoubtedly that 
both authorities, within the sphere of their respective 
provinces should order the proper methods to establish 
the actual peculation, and to effect the reimbursement 
thereof: but the undersigned observes that Rule 6th 
contained im the (parto dispositiva) mandatory part of 
the said Royal Order is not in harmony with the pro- 
visions in that regard of the Organie Law of this Tri- 
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bunal and the Regulations for its execution thereof, in 
that it provides that the Direetor General of the Treas- 
ury Department of said Island shall name an employee 
of the active Administration to examine the books and 
other antecedents of the ‘ Ordination ’’ and Office for 
Payments to formulate and forward the charges in doc- 
hinentary form to the put tles por sumptively responsible 
to continue the proceedings until the docket thereof 
shall reach a point of decision, in which state it Is to be 
fowarded fo the corresponding central office in order 
that the latter may decide what it deems proper, 
and that if may consult thereon with — the 
Superior Governor to the end that it may 
by him be approved, In order to become well con- 
vineed of this the following indications must be borne 
iIntmind: #/rsf:-—That the fraud in question is based 
on warrants issned apparently, but certainly with the 
Intermediation of, and that were paid by public 
employees with government funds. Second:—That the 
aforesaid fraud constitutes an actual speculation and 
the persons presumptively liable therefor are those who 
ordered, intervened as to, and paid the warrants that 
originated such defrauding, according to the provisions 
of Article 16 of the Law of Accountability of February 
20, 1850, ordered to be in force in the Colonies by Decree 
of June 2d, 1851, and of Article 14, 15 and 16 of Instrue- 
tions: us to Accountability orf the Provinces of the 
Colonies, of October 4. 1870. Third: —That the afore 
sald fraud having been discovered outside of the Court 
of Accounts, cognizance of the Docket of Proceedings 
relating to reimburseinent is of the special province of 
this tribunal, as is set forth in Article 16 of the Organie 
Law aforesaid under Section 3, and the superintending 
and directing of the same devolves upon the 3rd Section 
of such Court, in accordance with the provisions of 
Article 29 of the Oreanie Law thove mentioned 
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Fourth: —That the proper investigator of the Docket of 
Proceedings in question is the Chief of the parties pre- 
sumptively responsible and none other, this being 
clearer and absolutely provided in Article 51. of 
the said Organic Law, and 94 of the before men- 
tioned regulations; it being the duty of said 
official to continue the proceedings according to the 
Provisions of said Law and Regulations until a decision 
be reached, at which stage in accordance with the Pro- 
visions of the last part of Article 61 above cited and of 
the Decree of May 29). 1S72. in which state he shall for- 
ward the same to the Central Office in order that the lat- 
ter may determine as it considers proper, taking care to 
consult with the Secretary of this Court, in case it show 
no liability and may prejudice the interests of the 
Treasury Department, according to the Provisions of 
Article 95 of the said Regulations; this not being within 
the province of the Superior Governor of the said Island 
as said Rule 6th provides. It therefore appears clear to 
the District Attorney: Ist. That the power which said 
Rule 6th confers upon said Direction General of the 
Treasury Department to appoint an Investigator for the 
purpose of preparing tie Docket of Proceedings relating 
to the reimbursement by the parties presumptively re- 
sponsible of the supposed fraud who may be Public 
Employees, is not opposed to the Provisions of Articles 
Gl of the Organie Law aforesaid of Artiele 94 of the 
tegulations, because according to said Articles the In- 
vestigator must necessarily be the Chief of the parties 
responsible unless it shonld result that he is legally 
incapacitated to act. 2nd. That tne duty of said Rule 
6th imposes upon the Central Office to forward the de- 
cision which it may give for approval by the Superior 
Governor of the Island is likewise opposed to the 
Provisions of Article 95 of the Regulations aforesaid ; 
3d: That even supposing that said Direction should ap- 
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point as an Investigator of the Docket of Proceedings 
for the reimbursement the Chief of the party or parties 
presumptively responsible, in necordance with the said 
\rticles 61 and 94, inasmuch as the proceedings would 
not be carried on under the superintendence of the 3d 
Section, whose province it is to take charge of such 
Docket of Proeeedings, according to the 29th Aruicle of 
the said Organic Law, the inevitable result would be to 
carry out the before-mentioned Rule 6th of the Royal 
Order in question, In whith ease said Central Office 
wonld usurp the exclusive powers of said Section of the 
Court. Hence the District Attorney is of opinion that 
for the reasons above set forth said Rule 6th cannot be 
carried out without infringement of the law, and it 
be useless to answer to this reasoning that the 
moval Order does not curtail the powers of said 
section, but that on the contrary it leaves free Its Juris- 
liction, in order that it may determine what it may 
leem proper; for it belug a principle of law that no 
party presumptively Hable shall be subjected to a 
double administrative proceeding as to reimbursement 
for the same thing, since he must be subjected only to 
one, and inasmuch as this latter must be the proper one, 
and in the present ease such proper one is the chief of 
thie parties presumptivel\ responsible under direction 
of the respective Central Office and under the superin 
tendence of sald. si ection, s L chibe f is alone and exclu 
S1Ve ly thy person to take charge of th proceedings for 


reimbursement. lt results therefore that excluding 


vhat has been above set forth of an administrative 
character with reference to Rule 6th, all else whieh is 


rescribed by the said Royal Order is governmental and 
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mast therefore be carried) out with exactness in the 


manner ordered, by virtue of the powers whicu the Jaw 
‘oufers upon the Honorable Minister; and the unde 
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parties presumptively responsible for the peculation in 
question, should not be public employees, in-such ease 
the Minister has full powers to enforee the execution of 
the Provisions of the Royal Order referred to, and in a 
governmental manner to adopt such as he may think 
proper. Wherefore, and in view of the fact that the 3d 
Section has cognizance of the Fraud referred to in said 
Rule ordered, and in view of the fact that by its order 
said Ministry issued an opinion under date of October 
7th last past, stating who was the proper person who 
should prepare the Docket of Proceedings and the car- 
rying on of the same, which communication is herewith 
produced, the undersigned is of opinion that the proper 
course to pursue is to communicate this to his Excel- 
lency the Minister of the Colonies, by means of a 
respectful communication to call the attention of the 3d 
Section thereto, in order that it may issue an order to 
said Direction General that it may not carry out that 
which with reference to the carrying on of the matter in 
question has been ordered. This is the opinion of the 
District Attorney, but the Court—/n bane—in its better 
judgment will decide what may be proper. The Court 

in banc—being in accord with the opinion above set 
forth has determined to communicate the same to your 
Excellency, as I now have the honor to do. — In view of 
the preceding communication, and taking duly into ac- 
count the contents of the communication addressed by 
your Excellency to this Ministry on the 5th and 15th 
days of October last, his Majesty the King, whom God 
preserve, has determined to communicate the follow- 
ing: To the Governor General: Ist: That the Royal 
Order of September last past in its governmental cha- 
racter in nothing changes the legal precepts which with 
all force and vigor govern the matter, and that there- 
fore the interpretations that those offices of the Treasury 
Department have given thereto is not strictly correct. 
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2d: That whatever is: provided in Rule 6th of the Royal 
Order cited shall be of no effect. I communicate the 

above to your Excellency for its purposes, and in 

answer to your two communications aforesaid of the 5th 

and 15th of October last. God preserve your Kixcel- ‘ 
lency many years. Madrid, February 26,1882. Leon y 

Castillo. To his Excellency the Governor-General of 

the Island of Cuba. 


(‘COMPLAINANTS Exurpir BO. Frepruary. 26, 1890. — E. 
H.C. STEN. 


Mxhibit BO. Article 4. section 8. of the Additional 
Law to the Organae Law of the Judicial Part. 

KMxhibit 30. Article 4. Besides the matters to take 
cognizance whereof the Law of Criminal Procedure con- 
fers Jurisdiction on the sections and on the Superior 
Courts in criminal matters on the Territorial Superior 
Courts and Supreme Court, they shall also take eogni- 
zance. ‘The sections in the criminal part of the Terri- 
torial Superior Courts of cases relating to crimes com. 
mittted in the exercise of their offices within their re- 
spective territory. —- , “a. + Se 3d. 
By the adminstrative authoritive of the same places 
excepl Civil Governors. 


COMPLAINANTS Exnipir 381A, FEBRUARY 26, 1890. EK. 
H. C.. STEN: 


Mrom Defendants’ Exhibit 13, February 19, 1890. 
Article 2. In accordance with the provisions of the 
past preceding article the redeemable debt shall be sub- 


Sata 


divided into two classes and shall be represented by 
bonds to bearer in the form following: 


Series. Capital Dollars. Annuity Dollars.. 
A 25 O°T%D 
: B KO 1 DO 
( LOO 3 
1) D0) 6 
I _ B00 1D 
I 1000 30 
(y YOOU 60 
i] | DOO 150 


COMPLAINAN?S’ EXHIBIT, 32A, FEBRUARY 26, 1890. E. 
H. C., STEN. 


ArticLe V.—Notwithstanding the provisions for the 
two preceding articles such civil questions as are of a 
preliminary objectionable character and relate to the 
validity of Matrimony or of the suppression of the 
Civil State shall be referred always to the Judge or 
Tribuual that is to take cognizance of the same, and its 
decision shall serve asa basis for the criminal Tribunal. 
ArticLe VI.—If the question of Civil preliminary ob- 
jectionable character relate to the right of ownership as 
to real estate or other real right the Criminal Tribanal 

. ° shall have the right to decide thereto when such rights 
appear founded ona genuine title or on indubitable acts 


of possession. 
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COMPLAINANYTS Exurpir 33, Fesnruary 26, 1890. EK. H. 
U.. STEN: 


Translation of Article 383 of the Penal Code for the 
Island of Cuba and Porto Rieo (Official edition for the 
year 1886). Promulgated by Royal Decree, dated May 
23, 1879. The Public Officer who shall abandon his 
office, without iis resignation having been accepted, 
leaving the public interests in a prejudicial state, shall 
be punished with suspension, in its grades of maximum 
and minimum, If the abandonment of his office is made 
so as to prevent the prosecution and punishment of the 
crime comprised in ‘Titles 1 and 2 of Book 2 of this 
Code, the penalty of correctional imprisonment in its 
minituum and medium degree shall be imposed upon the 
guilty person and of the greater arrest if he had as his 
object the preventing, prosecuting or punishing of any 
other class of crime 


DEFENDANTS Exuipit A 1, Feprvuary 19, 1890. 
Bb. H. C., STEN. 


Direction as to the attributes and relations of the 
general and central offices of finance of the Island of 
Cuba, published in the Gacela de la Habana, July 234d, 
1886. (Stamp), Havanese. Printing Office of the Govern- 
ment and of the Captain-General for His Majesty, 
ISs6. 

Direction as to the attributes and relations of the gen- 
eral and central offices of finance. Srerion First, 
Cuaprer 1. Classification of Offices. AnrvicLy 1. The 
direction and executive management of the Department 
of Finance of the Island of Cuba is in charge of Supe- 
rior, General, Central, Provincial, Special and Local 
offices. The Superior office is the Intendency of 
Finance. The General office is the Intervention of 
State. The Central offices are: the Administration of 
Contributions, Taxes and Properties ; the Administra- 
tion of Customs; the Administration of Landed Rents 
and Lotteries ; the Controller's office ; the Treasury, and 
the office of Secretary of the Board of Debt. Srcrion 
Seconp, Official Rules for each office. Office of the Secre- 
lary of the Board of Debt. Avvic.e 107. This is the office 
charged with the preparation and expediting of the claims 
for unpaid credits against the Treasury which should be 
liquidated in bonds of the debi, in accordance with the 
law of July 7, 1882. AnrticLe 108. The Secretary-Con- 
troller shall decree the claims for the purpose of regis- 
try in chronological and alphabetical order, and shall 
distribute them, as may be proper, among the respec- 
tive bureaus. He shall examine into the personality of 
the parties interested in each claim, demanding, when 
hecessary, the powers of attorney or authorizations 
in legal form, proof that the grantors are living, proof 
of wills, the judicial declaration of intestates, deeds of 
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transfer,and documents which may prove the credit, &c., 
as the case may be. After the personality of the claim- 
ants has been established, he shall transmit the proceed- 
es with un decree which shall be supplied officially, to 
the Centres of Finance, wherein may ‘exist the basis tor 
a declaration and liquidation of the credits ; or officially 
through the Intendent if it relates to the offices of other 
branches. Arricie 109. The Centres of Finance, or 
the sub offices of the other branches, shall return the 
proceedings, witha report duly considered and founded, 
admitting or refusing the credit claimed and liquid- 
ating ifS amount, annexing thereto the proofs which 
may serve to establish its legitimacy and origin. 
ArTicLE 110. These proceedings shall be transmitted to 
the Commissions of the Board, in order that they may 
report upon their examination, hquidation and conver- 
sion in bonds of the debt. Articie 111, The secretary 
shall communicate to the Board the reports of the Com- 
mission, in order thatit may pass upon the same, in- 
corporating if in the record ; he shall issue a_ certificate 
which he shall annex tothe proceedings. These certifi- 
entes shall be the voucher for the warrants which, as 
Controller of the Debt. he shall issue for the delivery of 
bonds, the day appointed by the Intendent for payment. 
ARTICLE 112. The payments having been appointed, the 
warrants shall be presented to the chief ‘* Ordenador,”’ in 
order that he may authorize and examine the same on 
behalf of the Intendent, after which they shall pass to 
the Treasury to be paid in bonds. ARTICLE 113. The 
office of the Controller of the Debt shall prepare the 
special account relative to the issue, exchange, re 
demption and interests of the bonds. ARTICLE 114, 
The original proceedings wherein it may have been de- 
termined by the Board to recognize and convert the 
credits, shall, together with all accompanying data. re- 
main in the archives of the offiee of the Secretary, in 


order to serve flor the investigations of the accounts 
which may be made the day of the examination. 
ARTICLE 115. The Controller of the Debt shall keep the 
administrative account necessary for the indentification 
of the credits claimed, of those recognized, of those con- 
verted or paid, and of those pending the recognition of 
payment. tle shall keep the books of issue of bonds by 
series of each class of debt, the number of coupons 
issued therewith, the redemption and payment of inter- 
ests. He shall prepare reports as to the condition of the 
debts taken from the books of account before cited ; 
and he shall publish the same in the Gaceta, remitting 
copies to the General Intervention and to the Department 
of Foreign Affairs. AnrticLe 116. The Controller of the 
Debt, as Deputy of the General ‘‘ Interventor,’” shall 
through him render a special account of bonds, and 
shall furnish him withall the data which he may demand 
for the intervention and proceedings of inspection of 
matters of the debt. He shall periodically remit to him 
detailed notes of his opinion with reference to estimates 
and treasure operations for the credits converted into 
bonds of the debt, in order that the same may have the 
effect of reports of payment and may produce the conse- 
quent rednetion inthe accounts of publie expenses for 
the corresponding years wherein they may appear as 
due and pending in accordance with the laws of ac- 
counts. These reports with respect to the operations of 
the treasure shall produce similar reductions, in order 
that the Intervention may be able to know its book- 
keeping and the true situation of the treasure. The 
Controller's office of the Debt shall send similar re- 
ports of payment to the special ‘‘ Ordenaciones ’’ of War 
and Navy, with respect to the corresponding sections as 
to the estimate, in order that the same may have effect 
in the partial accounts of public expenses of those 
branches. Arricie 117. During such time as the office 
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anee of the loan ealled ‘** Valmaseda:”’ ete.. 


of the Secretary has no special Treasurer for the custody 
of effects. the Controller of the Debt, the Central 
Treasurer and the chief ‘‘Ordinado”’ of the Intendant’s 
office shall be keyholders of said values since they are 
ones who authorize the payment of the debt, and since 
the bonds are kept in the custody of the Central Treas- 
rer. 
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Law for the settlement of the publie debt of the 
Island of Cuba, and by-laws for the board created by 
virtue of said law of July 7, 1882. Approved at the 
meeting of September 28th, of said year by the said 
board. (Stamp.) Havana. Printing Office of the Gov- 
ernment and of the Captain-General for His Majesty, 
1882. 

LAW oF JULY 7ru, 1882. ARtTicLE 1. Bonds of re- 
deemable debt shall be issued in sufficient quantity to 
convert the debts of the Treasury of the Island of Cuba, 
represented by bonds of said Treasury, resulting from 
the subseription authorized by decree of January 31st, 
1878, redeemable and now payable, or which may to-day 
be in cireulation, on account of services and material 
contracted before July Ist, 1878, such as are payable in 
metal shall be estimated at par, and such as are payable 
in bank notes of Havana shall be estimated at fifty per 


cent, ete. ArticLe 4. For the purpose of paying the 


semi-annual accrued interests during twenty-five years, 
to be counted from July tirst of the current year of 1882, 
the following shall be converted into annnities of the 
valne of ten and five dollars; Treasury notes of the 
Island of Cuba of the issue of July 9th, 1874, the bal- 
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ArticLe 7, The examination, liquidation and conver- 
sion of the credits mentioned in Articles 1 and 4 of this 
law, as also the issne of the new redeemable floating 
debt, shall be made by a board to be known as the 
‘Board of the Public Debt of the Island of Cuba.’’ 
This Board shall be composed of the Governor-General 
as President; of the Director-General of Finanee, 
who shall act as Vice-President ; of the Controller- 
General, the Paymaster-General, the Treasurer-Genera| 
of Finance, the first Sub-Governor of the Spanish bank, 
the Military Intendent, the Paymaster of the Navy, the 
Inspector-General of Public Works, the Legal Adviser 
of the General Direction of Finance, three persons of the 
class of first contributors appointed by the Governor- 
General and of three representatives elected by the said 
creditors, as voting members ; a Chief of the Bureau of 
Finanee to act as Secretary, without vote. 

By-Laws, of the Board of the Public Dept. of the 
island of Cuba. CnHaprer |. Object and powers of 
‘the Board. <Artricte 1. The object of the Board 
created by the law of July 7th, of the present year is 
the examination, liquidation, conversion, and issning 
of the new redeemable floating debt represented by the 
following eredits against the ‘Treasury of the Island of 
Cuba, to wit, ete. ARTICLE 4. Its powers are. 
First. To approve and disapprove the resolutions pre- 
sented by the sections relative to the proof of the cre- 
dits belonging to their respective jurisdictions. Second. 
To appoint a mixed Commission, consisting of two or 
more persons from each Section, for the purpose of re 
vising a new and presenting opinion relative to the 
validity or invalidity of the doubtful credits which may 
have been submitted for its examination, in order 
that the Board may resolve as it deems best. Third. 
To demand from the offices thorough the Presidency, 
whatever data and information it may consider neces- 
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sary: for the investigation of all cases requiring it, 
respecting the credits submitted for its approval, CitaP 
ren II. Duties of the Secretary. ArtricLEe 8. The fol- 
lowing shall be the duties of the Secretary ofthe Board : 
irst. Yo prepare the minutes of the meetings of the 
Board, in clear and simple terms, specifying always the 


hb may have been approved, 


numoers of the credits hic 
disat proved or « clared to be pending. Second. By 
order of the President, to give account of the lquida- 


tions or records remitted by the Sections of the final 


cL pope val of the Board. Lhird. ‘To note in One book, 
setting forth therein the number and proof thereof, 
the eredits definitely approved which proceed from 
operations of the Treasury ; in another book, those 
which correspond to obligations of the estimate for 
ervices : and in another the ones in like manner cor- 
responding to material, observing the requisites set 
forth. Hourth. We shall keép separately a hook or 

ister wherein he shall note, with precision and clear. 
ness, the receipt and issue of documents ; setting forth 
in the column of observations the idenity of the persons 
from whom they are received and to whem they are 
returned andon what dates. 7/7. in the offices, when 
necessary, to attend to the sending of the documents 
of proof which may have beendemanded of him. Siath. 
To prepare all the documents or memoranda relative 
to the Board and which the President may order. 
ArtricLe 9 The Secretary shall have the power to 
inake such suggestions to the Board as may tend to 
explain any doubtful point which may be discussed : 
and as well to the Board as to the Sections when 
necessary, he shall give whatevel explanations thev 
hay d mand when the same are within his duties. 
AnricLE 10. He shall make the calls fon special Mmeet- 
ings and do whatever else he may be ordered by the 


Pn? ' 
President relative to the serviee which he renders. 
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DEFENDANT'S Exurpir C 1. Fepruary 19. 1890. 787 
s H. C.. STEN. 


Constitution of the Spanisii Monarehy promulgated in 
the Jsland of Cuba, May Ist, 1881. (Representation of 
the Royal Arms). Havana, Printing Office of the Gov- 
ernment and of the Captain-General for his Majesty, 
IS8s. 

Art. 4. No Spaniard or foreigner shall be detained, 
except in the cases and in the form preseribed by law. 
Art. 5. No Spaniard shall be imprisoned except by 
virtue of the warrant of a competent Judge. Every 
person detained or imprisoned without the legal for- 
malities, or except in the cases prescribed by the Con- ~8g 
stitution and the laws, shall be liberated at hisown “ 
petition or at that of any Spaniard. Arr. 16. No 
Spaniard shall be proceeded against criminally, nor be 
sentenced except bv a competent Judge or Court, by 
virtue of laws anterior to the crime and in the form by 


these prescribed, 


DEFENDANTS Exutspir D 1. FEBRUARY 19, 1890. 
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Penal Code for the Provinces of Cuba and Puerto- 
Rico, and Provisional Law of Criminal Procedure, 
ordered to be cbserved by Royal Decree of May 23, 789 
1879, Official Edition. (Representation of the Royal 
Arms.) Madrid National Printing Office, 1879. 

Trrte VIL. Of the Crimes of Public Employes in the 
discharge of lheir duties. CHAPTER II. Unfaithful 
ness fn the Custody of Doeuments. Arv. 371. A 
public officer who takes, abstracts or hides documents 
or papers confided to him by reason of his office, 
shall be punished as follows: &ec., Craprer X. Mal- 
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versation of Pablie Fands. Arr. 401. A public officer 
who having charge of public effects or funds—by virtue 
f his offiee, takes or allows others to take the same, 
shal! be punished as follows: &c. * * * ART. 402. 
\ public officer who by hisabandonment or inexcusable 
negligence shon'td give oceasion to another person to 
take the public funds or effec's referred to in Sections 
2, 3and 4 of the preeeding Article, shall be punished, 
ete. Arr. 403. An officer who, causing damage or 
interruption to the public service, appropriates to his 
own uses or thos. of others the funds or effects placed 
under his charge, shall be punished, ete. ART, 404, 
A public officer who diverts the funds or effects which 
he administers to some other public purpose than that 
for which they were destined, shall be punished, ete. 
Arr. 405. A publie officer who, being under obligation 
to make payment, as holder of funds of the State, fails 
ArT. 406. 


The provisions of this Chapter extend to persons who 


to make said payment shall be punished, ete. 


may be entrusted with any kind of funds, rents or ef 
fects, provincial or municipal, or belonging to an edu. 
cational or charitable institution, as also to the admini. 
strators or depositaries of goods attached, sequestrated 
or deposited by publie authority, even though the same 
belong to private persons. Curaprer XI. Frauds and 
Illegal EBeractions. Ary. 407. A public officer who, 
inferventng by reason of his office, in any commission 
relative to supplies, contracts, adjustments or liquida- 
tions of effects or public property, concerts with the 
parties interested or speculators or makes use of any 
other artifice, for the purpose of defrauding the State, 
shall be punished, ete. Arr. 408. A> public office: 
who, directly or indirectly, interests himself inany kind 
of contract or operation, wherein by reason of his office, 
he should intervene, shall be punished, ete. This pro 
ision iIsapplieable to private experts, arbitrators and 


accountants with respect to the goods or things in the 
appraisement, partition or adjudication whereof they 
may have intervened ; also to tutors, guardians, admin- 
istrators and executors with respect to the belongings of 
their pupils or estates. 


DEFENDANTS Exutrpir Eb 1. Fepruary 19. 1890. 
EK. H C. STEN. 


DEPARTMENT OF ForEIGN Arratrs. Lawof Criminal 
Procedure for the Islands of Cuba and Puerto-Rico Offi- 
cial Edition. (Representation of Royal Arms.) Madrid. 
Printing office of Raman moreno y Ricardo Rojas. 
Street of Isabel la Catolica No. 10. 1888, 

Book First, Title 7, Chapter I!. Prejudical Ques- 
tions. Ant. 3. As a general rule the jurisdiction of the 
Tribunals charged with the adiministration of penal jus- 
tice shall extend toa determination, for the purposes of 
punishment only, of the civil and executive judicial 
questions presented by reason of the acts under investi- 
gation when such questions shall appear to be so inti- 
mately connected with the punishable act as to be 
rationally incapable of separation. Ar?T 4. Neverthe- 
less, if the prejudical question be determinative of guilt 
or innocence, the criminal tribunal shall delay proceed- 
ings until the determination of said question by whom- 
ever may be proper, ete. Arr. 7. Inthe determination of 
prejudicial questions which may arise by reason of the 
preceding articles, the Crimimal Court shall be con- 
trolled by the rules of the civil and administrative law 
respectively. Ylle Ll, Jurisciction of the Criminal 
Yourls and Judges. Chapter 1. Rules for Determin- 
ing the Jurisdiction. Any. 10. **The ordinary courts 
shal! have jurisdiction of all criminal causes and judg- 
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ments, with the exception of the cases reserved by the 
laws to the Senate, to the tribunals of war and navy, and 
to the executive or police authorities.” Art. 14. Ex- 
cepting as to the cases reserved to the Senate, and as to 
those which the laws expressly and distinctly assign to 
the supreme tribunals, to the Territorial Audiencia, to 
the Courts of Warand Navy. and to the Executive or 
police authorities’ (the following ordinary tribunals) 
“shall, as a general rule, have jurisdiction ;° ete. Boox 
Srconp, Title VI, Chapter Tl. Of Provisional Tm- 
prisonment, Arr, 903. In order to decree provisional 
imprisonment, the following circumstances shall be nee- 
essary : Ist, There shall appear in the cause the com- 
mission of an act having a criminal character. 3d. 
There shall appear in the cause sufficient reasons for be- 
lieving that the person against whom the warrant of 
arrest is to be ordered is criminally responsible. Book 
Seconp, Title NI, Chapter Tl, of Discontinuances. 
Arr. 637. There shall be a free discontinuance : 3d. 
When the parties prosecuted as principals, or accesso- 
ries, shall appear to be exempt from criminal responsi- 
bility. Book Tnirp, 77/le 11, of Matters for Prelim- 
inary Determination. Arr. 666. Only the following 
questions or exceptions shall be matters of preliminary 
determination. oth. The lack of exeeutive authority anu- 
thorizing the prosecution in cases where this may be nee- 
essary according to the constitution, or to special laws. 
Book Fourtn. Title VI. Proceedings for Extradition. 
Arr. 824. The District Attorneys of the Andiencias and 
of the Supreme Court, each in his case and place, shall 
ask that the judge or tribunal propose to the Govern- 
ment to solicit the extradition of the parties prosecu- 
ted or condemned by final sentence, whenever this shall 
be proper and lawful. Arr. 825. In order to ask or to 
propose extradition, it shall bea necessary requisite that 
there shall have been deereed a warrant of arrest, duly 
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founded on reasons assigned, or that there shall have 
been rendered a final sentence against the accused re- 
ferred to. Arr. 828. The Judge or Court having cogni- 
zance Of the cause wherein the defendant who is absent 
in foreign parts is being prosecuted shall be the compe- 
tent one to ask for his extradition. Art. 831. The ex- 
tradition petition shall be made in the form of letters 
Rogatory addressed to the Secretary of Foreign Affairs. 


DEFENDANT'S Exutpir, F 1. Fesnruary 19, 1890. FE. 
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COMMERCIAL CoDE. OFFICIAL Epition. (Represent- 
ation of the Royal Arms). Madrid, 1885. 

TitLE V. Section 1. Of Commercial Hachanges. 
Art. 64. Legally authorized public establishments 
wherein merchants and intermediate: collegiate agents 
ordinarily meet for the purpose of concerting or carry- 
ing out the mercantile operations mentioned in this sec- 
tion, shall be called Commercial Exchanges. Arr. 65. 
The government shall have power to establish or au- 
thorize the creation of commercial exchanges, where it 
may deem proper. Companies formed in accordance 
with this code, shall also have power to establish them 
whenever the power so to do shall be one of the objects 
of the company. Nevertheless, in order that the quo- 
tation of the operations realized and published in this 
class of exchanges shall have an official character, it 
shall be indispensable for the Government to have au- 
thorized said operations before they have commenced 
to be the subject of public contract accredited by the 
quotation. The Government shall have the power to 
vrant said anthority, receiving first the reports which it 
may deem necessary. respecting its public convenience, 
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Arr. 67. The following shall be matters for contract at 
exchanges: Ist. Publie values and effects. 2nd. In- 
dustrial and commercial values issued by private indi- 
viduals or by associations or companies legally consti- 
tuted. 3rd. Ete., ete. The values and effects referred 
to in numbers 1 and 2 of this article shall be included 
in the official quotations only when their negotiation 
has been authorized according to Article 85 in the ex- 
changes of private creation, or when they have been de- 
clared negotiable by the exchanges of official creation. 
Arr. 68. In order to include public effects in the official 
quotations referred to in the preceding article, there 
shall be comprehended under this term: Ist. Those 
which by virtue of an issue represent credits against 
the state, the provinces or the municipalities, and are 
legally recognized as negotiable in the exchange. 2nd. 
Those issued by foreign nations, if their negotiation has 
been duly authorized by the Government after decision 
by the Syndicate Board of the College of Agents of Ex- 
change. 
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Malversacion.-—-El acto de distraer caudales ajenos 
en usos diferentes de aquellos para que estan destin- 
ados, El malversador tiene que responder de su ad- 
ministracion. (TRANSLATION). JMJa/lvrersacion.—The act 
of diverting the funds of others to uses different from 
those for which they were intended. The party com- 
mitting the malversation must answer for his manage- 
ment of said funds. 

Peculado.—Uurto de caudales del erario publico, 
hecho por las perse nas que intervienen en ellos. Este 
delito se halla taxativamente ecomprendido en el Codiga 
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Penal bajo el epigrafe de ma/cersacion de eaudales S05 
publicos: Art.405 al 410. (Transniation). Peeulado. 
Larceny of funds of the pnblie treasury, committed 
by persons having the custody thereof. This crime is 
limitedly comprehended in the Penal Code under- the 
heading of ** Malversation of Public Funds.’ Arts. 405 
to 410. 
Novisimo Diccionario Legislation y Jurisprudencia, 
por Don Epifanio Sanchez de las Matas 


DEFENDANTS Exuipir H, Fes y 20, 1890. 
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Malrersacion. La inversion de caudales en usos dis- 
tintos de aquellos para que estan destinados. El mal- 
versador es responsable de su administracion. (Trans- 
lation.) Jalversacion. The use of funds for different 
purposes than those for which they were intended. The 
party committing the malversation is responsible for his 
management of said funds. 3 
Peculado. La sustraccion de caudales del erario pub- 
lic, he cha por les mismas personas que los manejan. 
(Translation.) Peevlado. The taking of funds of the 
public treasury by the same persons who have the man- 
agement thereof. (Rational Dictionary of Legislation 
and Jurisprudence, by Eschirche. ) 807 


DEFENDANTS Exurpit I. Feb. 26, 1890, KE. H. C., STEN. 


Malversacion.—f. Accion y* efeeto de Malversar. 
Malversar. (Del. lat. male, mal, y versare volver.) a. 
Invertir ilicitamente los caundales ajenos que uno tiene a 
sn cargo, en uses distintos de aquellos para que esten 


destinados. Peewlado. (Del lat. peenlatus, de peculinm 
caudal.) m. For. Delito qe consiste enal hurto de 
caudales del errario publico, heeho por aquel a quien 
esta confiada sn administracion. (Diecionario de la 
lengna Castellana por la Real Academia Espanola. ) 


TRANSLATION OF ABOVE.—JMalversacion. The act or 
effect of ** Malversar.’ Malversar. (From the Latin 
mate, wrong, and versare, to convert.) To unlawfully 
divert to uses other than those for which they are in- 
tended, the funds of othersin one’s charge. Peculado. 
(from the Latin peculatus : from peculium, IMnoney ) M. 
Kor. A crime which consists of the lareeny of funds 
belonging to the public treasury, committed by him to 
whom the administration thereofis confided.  (Dietion- 
ary of the Spanish Inngnage by the Spanish Royal 
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Nunes. (Rubrie.) (Notarial Seal.) Aect of reeord 
of the legal opinion of various lawyers. Number four. 
in the City of Havana, on the 7th day of Jannary, 
iS90, before me Alejandro Nunes de Villavicencio v 
Alvarez, a Notary Public of the College and District of 
this capital, whereof | ain a resident, in. the presence 
of the witnesses Mr. Juan de Dios Ojeida y Cremadells 
and Mr. Federico Verdes y Fernandez, residents of 
this place, Luly qualified to act as witnesses and .ve 
quested so to do; appears Dr. Miguel Gener y Rincon, 
anative of this city anc province, forty-one years of 
ave, married, a lawver, residing at No. 2 in the Street 

f Merenaderes: who presents his personal certificate of 
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the 9th Class, authorized by the Justice of the Ward ot 
Monserrat, on the 380th day of April, of the year last 
past, under No, 4250, which | return to him ; who gives 
assurance that he is in the full enjoyment and exercise 
of his civil rights; whom I, the Notary, hereby certify 
to be personally known to me, whose profession and 
residence are also known to me, whom J find in my 
judgment with the necessary capacity to execute the 
act of record as to the legal opinion of the lawyers here- 
inafter set forth, and who declares: 

First. —That the is he attorney for Mr. Luis de Oteiza 
vy Cortes, as appears by the power of attorney which 
was executed in his favor on the 2Ist day of July, 1886, 
under No. 599, before the Notary of this Capital, Mr. 
Carlos Amores y Sauz, which power of attorney he 
swears has not been revoked nor in any manner limited, 
which confers, among other faculties contained therein, 
the following, namely: to represent him judicially 
whenever it may be necessary, before any-authorities, 
judges, or tribunals, In matters governmental, volun- 
tary, contentious, or administratively —contentious, 
suits, causes and universal judgments, civil and crim- 
inal matters, instituted or to be instituted by or against 
him, to present complaints and accusations, and what- 
ever demands may be proper or his rights may require ; 
all of which appears. in the copy of said power of at- 
torney issued by the said notary on the 4th of the pres- 
ent month, which said power of attorney is literally in- 
serted in an act which with reference to another matter, 
was executed before the subseribing notary yesterday. 
That, as such attorney, he desires to record the follow- 
ing legal opinions of various Spanish lawyers who prac- 
tice their profession in this Capital, with respect to the 
matters hereinafter set forth. Ist. According to the 
Spanish laws which are in force in the Island of Cuba, 
the ordinary tribunals are not competent and have no 
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| S14 jurisdiction to take cognizance of the crimes of defalca 
tion or embezzlement of public property, of forgeries, 


ete., committed by officials of the administration of the 
State in the exercise of their functions, until a prelim- 
inary administrative record shall have been substan- 
tinted and terminated, wherein the parties presumptively 
liable shall have appeared and wherein either personally 
or if absent, then by attorney, they shall have been able 
to present answers in their justification, and until after 
this requisite shall have been complied with, the matter 
cannot pass to the ordinary tribunals, nor can these lat 

] liction or be competent Co proceed 
against said officials. YC, That the laws or legal disposi 


tions which provide what is embraced in the preceding 


5 parngraph, are the following: The Royal order of Sep- 
tember 2d, 1881, Chapter 9 of the Regulations of the “Car 
reras Civiles de Ultramar,”’ on June 3d, 1876; royal decree 
and regulation of September 12th, 1878, regarding the 
authority to institute criminal proceedings against public 
officials ; Articles 16, 20, and 21 of the Ley Organica of the 
Court of Accounts of the ningdom, dated June 3d, 1870 ; 
Articles 94 and 97 of the regulations of said tribunal ; Ar- 
ticles 66, 67, and 63 of the regulations of the public treas 
ury of November 8th, 1871; Articles 22 and 70 of the 
provisional law of administration and accountability of 

3 June 25th, 1870; Articles 171, 172, and 185 of the same 
: instructions of October 4th of the said year 
| 816 for the purpose of giving effect to the decree 
| of accountability of the department of Foreign 
| Affairs, dated September 12th prior; and = Arti- 

| ticles 4, 10, and 14 of the law of criminal procedure. 


srd. That,aecording to Article 4 of the Constitution of 
the Spanish Monarchy, at present in force, no Spaniard 
nor foreigner shall be detained, excepting in the cases 
and in the manner prescribed by law. 4th. That ae- 
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rding to Artiele 5 of satd constitution, no Spaniard 


— ane : 
ae. ener nerreemrnareenene 


shall be imprisoned excepting by virtue of an order of a 
competent Judge, and every person detained or im- 
prisoned without the legal formalities, or excepting in 
the cases provided for by the Constitution of the laws, 

: shall be placed at liberty upon his petition or that of 
any Spaniard. Sth. That according to Article 16 of 
said Constitution, no Spaniard can be proceeded against 
criminally nor sentenced excepting by the Judge or 
tribunal having jurisdiction therein, by virtue of laws 
prior to the crime and in the form by these prescribed. 
Stconp. That the lawyers practising their profession 
in this city, whose legal o»inion upon the matters con- 
tained in the preceding article he desires to record under 
oath, are the following: Mr. Antonio Mesa y Domin- 818 
gues, Accounting Secretary of the Illustrious Colilege ' 
of Lawyers, First Secretary of the Circle of Lawyers 
and Provincial Deputy ; Mr. Jose Sedano y Agramonte, 

Treasurer of the Circle of Lawyers, ex-Municipal Judge 

of this city, Counsel of the Society of Workmen of this 

city, author of various works of law; Mr. Gaston Mora 

y Varona, publicist, and Dr. Benito Vidal y Gregori, 

who is also a lawyer ofthe State of Louisiana in the 

United States of America. 

Toro. That therefore he requested me, as Notary, 

to proceed to the offices of the said lawyers, and ex- 

plaining to them the object of this record, to make ap- 

| pear therein the sworn declaration of each one, deliver- 

: ingas many certified copies as he may need for the use 81g 

of his client, Mr. Oteiza Vy Cortes. I, the notary, by 

virtue of the premises, have prepared this act of record 


Py 

4— —- ; — 

of legal opinions in order to carry out the petition of 
Mr. Miguel Gener y Rincon, as attorney of Mr. Luis de 


Oteiza v Cortes, and the sume having been read by him 
and by the witnesses, the first mentioned ratified the 
contents thereof, signing it with those last mentioned, 


that isto say, with the witnesses, who are also person- 


, ree 4 
ally known to me and whose capacity LT know. To all 
of whieh I do hereby certify. ns also to the corrections 


made and to the conformity of the deponent and wit- 
nesses, which corrections having been examined and 
approved, areas follows: before, any, eorrect. Dr. 
Miguel Gener, Juan de D’ Ojeda, Federico Verdes. 


Signed, Alejandro Nunes. A seal which says: Ale. 
jandio Nunes de Villavicencio, Notary Public. Nihil 
L.inus Fide, Havana. Procrrpine. At Havana and 
immediately succeeding the above on the same 7th 


day of January of 1890, I, the Notary, in order to 
comply with the solicitation contained in the preced 
ing record, went to the house occupied by the College 
of lawyers of this capital, to the secretary's office 
thereof, which position is filled by the lawyer, Mr. 
\ntonio Meza Domingues, who, being present, was by 
ne Instructed as to the purpose of this proceeding, tO 
whom [read in full the said record, in order that with 
reference to the five legal points therein set forth, he 
should declare under oath Is opinion as a lawyer in 
view of the laws actually .in foree in this island ; he 
thereupon declared that his opinion as a lawyer was en- 
tirely in aeecord with that set forth respecting the five 
legal points upon whieh he was consulted, and that said 
opinion is the same which he has expressed to all those 
who have consulted him with reference to such matters 
in the various cases which, during the twelve vears that 
he has practiced his profession, have presented them- 
selves; he thus declares, under oath, in the form re 
quired, and signs before me, as IL docertify. L. Antonio 


Meza vy Domingues. Alejandro Nunes. Rubrieated. . 


Another. At Havana, and immediately thereafter, on 
the said 7th day of January, 1890, TI, the Notary, in 
order to comply with the record referred to, went to the 
house No, 58 in the street of Prado, residence and office 


of the bey yy VF. Mr Jose Sedan ie A ramonte, who being 


present was by me duly instructed as to the purpose of 
this proceeding, to whom Ll read in full the record exe- 
cuted by Mr. Miguel Gener y Rincon, as attorney for 
Mr. Luis de Oteiza y Cortes, in order that with respect 
to the five legal points therein set forth he might declare 
under oath his opinion as a lawyer, according to the 
laws in force in this island; thereupon he declared that 
his opinion as lawyer was entirely in accord with that 
set forth In the five legal points referred to, upon which 
he was consulted, and is the same which he has ex- 
pressed to all who have consulted him upon such mat- 
ters in the various causes which, during the time that 
he has practiced as a lawyer, have been presented to 
him; he thus declares under oath in the required form, 
and signs with me as I do certify. L. Jose Sedano y 
Agramonte. Alejandro Nunes. Rubricated. Another. 
At Havana, and immediately thereafter, on the same 
ith day of January, 1890, 1, the Notary, in order to 
comply with the record heading these proceedings, went 
to the house No. 56 in the street of Prado, residence 
and office of the lawyer, Mr. Gaston Mora y Varona, 
who being present, was by me instructed as to the pur- 
pose of this proceeding, was by me informed as to the 
record referred to, in order that, with respect to the five 
legal points set forth therein, he might declare under 
oath his opinion as a lawyer in accordance with the laws 
in force in this island; he thereupon declared that his 
opinion asa lawyer was entirely in accordance with that 
set forth in the tive points referred to, and upon which 
he was consulted, and that said opinion was the same 
which he had expressed to all who have consulted him 
upon like matters in the various cases which, during 
the time that he has been practicing his profession, have 
presented themselves. He thus declares under oath, in 
the form required, and signs before me, as I do certify. 
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LL. Gaston Mora y Varona \lejandro Nunes. Rubri- 
cated, 

Another. At Havana, and immediately thereafter on 
the same 7th day of January, 1890, I, the notary, in or- 
der to comply with the record at the head of these pro- 
ceedings, went to the upper stories of the house No. 21 
of the street of Obispo, where is the office of Dr. senito— 
Videl y Gregori, a Spanish lawyer, having an office in 
this city, a lawver also of the State of Louisiana of the 
United States of America, and lastly counsel of the 
Spanish Consulate at New Orleans, to the duties of 
which office he is notat present attending, for the rea- 
son that he has lief of absence : satd gentleman being 
present, [instructed lim as to the purpose of this” pro- 
eeeding, reading to lim fully the said record, in order 
that with respect to said five legal points therein. set 
forth, he might deelare under oath his opinion as a 
lawyer, keeping in mind the laws in force in this 
Island ; he thereupon declared that his opinion as a 
Spanish lawyer, is entirely in accordance with what is 
set forth in the said five legal points, with reference to 
which he is consulted and is the same which he has ex. 


pressed to asmany as have consulted him upon such 


matters in the various cases which, during the ten 
years that he has practised his profession, have pre- 
sented themselves to him; he thus declares, under 
oath, in the form required, signing before me as TI do 
certify. Dr. Benito Vidal y Gregori. Alejandro Nunes. 
Rubricated. The above agrees exactly with its original, 
which under number fonr appears in the current proto- 
col of my notary’s office, reference to which is hereby 
made. At the request of Dr. Miguel Gener y Rincon, 
as attorney of the said Mr. Luis de Oteiza y Cortes, I 
isstle this first COpy Upon four sheets of sealed paper, 
the first. of the 10th class. and the others of the 12th. a 
note thereof being made at the margin of the ree 


ord, which I stamp, seal and sign at Havana on the 
7th day of January, 1890. Witnessed of seven oclu. 
Notary eighty ap. Not correet. (Signed) Alejandro 
Nunes (Rubric. ) 

Notarial seal. Stamp duly cancelled. Seal of the 
College of Notaries. 

LEGALIZATION : We, the subscribing Notaries Publie 
of this College, and residents of this place, do hereby 
certify that Mr. Alejandro Nunes de Villavicencio y 
Alvarez, by whom appears to be anthorized the above 
copy of the record for the recording of the legal opin- 
ions of various Spanish lawyers practising their profes- 
sion in this city, which said record was made yesterday 
at the petition of Dr. Miguel Gener vy Rincon, as attor- 
ney of Mr. Luis de Oteiza y Cortes, is, as he is therein 
called, our confrere that he uses a signature, seal and 
rubric the same as those which appear to be his, and 
that he is in the actual practice of his profession, noth- 
ing to the contrary appearing thereto. In testimony 
whereof, we issue these presents, sealed with the seal 
of our College, making the proper record thereof at 
Havana on the 8thday of January, 1890. Witnessed. 
like, notecorrect. Joaquin Lancis (Rubric.) Notarial 
Seal. Francisco de Castro (Rubric.) Vised, Senior 
District Judge V. Pardo. 

Consulate General of the United States of America at 
Havana, Cuba. I, the undersigned, Consul General of 
the United States of America, at Havana, do hereby 
certify, that Messrs. Francisco de Castro, and Joaquin 
Lancis, whose signatures and seals appear to the fore- 
coing notarial certificate, to which are also affixed the 
signature of the Senior District Judge, Don Vuente 
Pardo, and the seal of the Royal College of Notaries, 
are duly authorized and commissioned Notaries Public 
of this city and resident therein. Given under my hand 
and official seal at Havana, this eighth day of January, 
1890. Ramon 0. Williams, Consul General. [SEALT. | 
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Consuiate General of the United States of America, 
at Hlavana, Cuba. I, the undersigned, Consul General 


of the United States of America, at Havana. do further 


certify, that the foregoing documents are properly 
and legally authenticated as copies of original pa- 
pers, so as to enable them to be received in the trib- 
unals of Cuba, as evidence in defense of a charge of em- 
bezzliement, and as evidence in defense of said charge 
upona preliminary hearing before a committing magis- 
trate, and as evidence in defense of said charge in an 
extradition proceeding upon a hearing before a compe- 
tent magistrate,and especially as evidence in all the cases 
enumerated where said charge of embezzlement is made 
against Don Luis de Oteiza y Cortes. In witness 
whereof, IT have hereunto set my hand and affixed the 
seal of this Consulate General at Havana, this eight- 
eenth day of January, eighteen hundred and ninety. 
Ramon ©. Williams (Rubrie), U. S. Consulate Gen 


erali SEAL 


DEFENDANTS. Exuinit L. Feb. 19. 1890. KE. H. C. 


SEAL. (N. QO. 016.104). 


|, Jose de Mareos Llera, Chief of the Burean of the 
Third Class of the Secretary s Anditing office of the 
Board of Debt of this Island, and by virtue of an order 
of substitution, in charge of said Secretary’s Auditing 
office, the incumbency of Mr. Luis de Oteiza v Cortes 
having terminated, do hereby certify that the office of 
Accounting-Secretary of the Honorable Board of Debt 
of this Island is not required to give bond, and that, 
therefore, there ean be no doubt that Mr. Luis de 
(oteiza v (‘ortes did not vive such bond. This certifi- 


cate, answering as it does the Sth point contained in the 
petition presented to his Excellency the Intendent- 
General of the Treasury, by Mr. Miguel Gener, attorney 
for Mr. Luis Oteiza, I issue these presents by order of 
his superior authority, at Havana, on the 18th day of 
January, 1890. Jose de M. Liera (Rubric.) Vised, the 
[Intendent-General, Urzais. Stamp, Notarial — seal. 
Stamp, 543, 

We, the undersigned, Notaries of the College of the 
Territory of the Andencia of Havana, and residents of 
said city, do hereby certify, that Mr. Jose de Marcos 
Liera, by whom the above certificate is issued, is at 
present filling the office of Accounting Secretary of the 
Board of Debt, and that Mr. Angel Urzais, by whom 
said certificate appears vised, is Intendent-General of 
this Island, actually filling said office ; that both use 
signatures similar to those which respectively authorize 
the said certificate and vise, which said signatures, by 
their resemblance to those which they are accustomed 
to use, we hold to be authentic, nothing contrary there- 
to appearing. And, for its legal effects, we issue the 
present certificate, sealed by the seal of our College, the 
appropriate registry thereof having been made in our 
books of record. Havana, January 18th, 1890. Joaquin 
Lancis (Rubric.) Notarial seal. Jose A. Portocarrero. 
Notarial seal. Stamp duly canceled. Seal of the Col- 
lege of Notaries. No. 127. Vised, by the Senior Dist. 
Judge, Pardo. 

Consulate General of the United States of America, 
at Havana, [sland of Cuba. | 

[, the undersigned, Consul General of the United 
States of America, at Havana, Island of Cuba, do here- 
by certify that the signatures to the annexed 
notarial document—to which are affixed the seal 
of the College of Notaries, and signature 
of Don V. Pardo, Senior District Judge, 
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are the true and genuine signatures and notarial seals 
of Messrs. Joaquin Lancis and Jose Antonio Portocar- 
rero, Who certify to the signatures to the preceding cer- 
tificate of Don Jose Marcos Llera, the Secretary-Audi- 
tor (Secretario Contador) of the junta dela Denda, and 
the countersignature of Don Angel Urzais, the Intend- 
ent-General of Finance of this Island, together with 
the seals of said junta, and Intendency-General ; that 
said Notaries are duly authorized and commissioned 
Notaries Publie of this City, and that to all their offi- 
cial acts full credit and faith are due and given, as well 
in Court as thereout. And I do further certify, that the 
foregoing document is properly and legally authenti- 
cated, so as fo entitle it to be received in the tribunals 
of Cuba, as evidence in defense of a charge of embezzle 
ment and as evidence of said charge upona preliminary 
hearing before a committing magistrate, and as evidence 
in defense of said charge in an extradition proceeding 
upon a hearing before a competent magistrate and 
especially as evidence in all the cases enumerated where 
said charge of embezzlement is made against Don Luis 
de Oteiza v Cortes. In witness whereof, [have hereunto 
set my hand and affixed the seal of this Consulate- 
General at Tlavana, this twentieth day of January, 
eighteen hundred and ninety. Ramon O. Williams, 
Us. Consul General. [SEAL. | 


DEFENDANT'S Exutpit M. Fepruary 19, 1890. BE. H.C 
Sten. 
ee No. 148.460. 
Nunes (Rubric). Notarial Seal.—Reeord of Acts and 
Proceedings had before the Honorable Couit of the 


Territory. Number Three.—In the City of Havana, on 


the 6th day of January, of one thousand eight hundred 


and ninety, before me, Alejandro Nunes de Villavicencio 
y Alvarez, Notary Public of the District and College of 
this Capital, wherein [am a resident, and in the pres- 
ence of the witnesses, Mr. Juan de Dios Ojeida y Crema- 
dells and Mr. Federico Verdes y Fernandez, residents 
of this place, duly qualified to act as such, and being 
requested thereto, appears Dr. Miguel Gener y Rincon, 
i native of this city and province, forty-one years of 
age, married, lawyer, and residing at No. 2 in the 
street of Mercaderes, who presents his passport of the 
ninth class, authorized by the Justice of the Peace of 
the Ward of Monserrato, on the 30th of April of the 
year last past, numbered 4250, which Lreturned to him ; 
who gives assurance that he is in the fullenjoyment and 
exercise of his civil rights; whom I, the Notary, hereby 
certify to be personally known to me; whose profession 
and place of residence are also personally Known to me; 
who is, in my judgment, with the necessary capacity to 
execute the record of facts hereinafter set-forth, and 
who thereupon declares: //rst.—That he is the attor- 
ney of Mr. Luis de Oteiza y Cortes, as is proved by the 
copy of said power of attorney, which he presents, and 
which reads as follows: ‘‘No 693. In the City of 
‘ Havana, on the 2ist day of July, of one thousand 
‘eight hundred and eighty-six, before me, Carlos 
** Amores y Saus, a resident of said citv and a Notary 
‘of the same and of its College, appears Mr. Luis de 
‘ Oteiza vy Cortes, a native of Madrid, thirty-three years 
‘of age, a bachelor, legal counsel for the Exchequer, 
‘and resident of this place, at No. 22 street of la Obra- 
‘pia, who presents his passport of the fourth class, 
‘numbered 3188, issued the 23th day of October last, be- 
‘fore the Justice of the Peace of the Ward of San Felipe, 
‘and who, having given assurance that he is in the 
‘full enjoyment of his civil rights, and that he has the 
‘necessary legal capacity to execute the present power of 


S41 


842 


843 


S44 


$40 


*> 


attorney, nothing contrary thereto appearing, declares 


‘that he hereby confers upon Dr. Miguel Gener y Rin- 
‘con, resident of this city, special power, authorizing 


‘him to demandand receive from Mr. Robert Reinleing 


‘the nmounts due from him to the declarant. to make 


‘use of such requisitions as be may think necessary, 


‘“and to execute such receipts or releases as may 


‘be proper for the amount whieh said Mr. Rob- 


‘ert Reinleing may deliver to him. He _ fur- 


‘ther executes this power of attorney in favor 


. 


of Dr. Gener and of the Solicitors of the Courts 


‘of First Instance of this city, Mr. Francisco del Bar- 


rio, Mr. Jose -de Zayas Basyen and Mr. Edourdo 


* Adot, and in favor also of the Solicitors of the HHon- 
‘orable Court of this Territory, Mr. Luis Plutareo Val- 
‘des, Mr. Manuel del Barrio, and Mr. Juan Mayorga, 
‘authorizing them, jointly or separately, and tndis- 
‘criminately, to represent him, judicially, in whatever 


° 


matters may arise. He hereby empowers them to 


‘make compromises, to appear in oral proceedings and 


* meetings, to exercise therein the rights and tights of 


‘action of the grantor, as they may think best; to de- 
‘mand the execution of the compromise or of the de- 


‘cree which may be given, should they accept the same, 


or to demand its nullification, and to appeal from the 


‘orders which may be made; torepresent him before 
‘any and all authorities, Courts and tribunals in Gov- 
*ernmental, voluntary, contentious and contentious-ex- 
‘ecutive proceedings, in all suits, causes and universal 


* 


judgments of whatever kind, and inall matters civil or 


‘criminal, instituted, or to be instituted by or against 
‘the declarant, to present petitions, complaints and de- 
‘mands, as may be necessary and proper in law ; to 


present writings, witnesses, documents and other 


‘proofs; to demand acknowledgments, executions, 


‘citations, adjournments, attachments, sales of goods, 


‘arrests, punishments, releases, the execution of judg- 
‘ments, and whatever else may be proper ; to impeach, 
denounce, swear, resign, object, protest, petition and 
‘‘appeal; to interpose all the resources of complaint, 
: ‘* force, nullification, abrogation and others, ordinary 
‘and extraordinary ; to continue or renounce the same, 
‘* to prosecute the suits until the final termination and 
‘execution of the judgments, and to make use there- 
‘for of all the matters permitted by law. He further 
‘ authorizes them to appoint substitutes for the execu- 
‘tion of this power hereby approving whatever may be 
‘done. Thus declares the grantor, the witnesses 
‘thereof being Mr. Alejandro Villalon and Mr. Juan 
‘* Jose Rodriguez, who make known their legal qualifi- 
: ‘cations, and who are residents of this city; all of 
‘said parties being duly apprised of their right toread 
‘this document for themselves, and having renounced 
‘the same, I proceeded to read it, from beginning to 
‘end, receiving the confirmation and ratification of the 
. ‘‘crantor, who signed with the witnesses. And I, the 
‘Notary, do hereby certify, that said grantor is per- 
‘sonally Known to me, and that I have knowledge of 
‘his oecupation and residence, and of the other matters 
‘set forth in this document. Luis de Oteiza, Alejan- 
: ‘*dro Villalon, J. J. Rodriguez del Valle. Sealed. 
‘*Carlos Amores. The above agrees with the original 
‘‘ instrument, reference to which is hereby made and 
‘ which remains on file with the memoranda of this copy 
‘‘and of those previously issued in my protocol of the 
‘* vear 1886, marked No. 599. I issue the present copy 
ee ‘‘to Dr. Miguel Gener upon one sheet of the 7th and 
‘one of the 12th, at Havana on the4th day of January, 
‘1890. Corrections. Presenting. Between lines. Civil. 
‘or criminal. correct. witnesses. for. eighty-nine. not 
‘correct. sealed. Carlos Amores. The above is suf- 

‘ficient. Dr. Miguel Gener.’ 
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[, the subseribing Not iy, Ao hereby certily that the 
preceding isan exact COPY of thee pV presented, and 
which, duly rubricated, [ have returned to the party in 
terested. | 

Continuing his declarations, the party appearing 
declares: Second.—That in consequence of his said ap- 
pointment, and having learned that before the Honor 
able Court of the Territory «a proceeding has been 
instituted against his client Mr. Oteiza y Cortes, fora 
supposed malversation of funds in the Office of the 
Debt of this Island (whereof his said client was Secre- 
rary . he presented, together with a COPY of the eorres-, 
ponding power of attorney, a petition, copy of which he 
now presents, in order that the same may be inserted 
In its proper place and registered. Said petition liter 
ally copied reads as follows :—** Honorable Sir: LI, Dr. 
++ Miguel Gener, attorney for Mr. Luis Oteiza y Cortes, 
‘as appears by the certified copy of the power of attor. 
‘ney, which in due form T hereto annex, by reason of 


P 
‘the proceeding which has been instituted on account f 
‘of defaleations or malversation of publie funds sup | 
* posed to have been committed in the Secretary s 
‘office of the Board of the Debt, as may be most 
‘proper and lawful, do appear before your Excellency 
‘ond declare: That by public report and through the 
‘press, L have learned that criminal proceedings have 
‘been instituted, and that my client is included therein 
"aS £) probably onilty party, As auftorney for suid Mr. 
‘Oteiza, such news has surprised me, for the reason 
that -by royal order of September 2, 1881, it is dis- 
4 


‘tinetls provided thar whenever delaleations, malver- 


‘ sations, forgeries, ete., shall appear in the office of 


‘the State, before the matter shall pass and be 
‘delivered to the Courts of Justice, and before the 
‘parties supposed to be guilty shall be arrested, an 
‘executive record shall be had for the purpose of 


** 


»* 


ascertaining the faets, in which reeord, of necessity. 
shall be heard the parties presumed to be guilty, 
‘either personally, if they be present, or if absent, then 


‘by their legally constituted representatives. In 
‘the present case, the matter has passed into 
‘the Courts of Justice with evident infraction of 
‘that sovereign order, for the reason that said 


* previous executive record bas not been held in the 
‘ presence either of Mr. Oteiza nor in that of his sub- 
‘scribingattorney. It has not been possible to disre- 


‘gard said royal order in any case, much less since the 


‘Jaw of criminal procedure has come in foree among 


-us. Articles 4, 10 and 14 of said law agree with said 
‘royal order, and deprive the ordinary tribunals of 


‘jurisdiction and authority in the matter,at least for the 
‘‘ present, thereby vitiating and nullifying whatever 


‘may have been done up to the present time. 


Mr. 


‘* Oteiza, after presenting the resignation of his office, 
‘left this city on the 28th day of December ‘last past, 
*coing by way of the United States, to Madrid, in a 
‘manner lawfal and peaceable, in the light of day, 
‘without hiding from anyone, with the knowledge and 
‘ permission of the authorities, with his passport  pre- 
‘ viously countersigned by the Justice fof the Peace of 
‘the ward wherein he resided, the only formality re- 


‘quired by law , 


- 
* 


these circumstances, as also his de- 
tention in New York, his making his voyage quietly 


‘and peacefully, without changing his name, nor em- 


* 


ploying any of the means which a criminal would 


‘have used. these circumstances, whereof we all have 


‘knowledge through the telegraphic notices, official 
‘and unofficial, which the press of this capital has made 


* 
* 


public, compel a recognition ofthe fact that the voy- 


‘age of said Mr. Oteiza—which he had the most per- 


** 


fect right to undertake after having resigned the pub- 
lic position which he was filling—has nothing of the 


854 


855 


‘* According to the royal order above cited, before 


‘appearance ofa flight, and gives not the slightest 
‘foundation for supposing that such was his intention. 


the 


‘** Courts of ordinary jurisdiction could proceed crimin- 


‘ally in the investigation of the acts supposed to be 


‘cluded, wherein said acts should 
‘the presence of said Mr. Oteiza or of his attorney ; 


‘eriminal, before 
could be order (| ana effected, if Is indispensable that 


* an 


the nrrest of Mr. Oteiza for said acts 


bye instituted and Con 


be investigated In 


executive record should 


‘and until this be done (in the present case it has not 
** been done), the ordinary Courts have no jurisdiction 


=~g 


‘an 


that 
‘in the 


matter, and, therefore, whatever they may do 
no effect. Wherefore, | 
will recognize meas a party 
of Mr. Luis de Oteiza 


the 
therein is void and of beg 


Mxcellency 
attorney 


you! 


cts 


name and 


‘y Cortes, by the subscribing solicitor and by virtue of 


the certified copy of the power of-attorney which I 


‘annex 
‘ «declare void all 


and for the reasons set forth, that you will 


that has been done by the ordinary 


‘jurisdiction, that you will declare your Excelleney fo 
‘be without jurisdiction in the matter until the prelim- 


* 


inary administrative record shall have been substan- 


‘tiated with the appearance of Mr. Oteiza, or of his at- 


* 


* torney, 


In accordance with the provisions of the 
royal order of September 2d, L881, and of Articles 4, 10 


‘and i4 of the law ofecriminal procedure; that you will 


consequently order that all the proceedings by your Ex- 


‘cellency taken in this case shall be of non effect, issu- 


‘ing to that end the proper notices and advices ; that 
‘you will order that when this has been done the pres- 


~ ent proceedings shall be remitted to his Excellency, 


»* 


»* 


** 


the Intendent-General of the Treasury, in order that 


the same may be continued as an Administrative 
Record, or for such purposes as your Excellency may 
deem proper, and, lastly. that vou will declare ex 


‘* officio the costs. All of which IL ask is in justice. 
‘ Havana, January 4th, 1890. Furthermore, the royal 
‘order of September 2d, 1881, to which I have referred, 
‘marked ‘No. 1988 of the Department cf Foreign Af- 
‘fairs, and to which his Excellency, the Governor-Gen- 
‘eral, Mr, Ramon Blanco, who at that time governed 
‘the offices of this Island, added his ‘ Let it be com- 
‘plied with,’ recapitulated the various legal disposi- 
‘tions in force with reference to the matter, and fixed 
the rules of procedure to be observed In causes analo- 
‘gous to the present one. That royal order is precisely 
the one which is ordered to be observed, and which 
‘is observed, in our Administrative offices ; wherefore, 
‘the more is it a matter of surprise that it should have 


- 


- 
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‘* been ignored in the present case. This appears in 
‘ various of the ‘ Resultings’ and *‘ Considerings,’ some 
‘of which seem to be written expressly for this case. 
‘On account of their importance, I proceed to cite some 
‘of the preambles and mandatory parts of said royal 
‘order:”’ ‘Resulting (second), that it does not appear 
that the Administrative record has been prepared in 
the form provided for by existing laws and regulations, 
the action of the offices of the Treasury being limited to 
reporting to the ordinary Courts, by remitting to them 
successively, the proceedings and data which they may 
collect from the Centre of Intervention and the offices of 
paymasters; and it Resulting (third), that on the 
I8th day of December, 1879, the Audiencia of the Ter- 
ritory decreed its own lack of jurisdiction in the matter, 
in view of the state of the Administrative preceedings, 
which said matter was returned to the general office of 
the Treasury to be chere continued and legally com- 
pleted ; and it Resulting (sixth), that the Audencia 
of that territory now appears to be acting again in this 
matter without any causes or foundations for this varia- 
tion in the proceedings appearing ;°’ And Consider- 
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ing (fourth), that whereas. the proceedings remitted to 
the ordinary Courts did not comply with the condt- 
tions prescribed by the laws, therefore, the decision 
of the Audencia, declaring its lack of jurisdiction, 
isin perfect accordance with law. And considering 
(fifth), that notwithstanding said decision as to lack of 
jurisdiction, said tribunal, in May last appear once more 
necting in the matter without thereappearing in the doe- 
uments remitted by your Excellency any justifying 
antecedents, nor any explanation of reasons by virtue 
of which there has been any change in the cause which 
previously determined the lack of jurisdiction, respect 
ing which extreme the department under my charge re- 
quires a proper explanation. And considering (ninth), 
that the mandate in the existing disposition on the sub- 
ject is the only rale to whieh administrative — offices 
must strictlyjsubject themselves in the Institution, pros- 
ecution and determination of the goverfimental records 
for defaleation and balanee of aecounts. And consider- 
ing (tenth), that in all the records of the said Class in 
which a ‘* previous administrative question’’ may ex 
ist, this latter must be determined by the competent 
authorities, before the judicial authorities shall be able 
toact in the matter. And havine examined the Ninth 
Chapter of the Regulation of the ‘*Carreras Civiles de 
Ultramar,”’ of June 3d, 1866; the royal decree and reg- 
ulation of September 12th, 1868, regarding authority 
for criminally prosecuting public employees; Articles 
16, 20 and 21 of the ** Ley Organica” of the Court of 
Accounts of the Kingdom, dated June 3d, 1870; also 
Articles 94 and 97 of the. regulation of said Court; 
Articles 66, 77 and 78 of the regulation of the Publie 
Treasury of November 8th, 1871; Articles 22 and 60 of 
the provisional law of administration and accountability 
of June 25th, 1870: Articles 171, 172 and 185 of the 
Instructions of October 4th. of said vear, relative to the 


execution of the decree of Accountability of Ultramar, 
dated September 12th, preceeding: His Majesty the 
King (whom God guard), has ordered the following: 3d. 
In the same manner let said direction report the legal 
reasons which may have existed for the intervention of 
the Courts of Justice in this matter, before it had been 
first exhausted by the administration. 4th. In the 
prosecution of all records of defaleation which may at 
present be in course of preparation, or which may here- 
after be prepared, said direction shall observe strictly 
and without reservation of any kind the provisions of 
existing laws. 6th. Let the said direction proceed 
with the greatest activity in the prosecution of the re- 
cord which gives rise to the present sovereign order, re- 
porting monthly to this despartment as to what has been 
accomplished, and keeping in view the following rules 
based upon existing legislation. 4th The proper deposi- 
tions shail be taken of the parties interested who may 
be on the island, and such as may be employed shall 
continue in their positions as long as this department 
shall determine in view of the circumstances, unless by 
reason of indications of enulpability, well founded, 
something else is provided. 5th. ‘To such interested 
parties as may be absent, there shall be sent through 
this department, or through their attorneys if they have 
official ones, the corresponding copies of the charges 
which shall clearly set forth the matters thus appearing 
against them, in order that the same may be answered 
with precision and that delays in the proceedings may 
be avoided. 6th. When the answers of the parties in- 
terested shall have been received, the records shall be 
continued as may be proper, and when the same have 
been terminated, the Chief Instmretor shall give his de- 
cision. 7th. Notice of this decision and of the portion 
thereof which refers to them shall be given to the par- 
ties interested in writing, in orderthat suchas are liable 
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may establish their defense. Sth. When these de- 
fenses have been received, the records shall be passed On 
by the Counsel of the Direction of the Treasury. 9th. 
Said Centre, in view of the information of said counsel, 
shall make an order that, in case the same be approved 
by your Excellency (the Governor-General), notice 
thereof shall be given to the interested parties who are 
liable, in order that they may, if they so desire, make 
the appeal which is granted by law. 10th. The pro- 
ceedings having reached this point, proceedings shall be 


-eontinued against those whom it may be proper, to 


compel repayment, and the eulpability whieh may 
result shall pass to the ordinary tribunals: ‘' This is 
‘the procedure which should have been observed, 
“and which has not been observed : Conse- 
‘quently, the prosecution of this cause has been 
‘irregular, and whatever has been done is void. What 
‘should be dome is to return and remit the same to the 
‘office of the Intendant-General of the Treasury, in 
order that the Administrative record may be con- 
‘tinued in due form, as in the analogous case referred 
to in the royal order cited, your Excellency decided, 
‘as set forth in the 3d ‘* Resulting’ thereof, which | 
‘have copied above. Wherefore, | beg that your Ex- 
‘* cellencv will take cognizance of the matters set forth 
‘in this paragraph, that you will esteem them as just, 
‘“and that you will keep them in mind in deciding the 
‘* petition which is contained in the principal part of 
‘‘ this writing. lLIask justice, ete. Dr. Miguel Gener, 
‘* by his Solicitor, Juan Mayorga. Dated as above.”’ 
Third.—That with reference to the said petition, 
yesterday, the 5th instant, there was entered the decree 
of which the Secretary of the Court, Mr. Elpidio de Los 
Santas vy Laguerdia, has notified me, and a copy of 
which says as follows: ‘* Secretary's office of the 
* Court, in charge. of the lawyer Elpidio de Los Santas 
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‘y Laguardia, Decree. Havana, January doth, 1890. 


‘* It resulting 


>. 


that Dr. Miguel Gener, in the name of 


=? 


‘Mr. Luis de Oteiza y Cortes, has presented a certified 


‘‘ copy of a power of attorney for litigations without the 


al 
ll 


* 


seal of sufficiency, and presents a_ petition praying 


‘that he be recognized as a party and as represented in 


this ease by the solicitor Juan Mayorga; praying 


‘further that all that has been done before the ordinary 


* 
. 


jurisdiction be declared void, and that the Court be 


‘declared without jurisdiction in the matter so long 
‘as the administrative record be not first prepared with 


‘the presence of Oteiza or of his attorney, praying fur- 


, 
- 


‘ther that in consequence thereof an order be made 
‘that the measures decreed be without effect and that 


‘‘ the corresponding notices and communications be 


* 
a. 


issued, and that it be ordered that this having been 


‘done, the records herein be remitted to his Excellency 
‘the Intendent-General of the Treasury, in order that 
‘the same may be continued as an administrative 


‘‘ record and for such purposes as his Excellency may 
‘deem proper, and that the costs be declared ex officio, 
‘and that in another paragraph he makes observations 
‘with reference to the royal order of Sepfember 2d, 


a 
a 


* 


‘* 18SSL; and it Resulting, that having presented the 


matter to the District Attorney, he opposes the same, 


‘for the reason that the attempt of Dr. Gener to raise a 


prejudical question, is entirely inopportune, and that 


‘before doing this the Court must decide whether a 
‘party proceeded against criminally, who is beyond 


the jurisdiction of the Spanish Courts, can take any 


‘steps whatever in a case wherein it is sought to find 
‘him ;and that the District Attorney being of opinion 


** 


‘that under such circumstances, a party proceeded 
‘against criminally cannot be heard, for the reason 


that he can neither legally appear, nor is it a sound 
principle of law that a person criminally prosecuted 
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‘“ be partly in default and partiy present, which latter 
‘* reason has equal force with reference to his attorney ; 
‘sand that the District Attorney requests the Court to 
‘declare that it is not lawful to accede to the before- 
‘mentioned petition, nor to recognize as a party 
‘the solicitor Mr. Juan Mayorga on behalf of 
‘Mr. Miguel Gener and Mr. Luis  Oteiza. 
‘Considering, that neither does the state of the case 
permit the raising of «a preliminary question, nor, in 
‘any case could such a question be raised on behalf of 
‘a party proceeded against criminally, who is absent and 
‘for when requisition has been made, until he shall 
‘ have presented himself, or shall be had. Considering 
‘that the solicitor, Mr. Juan Mayorga, has authorized 
with his signgture the writing presented in the 
name of Mr. Miguel Gener, by virtue of a certified 
‘copy of a power of attorney, wherein does not appear 
the corresponding seal of sufficiency, it is hereby 
‘declared, that there is no reason to pass upon the 


. 


petitions contained in said writing: let notice be 
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. 
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‘‘ given to the solicitor, Mr. Juan Mayorga. to present,at 


the first session of the Court and under warning of at- 
tachment, the corresponding seal of sufficiency upon 
‘the certified copy of the power of attorney which he 
‘presents. Ordered and signed by the parties at the 
‘margin. Eugenio Sanchez de Fuentes, Francisco de 
Armas, Antonio A. Eeay, Lawyer Elpidio de los 
‘Santos. In order to deliver the same to the solicitor, 
‘Mr. Juan Mayorga at the time of giving him notice 
‘ thereof, Lissue these presentsat Havana January 6th, 
‘1890. Elpidio de los Santos.”’ 


Fourth.—That inasmuch as said decree works 


damage to the rights of his client, he has under date. 
of to-day prepared the corresponding appeal, in order 
that, corrected and amended, said decree may remain 
of non effeet, and that the petitions contained in the 


er 


** Not until the expiration of the time mentioned in the 


writing of the 4th instant may be granted ; or that in 
default thereof there may remain a subsidiary appeal to 
the “‘ Tribunal Pleno,”’ or to the Supreme Court of Jus- 
tice ; and he also declares that he wishes said appeal in- 
serted in this record, and that for that purpose he pre- 
sents it: it reads as follows: ‘* Most Excellent Sir: I, 
“Mr. Luis Plutareo Valdés, solicitor for Mr. Luis de 
‘* Oteiza, in the case prosecuted for defaleation or mal- 
‘* versation of public funds said to have been committed 
‘‘in the office of the Secretary of the Board of Debt, do 
‘bereby, according to law, declare: That I have re- 
‘ceived notice of the decree of yesterday, wherein your 
Excellency has thought proper to declare that there 
‘is no cause to pass upon the petitions contained in 
inv former writing of the fourth instant. I trust that 
in view of the following reasons your Excelleney will 
‘correct and amend said decree, rendering the same of 
non effect, and that you will decree according to the 
‘ solicitations contained in my former‘above mentioned 
writing. Only in a mistaken sense can it be said that 
‘my client is in default, and only in the same sense 
‘can he thereby be deprived of the right to present and 
demand his rights by means of an attorney. <A state 
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‘of default is not to be presumed: in order io invoke 


‘it, the same must be declared by a decree, duly 
‘ founded, according to Articles 834 and 839 of the Law 
‘of Civil Procedure. Such a declaration must always 
‘be preceded by.the issuing of summonses, which, 
‘among other things, shall state that the party sum- 
‘moned has not been found at his domicile; that his 
‘whereabouts is unknown; that he must appear within 
‘a given time; and that if he fail so to appear, he 
‘shall be declared in default. .Articles 835 and 837. 
‘Said summons must be published in the newspapers 
‘and must be posted up in public places. Article 838. 
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SSO ‘* notice has expired without the party criminally pro- 
‘ ceeded against having appeared can he be declared to 
‘be in defanlt. Article 829. Nothing of this has 
‘* been done, neither has it been possible to do it, for 


the reason that the very basis for such a procedure is 
‘wanting, namely, the ignorance as to the whereabouts 
‘of Mr. Oteiza. Everyone Knows, the Government 


* 


‘knows officially, and so does your Excellency, that 
Mr. Oteiza, who legally absented himself in the exer- 
‘clse of his rights, as honest people of all classes may 
do, is at present in New York, detained a prisoner at 
‘the request of our diligent Consul in that city : by 
‘reason whereof it is clear that even should he be 
‘* properly summoned, he would, by major force, be 
‘ prevented from appearing before your Excellency or 
** before the only authority competent in the matter, 
‘his Excellency the Intendent-General of the Treas- 
‘ury. Let it not be said that Mr. Oteiza resists be- 
‘ing brought to this city. It would be difficult to find 
an honest man who in similar circumstances would 
‘notimitate his example. Mr. Oteiza, who has no ob- 
jection to presenting himself here freely, voluntarily 
and of his own accord, will resist by every legal means 
being brought here as a criminal, to disembark like 
the celebrated assasins and sequestrators Machin, to 
‘be the subject of popular expectation, to be subject to 
‘the ridicule and taunts of a mob, who, like a hungry 
882 ‘beast, longs for a victim upon which to satiate its 
‘voracitv. It is, therefore, clear that Mr. Oteiza is not 
‘in default. Why, therefore, should not my former 
; petition be granted - At the present stage of the case, 
‘why may not preliminary records be admitted? The 
‘decree of yesterday thus states,but this isagain a mis 
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‘take. The question which | have raised is not merely 
‘a preliminary one; it is pre-judicial. From a certain 
‘point of view these may be the same in their results 
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‘‘when they are not given effect, because the law thus 


O ‘‘provides; but these appeals are in their nature dis- 
s | ‘*tinet. In order to raise this prejudicial question, I 
r | ‘have availed myself of Articles 4, 10 and 14 of the law 
s r ‘* of criminal procedure, which agree perfectly with the 
S ‘royal order of September 2d, 1881, and with the 
t ‘other legal dispositions therein cited, and which are 
‘a necessary consequence therefrom. Your Excel- 


‘lency in the decree of yesterday has not denied the 

‘existence and force of these dispositions, neither can 

| ‘ your Excellency deny them, because your Excellency 
‘cannot deny that which is true. The word ‘ pre-jadi- 

} ‘* cial, which 1s used in the first title of Chapter Second 
‘‘of the law of criminal procedure, to qualify these 

‘* questions, indicates by its very meaning that until 

‘‘ said questions have been determined, no criminal pro- 

“ cedure can be instituted by the ordinary Courts. To 

‘+ leave these questions for after consideration would be 

; **a most derisive offering to that Spanish refrain which 

| begins with the words ‘To a Dead Ass,’ and which 
‘with others of its class contains salutary lessons. 
‘Article 10 of said law of procedure reads as follows : 
‘**The ordinary Courts shall have jurisdiction of all 
‘ ‘criminal causes and judgments, with the exception 
‘* “of the cases reserved by the laws of the Senate to the 
-* Tribunals of War and Navy and to the Executive or 
‘police authorities.” Article 14 of the same law reads 
‘as follows: ‘ Excepting as to the cases reserved to the 
‘*Senate, and as to those which the laws ex- 
‘*pressly and distinctly assign to the supreme 
‘* tribunal. to the Territorial Audencias, to the Courts 
‘“*of War and Navy, and to the Executive or 
‘ police authorities’ (the following ordinary tri- 
‘“bunals) ‘shall, as a general rule, have juris- 
‘diction, ete. ‘* Consequently, if the law, if the legal 
dispositions before cited, demand that in cases of defal- 
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‘cation or malversation of publie funds by officers of 
‘the administration, there shall be prepared a prelimin 


‘ary administrative recor, in the presence of the par- 


‘ties presumed to be liable, before the question of culpa- 


7 
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‘bility shall pass to the ordinary tribunals, it is per- 
‘fectly clear and indisputable that in the present case, 


‘in which this pre-requisite has not been observed, 


‘your Excellency is to-day without jurisdiction 


‘and competency. This back of jurisdiction and 


‘competency would exist and your Excellency would 
‘in any ease have to decline to act in the matter ,even 
‘though the representative of Oteiza should not be ad- 
‘mitted to demana it, and even though no demand 


should be made, for the law distinctly provides that 


‘the ordinary Courts and tribunals shall, ex officio, de- 
‘cline jurisdiction in criminal cases when they are not 
‘competent and have not jurisdiction therein. [t is 
‘only in civil matters that Judges and Courts cannot, 
‘ex officio, Aecline inrisdiction, and that a petition 
‘therefor from a proper party is necessary. In eriminal 
‘‘matters declination of jurisdiction does not have to 
‘be demanded by a lawful party, for the reason 
‘that such a demand is made by the law itself in an 
‘obligatory and irremediable manner. Such is the 
‘“oravity of the question as to the competency of tri 
‘*bunals that it has been made the subjeet of a constitn- 
‘tional provision, and has been ineluded among the 
‘personal rights of Spanish citizens. Ip truth, the 
“(Constitution of 1876 in foree among us—that funda- 
‘mental code wherein the inviolable rights of all 
‘Spaniards are consecrated ; that political compact 
‘which determines the relations between the rulers and 
‘the ruled, and which forms the basis and foundation 
‘of the monarehy of the Spanish nation, whose precepts, 


‘as essential and fundamental, overrute all judicial 


~ decisions, all royal orders and deeress and all other 
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‘*‘laws—constitution provides, by its 4th Article, 
‘* that no Spaniard nor foreigner, shall be detained, ex- 
‘‘cepting in the cases and in the form prescribed by 
‘Jaw that Article 5th provides that ‘no Spaniard shall be 
‘imprisoned, exeept by ‘virtue of the warrant of a 
competent Judge’; ‘that every person detained or im- 
‘‘ prisoned without the legal formalities, or, except 
‘‘in the cases prescribe! by the constitution and the 
laws, shall be liberated at his own petition or that of 
‘‘any Spaniard ; Article 16 provides that ‘no Spaniard 
** shall he proceeded against crimanally nor be sentenced 
except by a competent Judge or Court, by virtue of 
laws anterior to the crime and in the form prescribed.’ 
The evil wishers of Spain delight to declare that in our 
‘‘nation laws are a dead letter, that the constitution 
‘and the individual rights which it consecrates are a 
‘““myth, that the citizen has no real and efficacious 
guarantees to shield and to allirm his rights against 
‘the action of the publie power iu its various spheres. 
‘‘ It is, therefore, necesssary that the public power, in 
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‘‘its various spheres, should, by its acts and resolu- 


tions, give the lie to such wild conceptions in every 
‘case that may present itself. Patriotism demands 
‘that in the present ease, more than in others, exag- 
cerated scrupulousness be observed, because there in- 
‘tervenes, or will intervene, in this matter a nation who 


‘* observes us withattention and who takes note of what- 


‘ever passes among us. Wherefore, I beg that your 
Excellency will correct and amend the decree of yes. 


‘‘terday, making the same of no effect, and that you 


‘will provide in conformity with the petitions contained 
‘in my former writing, these being just. I demand this, 
‘with costs. Furthermore, in the unlooked for case 


‘that your Excellency should refuse the petition con- 


‘tained in the principal part of this writing, I appeal 
from your Excellency, from the decree denying my 
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‘ petition, and from the similar decree of yesterday, to 
‘the © Tribunal Pleno’, orto the Supreme Court of 
‘* Justice, as your Exeellency may deem proper And I 
“bee that your Excellency will in either case grant 

‘me the appeal and will order whatever else may be 
| ask this in justice, as before. Havana, 


* proper. 
Miguel Gener, by his Solie: 


‘January 6th, 1880. Dr. 
‘itor, Juan Mayorga.” 
Lifth. 
and to the end that in all time, wherever it may be 
proper, there may remain proof of the introduetion of 
the appeals menticned in the writing quoted in the pre- 
ceding paragraph, he requests me, the Notary, to ae 
company him with the solicitor, Mr. Juan Mayorga, who 
substitutes for his confrere. Mr. Luis Plutareco Valdes, 
for the purpose of certifying to the presentation and de. 
livery of the said writing to the Court of the Most Ex- 
cellent Audiencia, First Criminal Section, Lawyer 
Elpidio de los Santos y Lagnardia; and to the end that 
it may be included as a proceeding in this record, and 


That as aresult of the matters above set forth, 


that there may be issued to him sueh certified and au- 
thenticated coples thereof as he may ask, for such pur- 
poses as may be desired by his client Mr. Oteiza y Cortez. 
By virtue of what is above set forth, I. the Notary, have 
prepared this Reeord of Pr ceedings, ln order to comply 
with the solicitations of Dr. Miguel Gener y Rincon, as 
attorney for Mr. Luis de Oteiza y Cortes. This record 
having been read by Dr. Gener and by the witnesses, its 
contents were ratified by the first, who signed the same 
with those last mentioned, namely, the> 
also personally known to me, and whose qualifieations I 
also know. IL certify toalloftheabove, as also to the faet 
that the following corrections were made and agreed to 
by said Dr. Gener and the witnesses after they had 
Corrections: pre- 


itnesses whoare 


examined and approved the same. 
sumptive. there may be. those. no. d. two. patriotism. 
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between lines. except. by his solicitor. all the above are 
correct. witnessed. of the. this case. These are not cor- 
rect: Dr. Miguel Gener, Juan de D’Ojeida, Federica 
Verdes. Sealed. Alejandro Nunes. There is a seal 
which says ‘ Alejandro Nunes de Villavicencio, 
Notary Public. Nihi? Prius Fide. Wavana.”’ 
Prockepine.—At Havana and immediately after the 
conclusion of the above, on the same sixth day of Jan- 
unary, 1890, at9 oclock at night, I, the Notary, in order 
to carry out the solicitations contained in the above 
Record, and in company with Dr. Miguel Gener y Rin- 
con and the solicitor Mr. Juan Mayorga, presented my- 
self at No. 38 in the street of Gervasio, residence of 
Mr. Elpidio de los Santos y Laguardia, Secretary of the 
Court of the First Criminal Section of the Most Excel- 
lent Audencia of this Territory, and said gentleman 
being present, there was delivered to him by the solic- 
itor Mayorga the writing produced by the lawyer Mr. 
Genor, and which has been inserted in the preceding 
record, the same being received and being marked with 
the corresponding presentation, and this being made to 
appear by the present act, the same is signed by all, as 
| do certify. Lawyer Elpidio de los Santos. Dr. 
Miguel Gener and Juan Mayorga. Alejandro Nunes. 
Rubricated. The above is an exact copy of its origi- 
nal, which under No. 3 as set forth in the heading, ap- 
pears in my current notary’s protocol, reference to 
which is hereby made. At the request of Dr. Miguel 
Gener y Rincon, attorney for Mr. Luis de Oteiza y 
Cortes, L issue this first certified copy on ten sheets of 
sealed paper, the first of the 10th class and the others 
of the 12th class, have made a note thereof on the mar- 
gin of the original, and [ stamp, seal and sign the same 
at Havana on the 7th day of January, 1890. Between 
lines. those supposed to be criminal. Federico Verdes. 
Corrected. Amores. present. the. payable. in. prose- 
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cution. ministry. have. at. seventy. all. The above are 


correct. Witnesses. Mr. of. ra. mente. documents. 
presumption. pronouncement. ai. seven. each in. the. 
fault. 1. s. two. the above are not correct. Alejandro 


Nunes (Rubrie.) (Notarial Seal. ) 

LEGALISLATION.—We, the subscribing Notaries Public 
of this College ana residents of this place do hereby 
certify that Mr. Alejandro Nunes de Villavieencio y 
Alvarez. bv whom appears authorized the preceding 
COPY of the reeord of aets and petitions presented ce 
the most excellent Audiencia of the Territory, which 
appears issued on the 6th instant at the petition of Mr. 
Miguel Gener y Rincon, as attorney for Mr. Luis 
de Oteiza V Cortes, Is, as he is therein entitled, 
our confrere ; that he uses a seal, signature and rubric 
like those above set forth, which are to all appearances 
genuine, and that he is actually practicing his profes- 
sion, nothing contrary thereto appearing. In testimony 
whereof, we issue these presents, sealed with the seal of 
our college, a reeord thereof having been made at 
Hlavana, on the Sth day of January, 1889. Joaquin 
Lanecis. (Rubric). (Notarial Seal). Francisco de Cas- 
tro. (Notarial Seal). Vised, Senior District Judge, op 
Pardo. Offletal Seal, No. 117. 9 Seal of the College of 
Notaries, Stamp. 

Consulate General of the United States of America, at 
Havana, Cuba. lL, the undersigned, Consul General of 
the United States of America, at Havana,do hereby cer- 
tify, that Messrs. Francisco de Castro and Joaquin Lan. 
cis, whose signatures and seals appear to the forego- 
ing notarial certificate, to which are also affixed the 
signature of the Senior District Judge, Don Vicente 
Pardo, and the seal of the Royal College of Notaries, 
are duly authorized and commissioned Notaries Public 
of this city and residents therein. Given under my hand 
and official seal, at Havana, this eighth day of January, 


Isv0. Ramon O. Williams, Consul General. [sSEAL,] 
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Consulate General of the United States of America, 
attlavana, Cuba. I, the undersigned, Consul General of 
the United States of America, at Havana, do further cer- 
tify that the foregoingdocuments are properly and legally 
authenticated as copies of original papers, so as to en- 
able them to be received in the tribunals of Cuba as 
evidence in defense of a charge of embezzlement, and as 
evidence in defense of said charge upon a_ preliminary 
hearing before a committing magistrate, and as evidence 
in defense of said charge in an extradition proceeding 
apon a hearing before a competent magistrate, and es- 
pecially as evidence in ull the cases enumerated where 
said charge of embezzlement is made against Don Luis 
de Oteiza y Cortes. In witness whereof, I have here- 
unto set my hand and affixed the seal of this Consulate 
General at Havana, this eighteenth day of January, 
eighteen hundred and ninety. Ramon O. Williams, 
U.S. Counsal General SEAL. | 


DEFENDANT'S Exuipir, N. Feb. 19, 1890. E. H. C. 
SrTen. Seal of the vears 1888 and ’89. N. O. 074, 790. 


I, Mr. Aniceta Suarez Barcena, Chief of the Bureau 
of the Civil Administration, and filling the position of 
secretary to the office of Intendent-General of the 
Treasury of the Island of Cuba, do hereby certify, that 
inthe archives of the Intendent’s office there appears a 
royal order, which literally copied reads, as follows: 
‘* Department of Foreign Affairs, No. 1938. Excellent 
Sir: | have reported to his majesty the King (whom God 
enard),with respect te the record prepared in this depart- 
ment in consequence of the communication addressed 
tothe same by vour excellency under date of July 15th, 
last, remitting varions copies of documents relating to 
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the fraud apparently practiced in various offices of the 
treasury of that Island, by means of drafts of unlawful 
origin, which have ail the appearance of forgery. Said 
documents having been examined and it, resulting, that 
notwithstanding the length of time that has passed 
since the discovery of the frand in December of 1878, 
up to July lth last past, no report of the fact has been 
made to this deparim nt nor to the Court of Aecounts 
of the kingdom. And it resulting that it does not ap- 
pear that the administrative record has been prepared 
in the form provided for by existing laws and regula- 
tions, the action of the offices of the treasury having 
been limited to rep ting to the ordinary Courts by 'e- 
mitting tothem suecessively the proceedings and data 
which they may have collected from the ** Centre of In- 
tervention ” and the offices of paymasters. And it re 
sulting that on the 8th day of December, 1879, the 
Andiencia of the Territory decreed its own lack of 
jurisdiction in the matter, in view of the state of the 
administrative proceedings, which said matter was re 
turned to the general office of the treasury, to be there 
continued and legally completed. And it resulting that 
nothing further has been done since then in the respec- 
tive records, for the reason that as is stated by the gen- 
eral office of the treasury in its report of the 9th of said 
July. no efficacious proceeding has been taken or exeen- 
ted for the purpose of obtaining the repayment of the 
sums paid by illegal documents, nor for the purpose of 
determining the administrative responsibility of those 
who shonld bear the same. And it resulting that as is 
stated by the said Director of tae Treasury, it is not yet 
possible to fix with exactness the total amount of the 
sum defrauded ; and it resulting that the Audiencia of 
that territory now appears to be acting again in this 
matter without any causes or foundations for this veri- 


ation in the proceedings appearing ; and it resulting 


that the said Direction has appointed as Chief Instrue- 
tor of the record Mr. Jose Marie Azue, ex-Chief of Ad- 
ministration, with authority to appoint the official who 
shall aid himas secretary. And considering that the 
offices of the Treasury of that [sland have been guilty 
of a serious omission in not giving due notice of the fact 
to this Department and to the Court of Accounts of the 
Kingdom, as also in not reporting periodically upon the 
steps taken with respect to the administrative record. 
And considering, that the statement of the Direetor-Gen- 
eral of the Treasury upon reporting to your Excellency 
on July 15th last,that the illegality of the drafts had not 
been made sufficiently clear, proves, evidently, that the 
offices of that branch have not during the long period of 
time which has passed, taken any useful steps towards 
administrative ends, neither before nor after the Au- 
diencia declared itself to be without jarisdiction. And 
considering, that said offices have therefore failed to 
comply with the directions of existing laws with respect 
to Governmental proceedings for the preparation of 
records of defaleations. And considering, that whereas 
the proceedings remitted to the ordinary courts did nof 
comply with the conditions prescribed by the laws, 
therefore the decision of the Audiencia declaring its 
lack of jurisdiction, is in perfect accordanee with law. 
And considering, that notwithstanding said decision as 
to lack of jurisdiction, said tribunals, in May last 
appeared once more acting in the matter, without 
there appearing in the documents remitted by 
your Excellency any justifying antecedents, nor any 
explanation of reasons by virtue of which there has 
been any change in the causes which previously deter- 
mined the lack of jurisdiction, respecting which extreme 
the Department under my charge requires a_ proper 
explanation. And considering, that the appointment 
of the offiee of the Chief Instructor of the administra- 
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tive record in favor of Mv. Jose Marie de Azua, ex-Chief 
of Administration, is contrary to what is distinctly com- 
manded in Article 94 of the Regulations of the Court of 
Accounts of the Kingdom, whieh said article designates 
Which officials shall take charge of the preparation of 
said records of defaleations. And considering, that 
although in the present case the provisions of said 
Article could not be complied with on account of the 
liability which may more or less directly affeet the 
officer or officers to whom the preparation of said 
Governmental record appertains, nevertheless, the active 
Administration has employees properly qualified who 
could have supplied the places of those by law desig- 
nated to make said preparation. And considering, that 
the fact that the Courts of Justice are engaged in the 
matter, does not excuse the administration from the 
obligation under which it is, to prosecute to its termina- 
tion the administrative record for the declaration of the 
liability, for the determination of the amount cf eul- 
pability, and for the prosecution of steps for compelling 
repayment of the sum defrauded. And considering, 
that the mandate in the existing Dispositions on the 
subject is the only rnle to which administrative offices 
must strictly subject themselves in’ the institution, 
prosecution and determination of the Governmental 
records for defaleations and balances of accounts. And 
considering, that in all the records of the said class, in 
whicha ‘previous administrative question” may exist, ’ 
this latter must be determined by the competent author. 
ities before the jadicial authorities shall be able to aet 
in the matter. And. considering, lastly, that the 
Seal of the years 1888 and 1889. (N. O. 074,791.) 
Department under my charge should have exact knowl- 
edge of the eondition of said administrative records, is 
also, in due course of time, of the judgment which the 
Administration may render therein. Having examined 


Civiles de Ultramar,’’ of June 38rd, 1866; the roval 
decree and regulation of September 12th, 1868, regard- 
ing anthority for criminally prosecuting publie em- 
ployees ; Articles 16, 20 and 21 of the ** Ley Organica,” 
of the Court of Accounts of the Kingdom, dated June 
3rd, 1870; also Articles 94 and 97 of the Regulation of 
said Court; Articles 66, 77 and 78 of the Regulation of 
the Public Treasury of November Sth, 1871; Articles 22 
and 60 of the provisional law of administration and ac- 
‘countability of Jane 25th, 1870; Articles 171, 172 and 
I85 of the Instructions of October 4th of said year, 
relative to the execution of the decree of accountability 
of Ultramar dated September 12th, preceeding ; His Maj- 
esty the King (whom God guard) has ordered........the 
following, without prejudice to the faculties which the 
authority of your Excellency may use in special cases 
for decreasing the dispositions which yoa may think 
necessary for the purpose of assuring the interests of 
the Treasury: Firsf. The General Direction of the 
Treasury of that Island is censured through your Ex- 
cellency for not having given due and detailed reports 
of the defaleation referred to, to neither this Depart- 
ment nor to the Court of Accounts of the Kingdom, and 
for not having given subsequently periodical notices of 
the state of said Govermental proceedings. Second. 
kor such purposes aS Whit. he proper, said Direction 
is ordered to report to this Department the causes 
of the suspension of said record which should have 
been prepared and prosecuted with all activity by the 
offices of the proper branch for the purpose of securing 
the interests of the State. TZ7hird.—In the same man- 
ner let said Direction report the legal reasons which 
may have existed for the intervention of the Courts of 
justice in this matter before it had been first exhausted 
by the Administration. Fourth.—-\n the prosecution of 
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unl records defaleation whieh may | present be in 
course of preparation, or whieh may hereafter be pre. 
pared, said Direction shall observe strietly and without 
reservation of any kind the provisions of existing laws, 
ifth.—With the least delay possible, let said Direc- 
tion remit to this Department a general report upon all 
ecords of defaleation which may at present be in 
course of prosecution by them, governmental or judicial, 
stating the condition of those first mentioned and the 
condition in which the last mentioned may have been at 
the time when they were passed to the courts of jus- 
tice. And let it make known whether with respect to 
these latter the requirements prescribed by law have 
been previously complied with. And Sfath,.—Let the 
said Direction proceed with the greatest aetivity in the 
prosecution of the record whieh gives rise to the pres- 
ent sovereign order, reporting monthly to this Depart- 
ment as to what has been accomplished, and Keeping In 
view the following rules based upon existing legisla- 
tion: Ist. Said Direetion shall prepare a reeord for 
each warrant considered illegal, facilitating in this man 
ner the discovery of the liable parties. 2d. The prep 
aration of the records shall be entrusted to a chief or to 
an official of the active Administration of the Island ; 
said official mav be the snb-Controller of the General 
Controller's office, the Solicitor of the Treasury. 3d. 
The Chief ‘* Instrnetor”” shall examine the entries in 
the books and the other circumstances as to the making 
of the order and as to the offices paving said warrant, in 
order to determine if the same was actually issued and 


if said subordinate offices carried out all the instrue 


tions which they had. 4th. The proper depositions 
shall be taken of the parties interested who may be on 
the Island, and such as may be employed shall con- 
tinne in their positions as long as this Department 
shall determine in view of the circumstances, unless by 


reason of indications of culpability, well founded, 
something else is provided. Sth. To such interested 
parties as may be absent, there ‘shall be sent through 
this Department or through their attorneys if they 
have official ones, the corresponding copies of thie 
charges, which shall clearly set forth the matters thus 
appearing against them, in order that the same may be 
auswered with precision and that delays in the proceed- 
ings may be avoided. 6th. When the answers of the 
parties interested shall have been received, the records 
shall be continued as may be proper, and when the 
same have been terminated the Chief Instructor shall 
vive his deeision. 7th. Notice of this decision and of 
the portion thereof which refers to them, shall be given 
to the parties interested, in writing, in order that such 
as are liable may establish their defense. 8th. When 
these defenses have been received, the records shall be 
passed on by the counsel of the Direction of the 
Treasury. th. Said Centre, in view of the information 
of said counsel, shall make an order that, in case the 
same be approved by your Excellency, notice thereof 
shall be given to the interested parties, who are liable, 
in order that they may, if they so desire, make the 
appeal which is granted by law. And 10th. The pro- 
ceedings having reached this point, proceedings shall be 
continued against those whom it may be proper, to 
compel repayment,and the culpability which may result 
shall pass the ordinary tribunals. Finally.—His 
Majesty has also resolved that due notice of the present 
sovereign order be given to the Tribunal of Accounts of 
the Kingdom. By royal order I communicate this to 
your ixcellency for its corresponding effects. God keep 
your Exeellency for many years. Madrid, September 
2d, 1881. Seal. (No. 0,074,392). Leon y Castillo. <A 
rubric. To the Governor-General of the Island of 
Cuba, Havana, September 29th, 1881. Let the order of 
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His Majesty be complied with. Blaneo. Let it be 
complied with. 

[issue these presents at the request of Dr. Miguel 
Gener and with the consent of his Excellency the Inten- 
dent-General the 9th day of the present month, with the 
vis¢ of His Excellency writtenon three sheets of sealed 
paper o, the 11th seal of the years 1888 and’89, Nos. 74, 
790 to 74,792, at Havana on the 10th day of January, 
i890. Aniceto S. Bareena. (Rubric). 

Seal. Vised Intendent-General, Urzais. (Rubric). 
Seal 350 

We the undersigned Notaries Public of the College 
and District of this Capital, do hereby certify that Mr. 
Aniceto Suarez Barcena, who signs the preceding cert. 
ficates with the vise of his Excellency Mr. Angel Urzais, 
with reference to the royal order made by the Depart- 
ment of Foreign Affairs, No. 1988 on September 2nd, 
ISS], and which is among the archives of the office of 
the Intendent-General of this Island, are respectively, 
the first, the Chief of the Burean of Civil Administra- 
tion, filling the position of Secretary to the office of the 
Intendent-General of the Treasury of this Isiand, and 
the second, the Intendent-General of the same, both of 
whom are filling said offices, nothing to the contrary 
thereto appearing, and that the signatures and rubrics 
appearing at the end of said document are exactly 
similar to those which they are accustomed to use. And 
for the fulfilment thereof, to wit, for its prool, we Tn 
our turn issue the present certificate with our seal and 
signature, adding the seal of our College, at Havana, on 
the 10th day of January, 1890. Joaquin Lancis. (Rub 
ric.) Alejandro Nunes. (Rubrice.) Notarial Seal. 
Stamp duly cancelled. Seal of the College of Notaries, 
(fonsulate-General of the United States of Ameriea at 
Havana, Cuba. I, the undersigned, Consul-General of 


the United States of Ameriea, at Havana. do hereby 
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certify, that Messrs. Joaquin Lancis and Alejandro 925 
Nunes, whose signatures and notarial seals appear to the 
foregoing and annexed document, to which is also affixed 
the seal of the College of Notaries—and who certify to 
the signatures of Don Angel Urzai, Intendent-General 
of Finance of this Island, and Don Aniceto Suarez 
Barecena, Secretary of the said [ntendency-General, are 
daly authorized and commissioned Notaries Public of 
this City and residing therein. Given under my hand 
and seal of this Consulate-General, the 11th day of 
January, A.D. 1890. [Seal.| Ramon V. Williams. 
(Rubrie.) Consul-General. 
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DEFENDANT'S Exutbpir P, Fesruary 19,§1890, E. H. C. 
STEN. 

(SEAL. | N. O. 016,105. 

I, Mr. Aniceta Suarez Barcena, Chief of the Bureau 
of Second Class of the Civil Administration, discharg- 
ing the functions of Secretary of the Indendent-General 
of the Treasury of this Island, do hereby certify: That 
in the personal record of Mr. Luis Oteiza y Cortes in 
the corresponding Bureau of the office of Secretary of 
the Intendent-General of the Treasury, there appears a 
document, which copied literally reads as follows: 
‘To his Excellency the Intendent-General of the 
Treasury. Most Excellent Sir: I, Mr. Luis de Oteiza, 9?7 
Chiefof Administration of the Fourth Class, Accounting 
Secretary of the Debt, do hereby, in the most respectful 
manner, declare to your Excellency that the visit 
ordered by your Excellency to the office under my charge, 
and the unfavorable judgment which your Excellency 
has formed with respect to the report in the order for 
the payment of coupons of bonds issued before Sep- 
tember, 1886. proves that your Excellency does not 
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judge my action satisfactory, nor have I succeeded in 
interpreting the decree of your Excellency. May your 
Excelleney be pleased to attribute to my small intelli- 
genee alone, that although the desire to please and 
serve you was great, and although IT should have 
wished to divine the criterion of your Excellency in 
succeeding matters, nevertheless, in view of the pro- 
ceedings before your entrance into office, this is now 
impossible. The situation created by the resolution of 
your Excellency, which | respect and venerate, com- 
pels a resignation of the office when it affects a chief of 
mv antecedents, who has served so many intendents 
and has sueceeded in interpreting, as legal adviser, 
orders more complicated than those contained in the 
roy al order of the order cited. Wherefore, | beg your 
Excellency will be pleased to accept at once the resig- 
nation which L present, there being no necessity to 
make a formal delivery of the office, for the reason that 
there has been no alteration of record or balance of ae- 
counts since [ took DOSSeSSION, It is grace which | ex- 
peel irom Vour Excellency, to whom I address this 
message of my vreatest respect, 

Hlavana, December 27th, 889. Luis de Oteiza 
(Rubric). No. 13.982. Folio 368. A seal of blue ink, 
which says: Office of the ControlHer-General of the 
Treasury, December 380th, 89, entered December 30. 
‘Let it be personally registered, By order of S Bar- 
cena.” At the request of Dr. Miguel Gener, and by 
consent of his Excellency the Intendent-General, given 
on the 15th of the present month, |i. .e these presents, 
vised by his Excellency, at Havana, on the 18th day of 
January, 1890. Aniceto S. Bareena (Rubric). Vised. 
The Intendent-General. Urzais (Rubric). (Official 
seal). (Official seal, 541, p. 10). 

We, the subscribing Notaries of the College of the 
Territory of the Audencia of Havana, residents of this 
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city, do hereby certify that Mr. Aniceto Suarez Bar- 
cena, by whom the above certificate appears signed, is 
Secretary, actually filling said position in the office of 
the Intendent-General of this island, and that Mr. An- 
vel Urzais, by whom the above certificate appears viséd, 
‘is Intendent-General of this island, also actually filling 
said office. That both use signatures like those which 
respectively authorize said certificate and visé, which 
latter by their resemblance to those which they are ac- 
customed to use we hold to be authentic, nothing con- 
trary thereto appearing. And for its legal effects, and 
in order that the authenticity of said certificate and 
vise may be duly accredited wherever it may be proper, 
we issne the present, sealed with the seal of our Col- 
lege, proper records thereof having been made in the 
respective registries. Havana, January 18th, 1890. 
Notarial Seal. Carlos Amores (Rubric). José Antonio 
Portoearrero, Senior District Judge. V. Pardo. No- 
tarial Seal. No. 126. Viséd. Stamp duly cancelled. 
Seal of the College of Notaries. : 
Consulate General of the United States of America, 
at Havana, Island of Cuba. I, the undersigned, Con- 
sul General of the United States of America at Havana, 
Island of Cuba, do hereby certify that the signatures to 
the annexed notarial documents—to which are affixed 
the seal of the College of Notaries, and signatures of 
Don V. Pardo, Senior District Judge-—are the true and 
genuine signatures and notarial seals of Messrs. 
Carlos Amores, and José Antonio Portocarrero, who 
certify to the signatures to the preceding certificate of 
Don Aniceto 8S. Barcena, Sectretary of the Intendency 
General of Finance, and the countersignature of Don 
Angel Urzais, the Intendent-General of Finance of 
this island, together with the sea? of said Intendency 
General; that said Notaries are duly authorized and 
commissioned Notaries Public of this city, and that to 
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all their official acts full faith and eredit are due and 
given as well in court as thereout. And I do further 
certify that the foregoing document is properly and le 
gally authenticated, so as to entitle it to be received in 
the tribunals of Cuba, as evidence in defense of a 
charge of embezzlement, and as evidence of said charge 
upon a preliminary hearing before a committing magis- 
trate, and as evidence in defense of said charge in an 
extradition proceeding upon a hearing before a compe- 
tent magistrate, and especially as evidence in all the 
eases enumerated where said charge of embezzlement is 
made against Don Luis de Oteiza y Cortes. In witness 
whereof, I have hereunto set my hand and affixed the 
seal of this Consulate General at Havana, the twentieth 
day of January, eighteen hundred and ninety. Ramon 
QO. Williams, U.S. Consul General. [Seal. | 


DEFENDANTS Exurpir R. February 19, 1890. EK. H. 
C. STEN. N. O. 074, 794. 
[SEAL. | 

I, Mr. Jose de Marcos Llera, Chief of the Bureau of 
the Third Class, of the secretary’s auditing Office of the 
Board of Debt, of this Island, and, by reglementary 
substitution, in charge of said Secretary’s Auditing 
Office, the incumbency of Mr. Luis de Oteiza y Cortes 
having terminated, doin view of antecedents, hereby 
certify that although it is trne that Mr. Luis Oteiza, as 
Accounting Secretary of the Board of Debt, did not , 
have under his personal custody nor on deposit, either 
public funds or effects of value, nevertheless he did 
have charge in a wooden and iron box which stands in 
the secretary's office, of various books of bonds of the 
sinking fund and annuity debt. It appears by reference 
to the proceedings annexed to the proceedings for the 
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issue of bonds, pages 87 and 89, that the Department of 
Foreign Affairs, on the 4th day of November, 1887, au- 
thorized the cancellation of the bonds and coupons of 
said stub books, and the numbers of said bonds appear 
in acommunication addressed to said department, where 
in it is stated that the same had beenactually cancelled 
and that they are preserved in the said box. Up to the 
present time the undersigned has not taken charge of 
said box, for the reason that the same must appear as 
forming part of the inventory which is being taken. 
This certificate, answering as it does the 6th and 7th 
points contained in the petition presented to his Excel- 
lency the Intendent-General of the treasury, by Mr. 
Miguel Gener, attorney for Mr. Luis Oteiza, I issue 
these presents by order of his superior authority, at 
Havana, on the 18th day of January, 1890. Jose de M. 
Liera, (Rubric). Vised, The Intendent-General, Urzais, 
542 P..10 Official seal. Seal of the Board of Debt. Seal 
of the Intendent-General. . “ 

We, the undersigned, Notaries of the College of the 
Territory of the Audiencia of Havana, and residents of 
said city, do hereby certify, that Mr. Jose de Marcos 
Llera by whom the above certificate is issued is at present 
filling the office of Accounting Secretary of the Board 
of Debt, and that Mr. Angel Urzais, by whom said 
certificate appears vised, is Intendent-General of this 
Island, actually filling said office, that both use signa- 
tures similar to those which respectively authorize the 
said certificate and vise, which said signatures by their 
resemblance to those which they are accustomed to use, 
we hold to be authentic, nothing contrary thereto ap- 
pearing. And for its legal effects we issue the present 
certificate, sealed by the seal of our college, the ap- 
propriate registry thereof having been made in our 
books of record. Havana, January 18th, 1890. Joaquin 
Lancis. (Rubrie.) Notarial Seal. Notarial seal. Jose 


937 


938 


939 


940 


O41 


O42 


Antonio Portocarrero. No. 128, Vised by the Senior 
Dictrict Judge, Parde. Stamp duly cancelled. Seal of 
the College of Notaries. 

Consulate-General of the United States of America at 
Havana, Island of Cuba. I, the undersigned, Consul 
General of the United States of America, at Havana, 
Island of Cuba, do hereby certify that the signatures to 
the anuexed Notarial document—to which are affixed 
the seal of the College of Notaries, and signature of 
Don V. Pardo, Senior District Judge, are the true and 
venuine signatures and notarial seals of Messrs. Joaquin 
Lancis and Jose Antonio Portocarrero, who certify to 
the signature to the preceding certificate, of Don Jose 
de Mareos Liera, the Secretary Anditor (Secretario Con- 
tador) of the Junta de la Denda, and the counter sig- 
nature of Don Angel Urzais, the Intendent General of 
lMinanee of this Island, together with the seals of said 
Junta and Intendency General, that said notaries are 
duly authorized and commissioned Notaries Public of 
this citv and that to all their official acts full faith and 
credit are due and given as well in Court as thereout. 
And I do further certify that the foregoing document is 
properly and legaliy authenticated, so as to entitle it to 
be received in the tribunals of Cuba, as evidence in de- 
fense of a charge of embezzlement, and as evidence of 
said charge upon a preliminary hearing before a com- 
mitting magistrate and as evidence In defense of said 
charge in anextradition proceeding upon a hearing be- 
forea competent magistrate, and especially as evidence 
in all the cases enumerated where said charge of em- 
bezzlement is made against Don Luis de Oteiza y Cortes. 
In witness whereof | have hereunto set my hand and 
affixed the seal of this Consulate General at Havana. 
this twentieth day of January, eighteen hundred and 
ninety. Ramon QO. Williams, U. S. Consul General. 
SEAL 
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DEFENDANT'S Exutpir S. Fer’ y 24, 1890. 


ln the matter of the application for extradition of 
Luis de Oteiza y Cortez, before United States Commis- 
sioner Samuel H. Lyman. 

In accordance with the rights secured to a defendant 
in a preliminary examination before a committing mag- 
istrate; by Section 196 of the Code of Criminal Pro- 
cedure of the State of New York, the defendant, Luis 
de Oteiza y Cortes, hereby makes, in answer to the 
charges preferred against him, in explanation of the 
facts alleged, the following | 


P . . Ff 
STATEMENT. 


The Government of Caba is a military despotism. 
The military element always predominates over the 
civil, and the Captain-General illegally imposes his will 
upon all the authorities and civil functionaries, without 
recognizing the rights of even the Intendent of Finance, 
of the President of the Court or of other officials, whose 
decisions the law makes final. [I have for many years 
acted as Counsel to the office of the Intendent-General 
of Finance of Cuba, and have always advised the Inten- 
dents to resist the usurpation of authority on the part 
of the Captain-General. To sustain this point, I have 
even advised the resignation of two Intendents. Since 
the year 1882, I[ have prepared all the estimates 
for the Island of Cuba, and lave therein opposed the 
the excessive expenditures of the War Department, 
whose strength the military element of the Island has 
always desired to increase. I have in fact reduced the 
expenses of the army during a period of eight years 
from $12,000,000 to $6,000,000, and have thereby brought 
upon myself the enmity of the Captain-General and of 
many other officials. In the vear 1887 IT was ordered to 
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Antonio Portocarrero. No. 128, Vised by the Senior 
Dictrict Judge, Parde. Stamp duly cancelled. Seal of 
the College of Notaries. 

Consulate-General of the United States of America at 
Havana, Island of Cuba, I, the undersigned, Consul 
General of the United States of America, at Havana, 
Island of Cuba, do hereby certify that the signatures to 
the anaexed Notarial document—to which are affixed 
the seal of the College of Notaries, and signature of 
Don V. Pardo, Senior District Judge, are the trne and 
venuine signatures and notarial seals of Messrs. Joaquin 
Lancis and Jose Antonio Portocarrero, who certify to 
the signature to the preceding certificate, of Don Jose 
de Mareos Llera, the Secretary Anditor (Secretario Con- 
tador) of the Junta de la Denda, and the counter sig- 
nature of Don Angel lL rzais, the Intendent General of 
finance of this Island, together with the seals of said 
Junta and Intendeney General, that said notaries are 
duly authorized and commissioned Notaries Public of 
this city and that to all their official acts full faith and 
credit are due and given as well in Court as thereout. 
And I do further certify that the foregoing document is 
properly and legaliy authenticated, so as to entitle it to 
be received in the tribunals of Cuba, as evidence in de- 
fense of a charge of embezzlement, and as evidence of 
said charge upon a preliminary hearing before a com- 
mitting magistrate and as evidence In defense of said 
charge in anextradition proceeding upon a hearing be- 
forea competent magistrate, and especially as evidence 
in all the cases enumerated where said charge of em- 
bezzlement is made against Don Luis de Oteiza y Cortes. 
In witness whereof I have hereunto set my hand and 
affixed the seal of this Consulate General at Havana, 
this twentieth day of January, eighteen hundred and 
ninety. Ramon QO. Williams, U. S. Consul General. 
SEAL 
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ln the matter of the application for extradition of 
Luis de Oteiza y Cortez, before United States Commis- 
sioner Samuel H. Lyman. 

In accordance with the rights secured to a defendant 
ina preliminary examination before a committing mag- 
istrate; by Section 196 of the Code of Criminal Pro- 
cedure of the State of New York, the defendant, Luis 
die Oteiza y Cortes, hereby makes, in answer to the 
charges preferred against him, in explanation of the 
facts alleged, the following 


STATEMENT. 


The Government of Caba is a military despotism. 
The military element always predominates over the 
civil, and the Captain-General illegally imposes his will 
upon all the authorities and civil functionaries, without 
recognizing the rights of even the Intendent of Finance, 
of the President of the Court or of other officials, whose 
decisions the law makes final. I have for many years 
acted as Counsel to the office of the Intendent-General 
of Finance of Cuba, and have always advised the Inten- 
dents to resist the usurpation of authority on the part 
of the Captain-General. To sustain this point, I have 
even advised the resignation of two Intendents. Since 
the year 1882, [ have prepared all the estimates 
for the Island of Cuba, and lave therein opposed the 
the excessive expenditures of the War Department, 
whose strength the military element of the Island has 
always desired to increase. I have in facet reduced the 
expenses of the army during a period of eight years 
from $12,000,000 to $6,000,000, and have thereby brought 
upon myself the enmity of the Captain-General and of 


many other officials. In the vear 1887 I was ordered to 
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investigate certain frauds discovered in the Board of 
Debt, perpetrated by means of false drafts of the mili- 
tary administration ; in this way it became my duty to 
declare the responsibility of several superior military 
offices in the matter. The Captain-General at that time 
was strenuously opposed to having any charges pre- 
ferred against the military administration, believing 
that this wonld prejudice the prestige of the army. In 
consequence, he discharged me from my office. IT had 
a long conference with the General regarding the 
matter, and no arrangrment was reached. This inter- 
view took place on the ~7th day of April, 1888, at 4 
o'clock in the afternoon, and believing that it was to 
my interest to reach Madrid as speedily as possible, I 
embarked on the following day, in the morning, by the 
steamer ‘‘Olivette,”” taking the route via New York in 
precisely the same manner as [ had proposed doing last 
January. At that time [was detained in New York 
only one day. Larrived at Madrid in due time and was 
by order of the Ministry re-instated in my position in 
Cuba. At that time General Salamanca was a member 
of the Senate of Spain and took upon himself to defend 
the military administration of Cuba and to defend it 
against the charges which were made by me. Shortly 
after this General Salamanea’was appointed Captain- 
General of Cuba, and upon his arrival at Havana found 
me filling the position of Secretary of the General Gov- 
ernment. The estimates were at that moment being 
prepared, and General Salamanca knowing my opposi- 
tion to the military establishment of the Island, vented 
against me all his personal antipathy. General Sal- 
manaca inaugurated his Government in Cuba by demon- 
strating himself to bea military man anda tyrant. He 
never wore any other dress than his military uniform, 
and was in the habit of stating that he had no need of 
knowing the civil laws, because he proposed to govern 


according to his own ideas. I naturally criticised this 
conduct, and these criticisms reached the ears of the 
General, thereby increasing greatly his animosity to- 
wards me. Among other matters worthy of mention, 
as showing the feeling against me on the part of the 
General, is his conduct with respect to a claim which I 
have been prosecuting against the Government. This 
claim had reference to the recovery of four hundred 
bonds of the Debt, and was decided in my favor by the 
Intendent. As soon, however, as this decision came to 
the ears of the General, he reversed the decision of the 
Intendent, and wrote to the Ministry in Spain, advising 
my removal, because being a public official, I had insti- 
tuted snit against the Government. From this I ap- 
pealed to the Ministry at Madrid, who were well 
acquainted with the justice of my claim, and who not 
only did not act upon the advice of General Salamanca, 
but passed the claim to the Council of State. This 
continued to increase the enmity of the General against 
me, and when in December last a new Intendent arrived 
from Spain, the General at once used his influence to 
prejudice him against me and to raise suspicions in his 
mind against my integrity. The new Intendent went 
into office greatly prejudiced against me, and at once a 
question arose which involved the interpretation of a 
certain royal order regulating the formalities to be ob- 
served with reference to the payment of coupons. Until 
December 5th, 1889, when the new [ndendent arrived, 
[ had conducted the affairs of my office in accordance 
with what I considered to be the proper interpretation of 
the,Roval Order referred to. This formed a pretext for 
the ordering of an investigation, and without any ex- 
planation to me, a visit was ordered to be made to my 
office. I naturally resented such a ‘proceeding, and de- 
termined to-proceed at once to Madrid, as i had done 
on a former occasion, in order to present a true state- 
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ment of the ease to the Ministry, before the prejudiced 
reports of my enemies should arrive. With this end in 
in view, | prepared and sent my resignation, and on the 
following dav [left on the steamer ‘* Olivette,”” intend- 
ing to take the same route which Thad taken In 1887. 
When L left, no accusations had been made against me 
and if since then frauds liave been discovered in the 
office of which | was Chief, these can be easily explained 
vithout in any way involving meinthe matter. Among 
the many facts which have been alleged against me, the 
twowhich on their face appear as requiring explanation 
are the receipts for coupons found among my papers and 
the fact that during the months of November and Decem 
ber of last year [remitted large sums of money to Spain. 
In order to explain the receipts, it will be well to say a 
few words with reference to a custom of the office of the 
Controller of the Debt. When coupons are presented 
for payment, they must be accompanied by a list official- 
ly prepared and contained ina printed form, a copy and 
translation of which | hereto annex. Many holders of 
coupons are uninstructed as to the manner in whieh 
ihese lists should be prepared, and frequently they 
secure the assistance of some clerk in the Secretary's 
office, to whom they pay a small compensation for pre 
paring the lists. The Exchange being next door to the 
Secretary’s office, this is often done by brokers them- 
selves, when they have purchased a large number of 
coupons. One day a clerk, named Maig, who has since 
fled and whose whereabouts appears to be unknown, 
stated to me thata broker had requested him to pre- 
pare anumber of invoices for coupons, and that he 
wished to receive my permission to aecept the work, 
Inasmuch as there were a great many coupons, if was 
expected that the work would consume the spare hours 
of said Maig fora number of days, and consequently, 
left the COUPONS at the offiee. the clerk 
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depositing them in the office safe and giving tothe broker 
i receipt therefor. When the lists were completed, afew 
days later, the coupons were delivered to the broker An- 
drade and the same were returned in three lots. 
[It appeared, however, that the receipt given 
to Andrade, had been lost, and in consequence 
thereof Andrade gave three separate receipts 
for the coupons returned to him, in order that the 
same might serve as vouchers to the office. These 
receipts were among my papers and happened to be 
among those which Ll placed in my bag at the time of 
leaving. Andrade has been a friend of mine for years, 
and has avted as broker for mein a number of large 
matters. He has purchased in the exchange large 
quantities of bonds for me and has secured drafts on 
the same. He was well aware that since the bankruptey 
of the house of Abhorras, it had not been my habit to 
keep funds in bank and that L kept my money in bank 
notes in my own possession. It can eaisily be understood 
how Andrade,in collusion with the clerk Maig,made use 
of this combination of receipts in order to subsequently 
be able to state that the coupons were mine. This, 
however, is false, and inasmuch as the clerk Maig had 
access to the safe where the cancelled stub-books 
of bonds and coupons were kept, and where also the 
coupons received from Andrade were deposited for 
safe keeping, if must be he who took the stub- 
book and who, in collusion with Andrade, used it 
to perpetrate the fraud which has been discovered. 
This undoubtedly is the reason why Andrade in the 
receipts given, did not specify the numbers of the 
coupons, for had he done so, | should have at once 
seen that they were of bonds which had been cancelled 
and which were not in circulatian. When the clerk 
presented the lists to me for my signature, the numbers 
mentioned were 6,001 to 6,500, these corresponding fo 
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an issue prior to September, 1886, and each one of 
these Invoices was accompanied by il proceeding wherein 
itappeared that the same had been examined by the 
Bureau of Coupons, and that the origin of the coupons 
had been proven by the declarations of Andrade in 
accordance with the third clause of the Royal Order of 
January 2nd, 1888. For this reason, I signed the same 
without suspicion. After the lists had received my 
signature and that of the intendent, they were un- 
doubtedly, changed by the addition of the figure ** 1,” 
so as to make them read 16,001 to 16,500, instead of 
6,001 to 6,500. All the criminal responsibiiity in this 
matter, therefore, rests with the clerk of the Bureau 
and with the broker Andrade. Andrade is to-day 
trying to save himself by throwing the blame upon me. 
ile has seen that his assistants Valdes and Remus have 
been liberated simply by virtue of a declaration to the 
effect that the bonds were delivered to them = by 
Andrade, and Andrade is now attempting to do the 
same thing by stating that he received them from me. 
Possibly | may be found to be responsible in a civil 
action for the malfeasance of a clerk of my office, but 
this question must be determined in administrative 
proceedings, which by the laws of Spain are re- 
quired to precede any criminal prosecution. As to the 
drafts sent by me to Madrid, I wonld state, that I have 
aiways had a large capital of my own, whieh I have 
used in operations at the exchanges at Barcelona and 
Paris, and in commission matters from Paris. At 
Havana [ have always speculated in the exchange, and 
have frequently employed the broker Andrade to make 
large purchases for me. I have now pending against 
the government a suit for the recovery of four hundred 
bonds of the debt, stolen from me in 1885, and valued 
at $50,000 in gold. tL mention this us an indieation of 
my financial standing. Upon leaving Havana, T drew a 


draft on Madrid for $77,000, which was money re- 
sulting from operations and speculations, which have 
‘nothing whatever to do with the frauds discovered in 
the Secretary-Controller’s office. Ido not mean to cite 
these facts as proofs that no fraud has been committed, 
but that if such has been the case, | am in no way crim- 
inallvy responsible therefor. To show how utterly vis- 
ionary this whole charge is, and how it can be made to 
change at the will of the prosecuting Government, I re- 
spectfully call attention to the fact that it was first 
stated that [ had taken $690,000 worth of bonds and 
coupons and that they were to be found among my bag- 
gage. Subsequently, this 3690,000 was reduced to 
$190,00C, and still later the amount seems to have been 
reduced to $100,000 or less. When more light is turned 
upon the matter it will be found that this $100,000 
will in the same manner melt away, and that I shall be 
found fire» from any criminal liability in the matter. 
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Public debt of the Island of Cuba. Redeemable at 
l’, with 37 of tax. Coupons due the Ist of 
Ls . Invoice No. . Statement of ‘ 
coupons of said debt, which with invoice numbered as 
above are to-day presented, in order that the same may 
be paid by the Spanish Bank of the Island of Cuba. 


Number of the bonds to which Value of Total. 


Coupons, said Coupons correspond — Coupons. §$ c. 
| 
965 
Total, 
Hlavana, day of Is 
Signature of holder, ) 
960 
Controller's office of the Publie Debt of the Island of 
Cuba. Number . ‘The coupons specified herein ! 
which amount to a total of have been pre- 


sented on the date of this invoice, have been cancelled 
by the office of the Secretary-Controller, in the presence 
of the holder, and will be paid by the Spanish Bank of 
the Island of Cuba by virtue of the order placed upon 
this invoice, upon presentation thereof to the cashier of 


shall be stamped Paid on the backs thereof, without 
which requisite they shall not be charged to the ac- 
counts of said bank. Havana the day of 
,18 . The Secretary-Controller Chief 
of the Bureau . Let payment be made to 
bearer, upon presentation of this invoice and of the cou- 
pons therein specified. Received . The Intend- 
ent-General of Finance. Signature of holder. 
Spanish Bank of the Island of Cuba. Seetion of the 


Public Debt. Number . Payment of Coupons 
Four months from 18 to the coupons above specified, 
amounting In all to , huve this day been paid, 
and remain deposited in the safe of this bank. Vised. 

Havana, day of 18 . The Gov- 
éernor, Noted, The Controller. 


Final Commitment. 


In the matter of the Application of the Consul-General 
of Spain, at the City of New York, for the extradition 
of Luis OrreizaA y Cortes, charged with embezzle- 
ment or criminal malversation of publie funds, com- 
mitted within the jurisdiction of the Kingdom of Spain, 
viz.. Havana, Island of Cuba, under the treaty between 
the United States of America and Spain. 


said bank, together with the said coupons,wheron there 
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To anv Marshal of the United States and to his depn- 
ties. or either of them: Whereas. a warrant for the Ap- 


prehension of Luis Otetza vy Cortes, under the treaty 


between the Unitied States and Spain, was issued on the 
second day of January, 1890, charging him with embez- 
zlement or criminal malversation of public funds ; and 
whereas the said Oteiza was afterwards arrested thereon 
and brought before me, and his counsel demanded an 
examination, which was granted by the Commissioner, 
and the hearings thereon having been full and fair, and 
the Commissioner deeming the evidence sufficient to 
sustain the charge under the provisions of the said 
treaty, and in order that the evidenee and proceedings 
may be certified to «the Secretary of State—I hereby 
commit the aceused to the custody of the United States 
Marshal, to be by him held in the proper jail until a 
warrant for the surrender of the said Luis Oteiza y 
Cortes shall issue, according the stipulations of the treaty, 
or he shall be otherwise dealt with according to law. 
ln witness whereof, | have hereunto subseribed my 
name and affixed my seal, this 18th day of Mareh, 1890. 

Sam’n. H. Lyman, U.S. Commissioner, duly author- 
ized to aet under Section 5270 of the United States Re. 


vised Statutes 


in the matter of the application of the Consul General 
of Spain at the City of New York, for the extradition of 
Luis de Oteyza y Cortez, charged with embezzlement, or 
criminal malversation of publie funds, committed within 
the jurisdition of the Kingdom of Spain, viz., Havana, 
Island of Cuba, under treaty between the United States 
of America and Spain. In obedience to the within writ 
of certiorari, [| hereby certify that the accompanying 
papers constitute a complete record of all the proceed- 
ings had before me in the above matter, including the 


evidence and exhibits thereto referred to, with the ex- "3 
ception of the warrant of arrest,.temporary commit- 
ments, and final commitment, which are in the possession 
of the United States Marshal of this District. N. Y., 
March 27, 1890. 

SamurL H. Lyman, U. 8. Commissioner duly ap- 
pointed to execute Chapter 66 of the U. S. Revised 
Statutes relating to extradition. 


Habeas Corpus Proceedings. 


To the Honorable E. Henry Lacombe, a Justice of the 

Circuit Court of the United States, for the Southern 

District of New York, or any other Justice of said 

Court: 

The petition of Luis Oteiza y Cortez, respectfully 

‘ shows unto your Honor, that he is: deprived of his 

¥ liberty by John W. Jacobus, Esq., Marshal of the 

United States, for the Southern District of New York, 

and Dennis F. Cray, Warden of the jail of the City and 

County of New York, and that he is thus held in 

eustody by the said Marshal and Warden, by color ol 

authority of the United States, contrary to the Consti 

tution and Laws of the United States. The faets of the 

detention of your petitioner are, that on the 2d day of 

January, 1800, Miguel Suarez Guanes as Consul General 975 
of Spain presented to Samuel H. Lyman, Esq., a Com- 
missioner of the Cireuit Court, for the Southern District 
of New York, a certain complaint in behalf of the 
Kindom of Spain, charging your petitioner, among 
other things, with the erime of embezzlement of public 
funds, at the city of Havana, in the Island of Cuba, on 
orabout the 28th, day of December, 1889, and praying for 

a warrant to arrest your petitioner, and that aftera hear- 
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Ing, it should be certified to the proper executive author- 
ity for extradition, under the provisions of a treaty with 
Spain, dated the 7th day of January, 1877, and ofa 
supplementary treaty thereto, dated the 7th day of 
August, [S82. 

Thereafter your petitioner was arrested under a war- 
rant issued, as prayed in said petition, and such pro- 
ceedings were thereafter had, that on the 13th day of 
Mareh, 1890, said Lyman decided that said charge was 
sustained, and committed your petitioner to the custody 
of said marshal and warden for extradition, pursuant to 
the prayer of said petition, and said Marshal and warden 
hold) your petitioner accordingly and not otherwise. 
Your petitioner avers and charges that there was not 
before said Commissioner, or upon any hearing upon 
said charges, adduced or presented any evidence, lawful 
tnd competent, to sustain the charge of embezzlement of 
public funds, or of any other erime covered by said 
trenty, and that said decision of said Lyman was with- 
out evideuce to support it, and null, void and of no effect, 
and that said commitment, under which your petitioner 
was held, is of no foree or validity. Wherefore, your 
petitioner prays that your Honor do forthwith issue a 
writ of habeas corpus to the said John W. Jacobus and 
Dennis Ff. Grav, Marshal and Warden as aforesaid, re- 
quiring them to produce the body of your petitioner be- 
fore vour Honor, at some time to be designated in said 
writ. there to abide what shall be awarded by your 
Honor in the premises. And at the same time your 
petitioner prays your tLonor to issue a writ of certior- 
ari to said Samuel H. Lyman, Esq., ordering and re- 
quiring said Lyman forthwith to certify to vour Honor 
true copies of the proceedings, complaints, warrants, de- 
positions, trials, examinations determinations, commit- 
ments and records of said Lyman, or before him as such 
Commissioner in the premises, and under and by virtue 


97° 


327 
of which your petitioner is now deprived of his liberty 
by authority of said Lyman as such Commissioner. And 
your petitioner will ever pray, Xe. 

Luis OTEYZA Y CORTES. 
S. MALLet—-Prevosr, Attorney for Petitioner, No. 
309 Broadway, New York City. 


County of New York, Southern District of New York, 
ss.: Before me personally appeared Luis Oteiza y Cortes 
this 14th day of March, 1890, the petitioner named in 
the foregoing petition, and being by me first sworn in 
the form prescribed by law, made oath and said that he 
had read the said petition, and that the matters and 
fucts contained therein are true to the best of his Knowl- 
edge, information and belief, 


The President of the United States to Samnel H. Lyman, 
Esq., a Commissioner of the Circuit Court of the 
United States for the Southern District of New York, 
GREETING : 

We command you that you certify fully and at large 
to the Cireuit Court of the United States for the South- 
ern District of New York, at the Court room thereof in 
the city of New York, on the 28th day of Mareh, 1890, 
at 11 o'clock a. mM., the day and cause of the imprison- 
ment of Luis Oteiza y Cortez, and true copies of the pro- 
ceedings and complaints, warrants, depositions, trials, 
examinations, determinations, commitments and record 
before you therein, and that you have then and there this 
writ. Witness, the Honorable Melville W. Fuller, Chief 
Justice of the Supreme Court, the l4thday March, 1890. 

SEAL | Joun AY Suietps, Clerk. 

S. MaLier-Provost, Attorney for Petitioner, No. 35 
Broadway, New York City. 

Endorsed. —The within writ is allowed this 14th March, 
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1890. KE. Henry LACOMBE. 
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The President of the United States to John W. Jacobus, 
Marshal of the United States for the Southern Dis- 
trict of New York, and Dennis F. Gray, Warden of 
the jail of New York City and County, GREETING : 
We command you that you have the body of Luis 

Oveiza y Cortez, by you imprisoned and detained as it 

is said, together with the time and cause of such impris- 

onment and detention, at the Court room of the Circuit 

Court for the Southern Distriet of New York, in the 

city of New York, on the 28th day of March, 1890, at 11 

o clock in the forenoon, todo and receive what shall then 

and there be considered concerning him, and have you 

then and there this writ. Witness the Honorable Mel- 
ville W. Faller, Chief Justice of the Supreme Court, the 

lth day of Mareh, 1890. 

[SEAL | Joun A. Sutreips, Clerk. 
S. MaLLet-Prevostr, Attorney for Petitioner, No. 

3) Broadway, New York City. 

Endorsed.—The within writ is allowed this 14th 

Mareh, 1890, E. Henry Lacompr 


Decision of Judge Lacombe. 
CIRCUIT COURT OF THE UNITED STATES, 
SOUTHERN DISTRICT OF NEW YORK. 

In the matter of the application for extradition of 
Luts DE OTEYZA Y CorrTez. 


For the Spanish Government, Messrs. OLcorr, 
Mestre & GONZALEZ. For the Relator S. MALLET 
PREVOST. 

LacomMBE, Circuit Judge.—If, when abstracted by the 
prisoner, the coupons were not perforated but were in 


such eondition that domda fel 


holders for value could 


recover on them they were undoubtedly publie funds. 
If they were canceled or imperfect when he took them, 


his subsequent action in preparing and certifying the 
invoices in which they were inclosed, and in auditing 


the same asa claim against the Spanish Government, 


eaused the Intendant to endorse the same 


and the 


Spanish Bank to pay. The affixing of the prisoner's 


signature to his certificate or audit was an act 
virtue of his office, deriving its sole force from 
fidence placed in it by other officials as the 
publie officer in the line of his official duty. 


done by 
the con- 
act of a 
sv clis- 


charging therefore falsely and with corrupt intent the 
functions of his office he got possession of certain 
moneys paid out by the Spanish Bank, which would not 
have passed from the bank’s possession to his own, ex- 


cept as a consequence of his official action. 


Of these 


moneys therefore he obtained charge by virtae of his 
office, and thereupon converted them to his own use. 
That the moneys thus paid out by the Spanish Bank 
were public funds admits of no doubt. They were 
either moneys standing to the eredit of the Spanish 
Government by reason of the cireumstance that that 
Government had theretofore deposited cash or its equiva- 
lent with the bank, or if under some contract (referred 
to upon the argument bul nol in proof) were advanced 
by the Spanish Bank from time to time upon drafts of 
the Government which at the time such drafts were pre- 
sented had no moneys standing to its eredit in the bank, 
then at the moment when the bank advanced the money 
to cash the drafts the money so advanced became cash, 
the proeeeds of a loan made by the bank to the Govern- 
ment, and therefore public funds. Defendant's acts, 
therefore, seem to be within the terms of Article 401 of 


the Spanish Penal Code of Cuba, which reads (accord- 
ing to the translation submitted by the prisoner's coun- 
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sel) as follows: ** Article 401. A public employee who 
‘having charge by virtue of his office of public funds 
‘or effeets takes or allows others to take the same shall 
* be punished, &e.’ Acts such as his are also made 
criminal by express Statutes of the United States and 
of the State of New York (U0. S. Revised Statutes, See- 
icon 5438, N. ¥. Penal Code, See. 165). [tis true that 
the complaint does not refer to the moneys thus obtained 
from the bank but under the peculiar language of the 
ith and 12th Artieles of the treaty this Court will look 
into the warrant of arrest issued in the country from 
which the prisoner has fled for a specific statement of 
the offence which it is claimed that he has committed : 
and the prisoner can certainly not object that he is not 
sufficiently informed of the offenee with which he is 
charged when he is appraised of the contents of that 
document. The prisoner may be produced on Friday 
morning for further disposition. 


Kk. tlenry LACOMBE. 


\t a Stated Term of the Cireuit Court of the United 
States for the Southern District of New York, held in 
the Post Office building in the Citv of New York, on 
the 18th day of April, 180, 

Present-—Hon. kK. Henry Lacompr, Cirenit Judge. 

In the matter or the petition of Luis Oteiza y Cortes 
fora writ of habeas corpus. 

A petition for. the writs of habeas corpus and certiorari 
having been duly filed herein, and the writs aforesaid 
duly issued, and returns thereto being duly made to this 
Court, and the body of the petitioner being before the 
Court in pursuance of the writ: now, upon said records 
and returns, and upon all the proceedings thereby ap- 
pearing, and after hearing S. Mallet-Prevost, Esq., in 
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support of the petition, and Emmet R. Oleott, Esq., for 
the Consul General of the Kingdom of Spain, the Com- 
plainant, opposed. Ordered, that the writ of habeas 
corpus be and the same is hereby discharged. And fur- 
ther ordered, on the motion of relator’s counsel, that 
the petitioner remain in the custody of the Marshal of 
the United States for the Southern District of New York 
pending such application on appeal as petitioner may be 
advised to make to a Justice of the Supreme Court of 
the United States, pursuant to the 34th rule of that 
Court: or, until the further order of this Court, upon 
notice by said complainant, after twenty days from the 
date of this order. 

» Hlenry LAcomBr. 
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Proceedings on Appeal. 


In the Cirenit Court of the United States for the 
Southern District of New York. 

In the Matter of the Petition of Luis de Oteyza y 
Cortez, for a writ of habeas corpus. 

The petitioner above named, conceiving himself ag- 
grieved by the final decision and order entered on the 
isth day of April, 1890, in the matter above entitled, 
doth hereby appeal therefrom to the Supreme Court of 
the United States, and he prays that a transeript of the 
record, proceedings and evidence in said matter, duly 
authenticated, may be sent to said Supreme Court. 

S. Matier Prevost, Attorney for Petitioner, No. 35 
Broadway, New York City. 

The foregoing Appeal is hereby allowed, and it is 
ordered that a transcript of the petition, writ of habeas 
corpus, return thereto, and other proceedings, be sent 


99! 


992 


993 


Q94 


995 


O00 


by the Clerk of said Cirenit Court to said Supreme 
Court of the United States at the city of Washington, 
in the District of Columbia, April 29, 1890, 

Samuen Brarenrorp, Associate Justice of the 
Supreme Court of the United States. 
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United States of America, ss.: To John W. Jacobus, ) 
Kisq., Marshal of the United States for the Southern ; 
District of New York,, and Miguel Suarez Guanes, Esq., : 
Consul of the Kingdom of Spain at the City of New | 
York, GREETING : 


You are hereby cited and admonished to be and ap- 
appear at the Supreme Court of the United States, to 
be holden at Washington on the 2d Monday of Octo- 
ber, 1890, pursuant to an appeal filed in the Clerk’s 
Office of the Cireuit Court of the United States for the 
Southern District of New York, wherein Luis de 
Otevza vy Cortez is appellant, and you are appellees, to 
show cause, if any there be, why the judgment or order 
in the said appeal mentioned, should not be corrected, 
ana speedy justice should not be done to the parties in 
that behalf. Witness the Honorable Samuel Blateh- 
ford, Associate Justice of the Supreme Court of the 
United States, on the 29th day of April, 1890. 

Samuel Blatchford, Associate Justice of the Supreme 
Court of the United States, 


a 


IN 


THE 
SUPREME COURT OF THE UNITED STATES. 


LUIs DE OTEYZA Y CORTEZ, | 
Appellant, 


ox 


Joun W. Jacopnus, ete... and | 
MIGUEL SUAREZ GUANES. 


[t is hereby stipulated and agreed that the original 
exhibits herein may be transmitted by the Clerk of the 
Circuit Court of the United States for the Southern Dis- 
trict of New York, with the Record on Appeal herein 
to the Supreme Court, the same to be returned to the 
files of the said Cirenit Court immediately upon the 
determination of this appeal. ' | 

Dated New York, May 10, 1890. 

S. MALLET-PREVosT, 
Appellant’s attorney. 
OrcoTt, Mestre & GONZALEZ, 
Attorneys for appellees. 
Ordered accordingly, 
K. Henry LACOMBE. 
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May 13, 1890. 


(Endorsed :) Supreme Court of the United States, 
Luis de Oteyza y Cortez, appellant, os. John W. 
Jacobus, ete., and Miguel Suarez Guanes. Stipulation 
and order as to transmission and return of exhibits. 
U.S. Cireuit Court. 
Joun A. SHIELDS, A 
Clerk. 
Filed May 13 1890 


SUPREME COURT OF THE UNITED STATES. 


Luts DE OrTeYZA Y Corres, | 
Appellant, 


PS. 


Joun W. Jacornus, ete... and 
MIGUEL SUAREZ GUANES, 
Appellees. 


— 


[tis horeby stipulated and agreed that the foregoing 
1001 papers, together with the accompanying original ex- 
hibits, constitute the record to be sent by the clerk of 
the Cireuit Court of the United States for the Southern 
District of New York to the Supreme Court of the 
United States, on the appeal to the said Supreme Court IN 

In the above entitled proceeding. 


PR, MEE OIE epee, Tere Dale. abe y= 


tea = 


S. MALLe?-PREVos?, 
Appellant’s attorney. 
Oncotr, Mestre & GONZALEZ, 
Attorneys for appellees. 
Dated New York, May 14, 1890. 


(Endorsed :) Supreme Court of the United States, 
Luis de Oteyza y Cortez, appellant, os. John W. 
Jacobus, ete., and Miguel Saarez Guanes. Stipulation 
and order as to transmission of exhibits. U. S. Cireuit 2 
Court. 
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Joun A. SHIELDS, 
Clerk. 
Filed May 14, 1890 


IN THE SUPREME Court or tHe UNITED STATES. 


Luiz de Oteyza y Cortez, appellant, os. John W. Jaco- 
bus, ete.. and Miguel Suarez Guanes, appellees. 


United States of America, Southern District of New 
York, ss.: I, John A. Shields, Clerk of the Cireuit Court 
of the United States of America for the Southern Dis- 
trict of New York, in the Seeond Cireuit, do hereby 
certify, that the foregoing pages, numbered 1 to 
inclusive, contain a true and complete transeript of the 
record and proceedings had in said Court in the ease of 
Luis de Oteyza y Cortez, appellant, against John W. 
Jacobus and Michael Suarez Guanes, appellees, as the 
same remain of record and on file in said office. In tes- 
timony whereof, I have caused the seal of the said Court 
to be hereunto affixed, at the City of New York, in the 
Southern District of New York, in the 2d Cirenit, 
this day of May, in the year of our Lord, 
1890, and of the independence of the United States the 
b14th 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1889. 


LUIS pe OTEYZA Y CORTEZ, Aprpe.cant, 


JOHN W. JACOBUS, erec., anv MIGUEL SUAREZ 
GUANES,. APppeLLers. 


Brief of Counsel for Spain, the Demanding Govern- 


ment. 


Emmet R. Oucorr, 
Of Counsel for Spain. 


JUDD £ DETWEILER, PRINTERS. 


Supreme Court of the alnited States. 


LUIS DE OTEYZA Y CORTES, Appetiranrt, 


JOHN J. JACOBUS, etrc., ann MIGUEL SUAREZ 
GUAVES, ApreELLEEs. 


BRIEF OF COUNSEL FOR SPAIN. 


STATEMENT. 


It is admitted by Oteyza that he was an official in the 
employ of the Spanish Government from October 8, 1889, 
and that he left Cuba December 28, 1889. 

The following is an analysis of the evidence in the case. 
See Exiribits 3,18, and 25 of the demanding Government 
and Exhibit 13 of the Prisoner, and the facts set forth are nol 
denied by the prisone r. 

(Ex. 3, p. 153.) The Spanish Bank writes to the Governor 
General, enclosing statement of coupons of the Redeemable 
Debt and of the annuities paid by the Bank by virtue of 
notice from the Comptroller’s office of the Bureau of Debt 
(Otevza’s office) from November Ist to December 5th, 1889. 


Coupons amounting to__.--.-.--- $128,766 12 
Annuities to 69.730 00 


Total $198,496 12 


(Ex. 5, p. 220.) Oteyza was Secretary and Comptroller of 
the Board of Debt, which othees had been merged in one 


’ 


person (ex. 5, p. 190). 

Otevza in his official capacity received into lis custody cer- 
tain public securities,and hesigned Exhibit 18,found among 
his papers when arrested, and the Minute Book of Receipts 
(Ex. 3, p. 189) and Deliveries (October 8, 1889), when he 
took possession of the oflice from his pore decessor, l'raneisco 
Lopez de aro. 

(P. 189.) José Mareos Llera, his suecessor, exhibits this 
Minute Book to the Criminal Court, and therein is found 
that, Octobe Fr: @ ISS), under Inventory, de Llaro delivered 
the office to Oteyza and in the schedule of Books of final 
bonds and titles of the debt that were kept In the ofthice of 
the Comptroller is found a book, Series “ F,” with bonds of 
the Redeemable Debt of 31,000 each and numbered from 
16,001 to 16,500. ‘This record of delivery to ( tevza Is also 
mentioned. 

The administrative proceedings begins at— 

(/d., p. 154.) December 26, 1889, Urzias (the Intendant 
General of the Treasury), orders Francisco Lopez de Haro 
(the predecessor in oltice of ¢ tevza), to go to the office of the 
Secretary and Comptroller of the Debt (Oteyza), and investi- 
gate and report. 

(/d., }). 155.) LOS za is informed of the order of Urzias. 

(/d., }). 156.) December a0, ‘ Mtevza is directed to appear, 
but cannot be found. 

(Id., p. 156.) December 30, Herrera states he has a letter, 
without date, from Oteyza, saving he had resigned, but did 
not wish it known until he sailed. 

(Ii. }). 157.) De Ilaro states to the Provisional Chief in 
charge of the office of Oteyza, that 60 lists are issued with- 
out the usual previous formalities. Orders Maig to appear 
and is told that the latter is absent. 

(/d., p. 159.) De Haro then examines statement of issue of 
bonds of the Redeemable Debt, which shows proper number 
to date 15,000. He examines lists of the coupons paid and 
finds the number starts with 16,000. He asks for the notes 
of the entry book as to Stub Books, taken from deposit in 
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order to know whether the Stub Book with Number 16,000 
has (Jd., p. 159) been legally taken from deposit and he is 
told that Otevza has taken it away. 

(Id., p. 160.) de Haro with the Notary of the Treasury 
and the temporary chief of Oteyza’s office open the safe and 
take (Jd., p. 161) out and compare the securities therein con- 
tained. They examine the record showing the delivery of 
the office by de Haro and the docket signed “ Received ” by 
Oteyza, October 8, 1889, and the “ securities” were compared 
with those taken from the sate of deposit, and it resulted 
that the complete Stub Book Series “ F” of the Redeemable 
Debt Number 16,001 to 16,500 with all coupons was miss- 
ing, and that the lists of coupons paid showed that the num- 
bers of the coupons corresponded to the numbers in the 
Stub Book of Series “ F.” 

(/d., p. 162.) de Haro directs notice be given of the dis- 
appearance of Stub Book of the Redeemable jonds of the 
Debt Series “ F.” which is not issued for circulation in the 
market. 

(Id., p. 163.) de Haro makes his report. He states that 
in the lists of coupons pall between November Ist and De- 
cember 5th there are sixty that lack justification, the cou- 
pons belonging to bonds not yet issued, and that their Stab 
book used to be “in the safe for deposits ” found in tne 
office of Oteyza; that it has been proven that the Stub Book 
(/d., p. 163) has been taken away from said safe, whicu faet 
alone constitutes a erin punish thle under the Criminal Code, 
the Courts of Justice should take cognizance of, and a copy 
of the prese hil proceedings should be sent to the Court. 

(fd., p. 163.) Urzais directs the proceedings to be sent 
immediately to the District Attorney. 

Id. }). 16-4.) de Haro sends the proceedings to the District 
Attorney, ineluding therewith communications from the 
othice of the Intendant of the Spanish Bank, asking if 
the latte r has two orders from the said office directing certain 


sums to br relaine | for pred) tee ne of COUPONS , the bank’s reply 


affirmatively sending copies; another from the Governor 
General stating that he orders the detention in the Civil 
Government of Prado. 


(Id., p. 165.) The administrative proceedings are certified 
and sent to the District Attorney. 

(Jd... pp. 165 to 169.) Ilere begin the criminal proceed- 
Ings. : 

The Bill of Complaint addressed to the Criminal (Court 
sets forth that December 26 the investigation of the office 
of Oteyvza was ordered to be made In connection with the 
pavinent of the COUPOTS, and then recites the results of the 
administrative proceedings. 

(/d., p. 166.) The complaint states that the record shows 
that the issues to date reach only Number 15,000, and that 
the coupons begin with Number 16,000; that the examina- 
tion of the safe of deposits in the Board of the Debt show 
that the Stub Book Series “EF ° number 16,001 to 16,500 
with all coupons were collected at the Spanish Bank; and 
that therefore it is perfectly proven that there is Valversation 
of Public Funds, punished by Section | of Article 10) ] of 
the Penal Code, in the amount of $100,000, in which 
amount cannot be included for the present the value of the 
bonds in the Stub Book, because not set forth in the ad- 
ministrative proceedings. 

The Complaint cherges criminal responsibility for the 
crime against Maig, Oteyza, Prado, and the bearers of the 
coupons, and lists Andrade, Valdes, and Remus, and states 
it to be proven that Otevza and Maig have also committed 
the crime of Abandonment of Publie Office, specified in 
Section 385 of the Penal Code, and requests the arrest of 
these parties. 

(/d., pp. 169, 170.) The Criminal Court, consisting of 
three Judges, Messieurs Fuentes, de Palma, and Keay | 
makes its decree reciting that the District Attorney had pre- 
sented the Complaint against the above-named parties for 
the crime of Males rsation of Public Funds. That it appears 
from the proceedings annexed by the District Attorney to 
the Complaint, that on the examination made of the safe of 
deposit of Oteyza Stub Book Series “ Fy’ Numbered 16,001 
to 16,500 with all coupons was missing, and that the coupons 
which were due have been collected at the Spanish Bank; and 
considering that the acts denounced by the District Attorney 
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have all the characteristics of the crimes of Malversation of 
Public Funds and Abandonment of Publie Office, specified in 
Articles 401 and 383 of the Penal Code; and considering 
that under section 3 of Article 4 of the Additional Organic 
Law the Court is competent to take cognizance of the pro- 
ceedings, that the parties above referred to are declared to 
be under prosecution. 

(Jd., p. 170.) Judge de Palma is assigned to take charge of 
this case. 

Cid., pp. 171 to 175.) Prado the Intendant of the Treasury, 
in. office at the time of the occurrences stated, and who with 
Oteyza and Maig signed the lists or invoices, makes his 
statement. 

(/d., p. 172.) He states he remembers signing the sixty 
lists. He is asked the practice as to examining and paving 
coupons of the Board of the Debt, and states, that his part 
11) the matter Is limited tO authorizing the lists prepared hy the 
Comptroller of the debt (Oteyza), for the purpose of completing 
the personality of the Comptroller (Oteyza), whose warrants 
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will not be obeved by the Bank without such requirements. 
Hle then narrates the procedure as to the collection of 
COUPOHS, 

(/d., p. 175.) When the temporary chief in charge of the 
othee of ¢ Ley za was directed to bring the proceedings under 
which the $100,000 of coupons were directed to be paid, he 
states that they have disappeared. 

(/d., p. 184.) Mr. Gelats of the firm of N. Gelats and Com- 
pany, testifies to the transfer by cable for Oteyza of two 
amounts of money respectively for 8500 and for $77,000 in 
gold. 

Ud7., p. 185.) Mr. Ranken of H. Upman & Company states, 
that his firm gave Andrade five drafts of 200 pounds ster- 
ling tothe order of Mrs. Francisca Cortes (mother of Oteyza). 

(/d., p. 186.) Mr. Gelats amplifies his statement and gives the 
denomination of the bills delivered to pay $79,129.07, the 
cost of the cable transfer, showing the large denomination of 
the bills. 

(/d., pp. 187, 188.) Villalba, the broker, testifies to receiv- 
ing instructions from Oteyza as to the transfer by cable of 
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15,000 pounds sterling, a change being made from drafts to 
the cable transfer on the 28th day of December (this was the 
day the investigation of lis office began). 

(Id., p. 189.) Llera, the successor of Oteyza, exhibits the 
Book of Minutes of Receipts and Deliveries, which show 
that on October 8, 1889, when de Haro, the predecessor of 
Oteyza, delivered the office to the latter, an inventory was 
made showing in the Schedule the Book Series “FF” the 
bonds being each of $1,000 (covering the numbers 16,001 to 
16,500) of the Redeemable Debt. 

(Id., }). 190.) Llera states that the place of custody of the 
coupons | 16,001 to 16,500) has two keys, but thatthe Secretary 
is the one having them in possession, as the office of Seecre- 
tary and Comptroller of the Board of the Debt had been 
merged In one person. 

(/d., pp. 1938, 194.) The Court orders the provisional arrest 
of Oteyza, stating that it appears that from the Office of the 
Secretary (Oteyza), and the safe in the office, the custody of 
which was entrusted to Oteyza, there has been taken away 
the Stub Book of Red emable Bonds, Series e I : the Cou- 
pons to which in the amount of $100,000 were collected at 
the Spanish Bank, and that the indications showing Oteyza 
culpable, he was declared prosecuted and his arrest ordered ; 
that he has absented himself from Havana, and left for the 
United States; that the District Attorney filed a criminal 
complaint against Otevza and others for the crime of Malver- 
sation and lhandonment of Office : and considering that the 
crime of Maulversation is punished under Section 4 of Article 
lOl of the Penal Code; that there are grounds to believe 
Oteyza criminally responsible forsuch erime, his provisional 
imprisonment is ordered. 

(/d., p. 194.) The District Attorney states, that appears 
from the proceedings that Otevza has been adjudged to be 
criminally responsible of the erie ot Male: rsation of Public 
Funds. ‘Therefore he applies for proceedings of Extradition, 
since, according to the supplementary agreement between 
Spain and the United States the Government of the United 
States ls bound to deliver Lo Spain parties accused or Con- 


victed, among other crimes, of the taking away or criminal 
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Malversation of Public Funds, committed within the jurisdic- 
tion of Spain by public employees, as set forth in Section 13 
of Article 2. 

(Id., p. 195.) The Criminal Court makes an order that it 
appearing that Oteyza has been declared prosecuted and his 
provisional imprisonment decreed for Malversation of Public 
Funds ; that Oteyza was Secretary Comptroller of the Debt, 
that the District Attorney has requested the institution of 
proceedings of extradition; that all the requirements speci- 
fied in the treaty between Spain and the United States have 
been complied with; and considering that the crime for 
which Oteyza is prosecuted is punished according to Section 
4 of Article 401—that therefore the extradition proceedings 
should be applied for. 

(Id., p. 200.) Villalba, the broker, amplifies his statement, 
stating that when Oteyza directed him to purchase ex- 
change for 15,000 pounds (December 27), Oteyza stated it 
was to be to the order of Mrs. Francisca Cortes, value re- 
ceived from Antonio Munoz Romeo, and that the bills were 
so drawn, but that he refused them the day after, preferring 
a cable transfer. 

(/d., p. 200.) The letter of Oteyza to Herrera, when he left 
without having his accounts passed, is given. 

(Id., pp. 201 to 208.) Deposition of Antonino Andrade y 
Lopez. This witness was the agent of Oteyza to engineer 
the payment of the coupons 16,001 to 16,500. 

(Id, p. 204.) Being shown twenty covers and asked if the 
signature A. Andrade thereto was made by him, he an- 
swered, it was. In the beginning of November Oteyza 
asked him to collect some coupons of Bonds of the Redeem- 
able Debt; that the transaction was large and it was neces- 
sary to divide the matter into three parts, as cash could not 
be collected in the Bank until the month of December. 

(/d., Pp. 205.) That he gave receipt for the amount; and 
that he selected Fernando Valdes and Juan Remus to assist 
in the matter. ' 

(Id., p. 205.) Oteyza, about the middle of November, at 
the Hotel Florida, delivered twenty copies in triplicate, 
which were signed by Andrade, and, afterwards, forty 
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others, which were signed at the house of Andrade by 
Valdes and Remus. ; 

That on Saturday, November 30th, Oteyza told him to 
come the next day and get the first twenty covers and cou- 
pons, and he did so. That on Monday, December 2d, An- 
drade went to the Spanish Bank and presented the coupons 
and lists, and asked for gold bills of large denomination, 
being so requested by Oteyza. That he received $30,000 
(Id, p. 207) in gold bills and $16,000 in a check. 

(/d., }. 207.) That on the 2d of December he delivered 
the $46,000 to Oteyza, when the latter told him to come on 
Wednesday for the $41,000 of the lists signed by Remus, 
That on 4] ucsday, December od, he notified Remus, he then 
having in his possession the lists and coupons that Oteyza 
had given him; and on Wednesday he went with Remus 
to the door of the Bank, and that Remus requested bills of 
large denominations should be kept for him; that Remus 
came out of the bank at 2:45 p. M., with $11,000 in gold 
bills, having ordered the Bank to place $30,000 to the credit 
of Andrade. 

(/d., p. 210.) The Intendant General states the course of 
procedure as to the examination and payment of COUPOns 
prior to December 5th, 1589, in the Board of the Bureau of 
Debt, so that three covers were signed by the holder of the 
coupons, giving the date when due, the series and the number, 
thre value of the COUPONS Pres. nted for collection. ‘These covers 
were delivered to the official in charge of the Bureau of the 
payment of the coupons to compare the numbers appearing 
in the covers. After comparison, and being assured by the 
entries that they had not been paid, he had to report Lo the 
Chief of the Bureau, who, after inspecting the Book of Issues 
and the bonds in circulation, reports in turn to the Secretary 
Comptroller (Otey za). 

The chief of the office, t 


decided whether thie order for pavinent should be issued or 


he Secretary Comptroller (Oteyza), 


not, one of the covers, which is considered the original, was 
signed by the Intendente (Prado) at the place where the 
direction for payment was entered. Then the respective 
coupons are perforated In the presence of the interested par- 
ties, in the office of the Debt, and the same accompanied by 
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the original lists are paid by the Spanish Bank, which at 
the same time for this purpose receives as directed the order 
of payment, the second cover authorized by the Clerk and 
Secretary. 

(Id., p. 214.) Andrade states that he paid Oteyza the bal- 
ance of the $41,000 of the covers signed by Remus at three 
o'clock of Wednesday, December 4th, when he collected 
$20,000 in bills and delivered to him $31,000 in gold bills 
and a cheek for $10,000. 

(Id., pp. 214, 215.) Andrade says that, as to the lists signed 
by Valdes, he accompanied Valdes to the Bank with the 
coupons and lists on the 6th or 7th of December, directing 
Valdes to ask for gold bills of large denomination as in- 
structed by Oteyza. That Valdes collected $5,000 or $6,000 
in gold bills, and the balance was credited to the account of 
Andrade, who afterwards delivered to Oteyza the gold bills 
collected and a check for the balance. That he delivered 
such money immediately to Oteyza, having thus balanced 
ull the account, Oteyza having received the $100,000, the 
amount of the sixty lists. 

(/d., p. 215,) Andrade is asked whether he saw the cou- 
pons that Oteyza gave him before they were perforated, and he 
answered that he had not, because Oteyza delivered them to 
him perforated, and in packages, in order correlative to the 
dates when they became due, and that each package was 
bound with rubber bands. 

(/d., pp. 216, 217, 218.) Remus makes his statement. He 
recognizes his signatures to the twenty covers, and he veri- 
fies the statements of Andrade. 

(/d., p. 219.) Valdes recognizes the twenty covers that 
were signed hy him and verifies the statements of Andrade. 


duces a memorandum of the order by Oteysa for 15,000 
pounds sterling exchange. 

(/d., p. 223.) Villalba amplifies his statement and says 
that the order for 15,000 pounds for exchange was written 
by Oteyza, except so much as i¢ explained by Villalba. 

(/d., pp. 225, 226.) Antonio Munoz Romero testifies. This 
is the person stated by Oteyza, for whom the remittances 
were sent through Gelats and Upman. Romero says he is 
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clerk and waiter at the Hotel Florida; that he knows Oteyza, 
because he takes cares of his room: and that he never in- 
tended to make a transfer of 15,000 pounds to Mrs. Fran- 
cisco Cortes, nor did Oteyza ask permission of him to use 
his name and surname to make such transfer; that he never 
knew any person of his own name in Havana. 

(/d., p. 227.) The Spanish Bank certifies that coupons 
16,051 to 16,280 were collected by the bearer, A. Andrade, 
December 2d; and numbers 16,296 to 16,500 by Remus, 
December 4th: 16.001 to 16.050. and 16.281 to 16.295 were 
collectea by Valdes, Decetuber 5th; and that these were 
coupons belonged to the Bonds of the Redeemable Debt, 
Series “ FF.” 

(/d., p. 228). The Judge of the Criminal Court certifies 
that in the Inventory of Books, Stub Books, documents and 
other (efectos is the word used in the original Exh. No. 5, 
see page 112 of Spanish Original, Line 4 from the bottom of 
page) existing on hand in the oflice of the Secretary of the 
Board of the Debt, of which delivery was made October §, 
ISS9, by the retiring Secretary, Mr. Francisco Lopez de 
Haro, was found as values (the original Spanish uses the 
word “ valores,” see page 115, 6th line from = top) of which 
Oteyza took charge the following: 


REDEEMABLE, 


Amount of 

Books. Series. each Bond. Numbers of Same. 

l Ir $1,000. I6,001L to 16,500, 

(Iexs. 12, 15, 14, pp. 252, 233.) Among the papers found 
Ol} Otevza in New York were three receipts, two dated No- 
vember 7, and one dated November 14, respectively for 
$46,000, $15,000 and $41,000. The amount specified in 
these receipts aggregated $100,000, which is the exact 
amount of the coupons 16,001 to 16,500, taken from the 
Book of Bonds, Series “ a and that were paid by the 
Spanish Bank from Government moneys on the lists already 
referred to. The receipts show the delivery of their re- 
spective amounts in coupons reading thus “of the Redeem- 
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“able Debt of the Island of Cuba, with the collection of 
“which said gentleman has commissioned me, I binding 
“myself to deliver the proceeds to him as soon as the same 
“have come to hand.” They are all signed by Andrade. 


x (See Ex. 25 A, pp. 244, 245.) 
7 
a “4 . — . : . 
. Andrade identifies these receipts as receipts that were de- 
) livered by him to Otevza for the coupons in question. 
Article II of the prisoner’s Exhibit 15 shows: 
That the Redeemable Debt is divided into two classes 
q” represented by bonds to bearer in the form following: 
SERIES, CAPITAL, ANNUITY. 
DoLLARS, DoLLARs. 
a 
~~ . ie - * * x _ _ . $ * * x - * * 
' F’, 1 OOO, ov. 


The contention of the prisoner's Counsel is that the cou- 


pons in question that were paid by the Spanish bank, the 


» a fiscal Agent of the Spanish Government, on the Schedules or 


Invoices (a copy of the form of which is found at pp. 44, 45 
of this brief), in cash to the amount of $100,000, were can- 
celled before payment, and, therefore, not “ pulslic funds” in 
the sense of the Lreatly definition, and were worthless because 
of no binding effect on the Government (Op. Commissioner, 
fa p. 141); and that the $100,000 were not public funds 
because the Spanish Bank was not the Spanish Government 
and its money Was not “ public funds” (Op. Judge Lacombe, 
p. 529); that the Cuban Court had not Jurisdiction because no 


“ administrative proceedings” were had (Op. Commissioner, p. 
147), although such were actually had (p. 70-74); and that 
error was made by the Commissioner here in not admitting 
in behalf of the prisoner ex parte depositions and certificates 
which were not in the record of the proceedings in the Court 
In Cuba (p. 70-74). 
The prisoner himself, in his statement before the Commis- 
sioner, not under oath, allowed*under the practice in the 
State of New York (p. 105-119), says he presumes the ad- 
Va ministrative proceedings have “ been prepared according to 


law’ (p. 111), and he does not directly deny that he received 
the $100,000 from Andrade. 


Oteyza’s explanation of the receipts found in his baggage 
when arrested is ridiculous. He admits he signed certain 
receipts for coupons left in lis office by Andrade, as broker, 
to have the usual invoices prepared, but says he did it out 
of friendship for Andrade, and that when the invoices were 
prepared Andrade did not bring back the receipts signed by 
him, Oteiza, because forgotten or lost, and that in exchange 
Andrade said he “would give some partial receipts to serve 
as releases,” which he, Oteiza, kept among his papers (p. 
114). 

If these statements were 
should read somewhat thus: “ Having received the receipt 
for — coupons of the Redeem- 


true the receipts necessarily 


of Mr. Luis Oteiza y Cortes 
able Debt, oth. med such receipt having been lost or Inis- 
laid, this is to certify that I have duly received said coupons, 
ete.” The receipts themselves identified by Andrade colNn- 
pletely refute this false statement (pp. 222-225). 

For the convenience of the Court the decision of the 


Commissioner is here given. 
New York, March 15, 1890, 
11 o'clock A. M. 
Present—The Commissioner. 
Mr. Orcorr—For demanding government. 


Mr. MaLtLet—Prevost for the yrisoner. 
I 


The prisoner is produced by the U.S. Deputy Marshal. 
The Commissioner.—I have decided in this case that the 
prisoner should be committed, for the following reasons: 
The prisoner, Luis Oteiza y Cortes, was arrested on the 
2nd day of January, 1590, in this city on a complaint made 
under oath by Miguel Suarez Guanes, Consul of the King- 
dom of Spain at this port, charging him with having com- 
initted the crime of “ embezzlement or criminal malversation 


“of public funds” within the jurisdiction of the Kingdom of 


Spain, in that, while the said Oteiza was the Secretary of the 
Dureau of Publie Debt of the Island Oo! Cuba, at Havana, and 
an oflicer In the empioyinent of the Kingdom of Spain in 
that city, he did, as such officer and servant in charge of the 
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said Bureau, **on orabout the 28th day of Decem- 
‘ber, 1889, wrongfully and feloniously embezz'e 
‘* bonds or certificates of indebtedness, belonging to 
‘said publie debt of the Island of Cuba, of the 
‘valne of $190,000, and converted the same to his 
‘own use, and also the COUPONS of other grovern- 
‘ment bonds of the value of $505,000 and the stub 
‘* book thereof also.” He is further charged with 
having, since the commission of said crime, fled 
from Cuba, and having sought an asylum within 
the United States of America. The complaint 
further goes on to state that criminal proceedings 
have been begun in the city of Havana against the 
suid Cortes for said embezzlement; and his extra- 
dition is asked for, that he may be tried for said 
offence, pursuant to the provisions of the treaty or 
convention of extradition between the United States 
and Spain of January 5, 1877, and the supplemen- 
tary treaty of August 7, 1882. 

The defendant's contention, on the charges and 
proofs submitted here, is, that he is in no way im- 
plicated, except possibly in being negligént in sign- 
ing the certificates upon which payment of the se- 
curities was made; that for this negligence he is 
responsible civilly, and not criminally,—a respon- 
sibility to be determined by the Administrative 
Commission, the proceedings of which, not yet con- 
cluded, also set forth in the evidenee, were taken 
preliminary to the commencement of criminal pro- 
ceedings, pursuant to the practice obtaining in 
Cuba. And that, if any criminality has been 
proved, it does not come within the treaty provision 
relating to ** criminal malversation of pubhie funds,” 
under which his extradition is demanded, since the 
bonds have never been legally issued, one or more 
of the signatures necessary thereto never having 
been appended to the bonds; in consequence of 
which, the bonds in question, he claims, were can- 
celled by order of the government. 

The evidence shows that the treasury of the 
Cuban Government has been defrauded into the 
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payment, through its fiseal agent, the Spanish Bank, 
of SLOO.000 or thereabouts. upon coupons which 
were detached from the bonds in question, In 
order to understand the way in which this fraud 
was carried out, as well as for the better under- 
standing of the merits of the case as presented by 
the prosecution and the defenee, it is hecessary to 
examine into the method employed by the Cuban 
Government to liquidate the claims which consti- 
tute what is known in these proceedings as the 
*reedeemable debt” of the Spanish Government 
in the Island of Cuba. 

By an Act of the Government, passed July 7th, 
(882, provision was made for liquidating this debt 
oy the issue of bonds with annuity or interest 
COUPOTES attached ; and a Board of Commissioners, 
comprised of a number of officials named in the 
act, was constituted for the purpose of passing 
upon the claims that should be presented, and of 
determining the issue of bonds to meet them. This 
act also specifies the duties of the person holding 
the office of Secretary Comptroller of the Board 
of Debt, the position which it is shown in this 
case, and not denied, the defendant held at the 
time of the commission of the frand in question, he 
having taken office on October 8, 188. 

It was the duty of the defendant to examine 
into the claims as they were presented from time 
to time, and report them to the designated depart- 
ments, which in turn submitted them to this Board 
of Commissioners, where they were admitted or re- 
jected, as the case might be. The result of this 
was certified by the Seeretarvy Comptroller to the 
Treasury Department, and then the bonds were pre- 
pared for issue—whether by the Secretary Comp- 
troller, of the Treasury Department, or by whom, 
does not appear. A number of these bonds after 
beng properly signed, were deposited as the law 
required for use as oceasion required. The law 
provides (Article 117) that ** so /ong as the office of 
‘the Secretary of Debt has no special Treasurer, 
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‘the Comptroller of the Debt, the Central Treasurer 
‘and the Chief Ordenador of the Intendeney 
‘( Treasury) shall have charge of the keys of the 
safe for the custody of effeets and values, since 
they are the ones who authorize the payment of 
‘the debt, and the bonds shall be placed in the 
‘custody of the Central Treasury.” 

The evidence in this case shows that, besides 
such bonds as were in the Central Treasury, there 
were a number of bonds kept ina safe of the office 
of the defendant, the Secretary-Comptroller of the 
debt, of which safe he had the keys. These bonds 
are preserved in bound books, called stub-books, 
The bonds in question, or the conpons, rather—for 
the stub-book containing the bonds has been ab- 
stracted—were annexed to the stub book known as 
‘Series Fl’ and were numbered from 16,001 to 


1.500, 

It is contended by the defendant that none of 
the bonds and coupons of the redeemable debt in 
the eustody of the Comptroller were, completed 
ready for issue, and that all were cancelled. But 
it does appear that certain bonds of the redeemable 
debt that were left in the enstody of the Comptrol- 
ler's office at a date prior to his qualifying as 
Comptroller were burned and destroyed by order 
of the Government, while others, consisting of a 
number of stub-books, including the said book in 
question, Series F, were not burned, but were left 
remaining in his custody. 

It is necessary, also, to understand the method 
adopted for paying the coupons as they are pre- 
sented by the holders. It seems that certain forms 
are required in order to secure the Government 
against impositions. The method appears to be 
for the holder of the coupons to present a list, 
entled an invoice, setting forth the numbers of the 
COMpPODS, the series of the bonds to which they he- 
long, and their amount, together with the coupons 
themselves, at the office of the Comptroller of the 
Debt. This list is signed by the owner. The cou- 
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pons are thereupon, in his presence, examined by 
the Secretary's office, and, if identified as corres- 
ponding to the records of the office (for the office 
of the Secretary is supposed to have a complete 
record of all bonds), they are so certified by the 
Secretary and an under official (in this case Maig, 
also a fugitive from justice), and passed to the 
Treasury official, Known as the *SIntendant,”” who 
thereupon appends his own signature. The cou- 
pous meanwhile having been stamped or perforated, 
are returneel to the holder, with the list or invoice. 
The invoices are made out in triplicate, and a 
second is presented to the Spanish Bank, the fiseal 
agent of the government, where the holder presents 
his coupons and list, and receives payment. 

[t is important to observe, in this connection, that 
these lists contain the following statement : 

The coupons specified herein, which amount to 

“atotalof * * * have been presented on the 
‘date of this invoice, have been cancelled by the 
** office of the Seeretary-Comptroller in the presence 
‘of the holder, and will be paid by the Spanish 
‘* Bank of the Island of Cuba, by virtue of the 
‘order placed upon this invoice, upon presentation 
** thereof to the cashier of said bani, together with 
* the said coupons, whereon there shall be stamped 
“paid” on the baeks thereof, as without which 
‘requisite they shall not be charged to the accounts 
‘of said bank.” ‘Then follows the date and the 
signature of the Secretary-Comptroller, Chief of 
the Burean; and underneath, ‘* Let payment be 
‘made to bearer upon presentation of this invoice 
‘Sand of the coupons therein specitied,”’ signed by 
the Intendente General of Finance, and under. 
neath the signature of the holder. 

The bank, upon payment, also subseribes to the 
list, one copy of which it has retained, an endorse- 
ment of the date of payment, and the statement 
that *‘ the COUPONS remain deposited in the safe of 
‘ this bank.” 

It is to be observed that no bonds had been pre- 
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pared by the Government since the defendant came 
into office; and it would seem, therefore, that all 
of the bonds, whether in the Treasury Department, 
or those that still remained with the Secretary of 
the Debt, including the bonds in question, had been 
prepared after the Board of Commissioners had ad- 
judicated the claims, and after at least one or more 
of the signatures of the officials required to com. 
plete the bonds had been appended. 

Proceeding, then, to the evidence in the case as 
to the defendant's guilt, the following appears: In 
the early part of November last, the defendant, so 
the witness Andrade testifies, asked the witness if 
he could colleet some COLUPOns of bonds of the re- 
deemable debt, stating that there was a large 
amount-of them, and that it would be necessary to 
divide them into three parts, because they could 
no? be eashed at the bank until December. An 
arrangement was thereupon made with two 
other parties by Andrade. and an understand. 
ing by the prisoner to that effect, that 
the defendant shoild procure * the “coupons, 
and that the witness Andrade himself, and 
the two other parties, should sign the list 
above deseribed as holders thereof, so that they 
might obtain the payment of the coupons on the 
bank. The defendant thereupon had the coupons 
eut from the bonds and the lists prepared, took 
them himelf to the witness Andrade, who gave the 
defendant the three receipts therefor in evidence In 
the case (hereinafter more particularly referred to) ; 
\ndrade therenpon, and the two other parties, per- 
sonating holders, signed the lists as ** bearers ~~: the 
COTPOTES described on the three lists or invoices, 
were presented at the Spanish Bank by them on 
the Yd, 4th and 7th days of, December, or there. 
abouts, when they were paid, and the proceeds 
given to the defendant. The amount in this way 
Co lected was SPLOO,000, which the withess Andrade 
testifies he delivered over to the defendant on or 
about the 7h of December. The presentation of 


these coupons at the request of the witness Andrade 
by the other two parties is testified to by fhem, 
and the payments thereon, as above stated, to them, 
are also confirmed by them and by the bank. The 
motive stated by Andrade for his engaging in the 
matter is Claimed to have been entirely Innocent, 
and was simply to obtain a commission upon the 
transaction, as in other cases of the collection of 
COUPOTLs. Nevertheless, both he and the two alleged 
confederates have been under criminal prosecution 
at Havana for participation in this offence 

About this time, and subsequent to the payment 
of the COTLPDOTIS, the defendant is shown to have pro- 
cured two billsof exchange, for the sum of $500 and 
85,000 respectively, drawn upon a broker in the eity 
of Madrid, in favor of Francisca Cortes, the mother 
of the defendant ; and on the 27/4 of December, the 
testimony shows the defendant applied for drafts 
for $75,000 to the order of a broker in) Madrid in 
flavor of one Pomero, stating to the broker, at the 
same time, that he wished the drafts to be prepared 
ana ready at nine o eclock of the 28th. It dppeadkhs 
that on the 28th, at nine o'clock, he appeared at the 
office of the broker, and stated that he wanted, 
instead of sterling exchange, a transfer by cable 
on Madrid in favor of the same _ party, 
Romero, the defendant being compelled to pay 
in order to obtain said transfer, the sum of S7O000 
or thereabouts. It also appears in evidence that 
on the 27th day of December proceedings had been 
taken ly the Government to Investigate payments 
of invoices made by the bank, through a certain 
period of time, covering the period in) question ; 
that the defendant was applied to, to furnish the 
lists, &e., and was directed to appear for examina- 
tion on the following day, the 28th: that, instead 
of appearing for examination on the 28th, he left 
a letter with the Government official, representing 
him at his office, stating that ‘‘on account of the 
ws personal antagonism of some of the officers, he 
‘had resigned his position, which fact he did not 
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** wish to have Known until he had sailed, so that 
‘*“no explanation would be asked of him by his 
** friends, and that his enemies could not misrep- 
* resent him,’ &e. 

Subsequently the safe in his office was opened by 
order of the chief investigator appointed by the 
Government ; and in his report of the 3ist of De- 
cember, [8s9, the following appears: ‘The seeu- 
“ rities were compared with those that were taken 
‘from the safe of deposit (referring to the se- 
curities that are shown by the exhibits to have 
been in that safe at the time the defendant assumed 
office, October 8, 1889), ‘and it appears that the 
‘complete stub book of Series F of the redeemable 
‘debt, numbered 16,001 to 16,500, with all their 
‘coupons, Was missing. Having also examined 
‘the list, which appear to have been paid without 
‘previous authentication, or without proof of 1, 

it also appeared that the numbers of the coupons 
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corresponding to said list, corresponding precisely 
‘in numbers to the bonds, corresponded to said 
‘stub book missing.” &e. | = 

The defendant is shown to have left Havana on 
the morning of the 2sth of December, and, as al- 
ready stated, was soon afterwards arrested in this 
city, and on his persons were found certain papers, 
being exhibits in this case, viz., a passport for him. 
self to travel in the lniled Slates. it passport for 
one Romero to travel in the ** Peninsula (mean- 
ing Spain), and the three receipts from the above 
mentioned witness Andrade, for the coupons above 
referred to, tor the amounts of $13,000, $41,000 and 
S46 ,000 respectively (total SPOOLC OO), In other re- 
spects the receipts reads us follows: °° teceived 
** from Mr. , 3 — . in coupons, 
‘of the redeemable debt of the Island of Cuba, 
‘\ with the collection of which said gentleman has 
‘** commissioned me, | binding myself to deliver the 
* proceeds to him as soon as the same shall come 
“to hand, and for his protection I sign these 
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** presents at Havane on the 14th ay of November, 
* T8890." (Signed ‘6 A. ANDRADE. 

The contention of the prosecution is that the de- 
fendant intended the passport in the name of Ro- 
mero, to be used by hime In case he proceeded to 
Spain, in order that he might travel under an as 
sumed name; and that he procured for that pur- 
pose the transfer of the 877,000 in the name of Ro- 
mero, that he mignt collect the funds without 
bene Klentified : that he hid no intention of travel- 
ing in Spain under his own name, and that, there- 
fore, the passport in 4/s orn name was obtained 
simply for use in the (/a/led Slates, 

There is nothing mn the testimony to contradict 
the case as made against the defendant except his 
personal statement, not made under oath, and made 
by him under the practice now prevailing under 
the eriminal (*o) le ol this St ite. This sfatement the 
prosecution contend will not bear examination, and 
acareful serutiny of it, it seems to me, fully eon 
firms the view taken of if by the prosecution 

The explanation of the defendant of his posses 
sion of the three receipts, us Well as of the use of 
the name of Romero in the passport and in the 
draft, will not bear examination, and the suspicions 
cireumstinces are not satisfactorily explained, 

There ean be no question but that, so faras the 
facts are coneerned, it is the duty of the committing 
Inaeistrate TO puss Upon his braneh of the ease as 
one calling fora trialof the prisoner rather than 
for his discharge. 

But the prisoner is, nevertheless, entitled to his 
(liseharge, unless the prosecution also show that the 
se comes Within the terms of the 


offence in this ¢: 
treaty under whieh his extradition is asked. 

It is contended by the defendant that the bonds 
ana COTLPOTES i question were FeCVEel issued : that 
the signatures of these bonds were never all of them 
appended, that they could not be legalized because 


some of the officers whose signatures were nheces 


sary, have gone out of office since the date of the 


bonds ; and that, asa result of this imperfection, 
the bonds were ordered to be cancelled, and were 
accordingly punched. In other words, the defend- 
ants contention is that he cannot be held on a 
charge of embezzlement of public funds, because 
the securities in question were simply worthless and 
of no binding elfeet on the government. 

In the criminal proceedings at Havana, it appears 
that the Criminal Court, having ordered the Inten- 
dencia General to mike an investigation about the 
pavinent of the COUPOTs of the debt, il report il})- 
pers from him, as follows : **In the safe of the 
** office of the Secretary of the Board of Debt there 
~” Were only two stub books without the hecessaLry 
* requirements for making the payment ordered by 

‘the board; that some of fhem had the bonds and 

* coupons cancelle lL, and others were nol erncelled, 
‘but lacking always the requirements of author- 
‘ization for making payments with them ; and 
‘that at this time he cannot report by whom they 
‘were cancelled, on account of what orders, be- 
‘cause the deposits of said bonds was made so long 
“ago, «eC. 

Nevertheless, in the early part of the investiga- 
tion: the chief investigator, de Haro, appointed by 
the Government, reports us follows: ** Having’ ex- 


*amined the statement show pe the issue of bonds 
‘of the recleemable ‘lebt - and it appearing from 
‘the same that issues made to date only reaches to 
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‘the number 15.000: and having also examined 
‘the lists paid whieh appear without legal justifi- 
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‘cation inthe payments of the coupons correspond. 
‘ing to the same: and it appearing from the said 
‘list that the numeration of the aforesaid coupons: 
* start from 16,000 onward: it is concluded that 
‘sald coupons paid are either forged, or belong to 
‘stub books that have not been officially legalized 
‘for the Issuing thereof! : anal, therefore, let the 
“chief pro lem of the office of the debt present the 
‘notes of the entry book as to stub books of cer- 
* tifleates taken from the deposit for legalization, 


‘in order to prove if the stub book 16,000 has or 
‘has not been legally taken from the aforesaid 
' deposit.’ 

As a mutter of fact, it is not clear in just evhat 
condition the missing bonds were with reference to 
the requirements of the law to make them com 
plete, But the cireumstanee must be borne in 
mined, in this connection, that some of the COUPOTLS 
were Tn such a state that thie eould be collected 
after having been detached from the bonds. And 
this. Cert unly, Weis a bearing He pon the question is 
to whether all of the bonds in question to which 
thev were attached were cancelled. Certainly, if 
the Missing bool af bonds Were Pro lneed, all these 
doubts would bye solved \\ lok Is i : (lan the 
prisoner be heard to demand positive proof on this 
point, and oat the same time withhold the book 
which he is shown to have purloined, property en. 
trusted to itn as an offieial of the Government, and 
deposited in his office ina safe, the keys of whieh 
were In his control, thus depriving the Government 
ol its Property andoat the same time demanding of 
that Government proof of the contents of that book 
bevond the peradventure of il doubt, before putting 
him upon his trial for the offence of embezzlement ? 
He has been entrusted as a high official or the Gon 
ernment with these very bonds and others, and has 
abused his trust and made use of lus offiee to ab 
stract a portion of these bonds. as well as to de 
frand his Government into payment of the coupons 


with whieh he Wiis entrusted 


See Bishops Crim. Law, Vol. 2.) See 
S21 Cal ¢n re LTevcd ley 


But, leaving the question raised by the defendant 
as to whether the bonds In question were or were 
not publie funds, depending, as he claims, upon 
whethel they were or were not valueless, one thing 
is clear and that is that the conpons whieh had 
heen detached from those bonds in question Iyy the 


defendant were in such a state that when, by the 
terms thereof, they became due, they could be, 
through the instrumentality of the defendant's sig. 
nature, collected of the Government by the Jearer, 
whoever he might happen to be, ana were, in fact. 
as already shown, so collected to the extent of 
S1OO,000, Were not these, then publie securities 

whichit will be conceded are ineluded within the 
venerally accepted definition of * publie funds” ¢ 
\We cannot agree with the defendant's counsel that 
the bank, whieh, it is shown, does not pay the 
coupons until they, themselves are presented, would 
be bound to pay them under the order of the in- 
voice, even though they should appear on their 
face to be invalid and worthless 

If we turn to the decisions of the Courts in this 
eountry, we find instances where the securities had 
not been lezally issued by banks, although they 
had bed completely signed, and vet, having been 
tuken from the possession of the bank by means of 
a robbery committed upon it, it was held, on an in- 
dietment for * receiving promissory notes usually 
called bank notes,” in answer to the objection that 
tlie were of no virtue, and therefore could hel be 
the subject of an indietment, that thev were of 
some vrolue, and that it was a ease in which a most 
serious /ujury Was intended, and that had the Is 
sues been put in e/reuloetion, though lortliously, 
the bank might have been ruined: and that there 
was no color for saving that the securities In| ques. 
tion had no intrinsic value. (See People cs. Wvtiie, 
> ELatl, 14. 

lhoaease in) Massachusetts, Commonwealth es. 
cami, 7 Metealf, 475, where the indietment was 
for larceney of certain Ganwk 4///s which had been 
redeemed by the bank, and were in the /Aauds of 
Its agents at the Jime of Che heft, the Court held 
thatan indictment was sufficient which specified 
the property as ** bank bills.” 

Both these cases are cited and approved in the 
ease of Bork rs. People, 7 F. 2 }?. ) Others, 
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too, have been cite l by the prosecution to the same 
effect 

Applying this principle to the coupons In ques- 
tien, it would seem that if the offenee charged 
should be committed here, the prisoner should, 
at least, comilsitled for fria/ under an. in- 
dictment specifving the *‘embezzlement of publie 
funds.” 

but the faets proved in the case would certainly 
make him amenable for criminal prosecution for 
‘embezzlement, as the law stood at the time of 
the enactment of the treaty, under the statutes in 
this State as they existed at that time. The 
offence charged comes within subdivision 2. of 
Section 2S of the New York Penal Croce, passed 
July 26, 188l, and Laws of New York, 1874, Ch. 
207. 

This branch of the defence is not unlike that 
interposed in MeMahon es. Benson, reported in 127 
Pa Sip. ("1 Rep. The extradition of the 
prisoner in that case was asked for Ivy the Mexican 
(iovernment on the claim that he had eommiutted 
forger\ in the City of Mexico. The specific act 
alleged was. that he had forged the name of the 
proprietor of an operatic COMmpanyv To tickets of 
admission to a performance to be given by them in 
the city of Mexico, Hy eausing such tiekets to have 
printed LLP don their face the name of the proprietor, 
without his authority, VOC The defense claimed 
that the facts did not bring the offence within the 
definition of forgery as Known to the common law 
and the Supreme Court held that the common law 
could hardly be said to be the only eriterion by 
which to construe the langnawe of a Treaty between 
Mexico and the United States. That there were 
no common law erimes of the United States, and 
that the conimmon law wits only appealed fo aus an 
aid in the definition of crimes: that the Spanish 
term for the designation of the crime of forgery 
was “* la falsification.” From all whieh it did not 
appear that the, Mexican authorities intended to be 
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bound in the treaty by any very restricted use of 
the word ‘** forgery ’’ when the question concerned 
an offense of that character committed in Mexico. 
That it was for an offense against Mexican law that 
the prisoner was held to answer; and that the 
question was simply whether he had committed 
an offense for which, according to the treaty, he 
should be extradited to that country and there 
tried. 

As to the interpretation to be put upon the acts 
in question of this defendant when applying the 
phraseology of the treaty, *‘ embezzlement or crim- 
inal malversation of public funds,” the case seems 
stronger for remanding the prisoner for trial than 
in the ease above cited. For, in this case, not only 
has the criminal investigation by the Spanish Courts 
at Havana been ordered by the criminal court, 
three judges, in accordance with the practice obtain- 
ing there in such cases, having before it, among 
other things, as shown by the complaint of the 
‘Attorney for his Majesty’ there, the report of the 
chief investigator, referring to the bonds in ques- 
tion as ‘not having been officially legalized for the 
issuing thereof’’ ; but the Court say, in their de- 
cree appointing one of their number to continue the 
criminal proceedings against the defendant and 
others, ‘‘ whereas it appears from the annexed pro- 
‘* ceedings annexed by the Attorney General to his 
‘complaint, that upon examination made by the- 
‘chief investigator of the safe deposit of the board 

‘of debt, it has been found that there is missing : 
** complete stub book of the series F, from No. 
16,001 to No. 16,500, with all its coupons; and 
‘that the said coupons which were due have been 
‘collected at the Spanish Bank, as it appears 
‘proven by the sixty lists found in the admin- 
‘istrative proceedings. Considering that the acts 
* denounced by the Attorney General have all the 
* characters of the crime of malversation of publie 
funds and abandonment of public office, speci- 
‘in Articles 401 and 383 of the Penal Code. Con-. 
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‘sidering that, in accordance with Seetion 3 of 
“Article 4 of the additional organie law, this 
‘Court iscompetent to take cognizance of criminal 
‘proceedings against the administrative author 

‘ities of these provinees. This Court declares 
‘itself competent to prosecute this cause and take 
‘cognizance of the same,” &e., &e. And the Judge 
who was appointed by their number to continue the 
criminal proceedin ‘Ss, subsequently, in the proceed- 
ings proved in this investigation, reiterates the 
sume charge. 

The above facts are referred to, not as decisions 
Vex adiudicata Th pocorn the point ralsed by the de- 
fendant, for as to him they were er parte, but cer- 
tainly they are to be regarded as showing the con- 
struction put upon the offense by the eriminal 
Judges of the Spanish Government sitting at 
Havana. 

The difficulty of defining, in an extradition pro- 
ceeding such as the present, the exact meaning to 
be put upon words of a treaty expressed ina foreign 
language, is very well illustrated in the present 
CUSe, lhe language of the supplementary treaty 
of April ¥, I888, reads in Spanish, corresponding to 
the English translation therein ** embezzlement or 
eriminal malversation of public funds,” ** la sus- 
traccion oO malversacion eriminal de fondos publi- 
eos,’ Which identical expression is used by the at- 
torney for Tlis Majesty In the eriminal Court at 
Havana, upon which was based the decrees of the 
three Judges referred to, asa description of the of- 
fense charged against the defendant. And the see- 
tion of the Spanish Code which those Judges refer 
to, at the same time, as the one covering the offense 
of the prisoner, is article 401 of the Penal Code of 
Cuba. Upon examining the article referred to, it 
appears as the first article under Chapter lO, en- 
titled “S malversacion de caudales publieos”*; and 
throughout this chapter the phrase ** caudales pub- 
licos.””’ which has evidently been translated ‘* public 
funds,” is regarded as comprising the term * ef- 
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fects ’’; for wherever it appears in that section, we 
have the phrase ‘** candales 6 effeetos publicos,”’ 
meaning ** funds or public effeets.”’ Furthermore, 
in article 13 of the treaty, the word ‘* embezzle- 
ment’’ therein, instead of corresponding to the 
Spanish ** la sustraccion,”’ as in article 12, is made 
tu correspond to the Spanish phrase ‘* malver- 
sacion de caudales ;" and this last phrase, as already 
stated, appears in the title of Chapter 10 of the 
Penal Code above referred to. 

The conclusion would seem to be that the Spanish 
term, translated in English in the treaty as ** publie 
funds" was more comprehensive than the re- 
stricted sense which the defendant contends for. 

Without referring at length to a further conten- 
tion by the defendant that the Cuban Court is 
without jurisdiction by reason of the proceedings 
showing a defeet in the practice, it is sufficient to 
say that it does not seem to be well taken. From 
the record as produced it would seem that the Court 
there has substantially complied with the law re- 
quiring that a preliminary investigation, Known as 
the *‘administrative proceedings,” should be taken. 
It was these proceedings that the record shows the 
defendant had notice of before his departure 
from Cuba; and it was not until they had ar- 
rived at that stage where it seemed that he in- 
stitution of criminal proceedings was necessary that 
they were commenced. The chief investigator says 
that it is in his opinion ‘‘indispensable that the 
‘Courts of justice should take cognizance of the 
‘* same,” &ec., and proceeds to certify the record of 
the administrative proceedings to the attorney for 
his Majesty, who, in his application for the order of 
arrest, recites che preliminary ‘* administrative pro- 
** ceedings.” And, furthermore, in the decree of 
the Court above referred to, three Judges sitting, 
the declaration of the Court is made to the effect 
that it is ** competent to take cognizance of the crim. 
“inal proceedings against the administrative au- 
* thorities of these provinces.”’ This, it seems to 


me, should be regarded in these extradition pro- 
ceedings as prima facie proot that the criminal pro 
ceedings were regularly taken. 

The able argument and brief of the counsel for 
the defendant have been earefully considered ; and 
on that aeeount, the reasons for the conelusion 
reached in this case, above set forth, have been ex- 
tended beyond the limits that the case would other- 
wise have received, 

The duty of the committing magistrate in the 
asvlum country, in’ extradition proceedings, 1s 
Clearly laid down in the ease of Benson SUPT, 
where the Supreme Court say that the proceeding 
before the Commissioner is not to be ** regarded in 
‘the nature ofa final trial, by which the prisoner 

‘could be convicted or acquitted of the erime 
‘charged against him,but rather of the character of 
those preliminary examinations which take place 
‘every day in this country before an examining or 
‘committing magistrate for the purpose of deter- 
‘mining whether a ease is made out whieh will jus- 
* tify the holding of the accused, either by impris- 
‘*onment or under bail, to ultimately answer to an 
‘Sindietment or other proceedings, in Which he 
‘shall be finally tried upon the charge made 
‘against him. 
See also (7 7¢ arez, ri Blatchford. $44: 
and 77 re Herris, 38 Fed. Rep., 165. 


The faets proved here present a ease. to which the 
decision /# 7e Benson is peenliarly applicable. The 
difficulty of determining the condition in whieh the 
bonds that were abstracted were at the time they 
were taken as well as the other material facets in the 
case, not to mention the question of liability of the 
bank thereon under the Spanish civil law, in any 
other tribunal than one sitting in the foreign coun- 
try, in the place where the olfense Wis committed. 
is apparent; and no other view than that expressed 
by the Supreme Court would make it practicable to 
enforce the treaty in the spirit in which it was made 


YY 


and intended. in such a case as the one now under 


examination. 

The conclusion is, therefore, reached that the 
prisoner should be remanded for trial in the Courts 
of the demanding country. 


POINTS. 


I. 


Since the treaty with Spain provides (Article [.) 
that the surrender shall take place upon such evi- 
dence of criminality as, according to the laws of 
the place where the fugitive or person so charged 
shall be found, would justify his apprehension and 
commitment for trial if the crime or offence had 
been there committed, the first questfon that pre- 
sents itself is 

Would the facts here presented by the demand- 
ing Government before the Commissioner justify 
the apprehension and commitment of Oteyza for 
trial if the crime or offence had been there com- 
mitted inthe State of New York, where he was 
found ¢ 

The words of the preamble of the treaty with 
Spain are that they are to be delivered who are 
‘persons charged with or convicted of the erimes 
hereinafter enumerated ~ 

In Article XL. itis provided that upon complaint 
made on oath a warrant shall be issued. 

Article XID. of the Supplementary Convention 
provides that if the preliminary warrant of arrest 
has been issued in pursuance of a request or declara- 
tion received by telegraph from the Government 
asking for the extradition, it shall be competent for 
the Judge or Magistrate to hold the aceused for a 
period not exceeding twenty-five days, so (hat the 
demanding Croreriiie nt Mat hare opportunity lo 
(ay before such Judge Os Magistrate ii gal evnide Wee 
of the quill of the acensed, 

This is what happened in the present case. A 
complaint was sworn to on cablegrams (see com- 
plaint yand application made to the Commissioner 
for time to produce the copy of the warrant of 
arrest and depositions from Cuba, and by him 
vranted, and, afterwards, the legal evidence of the 
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guilt of the accused was laid before the Commis- 
sioner, the treaty (Article XI.) requiring where, as 
in Oteyza's case, a person is merely charged with 
crime ‘ta duly authenticated copy of the warrant 
of arrest in the country where the crime was com- 
mitted, and of the depositions upon which such 
warrant may have been issued, shall be produced 
with such other evidence or proof as may be 
deemed competent in the case.’ <All of this was 
dlone (See Exh. 3). 

In extradition treaties, the last of which is with 
Spain, the provision is new and in accord with the 
present practice to forward a request by cablegram 

that where the warrant of arrest has been issued 
‘‘ in pursuance of a request or declaration received 
‘by telegraph from the Government asking for the 
‘extradition, it shall be competent for the Judge 
‘Sor Magistrate to hold the accused fora period not 
‘exceeding twenty-five days, so that the demand- 
‘ing government may have opportunity fo day be- 
** fore such Judge or Magistrate legal evidence of 
Lhe guilt of the acensed.” : “4 

Heneeall that, under this treaty provision, could 
be required, would be a brief apprisal to the ** per- 
son charged “ of the charge made against him and 
that the ** legal evidence of the guilt’? be laid be- 
fore the magistrate within twenty days, if so al- 
lowed. The complaint and warrant fully apprised 
the prisoner of the charge, and the evidence fully 
SUpPports if. 

The commitment of the magistrate is based not 
merely onthe complaint and warrant, but on the 
legal evidence of the quilt of the aceused. 

All the decisions in the books on the subject of 
what should be contained inthe complaint are prior 
in date to the treaty with Spain, which, as we state, 
specifically provides for the ease of extradition 
based on eablegrams. But even they go no further 
than that the accused shall be fairly given to under- 
stand what he is charged with; thus the substance 
of the offence charged. 

Re Heinrich, 5 Blateh, &., 414. 


°2 
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Technical precision is not required. It is enough 
to make out a prima facie case. The party should 
be fairly apprised of the charge and with such 
fullness as is reasonably necessary to enable him 


to meet the investigation, but that appertains after 


jurisdiction is acquired, to the econduet of the pro- 
ceeding. 
Re MacDonnell, 11 Blateh., pp. 94, 97, 
98. : 


An official statement of the charge by a Consul 
distinct enough to enable the accused to understand 
what is charged, 

Re Farez, 7 Blateh., 347. 
Fev Herres. 83) Fed. Rep.. 165. 


The proceedings before a Magistrate in this Dis- 
trict must be conducted according to the Laws of the 
State of New York. 

Re Farez, 7 Blateh., 357. 
Re Wadge, 15 Fed. Rep... 865. 


The proceeding is not to be regarded in the nature 
of a final trial. 

Benson rs. MeMahon, 127 U.S. R.. p. 
1633. 

Judge Blatehford re Farez, 7 Blateh.. 
4d. 

Re Wadge, 15 Fed., 864. 

Re Herres, 33° Fed. Rep.. 16D. 


From a resume of the evidence, we maintain it Is 
clearly shown that Oteyza, being a publie official, 
feloniously converted the Stub Book, Series F, with 
its coupons—all evidences of the Public Debt, and 
criminally obtained, by delivery to himself through 
Andrade, the sum of one hundred thousand dollars 
of the public moneys of Spain, that he criminally 
appropriated to his own use. The means used by 
Oteyza to obtain this large sum were by his crimi- 
nally taking away the said Book of Redeemable 
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jonds, Series ** FL” with coupons numbered 16,001 
to 16,500, the property of the Government of Spain ; 
detaching the coupons, the property of Spain ; pre- 
paring lists of the same ; signing such lists ; ob- 
taining the signatures of Maig, then Coupon Clerk 
unk Prado, then Intendant; delivering the 
coupons to Andrade, and through the latter to 
Remus and Valdes to simulate innocent holders, 
with instructions to make three operations ; 
causing the presenting of the lists and coupons to 
the Spanish Bank, Fiseal Agent of the Government ; 
the second list being the warrant or order for pay- 
ment and the collecting of the one hundred thou- 
sand dollars, 

The receipts signed by Andrade and delivered to 
Oteyza, found on Oteyza when arrested here, which 
Andrade afterwards identifies, directly show the 
delivery by Oteyza to Andrade of $100,000 in 
coupons of the Redeemable Debt for the purpose 
of collection, the last named sum being shown to 
have been exactly the amount of the coupons 
16,001 to 16,500, taken from the Book of Bonds, 
Series “* FL? and that were paid by the Spanish 
Bank from Government moneys on the lists alread y 
referred to, 

On the evidence, Oteyza is guilty and would be 
committed by any Magistrate in the State of New 
York for either the crime 

Ist. Of embezzlement or criminal malversation cf 
publie funds (See Article [., p.12 of Supplementary 
Convention with Spain ; or 

21. Of embezzlement to the detriment of his em- 
ployer or principal (See Article [., p. 13, /dem); or 

sd. Of obtaining by false devices money (see Ar- 
ticle IL... p. 15, /dem); or. 


4th. Of lareeny (See Article IL., p. 16, /dem). 


For each of these cases provision is made by the 


Penal Code of the State. 


As to the Law of the State of New 
York. 


The Supplementary Convention with Spain, under 
Which the present case comes, went into effeet April 
Id. ISS8. The Penal Code of New York went into 
effect July 26. 1831, and henee governs as to. this 


Crist 


Ist. As to embezzlement the New York Penal 
Code includes embezzlement (Chapter LV.) obtain 
Ing property by false pretenses and felonions breach 
of trust under the single head of larceny. 

Chapter [V., See. S28, N.Y. Penal Code; which 


rends as follows : 


Lareeny, including embezzlement, obtaining 
money by false pretenses and felonious breach of 
trust.” 

*Sec, 528. A person who, with the intent to de 
* prive or defraud the true owner of his) property, 
‘orof the use and benefit thereof, or to appro 
‘priate the same to the use of the taker, or of any 
‘other person, either, 


‘(1.) Takes) from the possession of the true 
owner, or of any Other person ; or obtains from 
‘such possession by color or aid of frandulent) or 
‘false representation or pretense, or of any false 
‘token or writing: or secretes, withholds, or cy) 
‘ propriates to his own use, or that of any person 
‘Sother than the trne owner, any money, personal 
* property, thing in action, evidence of debt or 
, contraet, or article of valne of any kind : or, 


at @ hea nie im his possession, custody, or eon 


‘trol. as a bailee, servant, uttorneyv, agent, clerk, 


a 


trustee, or officer of dnyV person, “ssoclation, (>) 


. 


eorporation, OF NS public officer, OY AS a Person 
‘authorized by agreement, or by Competent author 

* ity, to hold or take such POSSeSSION, custody, or 
‘control, any money, property, evidence of debt 
‘or contraet, article of value of anv nature, or 


‘thing in action or possession, appropriates the 
‘same to his own use, or that of any other person 

other than the true owner or person entitled to 
** the benefit thereof ; 


‘Steals such property, and is guilty of larceny.” 


What was formerly embezzlement and obtaining 
money under false pretenses has become larceny. 
People rs. Dumar, 106 N. Y., 508. 
People rs. Polloek, 51 Hun, 615. 


And not only is embezzlement of private and 
publie funds and property and eriminal malversa- 
tion of evidences of public debt and property, in- 
eluded in the felonious breach of trust in the pro- 
Visions of Section 528 uf supra, but embezzlement 
and criminal malversation of the evidences of publie 
debt and property in this State are punished under 
Section 470 J/dem : and also under sections 472, 478 
and 482 /deim. 


** Misappropriation * by publie 
officers,” 


FiItTakh Ae. 


* Of crimes against the revenne and property of 
‘of the State.” 


‘SECTION 470. Misappropriation, ete., and falsi- 
fication of accounts by public officers, 


* A publie officer, or a deputy, or clerk of any 

‘such officer, and any ot her person receiving money 
‘on behalf of, or for account of the people of this 
“State * * * * appropriates to his own use 
‘or to the use of any person not entitled thereto, 
‘without authority of law, any money so received, 
ee 8 Oe e4 . ee aoe a 

‘Secvion 471. An officer or other person men- 

* tioned in the last section who wilfully disobeys 
‘any provision of law regulating his offieial con- 
*dnet. 
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*Srorron 472. A county treasurer, who wilfully 
‘misappropriates any moneys, funds or securities 
‘received by or deposited with him as such treas- 
‘turer, or who is guilty of any other malfeasance 
-or wilful neglect of duty in his office. . 

*Seerion 478. Who conceals frands on the rev 
“enues of the State. ' | 

*Srerron 482. Who fraudulently conceals or ap 
‘ propriates to lis own use any lost treasure, or 
“any Waived property belonging to this State.” 


2d. As to embezzlement to the detriment of the 
emplover or principal, this is found in Seetion 528, 
ldem. 


oc. As fo obtaining Money hy fulse devices, oe 
(See Article Tl, p. 15 of Supplementary Convention 
with Spain), the provisions are found in Sections 
28, DIO, 592, 593, 554 and 660° Tdem. 

ith. As to larceny (See Article IT, }). AD Supple- 
mentary Convention with Spain) the provisions are’ 
fonnd in Seetion d28, (dem. 

The Counsel of the prisoner has urged in argu- 
ment both before the Commissioner and the Court, 
that because the bonds of the book, series “ FY” 
andthe coupons thereto attached, were unissued at 
the time of the occurrence charged, therefore, both 
the bonds and coupons were worthless, and were 
not public funds and not within the terms of the 
treaty. This is) fallacious in every application. 
The taking and appropriating of the coupons was a 
criminal malversation of publie funds, leaving ont 
of question the bonds themselves, 

[tis admitted and the law shows the coupons 
were to bearer : the COUPONS were complete even 
if unissued—-as shown by their subsequent accept- 
ance and payment by the Spanish Bank, and, by 
forgery and fraud, even the bonds could have been 
used by Oteyza to sell to innocent parties, if there 
lacked any names to the bonds. If we take Otey- 
zasargument and the coupons were unsigned in 


the Stub Book, series F, and yet were found by the 
Spanish Bank to be in proper condition for payment 
and without palpable fraud, when presented with 
the schedules or lists, like prisoner's Exhibit T, 
the consequence would be that Oteyza must neces- 
sarily have himself forged any names lacking—if 
any were needed ! ! 

It is of publie notoriety that governments, as well 
as private corporations, print or engrave the coupons 
of their securities in the name of the bearer with the 
name of the certifying officer thereon, and also 
that all Governments burn and destroy all paper 
evidences of Public Debt, when they intend to re- 
tire them, in order to prevent the using again wrong- 
fully and criminally of such paper evidences as 
part of the publie funds. Such also is the ease in 
Cuba. At page 48 of Exhibit 3, Mr. Llera, sue- 
cessor to Oteyza, says that burnings of bonds are 
made with the intervention of all the Chiefs, and 
that the Notary of Finances draws the minutes, and 
that since the time Oteyza's predecessor turned 
over the office to Oteyza, no burning of bonds of 
the Board of Debt had taken place. 

We now proceed with the diseussion of the 
question of the coupons 

Section 536 0f the N. Y. Penal Code provides 
as follows : : 

‘Srerton 536. Completed unissued instruments 
‘property. * All the provisions of this 
‘ chapter apply to cases where the property taken 
‘isan instrument for the payment of money, an 
evidence of debt, a publie security, Ora passage 


* ticket, completed ana ready to be issued or de- 
‘livered, although the same has never been issued 
* or delivered by the maker thereof to any person 
‘asa purchaser or owner.”’ 

Where bank notes are complete in form, but not 
issued, it was held they were the property of the 
bank from which stolen ; they were of value and if 
put in circulation, though tortionsly, could produce 
injury. 

People rs. Wiley, 3 Hill, 194. 


Notes of a country bank paid, but which eould 

be reissued hod a capability of being legally re- 

stored, that vested a special interest and property 

to the owner. 

Leach'’s Crown Cases, Vol. 11, p. 10386 ; 
tlso 

Rex es. Vvse Ry. & Mood., Cr. Cases, 


218. 


The stealing of a certificate out of a certificate 
book—-not signed and with blanks—held taking of 
property, 

Reeina ox. Thomas Morris, 9 Carr and 
Pavne, 347, 

Taking of an unendorsed bill of exehange—held 
the taking of property. 

King rs. Chipehase, 2 Leach, 699. 


The taking of an unendorsed draft of the State of 
New York by a simple custodian—held to be lar- 
Ceny. 

People es. Phelps, 49 How. Pr., 437 
7a. 1 .e BOe 


It is enough to prove the fraudulent conversion 
by a public officer of any money that comes into 
his possession or under his control by virtue of his 
office. 

The Court ridiculed the idea that a publie official 
(a ‘Town Colleetor), could not be indieted for fraud- 
ulent conversion, beeause there was no aetual tak- 
ingaway of the money from the town and said 
when “by virtue of his office” he got the money, 
thaf was enough. 

State cs. Walton. 62 Mle.. 106: 


See also Ol Cal... 109 : 


And Bernhard es. Bowe. last number 


Fed. Rep. 
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Negotiable bonds of a municipal corporation, 
although unissued, are property. The prisoner was 
Treasurer of the city of Buffalo, had in his eustody 
bonds of the city and put them in the hands ofa 
broker with directions to sell and credit the pre- 
ceeds to a firm of which prisoner was a member. 
Held to be a conversion of the bonds. 

Bork rs. The People, &e¢., 91 N. Y., 


p. O. 


The taking of bank bills redeemed by the bank, 
and in the hands of its agent, held to be the taking 
of property of the bank. 

Commonwealth es. Pond, 7 Met., 475. 


The unissued bonds, or bonds not even prepared 
are a part of the publie property and publie funds, 
the issue of which can be enjoined. 

Avres ef a/. vs. Lawrence, 59 N. Y., 
192. 


The coupons 16,001 to 16,500 were the property 
of the Spanish government and. that they were of 
the public property and evidences of publie debt, 
and in such a state that when issned and delivered 
they would be paid, when aecompanied by the 
usual lists, isshown conclusively by what happened 
in this case, for when they were taken from Stub 
Book Series **F°* and with the lists signed by 
Oteyza, Maig and Prado and delivered by Oteyza 
to Andrade, and by him and the sub-agents Remus 
and Valdes presented to the Fiseal Agent of the 
government—the Spanish Bank—they were exam- 
ined at the bank and found correct and their face 
value—the S100,000—was paid to Andrade, Remus 
and Valdes and the amount then delivered by An- 
drade to Otey “a, who has the MONEY, 

Suppose the case of United States bills received 
by the Government at its Custom House in New 
York in payment of duties at the time of an out- 
standing order in the Custom House for the with- 


dt) 


drawnl, destruetion or burning of the same class of 
bills with the numbers 1 to 10,000, and that among 
the bills so received for customs were some of such 
numbering, and that the official in the Custom 
louse having eustody of such bills appropriates 
and mistuses some of these bills by sending them 
with orders to the sub-treasury to exchange them 


vold >} silve}] eomM. (>) through aevents selected 


—_ ; 


La] 
by himself. by again paving other customs du- 
ties: or 

Sippose the case of ['nited States Bonds, with 
coupons attached, in the Treasury Department, the 
coupons already engraved with the name of the 
proper officer, but the bonds unsigned, awaiting 
signature, or partial signature, or possibly destrue- 
tion by fire or otherwise, with the proper formali- 
ties, and the official having custody of these bonds 
snd COTLPOTES detach 7” the coupons dune anda. through 
nvents, sends the due coupons to the Sub-Treasury, 
or sells them. and collects and appropriates the face 
value: inall these cases, and whether the Issuing 
sovereignty were the United States or the State of 
New York, the crime would be embezzlement or 
eriminal matversation of publie funds, and punish- 
ible under the laws of each Sovereiguty 


See New York Law and Deeisions, 
wf supra, and United States Stat. 
lifes on Kimbezzlement. cis follows: 


SpevTton D453 Every person who, without author- 
itv from the United States, secretes, embezzles or 
takes and carries away any paper, parchment or 
cUti\ other material prepared ar intended to be ised 
in the making of (U.S. Bonds or Obligations, &e. ), 
or who without such authority so seeretes, embez- 
zies or takes and = earries away any paper, pareh- 
ment or other material, &e., intended to be pre- 
pared, issued or put in circulation on behalf of the 
United States as one of its papers, Instruments or 
obligations, MC... whether Intended to Issue or put 


+] 


the same in cireulation or not shall be punished, 
\ a 


SECTION S488. Kvery disbursing officer of the 
United States who deposits any publie money en- 
trusted to him inany place, or in any manner, 
except as authorized by law, or converts to his own 
use Inany way whatever, or loans with or without 
Interest, or for any pllrpose hot preseribed by law, 
Withdraws from the Treasurer or any” Assistant 
Treasurer or any authorized depositary, or for any 
purpose not preseribed by law transfers, or applies 
any portion of the publie money entrusted to him, 
isin every such act, deemed guilty of an embezzle- 
ment of the monev so deposited, loaned, with- 
drawn, transferred or applied, 

SEeTion 9388).-—Failure by treasurer or deposit- 
ary to safely keep U.S. moneys is embezzlement. 


Srerron 5490.—Failnre by other officers or per: 
SOTES chargeable fo sate keep public Moneys 1S eli- 
bezzlement, 


SECTION OSUT, Retention by U. S. officers or 
agents of money and failure to aeeount is embez- 
zlement 


SECTION 9408. he foregoing provisions econ 
strned to apply to all persons charged with the 
safe keeping, transfer or disbursement of pubhe 
hate. 

The distinetion between embezzlement or erimi- 
nal malversation of publie funds or property on 
the part of a publie offieer and lareeny or embez.- 
ziement of a private individual, consists in the fact 
that a public officer is in a sense a part of the 
Government himself, and therefore a class of aspor 
tation of which the private individual conld be 
cuilty, might not be said of the public officer in 
certain cases, and that as*to the publie officer he 
would obtain the property appropriated by rirtie 
of his office. 

State rs. Walton, 62 Me... 106 : 


{2 
Rex rs. Barrett. 6 Carr. .. } 24. ; - 
D Watts, 538. 
3 Strob. 144. _ 7 


State rs. Causler. 75 N. C.. 442. 


State ex. Lone, 76  . 94 


‘ 

amp 
10 Mod... 288-290. : 
Fortenberyv es, State, 56 Miss , 286. A .E 
State es. Goss, 69 Me., 22. 

The claim of Oteyza before the Commissioner, q 
thatevon if he did what the evidence shows, vet } 
that it was not done de jure because of the State 
of the Bonds and Coupons of Book Series ** Fy” 1s 
similar to the defences of various of the defend ; 
ants in the cases last eited, which were over- W 
rured, 

Otevan received and receipted for this Book Series 
es tee its bonds and COMPOS, as the properly of the 


Spinish Government. Ile is estopped from denying 
that they were a part of the public property and 


funds, nor can he claim that he did not, as Secretary “Ne 
cunil Comptroller of the Public Debt, issue the , 
eoupons, and set up that he only acted as an ind! . 


vidual, 

(See cases last cited, ) q 
Otevzis contention is that a publie offielal eould 

not commit the offenee of embezzlement and erimi 

nal malversation of public funds, when he validated qy 

and issued the coupons and obtained the money on 

them, because of the State of the Book Series ** Py’ 


which he SiiVs, forsooth. Were Tol of the publte 


funds. ‘Then he was guilty of a eompound of Y 
fence : 


, : . : . . —" 
Ist. Of falsifving documents ; and 
2d. OF obtaining and appropriating the S100,000, iy 
The moment Oteyza delivered the coupons already 
prepared for issue to Andrade with the lists, the 
second list being the warrant or order on the fiseal - 
agent—the Spanish Bank—they became cash. Be- 
* fore this act the COUpPOns Were evidences of ersh, it ia: 


v 
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part of the public funds ready for delivery, only 
needing certain official acts as to issuance and de- 
livery. Oteyza, with the aid of Maig and Prado, 
executed these aets as to the COUPONS, and he did 
this by virtue of his office as Seeretary and Comp- 
troller of the Public Debt, ‘and the coupons and 
lists being presented, were paid with the publie 
funds. 

There is no distinction between the coupons and 
the money obtained on them, for they were public 
funds, either in the form of paper evidenees, or in 
the form of money when they were colleeted, and 
the coupons when paid would have to be returned 
by the fiseal agent as proof of the payment of the 
public funds. As stated, Oteyza stole Ist, the 
eoupons, and 2d the $100,000, 

The intent and the act of Oteyza was to make the 
‘embezzlement or malversation of the  publie 
funds 7 ly eollecting the COUPONS, after sterling 
them, 

If Otevza had become frightened and brought 
the coupons to New York and sold them since the 
COHPOHS Are payable lo the hearer. the Spanish 
Government would have been lable and Oteyza 
eould have been indicted here for the same reasons 
as set forth hereinabove. 

But the coupons in this case numbered 16,001 to 
16,500 did not go out to the pulie at all—they did 
not jeave the offices of the Government, except to 
be presented by the simulated innocent brokers and 
holders—the agents of Oteyvza—Andrade, Remus 
and Valdes, and the money paid did not come from 
the publice—from any private individual, firm = or 
corporation, but in fact and in law from the coffers 
of the Government itself, out of its publie funds, 
through its fiseal agent the Spanish Bank (so found 
to be the faet by the Commissioner), and which is 
clearly shown by Exh. 3, pp. 1 and 98; also by 
Kxh. T 1 of the prisoner, hereinafter following : 


i 


Peeniie Derr or THE ISLAND OF CUBA 
Peevedeemablh at] wilh 3 of Tar. 
(OM ponr lie the [sf of re 
AT, Pagid e Vo 


Stutement of .. ae .. COUPOTs of said 
debt, which, with invoice numbered as above, are 
the same may be 


paid bo the Spanish Bank of the Island of Cuba. 


to-day presented, in) order that 


Toral 


Ilavann. dav of 


(Signature of holder , 


CONTROLLER S Orrick or THE Pupsntic Derr oF 


ISLAND OF CURA. 
Ni ht Aig jo 


itl 


*e © © @#e 


The coupons specified herein, which amount to a 


total of ink eS been pre. 
sented on the date of this invoiee, have been can 
celled by the office of the Secretarv-Controller, in 


of the holder, and will be paid by the 
Spanish Bank of the Island of Cuba 
the order placed upon this invoice, upon presenta. 
bank, together 


the presence 
by virtue of 


tion thereof to the eashier of said 


ce tne 


with 


the 


suid 


COUPOTIS, 


whereon 


there 


shall be 


“ye 


ae 
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stamped Pa/d on the backs thereof, without which 
requisite they shall not be charged to the accounts 
of said bank. 


Havana, the dayof . a 
The Seeretary-Controller Chief of the 
gon Pr are » 06 codes CEs ben caine os 


Let payment be made to bearer, upon presenta- 
tion of this invoice and of the eotipons therein 
specified, 


Received. The Intendant-General of Finance. 


Signature of holder: 


SPANISH BANK oF THE ISLAND oF CUBA. 
Section of lhe Publie Debt. 
Number Payment of Coupons: Four months 
from 18 to 


The coupons above specified, amounting in all to 
. have this day been paid, and remain 
deposited in the safe of this bank. 


V ised Havana, dav of ,18 
The Governor, 
Noted 
The Controller. 


For the reasons given it is respectfully submitted 
that on the evidence presented, any committing 
Magistrate in the State of New York would find a 
complete case on which to commit the prisoner for 
trial. 


IIT. 


Passing to the question whether the evidence be- 
fore the Commissioner shows Oteyza guilty under 
the Laws of Spain of ** Embezzlement and Criminal 
Malversation of Publie Funds” in) sueh man- 
ner as be extraditable under the present treaty 
with Spain and the supplementary convention, 
we respectfully maintain and protest that the 
powers both of the Conmiéssioner and Court in that 
regard are of a limited character, and that, untess 
it be most clearly shown by the laws and decisions 
of the tribunals of the demanding Government that 
the prisoner whose extradition is demanded, can 
not be committed for trial on the evidence adduced 
before the Commissioner for one of the crimes, pro- 
vided by the treaty with the demanding Govern- 
ment, his duty is, after finding that such evidence 
would justify the prisoners ‘‘apprehension and 

‘commitment for trial if the crime or offence had 
‘been’ committed in the State, to forwith so 
certify. 

The place where the crime was committed is the 
place to try him. Nothing is required to warrant 
extradition except that there be sufficient evidence 
of the fact of the erime, and to show enough to 
hold him fortrial A contrary view would destroy 
Lhe object of such lreaties. 

Judge Blatehford re Farez, 7 Blateh, 
4), 

JONSON CS \le Mahon, isz U. S., 4653. 

Re Wayne, 15 Fed. Rep., 864. 

Re Herres, 38 Fed. Rep... 165. 


The Spanish officials and the Judges of the Crimi 
nal Court of Cuba, that has now pending before it 
the case of Otevza, explicitly declare the acts of 
Oteyza to be Embezzlement and Criminal Malver- 
sation of Public Funds, and the direet character- 
izing of the crime of Oteyza as such under <Artiele 
401 of the Penal Code of Cuba by the three Judges 
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of the full Court, by the District Attorney in his 
application to the Court for the extradition of 
Oteyza and the order of the Court endorsing the 
application and directing the proper steps to be 
taken, is of an authoritative character as defining, 
interpreting and applying the law, and since the 
Counsel for the prisoner has not cited a single de- 
cision of any Court or tribunal to the contrary, 
should be aceepted by the Court as final in that 
regard. The mere taking away of Stub Book 
series ** F.”’ with its bonds and coupons was a crime 
under Article 401. See /nfra, Article 401 and its 
translation; also report of De Haro page 14 of 
Exhibit 3, who says: ‘ This fact alone constitutes 
a crime punishable under the Code of Criminal 
Procedure 

(Exh. 8, p. 18.) The Distriet Attorney says it is 
perfectly proven that there is a malversation of 
public funds in the amount of $100,000, punished 
hy Section 4 of Article 401 of the Penal Code. 

(Exh. 3, p. 23.) The Criminal Court of three 
Judges says the acts denounced by the District At- 
torney have all the characteristics of ‘malversation 
of public funds * * * * specified in Article 
401 of the Penal Code, | 

(Exh. 3, p. 53.) The investigating Magistrate says 
there being grounds to believe Oteyza responsible 
for the crime of malversation -punished under Sec- 
tion 4 of Article 401. 

(Exh. 3, p. 54.) The District Attorney says: 

Otevza has been declared responsible for malver- 
sation of public funds, and applies for his extra- 
dition, since, according to the supplementary agree- 
ment between Spain and the United States, the 
(rovernment of the United States is bound to de- 
liver to Spain parties accused or convicted, among 
other crimes, of the taking away or criminal ma/- 
versation of public funds, committed within the 
jurisdiction of Spain by publie employees, as set 
forth in Seetion 13 of Article 2. 

If we examine the Spanish Original Exhibit 3, it 
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Will be seen that the Distriet Attorney, on lines fl 


4,5, 6. 7 of page 64 Uses 
the supplementary conve 
The Distriet Attorney 
Spanish Exhibit No. 3. 
page 64, lines 1, 2, 3, 4. 
ye. iy 
Indlividtuos ecuse dos ‘) 


Corns letos entre oO fros de] 


the very Spanish words of 


ntion thus: 


The Treaty--paragraph 
i2 ef Article Ii, as 


amended by supplement 
ary convention. 


La sustraccion oO mal- 
versacion dle foncdos piib- 
licos cometida dentro de 


Itos 
le la jurisdiecion de una u 
Orr parte Por empleados 
Sustraccion oO malversa-  publicos o depositarios. 


eion criminal de fondos 
publicos cometida dentro 
dela jurisdiecion (de Es 

pana) por empleados oa 


depositarios 


And of this we find the treaty) English, which 


must be governing, to be 


* The embezzlement or criminal malversation of 
public funds committed within the jurisdiction of 
the other party by publie officers or deposi- 
taries. — 


See also pages 50 and 56 of Exhibit 3. ) 


Where the Criminal Court makes its order stating 
that the provisional imprisonment of Oteyza has 
been ordered for malrersation of public Lunds M, 
that all the requirements specified in the treaty 
between Spain and the United States have been 
eomplied with, and that the crime for which 
Otevza is prosecuted is punished under Section 4 
of Article 401: therefore the extradition proceed 
Ings should he applied for. 

\We insist that with reference to the Article 401 
of the Penal Code of Cuba (which we will now 
quote, Including Seetion 4), in view of the fact that 


om gh 


2, : 
* 


y~ 


- - 


4%) 


it stands admitted by the prisoner that there is no 
Common Law in Cuba ; and in view of the fact that 
no law and no decision of any Court in Cuba has 
been shown to prove to the Court that the 
Distriet Attorney, the full Criminal Court of the 
three Judges and the Investigating Magistrate, are 
all in error in designating the aets of Oteyza as 
eonstituting the crime specified in Artiele 401 of 
the Penal Code of Cuba, and as an extraditable 
crime under the treaty between Spain and the 
United States, all that could be required of the 
demanding government in this case for the surren- 
der of Oteyza has been fully complied with in 
every respect; and that it would be the assumption 
by the Commissioner, and by our Court, of a 
power and authority never contemplated, and the 
initiation of an unheard of practice In extradition, 
if, in the absence of such laws or decisions of the 
Courts of the demanding government, and in the 
actual presence of decisions and interpretations of 
such Courts and its officers already cited, the Com- 
missioner or the Court should pass. from the do- 
main of faet that ineludes the law and decisions 
present before him in the evidence, and sit in judg- 
ment, as ona trial upon the guilt of the prisoner 
under such law to pronounce him guilty or declare 
him Innocent. 

And vet, such is what the prisoner coolly asked 
the Commisssioner and now asks the Court to do! 

Here in this case there is no question raised by 
the prisoner as to the Common Law definition of 
embezzlement or criminal malversation, as there was 
to the Common Law definition of forgery in the Ben- 
son ease (127 U.S. Rep.. pp. 465 and 466) and in 
the Windsor ease, cited in behalf of Tully (see 
Spear on the Law of Extradition, pp. 271 and 275), 
for in this case we have the Statute Law of Article 
401 of the Penal Code of Cuba and its Interpreta- 
tion and application to the aets of Oteyza by the 
Court of Cuba and its officers. 


_ 


Judge Brown in the Tully ease said: ** [t is im- 
material what my own judgment might be, 
whether as an original question the case of Wind- 
sor or that of Tully constitutes forgery at Common 
Law, St) long iis the point has heen adjudicated Un 
the Winsor case) to the contrary in’ England, in 
whose behalf the extradition is here sought” 
These words clearly show that only because there 
was an adjudication of the Court of England, cited 
to him, did the Judge pass on the applicability of 
the foreign law. 

But Otevza has not been able to cite a single ad. 
judication of the Courts of Spain that these acts 
charged against him do not constitute the erime of 
of Article 401 of the Penal Codeof Cuba, as defined 
by the Criminal Conrt there and its officers, 

In the Benson ease, 127 U.S. Rep., the defense 
was made that the treaty meaning of forgery under 
the Mexiean treaty should be ascertained according 
to the Common Law of England. 

Now it will be noticed that in the Benson case 
there was no stipulation to the faet, nor any eV) 
dence that there is no Common Law in Mexico. — [f 
such stipulation had been made or evidenee ad- 
dueed, the Court would not have gone into the dis. 
cussion of the pone of the defense as to the Com- 


mon Law. And the Court said that from the use of 


the Spanish word **falsifieaeion ~~ used in the Span 
Ish draft of the treaty as the equivalent of forgery, 
itdid not appear from this that the Mexiean au- 
thorities intended to be bound in the treaty by any 
restricted use of the word * forgery.’ when the 
question concerned an offence of that charaeter com- 
mitted in Mexieo. “It is for an offence against 
Mexican law that the prisoner is held to answer.” 

Taking hy) the use of the pertinent words of the 
Spanish text of the treaty with Spain that are side 
by side with those of the English text, we have the 
following definitions : 


oy, wv 


1 


ENGLISH, 


Paragraph 12. Article 
Il. as amended. 

The embezzlement or 
criminal malversation of 
publie funds, 

Paragraph 13. Article 
Il. as modified. 


Kmbezzlement. 


In continuation and as 
forming part of Article 
IT. 

lb. Obtaining by 
threats of injury or false 
devices, 

Money, valuables or 
other personal property, 
and the purchase of the 


scithe., 


With the knowledge 
that they 
obtained when the crime, 
XC, 


have been SO) 


* 


16. Lareeny defined to 
be ‘*thefl ot effects.” 
personal property m or 
‘money.’ 


SPANISH, 


Same. 


La sustraecion 6 mal- 
versacion criminal de 
fondos publicos. 


Same. 


Malversacion de ean- 
dales, 


Same. 


Obtenor por medio de 
amenazas de dano 6 por 
medio de falsos artificios. 


Dinero, valores tu otra 
propriedad personal, asi 
como la compra de estos 
mismos efectos. 

Con conocimiento de 
como han sido obtenidos. 


Hurto, entendiendose 
por tal ‘‘la sustraecion 


de efectos”’ ‘* bienes 
muebles 6 ** dinero.’ 
* x * * . 


RESUME OF TREATY TERMS. 


‘Arr. IL. 12. 16.) We find embezzlement detined 


to be ** sustraeccion.”’ 


And larceny defined to be theft that is ** sustrae- 


clon, 


2 
Criminal malversation to be * malversaeion erin 
imal. 
Embezzlement to be * malversacion de caudales, ’ 
Money, valuables or other personal property to 


lhe ** efectos. — 


We further find that the Distriet Attorney at 
page 63 of the Spanish original of Exhibit 3 of the 
demanding Government at lines 20, 21, 22, 25, 24, 
suvs thatthe imprisonment of Oteyza has been or- 
dered as the principal responsible, criminally, of 
the crime of **malversacion de candales o fondos 
publicos, and we vefor to Article 4). of the Penal 
Code, here copying the Spanish and giving its 
translation into Enelish, 


(‘aprrunto X. 
Mialversaeion de eaudatles piblicos, 


Arr. 401. EL empleado publieo que por razon de 
sus funciones, teniendo 4 su cargo eandales 6 efee 
LOS piubhiecos, los sustrajere 0 consintiere (ytle Otros 


los sustraigan, sera eastigude ° 


loo: Con Ta (pena) de eadena temporal si exeedi 
ere’ dle PPD. 000 Peselas 
As to the translation : 
We find the verb **sustraer” in different forms. 
used twiee In Art. 400. 
See words “sustrajere’’—subjunctive, present, 
singular. 
‘sustraigan’’—-subjunective, present, 
plural, 


and from this, the word ** sustraecion.”” the treaty 
term, a noun derived from the same verb. 


— |, —, m . 


D8 
The Dictionary of the Spanish Royal Academy 
gives among other definitions the following : 


‘* Sustraer *’ — | 
** Sustraecion *—the act of usurping that which 
belongs to another. 


The same Dictionary defines : 

**Caudal”’ (plural ** caudales**)—Hacienda ; prop- 
erty ofany kind ; plenty of money ; 
capital. 

and ‘** Hacienda’’—land cultivated ; rents; farms ; 
money, or ‘*candales ;” property 
personal and real, ete., ete. 

and ‘** Bienes *’—synonymous with last definition. 

See also ** Lopez’’—Bensley Span. Eng. Dietion- 


~ 


ury. 

The same Dietionary defines : 

** Kfeetos publicos —The evidences of the obliga- 
tions and debt of a Government 
and of the loans contracted by the 
(rovernment. o 

The same Dietionary defines : 

** Malversacion *’—The act or operation of malver- 
sating: the wrongful employing, 
using, applying of ** caudales” or 
‘*bienes " as above, é. é. property 
of any kind soever. 


The same Dictionary defines : 
‘* Malversar ™ To employ (use or apply) funds or 
‘‘caudales * (as above) /. €., prop- 
erty of any kind, in charge of a 
person in uses distinet from those 
for which .the same are destined. 


Applying these various definitions cited above, 
we proceed to translate Article 401 from the Spanish 
into English. 


D4 
CHAPTER X. 
Of the wrongful use of public property. 


Art. 401. Such publie official who, by virtue of 
his office, having in his charge property or evi- 
CeENCES of public debt, shall appropriate the same 
to his own use or permit others to appropriate the 
same to their use, shall be punished : 


ms. = Provides for cases where the 
sum shall be up to and not 
exceed bP pPeselas, 

Pnd: . ss Provides for cases where the 
st Shall be 125 pesetas ana 
not exeeed 6.250 peselias, 

ord : 7 Provides for cases where the 
stm shall be 6.250 and not 
exceed 125,000 pesetas, 

4th: By the wearing of a chain for a time, if the 
amount exeeed 125,000) pe 


segtis, 


The peseta is equal to twenty cents In United 


States currency, 


And it will be noted that in the evidence before 
the Commissioner, the Criminal Court in Cuba and 
its officers have drastically defined the acts of 
Otevza as coming under the provisions of this 
Article 401, and of Paragraph 12 of Article TL of 
the treatv, as amended. The word *‘eaudales.” the 
generic term used in Article 401, is meant to cover 
broadly every species of Government property, and 
Is used in subsequent articles of the same Chapter 
X that includes Article 401, side by side with ** efee 
tos publieos.” and they show the intention to cover 
all ( lasses oft property anieard trom thist where its 
value is up to and does not exceed 825 (125 pesetias). 
See subdivision [, of Article 40fF, 

By way of passing reference we may here state 
that the Penal Code will be found to contain pro- 


——._, & 


— 


oe) 
visions as to the crimes above cited by us, which we 
give in tabular form as follows: 


PENAL CODE OF 


TREATY. CUBA. 
(As amended. } te mee ee 
Art. Il., Par. 12; is found in = Art. 401; 
Art. IL. Par. 33: 7" ns Art. 559: 
Art: II., Par. 15; " ” Art. 520 and 559 ; 
Art. il.. Pur. 16: _ oe: Art. 535. 


Iil. 


Before closing, although, in faet, it seems hardly 
credible that, in the face of the declaration by the 
Criminal Court in Cuba, thatit had jurisdiction in 
the premises under the Organie Law of the judicial 
power (Prado, the accomplice of Oteyza in the 
crime, raised the point of jurisdiction), the learned 
Court will take up and consider the point urged by 
the prisoner, that the Criminal Court had no juris- 
diction as to his crime, because ‘* administrative 
proceedings” had not been taken and terminated 
still, to leave nothing unanswered, we point to the 
Exhibit Number 3, upto page 1d. and the Court 
will easily see that the officer appointed to carry on 
these Very ‘administrative proceed iigs rf which 
are in the nature of an investigation by one of the 
special agents of the United States Treasury De- 
partment, or of an investigation by a grand jury 
had brought his investigation to sueh a point, and 
that, too, after notice to Oteyza of their purport, 
that he makes his report to his superior officer, 
stating that there has been proven a erime punish- 
able under the Criminal Code of whieh the Courts 
should take cognizanee——in other words, that there 
isa prima facie case, and, under the orders of his 
superior, he sent the proceedings to the District- 
Attorney. 


OG 


The counsel for the prisoner produced neither law 
nor decision to prove that the ‘* administrative pro- 
ceedings *’ should continue indefinitely, or that the 
prisoner now should be therein present at any 
stage, and Oteyza having been informed at the very 
threshold, quietly stole away from his post, with- 
out leave, without accounting for or delivering over 
the government securities, abandoning his office 
and becoming aménable to the provisions of Article 
383 of the Penal Code of Cuba, forso doing. 

But the learned counsel for the prisoner holds 
aloft in his hands a paper and cries aloud ‘* A 
Roval Order !" ** A Royal Order!" until the very 
welkin rings and he and the prisoner believe it, 
mavhap, a Royal reprieve—is at hand! Unfortu- 
nately for them the Royal order in question (of 
September 2d, 1881, Prisoner's Exhibit N), and 
we may remark that this Royal order is really only 
an executive decree through the ministry—-without 
power against the law. Article 18, of the very 
Constitution of Spain 76, as shown by the Prison- 
ers Exhibit C, provides that to the tribunals and 
courts belong exelusively the power to enforce the 
law in civil and criminal matters—and the organie 
law, Art. 4, paragraph 3, provides that the criminal 
Courts shall take cognizance of crimes committed by 
‘the administrative native authorities within 
their respective territories. We say this order Ex- 
hibit N, only provides that is was neeessary in 
the case to which it referred to make a preliminary 
investigation, and lhat had not heen done. 

The subsequent Royal order of February 22, 1882, 
Exhibit No. 29, of the demanding Government, ex- 
plains the real and true construction to be placed 
on that of September 2d, [881, and explicitly says 
that it could not be meant that the order of Sep- 
tember 2d, 1881, was intended to deprive the 
Courts of their usual functions. 

But the Organie Law which it is admitted was 
passed ufter the Roval order of September 2al, 
ISS8l, Prisoner's Exhibit N, gave jurisdiction to the 


Courts even if it had not been abrogated by the 
Roval order of February 29, 1SS2, see Supra Ex- 
hibit No. 29. 

A Royal order is not a legislative provision. From 
itan appeal canbe made to the Council of State 
and it is merely ministerial and purely of an Exe- 
cutive character. 


IV. 


All the specious arguments of the counsel for the 
prisoner and the exhibits and the statement of the 
prisoner as to the law for the settlement of the pub- 
lic debt of Cuba, the regulations of the general and 
central offices of finance, and the definition of the 
Commercial Code, the Constitution, the condition of 
Bond Book Series ** F’’—all cannot hide the naked 
facts that, withal, Oteyza, by virtue of his office, 
stole—Ist, the book and its coupons; and then, 2d, 
the one hundred thousand dollars. in cash of the 
public funds of the Spanish Government, and 
used coupons 16,001 to 16,500 of the bonds of the 
Redeemable Debt, and the lists accompanying the 
sume, as the procuring means; and still has the 
Bond Book Series ** F’’ with Bonds 16,001 to 16,500 
(with the criminal malversation of which bonds 
and coupons and publie funds Oteyza is specifie- 
ally and clearly charged in the complaint and 
warrant here and in the proceedings against him 
in the Criminal Court in Cuba (see Exhibit 3), 
and these matters foreign to the gist of the ecrimi- 
nal charge; this blinding detail of administrative 
proceedings is dangled before his eves, introduced 
and dwelt upon in the hope of leading the Com- 
missioner and the Court into the labyrinthian 
mazes of confusion and the perplexities of error 


and mistake. 


In the case of Barrachina, in which the opinion 
of Judge Wallace was tiled in Aabeas corpus pro- 
ceedings, October Sth, 1885, and which was a case 
under the treaty with Spain, Judge Wallace says : 
* The warrant of arrest and the depositions upon 
which the warrant may have been issued, copies 
of which are to be produced when a fugitive is 
charzed with crime, but is not under sentence or 
conviction, according to Article XT of the Conven 
tion between Spain and the United States for ex- 
tradition, are such a warrant and such depositions 
as are known to the practice of the Criminal 
Courts of Spain. 

The warrant of detention ordered by the Court 
of First Instance of Cartagena is a warrant of ar- 
rest within 
rest within the meaning of that Article, and the 
statements of the several witnesses produced before 
the Court or out of Court, in the course of c:im- 
inal proceedings or investigation against the ae- 
cused, are depositions within the meaning of that 
article. The Commissioner was not called upon to 
consider whether the warrant ordered by the 
Spanish Criminal Court was a sufficient warrant of 
arrest in all the details of time, place and eireum- 
stances required ly the rules of the Common 


law.” 


VI. 


The matters set out in’ Points I, Il and IL, of 
the brief of counsel for the prisoner, are sufficiently 
treated of in the foregoing points to need no 
special mention. As to his Point LV, the Commis. 
sioner //d/ nof, as Counsel states, say the prisoner, 
should produce the COUPOUS in Court. What he 
did say was only in reference to the Bonds in Stub 
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Book, Series F, which was receipted for by the 
prisoner, and which he is charged with having 
stolen. (See op. Com’r and Exh. 3.) 

The coupons and schedules or lists are in the 
Cuban Criminal Court, and the-witnesses were ex- 
amined with them before the Court. It was not 
necessary to bring them here. The judicial an- 
thorities here are bound to give to the depositions 
the same effect as if the witnesses themselves were 
personally present and testifying. 

Re Farez, 7 Blateh, 345. 


As to Point V, the prisoner's Exhibit 13 shows 
the bonds and coupons were to bearer; his Exhibit 
T shows the Spanish Bank was the disbursing 
agent of the Government, from whom, by the tes- 
timony of the witness Andrade, Oteyza collected 
the $100,000 for the coupons stolen out of Stub 
Book, Series F. It is simply nonsensical to say the 
bank would have paid the coupons, if on their face 
they were defective. If there were forged names 
or other defeets in the COUPONS, SO much the worse 
for Oteyza.* He took them out of their Stub Book, 
and he alone is responsible for each additional de- 
tail of crime! 

As to Point VI, in view of the Benson case (a7 
supra), and of the Tully case (Spear on Extradi- 
tion, p. 272 ef seg.), in which our Courts reverted 
to the law and decisions of the respective demand- 
ing Governments, the Commissioner in this case had 
good authority for his aetion in eiting the Cuban 
Courts. Besides, Prado, one of the arrested parties, 
had raised the question of jurisdiction in the pro- 
ceedings. 

In this Point V1, the counsel for the prisoner 
rises to the dizzy heights of sublimity when he says 
(page 32), “it is so evident that the real crime com- 

‘mitted is not embezzlement, but the abstraction 
‘of publie papers and conspiracy to defraud,” asks 
why Oteyza was not accused of two other crimes, 
and then citing two articles of the Spanish Code, 
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one of which ( Art. 371) Mr. de Haro refers to in the 
administrative proceedings (see page 14 of Kahibit 
3 of demanding Government), when he says: ** This 
fact (of abstraction of Stub Book Series Ff), by itself 
alone constitutes a crime, &e.,°° and the other 
(Art. 407) relates to cases where outsiders have 
bDtSTneSS eontriiets with the vovernment, ana its 
employees conspire with them, which is not the 
ease at bar. What /s evident from the evidence is 
hol only thie abstraction of Stub Book Serles I ana 
the coupons, byagt the presentation of the coupons 
by and payment of the S100,000 to Oteyza, and 
Oteyza is charged with this in the complaints and 
in the evidence in Exhibit 3. If this be not erimi- 
nal malversation of publie funds, the Spanish Penal 
Code and its Article 401, the treaty with Spain, the 
New York (‘ocle, the decisions of this country, the 
Judges of the Court before which Oteyza’s case in 
Cuba is pending, and the statements in the depo- 
sitions of the witnesses there taken are all wrong, 
and Oteyvza stands forth an innocent Angel, ** pure 
and simple.” as the French would put it. 

As to Point VIL. pages 34 to 41, the mention we 
have already made as to the Benson and Tully eases 
and as to the Roval Orders, and the philological 
explanation of Article 401, wf supra, refute its 
contentions, 

As to Point IX., page 41, the counsel for the 
prisoner reaches the summit in contending that he 
has a right to introduce ex parte depositions for the 
defense. 

As stated, the Commissioner in) Extradition in 
this case sat as a committing Magistrate of the State 
of New York, and we find when the case of the 
prosecution Is closed, the defendant is informed of 
his right to make a statement ($ 196, N. Y. Code 
Crim. Proe.), which is taken and reduced to writing, 
SS IVS, 190, 200. Thereafter defendant’ s witnesses, 
if he produce any, must he NICO UH and ‘ramined. 


S 201, //em. Testimony must be taken by question 


HI 


and answer, unless waived. Uf questions put be 
objected to, &e., § 204, dem. 

The statutes cited by Counsel for the prisoner, in- 
cluding the Act of August 3, 1882, relate only to 
the depositions, warrants and other papers that are 
evidence of the criminality of the person charged, 
and do not apply to depositions Or papers produced 
by the prisoner himself. 

Since the Act of 1882, the law has been defined 
in re Wadge, 15 Fed. Rep... 865, where Judge Brown 
SaVS: 

** According to the practice here, before commit- 
‘ting Magistrates (2 Rev. St. N. Y., 708, $$ 13-20, 
*N. Y. Crim. Code, §§ 188-221. Jn re Farez, 7 
** Blateh., 345, 347), while it is the duty of the 
Magistrate, before whom extradition proceedings 
‘are pending, to take such evidence as may be of. 
‘fered on the part of the accused, and to allow him 
‘reasonable time for that purpose, it seems to me 
‘clear that this eannot embrace, «ce. 


* 
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* Nor is there any warrant, so far as I am aware, 

‘according to the law or the practice before com- 
‘mitting Magistrates in this State, for receiving 
we testimony bv commission or by the depositions of 
* foreign witnesses taken abroad ; all the provis- 
‘ions of the law and statutes, as above cited, cov- 
‘lemplate the production ok the defendanl s wit- 
‘ nesses in person before the Magistrate, for exam- 
‘nation by him. 

‘The phrase in Seetion 3 of the Act of August 
3, 1882, ‘that he” (the aeeused) ‘ cannot safely 
‘oo to fria/ without them’ (witnesses) cannot be 
‘construed as giving a right to a full trial in viola- 
‘* tion of treaty stipulations ; but it must be confined 
* to such a preliminary hearing only as was already 
‘‘ allowable under the existing practice, viz., such 
‘as is appropriate to a hearing having reference 
‘only to a commitment for future trial.” 

The words ** similar purposes*” which counsel 
for the prisoner wishes to have read ‘* for purposes 


of defense"? do not mean that. What they do mean 
is hully set forth by Judge Brown. 

The term ‘similar purposes’ must receive the 
“ same construction in the last named Act (Act of 
‘* Aucust 3, 1882. 22 U.S., Stat. at Large, 215), as in 
‘prior acts. By its context it naturally refers to 
‘the words in the previous line * for all the pur- 
‘“* poses of such hearing, that is to proof of erim- 
‘inality, which is the purpose of the hearing. 
‘ The same construction has been given to similar 
‘words in prior statutes.” 


In ve MePhunn 30 Fed. Rep., 57. 


VII. 


The commitment of the Commissioner was not 
only on the complaint and warrant but on the evi- 
dence of criminality, including the complaint, war- 
rant of arrest and depositions from Cuba. 

The Judges in recent cases of habeas corpus in 
extradition now follow the old rule. They will in- 
quire whether the Commissioner has acquired juris- 
diction of the matter by conforming to the treaty 
and statute ; whether he has exceeded his jurisdic. 
tion and whether he had legal and competent evi- 
dence before him gut they will not discharge the 
prisoner if there was legal and competent evidence 
of faets before the Commissioner for him to con- 
sider in making up his decision as to criminality 
nor because there was an error committed by the 
Commissioner in the reception of evidence. 

Pe Stupp, 12 Blateh., 501. 
Re Farez, 7 Id., 34. 
Re MeDonnell, 11 Id... 170. 
Re Stupp. Id., 124. 
Hu parte Geisseer, 4 Fed. Rep., 188. 
Re Doig, Id... 198. 
Re Fowler, Id... 3038. 
Re Weigand, 14 Blateh., 370. 
Re Vandervelpen, 14 Id., 137. 
Re Wahl, 15 Id., 384. 


: 
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VIII. 


The demanding Government has complied with 
all the requirements of the treaty, of the law and of 
the statutes, and the prisoner should be remanded 
to the custody of the marshal that the proceedings 
for his extradition may be continued. 


Orncorr, MEsSTRE & GONZALEZ, 
Of Counsel for the 
Kingdom of Spain. 


Fe —— 7 


— ae seen ee + es ene 


Wn the Supreme Court of the United States. 


OCTOBER TERM, 1889. 


Luis DE OTEYZA y CORTEZ, 
Appellant, 


Joux W. Jacosus, etc., and 
another, 
Appellees. 


On Appeal from the order of the Hon, EB. Henry 
Lucombe, Judge of the {’. S. Circuit Court for the 
Southern District of New York, discharging a writ of 


Habeas Corpus and remanding Appellant to the cus- 
lody of lhe Marshal of said District. - *, 


Motion to Advance. 


And now, May Sth, 1890, comes Emmet R. Ol- 
eott, of Counsel for the Appellees, including Miguel 
Suarez Gudnes, Consul-General of the Kingdom of 
Spain, and respectfully moves the Court to advance the 
above entitled case upon the docket, and to hear the 
same orally during the current term, for the reason that 
the interest of the Government of the Kingdom of 
Spain in a speedy hearing and determination of the case 


is pressing, 
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In support of this, the following facts are presented : 


The appellant was arrested January 2, 1890, by the 
United States Marshal in the Southern District of New 
York, under the warrant of Commissioner Samuel H. 
Lyman, upon a complaint under the provisions of 
the treaty between Spain and the United = States, 
inude by the appellee, Suarez, as Consul General of 
Spain, charging the prisoner with criminal malversation 
of publie funds of Spain, at Havana, in the Island of 
Cuba, and legal evidence of the guilt of the prisoner 
was adduced, showing criminal malversation at Havana, 
Cuba, to the extent of S100,000 in coupons, converted 
intoalike sum in cash, and of bonds of the nominal 
par value of SoC0,000, 

The Commissioner committed the prisoner, and the 
latter thereupon obtained a writ of habeas corpus from 
the Hon. E. Henry Lacombe, one of the Judges of the 
Cireuit Court of the United States for the Southern 
District of New York, who, after argument, discharged 
the writ and remanded the prisoner April 18, 1890. 

The proceedings against Oteiza are pending in the 
Courts in the Island of Cuba, where the crimes were 
committed, and, as it is shown, various parties aided 
and abetted the prisoner, and took part in the com- 
mission of the embezzlement or criminal malversation of 
public funds, with which he is charged, and some of 
them are under arrest in Cuba awaiting trial, and 
various witnesses connected with the said crimes are 
in confinement in jail awaiting the trial of Oteiza and 
said other parties, and the trials of all said participants, 
and the duration of the confinement of said witnesses, 
are awaiting the result of the demand for the surrender 
of Oteiza : and, besides, the further investigations into 
the facts connected with suid crimes is also thereby de- 
laved—all of whieh, by reason of the appeal herein re- 


ferred to, being deferred until October next, will cause 
manifest loss, injury and damage, and obstruet and 
impede speedy justice in the Island of Cuba, to the 
great detriment of the demanding government, and ma- 
terial and necessary witnesses may disappear or die 
meanwhile, and the chances of the recovery of said 
bonds are lessened by each day's delay. 

In view of the statements in behalf of the Gov 
ernment of Spain, and in accordance with the spirit of 
national comity existing between that country and the 
United States, evidenced in the Treaty of Extradi- 
tion between the two countries, and the fact that delay 
in the case of the prisoner here retains others in confine- 
ment, witnesses and prisoners, as well as himself, this 
Court should be pleased to direct that the Appeal be ad- 
vanced on the calendar of the Courts, and immediate 
argument be had. 7 

By permission of the Solicitor-General the official com- 
munication to him of the Honorable Seeretary of State 
of May 2d instant is appended, together with the affi- 
davits of Mr. Suarez, Consul-General of Spain, and of 
Mr. Oleott, and of the notice of this motion to advance. 


Respectfully submitted. 
Euuer R. OLcory, 
Of Counsel for the Demanding Government. 
the Kingdom of Spain. 


APPENDIX. 


[3 
in THE 
SUPREME COURT OF THE UNITED STATES. 
Leis De Orreyza Y Correz, 
Appellant, 
rs. 
Joun W. Jacospus, ete... and 
another. 
14 


Please take notice that on the papers and proceedings 
herein, and on the annexed affidavit of Miguel Suarez 
Guanes, Consul General of the Kingdom of Spain, 
at the City of New York, verified May 3, 1890, a motion 
will be made to the Supreme Court of the United States, 
at the Capitol, in the City of Washington, District of 
Columbia, at the opening of the Court, on the 5th day 
of May instant, for an order to advance the above en- 
titled matter on the calendar of the Court and for an 
jmmediate argument. 

Dated New York, May 3, 1890. 

Yours, XC... 15 
OLcorr, Mestre & GONZALEZ, 
Attorneys for Appellees, 
35 Broadway, 
New York City. 
To Severo MALLE? PReEvost, Esq., 
Attorney for Appellant, 
And to Louts S. Purtiiirps, Esq., 
of Counsel, 


15 IN TUE 


SUPREME COURT OF THE UNITED STATES, 


Luis De OreyZaA Y CORTEZ, 
\ppellant, } 


Joun W. Jaconus, ete., and ano 


SOUTILERN District of New York, 
f Uf // if ef f “nly aot Ve i, York. { 


—— . 


Mieuren Suarez Guanes, being duly sworn, says : 


That he is Consul General of the Kingdom of Spain at 
the City of New York. 

That on the 2d day of Janmary, 1890, before Samuel 
HW. Lyman, Esq.. a Commissioner of the Cireuit Court of 
the United States for the Southern District of New 
York, duly appointed and commissioned under Title 66 
of the Revised Statutes of the United States relating to 
Extradition, deponent under the Treaty or Convention 
of Extradition between the United States of Ameriea 
and the Kingdom of Spain of January 5, 1877, and the 
Supplementary Treaty thereto of August 7, 1882, upon 
information and belief, to wit, on telegrams from the au- 
thorities of the Island of Cuba, made a complaint against 
one, Luis De Otevza v Cortez, charging him with em- 
bezzlement or criminal malversation of publie funds 
committed within the jurisdiction of the said Kingdom 
of Spain, to wit, at the City of Havana, in the Island of 
Cuba, and asked for a warrant to apprehend the said 
Luis De ¢ Tey Zit \ Cortez to the end that the evidence of 
his criminality should be heard and considered. 


That thereupon, and on or about the 2d day of Janu- 
ary, 1800, the said Luis de Oteyza y Cortez, upon a war- 
rant of the said Commissioner duly issued upon said 
complaint, was duly arrested by the Marshal of the 
United States forthe Southern Distriet of New York, 
and was produced before said Commissioner by said 
Marshal on or about the 8d day of January, 1800. 


That thereupon deponent, through his counsel, re- 
quested time to lay before said Commissioner the legal 
evidence of the guilt of the accused, as provided in 
said treatv, and that such Commissioner in the exercise 
of his discretion allowed such time. 


Thet thereafter and in due course such legal evidence 
was furnished, and a copy of the warrant of arrest 
and the depositions upon which such warrant was is- 
sued, and with other evidence and proof the same 
were presented to said Commissioner, and that he ren- 
dered his decision committing the said accused on the 
Sth dav of Mareh, S90. 


That thereafter the said Appellant applied to the 
Hon. FE. Henry Lacombe, one of the Judges of the 
Cireuit Court of the United States, for a writ of habeas 
eorpus, upon which, after having been granted, argu- 
ment was heard, and the said writ was diseharged on 
the 18th day of April, 1890, and the said accused re- 
manded to the eustody of the said Marshal. 


That thereafter the said Luis De Oteyza y Cortez, 
appealed from such decision, and the order thereon to 
the Supreme Court of the United States, and that de- 
ponent has been cited by your Honorable Court to ap- 
pear upon the hearing of such appeal on the 2d 
Monday of October, 1890, and show cause why the or- 
der of the Hon. E. Henry Lacombe, above referred to 
should not be corrected. 
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That as deponentis informed and believes from the 
Record forwarded to this COUNTY from the Court 
Wherein the proceedings against the accused for em- 
bezzlement or Criminal Malversation of Public Funds 
are pending in the Islind of Cuba, where the crimes of 
the said aeensed were eommitted, and from other 
sourees of information and belief of deponent, it is 
shown, that various parties aided and abetted the said 
aecused and took part in the commission of the said 
crime of criminal embezzlement and malversation of 
public funds, and that some of them are under arrest 
in Cuba awaiting trial, and that various witnesses con- 
nected with said crime are in confinement in jail in 
Cuba awaiting the trial of said Oteyza and said other 
parties, and that the trials of allof the said participants 
and the confinement of said witnesses are awaiting the 
result of the demand for the surrender of said Oteyza, 
and that besides the further investigation into the 
facts conneectel with said crime is” also thereby 
delayed, atl of which, by reason of the Appeal herein 
referred to being deferred until October next will cause, 
manifest loss, injury and damage, and obstruet and im- 
pede speedy justice in the Island of Cuba, to the great 
detriment of the demanding Government, and material 
and necessary witnesses may disappear or die mean- 
while. ‘That in addition to the coupons alleged to be 
stolen by said Oteyz. he ischarged with the abstracting 
of a Book of Bonds of the Publie Debt of Cuba, of the 
nominal par value of 500,000, and the chances of the 
recovery thereof are lessened by each day's delay. 


That deponent therefore appeals to the International 
Comity existing between the United States of America 
and the Kingdom of Spain and to the Treaty of Extra- 
dition between them, and respectfully asks this Honor- 
able Supreme Court that the appeal herein, above re. 


ferred to, be advanced upon its calendar, and that 
argument thereupon be had forthwith. 
MIGUEL SUAREZ. 

Subscribed and sworn to 

before me this 3d day 

of May a. b., 1890. 

(FEORGE SS. SCALLY, 

Notary Publie (193), 
N. X¥. Co. 


DEPARTMENT OF STATE, 
WASHINGTON, May 2, 1890. 


Tik LloNoRABLE, THE ATTORNEY-GENERAL : 


Sivy.—Some time ago application was made to this 
Department by the Spanish Minister for a preliminary 
warrant, looking to the extradition of one Luisde Oteyza 
y Cortez, charged with the embezzlement of «public 
moneys in the Island of Cuba. The warrant was 
cranted and the person charged was duly arrested, ex- 
amined by a Commissioner and committed for surrender. 
A writ of habeas corpus was then obtained by the pris- 
oner from Judge Lacombe, in the Cireuit Court of the 
United States for the Southern District of New York, 
in order to test the legality of the Commissioner's com- 
mitment. On the hearing or the writ, the prisoner was 
remanded into custody. From this decision of Judge 
Lacombe, an appeal has been taken to the Supreme 
Court of the United States. After the appeal was 
taken, connsel for the prisoner appeared before the Su- 
preme Court, and had the appeal set down for a hearing 
in October next. As the case has been pending in one 
form or another, since January last, the representatives 
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of the Spanish Government are dissatisfied with this 
order, and desire to obtain a hearing of the new appeal 
onan earlier date. With a view to effect this, they pro- 
pose to apply to the Supreme Court on Monday next, the 
Sth of May, for a modification of the order, and Mr. 
Oleott, of the legal firm of Oleott, Mestre & Gonzalez, 
who are acting in the case as counsel for the Spanish 
Grovernment, desires to confer with you, in order to 
obtain the support of your Department in his applica- 
tion. It is not usual for the law officers of the United 
States to be called on to participate in’ extradition pro- 
ceedings, but by the Extradition Treaty with Spain, as 
amended by the Treaty between the United States and 
that country of August 7, 1882, it is expressly stipulated 
that the legal officers of the country where the proceed- 
ings in Extradition are instituted, *‘ shall assist the 
‘* Officers of the Government demanding the Extradition 
‘‘ before the respective Judges and Magistrates, by every 
‘legal means within their * * * power.” It, therefore, 
seems proper that, under the present circumstances, 
any countenance which you may give to the motion for 
an early disposition of the case should be granted. 


| have the honor Lo be, Sir, 
Your obedient servant. 


James G. BLAINE. 


Supreme Court of the alnited States. 


LUIS pe OTEYZA Y CORTEZ, Appe..ant, 
US. 


JOHN W. JACOBUS, eEre., anno MIGUEL SUAREZ 
GUANES, APpPELLeEEs. 


And now come the appellees, by their counsel, Emmet 
R. Oleoti, and, on the affidavit and notice of motion here- 
tofore served and filed, and proceedings had, and on the 
notice hereinafter set forth, and on the return to this Court, 
made by the clerk of the circuit court of the United States 
for the southern district of New York, renew the motion to 
advance the above-entitled cause and for an immediate 
argument. 

Dated May 19, 1890. , 
kauMET R. Oxvcort, 
Of Counsel for Spain, the demanding Government. 


NOTICE. 
Supreme Court of the United States. 
Luis DE Orryza Y Cortez, Appellant, 
vs. 


Joun W. Jacosus, etc., and MigueL SUAREZ GUANEs, 
Appellees. 


Sir: Please take notice that at the Capitol, in the city of 
Washington, District of Columbia, on the 19th day of May, 


Instant, at the opening of the Court, we will renew the mo- 
tion heretofore made herein to advance the above-entitled 
case and for an immediate argument. 
Dated New York, May 12th, 1590. 
Oncorr, Mestre & GONZALEZ, 
Attorneys for Appellees, 35 Broadway. 


To SEVERO MALLET Prevost, Esq., 
Altorney for Appellant. 
[Ienlorsed:] Supreme Court of the United States. Luis 


de Oteyza y Cortez vs. John W. Jacobus, ete., and Miguel 
Suarez Guanes. Notice of renewal of motion. 


Service of a copy of within notice hereby admitted. 


New York, May 15th, 1890. 


Louis 8. Puiuurpes, 
Of Counsel. 
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BERTRAND SALOY VS. SIMON BLOCH. 1 


a Transcript of Record. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 
BERTRAND SaAoy, Plaintiff in Error, ) 
rs. - 
Simon Brocn, Defendant in Error. 


No. 10540. 


ky. Howard Meé ‘aleb, for plamtiff in error; William 8. Benedict, 
for defendant in error. 

Writ of error returnable to the Supreme Court of the United 
States, at the city of Washington, D. C., on the second Monday of 
October. 1SS6. 


l Petition. Filed 21 Apri/, 1854. 
['Nrrep STATES OF AMERICA: 


Cireuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 


Simon BLock 
v. No. 105 10). 
BERTRAND SAboy. J 


To the honorable cireuit court of the United States for the fifth 
judicial circuit and eastern district of Loutsiana: 

The petition of Simon Block, an alien, subject of the Emperor of 
Germany, residing in this city, with respect represents— 

That Bertrand Saloy, a citizen of the State of Louisiana, residing 
in the parish of Orleans, is justly and truly indebted unto your pe- 
titioner in the full sum of $6,266.25, with interest and costs, for this, 

to wit: ! 
2 That heretofore, to wit, on the 26th dav of January, 1SS3, 

your petitioner entered into a contract with Pierre B. Dragon 
and Athanase Dragon, both citizens of this State, by act before 
Andrew Hero, Jr., notary, to furnish funds necessary for the culti- 
vation and furnishing of necessary supplies to a plantation in 
the parish of Plaquemines, in the State of Louisiana, known as 
“ Monsecours”” plantation, for and during the year 1883, in con- 
sideration of the interest and commissions stipulated to be paid in 
said act. 

Your petitioner further represents that at said date the said plan- 
tation was leased by the said Pierre B. and Athanase Dragon from 
said Bertrand Saloy, and the said Bertrand Saloy appeared in. said 
act and made himself a party to sale agreement, bound himself by 
said act and said agreement to carry out the terms and conditions 
thereof, and did waive in favor of your petitioner and remit in the 

favor of petitioner any and all superior rights and claims that 
3 he had or might have against said plantation, its buildings, 
improvements, agricultural implements, ete., and the crop to 
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be raised thereon during the year 1883, as the lessor or landlord 
tuereof, to the end that said land might be cultivated, the advances 
for such cultivation thereof be paid Lo your petitioner, the necessary 
amounts advanced and to be advanced to gather and market the 
crop thereof to be refunded your petitioner, and the balance re- 
ceived from said crop, after the deduction of all due and legal 
claims, charges, and expenses due by said landlord to the said 
Pierre B. and Athanase Dragon had been deducted therefrom, 
should be paid over to the said Bertrand Saioy. 

Now, your petitioner further represents that, in disregard of the 
suid contract and in violation of the same, illegally and unjustifi- 

ably, the said Bertrand Saloy did, on the Ist day of December, 
| ISS3, proceed, by action before the honorable the 24th judi- 

cial district court in and for the parish of Plaquemines to a 
suit and seizure of each and every of the buildings, ete., of the said 
Dragons upon the said plantation, the growing crop thereon, and 
the crop in process of manufacture of a value exceeding petitioner's 
claim, and did place the sheriff of said parish in possession thereof, 
to the great Injury and detriment of your petitioner, in total disre- 
regard and in violation of his contract as aforesaid before said An- 
drew Hero, Jr., notary as aforesaid, whereby and by reason whereof 
your petitioner was injured in a sum exceeding said sum herein- 
before set forth. 

Now, your petitioner further represents. that, so acting illegally 
and in violation of lis contract as aforesaid, the said Bertrand Saloy 
did thereafter and in said cause as aforesaid obtain.an order from 
the court in which he had issued the writs as aforesaid authorizing him 

to bond the said property so seized as aforesaid, did illegally 
5 tuke possession thereof, did sell the same and convert the pro- 

ceeds thereof to his own use as aforesaid without payment of 
the amount due to your petitioner, as hereinbefore set forth, being 
the balance due upon the advances made by your petitioner to the 
suid Pierre B. and Athanase Dragon under his aforesaid contract, 
which balance fully appears by and through the annexed detailed 
and specified account thereof, together with the two notes identified 
with the said act and account, to which the said Bertand Saloy was 
a party as aforesaid, all of which are annexed to this petition and 
made part thereof, 

Your petitioner further represents that he is informed, believes, 
and so charges that at the date of the seizure as aforesaid so made 
by the said Bertrand Saloy, and of the conversion of the property 
so seized as aforesaid to his own use, that the said Pierre B. and 
Athanase Dragon were not indebted to the said Bertrand Saloy in 

any sum of money whatsoever; that the property so taken and 
6 converted to his own use by said Bertrand Saloy was, by his 

act and agreement and contract before the said Hero, notary, 
liable and subject to the claim and demand of your petitioner in the 
amount as aforesaid, being the balance due upon the advances made 
under said contract, which has not been repaid to your petitioner by 
the said Pierre B. and Athanase Dragon, who are without means or 
property so to do, or the said Bertrand Saloy ; that the said acts of 
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the said Bertrand Saloy are illegal, unjust, and malicious in the 
premises, and that by his having so taken possession of the said crop, 
having incurred the expenses incident to his stoppage of the busi- 
ness of the said plantation, the demoralization of the hands em- 
ployed thereon, his removal of the said crop and the machinery 
wherewith to make the same from the said plantation, he deprived 
the said Pierre B. and Athanase Dragon of all power to comply 
with their contract with your petitioner as aforesaid, and 
has injured and damaged your petitioner in a sum far exceed- 
e. .® ing the sum so due by the said Dragons as aforesaid, and is 
responsible to your petitioner under and by reason of the facts and 
circumstances aforesaid in the amount so due and set forth in said 
account eurrent and said notes hereinbefore referred to, and the 


~] 


| same is hereby claimed of the said Bertrand Saloy. 

| Wherefore vour petitioner prays, the premises considered, a cita- 
| tion of the said Bertrand Saloy, and, after due proceedings had, for 

| judgment against him in sum of $6,266.25, with eight per cent. per 
: annum thereon from the 10th day April, 1884, with costs, and for 
all general relief. 

y (Signed) W. 5. BENEDICT, 


Att'y for Pet’r. 
Exhibit Attached to Petition. Account Current. Filed 21st April, 1884. 


See page 71 of this record. 


8 Notes Filed with Petition. Filed April 21, 1884. 
$2,500. New Orveans, La., January 26th, 1883. 


On the first day of November, eighteen hundred and eighty-three, 
after date, we, jointly and in solido, promise to pay to the order of 
Simon Bloch, at his office in this city, the sum of two thousand five 
hundred dollars, value received, with interest at the rate of eight 
per cent. per annum from and after maturity; if not then paid, 
until final payment. 


eet alll 


PIERRE B. DRAGON. 
ATHANASE DRAGON, 
Ne varieteur. 
New Orleans, Jan’y 26, 1885. 


NDREW HERO, Not. Pub. 


<e © $2,500. New Orveans, La., January 26th, 1885. 
a On the fifteenth day of November, eighteen hundred and eighty- 
three, after date, we, jointly and in solido, promise to pay to the order 
of Simon Bloch, at his office in this city, the sum of two thousand 
five hundred dollars, value received, with interest at the rate of 
eight per cent. per annum from arftd after maturity; if not then 
’ paid, until final payment. 
PIERRE B. DRAGON. 
: ATHANASE DRAGON. 
Ne varieuter. 
p New Orleans, Jan’y 12th, 1885. 


LNDREW HERO, Not. Pub. 
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9) Defendant's Keceptions. Filed May od, 1884. 
U.S. Crreuit Court, 5th Circuit, Eastern Dist. of La. 


SIMON Briocu ) 
vs, No. a 
DenTRAND Satoy. J 


Now unto this honorable court comes defendant, by his under- 
signed attorney, and, for exceptions to plaintiff's petition and de- 
mand, says— 

Ist. That said petition discloses no cause of action against this 
exceptor. | 

9nd. That at all events plaintiff cannot, by his own showing, 
maintain this action until he shall have first obtained a judgment 
against Pierre B. Dragon & Athanase Dragon, who are hecessary 
parties defendant to this suit. 

Srd. That the proceedings had and judgment rendered in the ease 
of B. Saloy vs. P. B. Dragon and Athanase Dragon, No. 617 of the 
docket of the Y Ath judicial district court of Louisiana in ane for the 
parish of Plaquemines, cannot be questioned collaterally nor in the 
manner herein attempted; that plaintiff can only resort to an ap- 
peal or action of nullity to set aside and revoke said proceedings and 

judgment which must be instituted and carried on in the 
10 State courts of La., and over which this court has no juris-~ 
diction whatever. 

4th. That this exceptor’s hability, if any there be, on the release 
bond executed by him in said suit of DB. Saloy vs. P. B. Dragon and 
Athanase Dragon, No. 617 of the 24th jud’l district court for the 
parish of Plaquemines, cannot be litigated, passed upon, or enforced 
in the mode and manner herein attempted. 

oth. lexceptor specially pleads the judgment rendered in said suit 
entitled B. Saloy vs. Pierre Bb. Dragon and Athanase Dragon, No. 617 
of the docket of the 24th jud'l district court for the parish of Plaque- 
mines, La., as res judicata of the necessity for and validity of the 
writ of provisional seizure therein issued, and also as conclusion of 
the legality, validity, and rank of the privilege therein asserted and 
the demand made and judicially recognized in said eause, and the 
same cannot be collaterally assailed in this court. iexceptor here- 
with files as part hereof the reeords of the above-entitled suit. 

Wherefore defendant prays that these exceptions be sustained 
and plaintiff’- suit dismissed with costs, & for general relief. 

lk. HOWARD McCALEB, 
Attorney for Defendant. 


11 Exhibit attached to defendant’- exception. Reeord enti- 

tled B. Saloy vs. Pierre B. Dragon and Athanase Dragon, No. 
G17 of the docket of 24th judicial district court for the parish of 
Plaquemines, La. Filed May 3rd, 1854. See pages from 87 to 189 
of this record. 
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12 Continuance of Exception. 
Extract from Minutes. 
New Or.eans, Saturpay, May 3rd, 1884. 
Court met pursuant to adjournment. 
Present: llon. Edward C, Billings, district judge. 
Simon Brocn ) 
Us » No. 10540. 
BERTRAND SALoy. j 
By consent of counsel herein the defendant’s exceptions ure fixed 
for trial on Saturday, 10th inst., at 11 o’clock a. m. 
Continuance of Exception. 
Extract from Minutes. 
New Orveans, SaturbDay, May 10th, 1884. 
Court met pursuant to adjournment. 
Present: Hon. E. C. Billings, district judge. 
Simon Briocn ) 
Us. > No. 10540. 
BERTRAND SALoy. 
_By consent of counsel the exception herein is continued to Satur- 
day, 24th inst., at 11 a. m. 
Continuance of kxception. 
Extract from Minutes. 
NEW ORLEANS, SATURDAY, May 24th, 1884. 
Court met pursuant to adjournment. 
13 Present: Hon. E. C. Billings, district judge. 
Simon Brocu — ) 
vs. -No. 10540. 
BERTRAND Saroy. J 
By consent of counsel the exception herein is continued to the 
28th inst., at 1] a. m. 
Exception Submitted. 
Ixtract from Minutes. 
New ORLEANS, WEDNESDAY, May 28th, 1854. 
Court met pursuant to adjournment. 
Present: Hon. Edw’d C. Billings, district judge. 


Simon Briocnu ) 
vs. » No. 10540. 
BERTRAND SALoy. { 


This cause came on to be heard before the court upon the excep- 
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tion to the petition, the parties having in open court waived the 
jury; and, after hearing the pleadings, evidence, and argument, the | 
court took time to consider. 


Orde vo Lxceptions (ve rruled A 10 Dys lo File Answer. 


Extract from Minutes. 


New Or eans, Turspay, December 9th, 1884. | 
Court met pursuant to adjournment. 4 
Present: Hon. Edward C. Billings, district Judge. @ A 
Simon Biocu ) 
14 vs. -No. 10540. 


DERTRAND SALOY. 


This cause came on to be heard at the last term of the court on 
defendant’s exceptions to the petition of plaintiff, and was argued by 
counsel. On consideration whereof it is now here ordered and de- 
creed by this court that said exceptions be overruled, and that de- 
fendant be allowed ten days from this date to file his answer herein. 


Answer. Plea in Reconvention. Filed Dec. 17th, 1884. 
United States Circuit Court, Fifth Circuit, Eastern Dist. of La. 


Simon Briocn ) 
v8. » No. 10540. ~~ 
BERTRAND SALOY. 


Now into this honorable court comes Bertrand Saloy, defendant, 
by his undersigned attorney, and for answer to plaintiff’- petition 
pleads a general denial to each and every allegation therein con- 
tained, except as may be so far hereinafter specially admitted. 

Defendant specially denies that the suit instituted by him against 
Pierre b. and Athanase Dragon in the 24th judicial district court, 

entitled Bertrand Saloy vs. P. B. Dragon & Bro., No. 617 of the 
15 docket of said twenty-fourth judicial district court in and for 
the parish of Plaquemines, was in violation of any agreement 
made by respondent with plaintiff, or that respondent’s acts therein 
were injurious or detrimental to plaintiff, or were in any way ille- 
gal, unjust, and malicious, as falsely averred by him; but, on the 


contrary, plaintiff expressly and impliedly approved and _ ratified a ) 
respondent's acts and proceedings in said suit, furnished the sheriff 7 @ 
with funds for the cultivation of the “ Monsecours” plantation, the - 
harvesting and manufacture of the crop after the same was provis- ‘ 
ionally seized in said suit, and subsequently received from the sheriff 
the amounts so advanced by him, which were paid by respondent, A 
and, having received a portion of the benefits and fruits of said suit, " 


is now estopped from contesting the legality and validity of the 
proceedings had therein. 

And now, assuming the character of plaintiff in reconvention, 
defendant avers that on the 16th day of September, 1882, he pur- 
chased from John b. Levert the tract of land known as the Monse- 
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cours plantation, situated in the parish of Plaquemines, on the left 
bank of the Mississippi river, at about thirty-five miles below the 

city of New Orleans, together with the buildings and im- 
16 provements thereon, machines, mill, engines, apparatus of 

the sugar-house, mules, stock, cattle, oxen, carts, wagons, 
farming utensils and implements of husbandry, and all articles of 
personal property thereto attached or used in the working and cul- 
tivation thereof; and also, 2d, a certain other tract of land, together 
with the buildings and improvements thereon, forming part of the 
“St. Sophie” tract, situated in the parish of Plaquemines, on the 
left bank of the Mississippi river, neasuring ten arpents, more or 
less, front by a depth of forty arpents, closing about sixteen and a 
half degrees in the rear; all of which will more fully appear from a 
duly certified copy of said act of sale passed before A. Hero, Jr., 
notary public, of the city of New Orieans, on the 16th day of Sep- 
tember, 1882, herewith filed and made a part of this petition in re- 
convention, marked Exhibit “ A.” 

That the aforesaid property was purchased by reconvener subject 
to the terms and conditions of a certain lease thereof made by John 
B. Levert unto Pierre B. Dragon, under date of Feb’y, 1882, expir- 
ing Dee. 3lst, 1882. 

That on the 19th day of February, 1881, by act passed before 

Andrew Hero, Jr., a notary public, of the city of New Orleans, 
17 Jules Lapene did lease and hire unto Pierre b. Dragon, for 

the term of five (5) years, to be computed from the Ist of Jan- 
uary, 1SS1, & terminating on the Ist Dee., 1885, the above-deseribed 
“ Monsecour” plantation, together with the buildings, appurtenances, 
nachinery, wagons, farming utensils, implements of husbandry, 30 
mules, two horses, &e., at an annual rental of $4,800 per vear, pay- 
able on the Ist of October of each and every year, in evidence 
whereof the said Pierre B. Dragon, lessee, did make and execute his 
5 promissory notes, each for the sum of $4,800, drawn by him to the 
order of and endorsed by himself and Athanase Dragon, as surety, 
dated New Orleans, La., 19th Feb’y, 1881, and payable at the office 
of Buch and Levert, in said city,on the Ist of October, fixed in each 
of the years 1881, 1882, 1583, 1884, and 1885, with 8 per cent. in- 
terest from maturity until paid, which notes were paraphed by said 
notary to identify them with said act, as will more fully appear 
from said act of lease from Jules Lapene to P. B. Dragon before 
Andrew Hero, Jr., notary, on the 19th February, 1581], here referred 
to for greater certainty, and copy to be produced on trial of this 
cause ; that subsequently your reconvenor, having become the pur- 

chaser and owner of said property, the following agreement 
18 was annexed to said lease : 

“ New Or eans, La., Feb’y 1, 1883. 
3B. Saloy is hereby admitted to be the lessor, by subsequent pur- 

chase that he has effected of the within-described plantation. 

(Signed) PIERRE B. DRAGON. 

W itness-: 3 
ANDREW HERO, Jr., 
JNO. J. WARD.” 
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That on the 26th of Jan’y, 1883, the said Pierre B. Dragon, acting 
for himself and as agent of Athanase Dragon, made a contract with 
Simon Bloch, the plaintiff, by act before Andrew Hero, Jr., notary 
public, to furnish him with necessary supplies and moneys to be 
used for the purchase of supplies and hiring laborers to plant, culti- 
vate, sow, gather, and manufacture the crops of rice, sugar, molasses, 
and other products to be made or raised on Monsecours plantation 
during the year 1883, and for that purpose contracted a loan of 
$7,900.00 of and from Simon Bloch, for which they gave three notes, 
of $2,500 each, by them drawn to the order of Simon Bloch, on the 
15th Oct., 1885, Ist Nov., 1883, & 15th Novy., 1885, with 8% inter- 
est from maturity until paid, and, to secure the same, granted 
a lien and privilege on the crops of rice, sugar, & molasses 
and other »roduets that may be planted, grown, raised, ond 
gathered on said Monsecours plantation during the year 1883 for 

the full sum of $15,000; that in said act reconvener 
19 intervened and consented that his claims and demands as 

lessor of the aforesaid Monsecours plantation should be sub- 
ordinate and inferior in rank to the claims and privileges of said 
Block as the furnisher of supplies or for advances furnished under 
said contract, and that said Bloch should be paid and reimbursed 
from the crops of 1885, made on said place, the full amount of his 
advances, without regard and in preference to the demands of re- 
convener for the rental of said plantation, provided, however, that 
300 sacks of seed rice should remain and be left on said plantation 
out of said crop; all of which will more fully appear from said act 
before Hero, notary, passed on the 26th Jan’y, 1853, a duly certified 
copy of which is herewith filed and made part hereof, marked Ex- 
hibit C, 

That on the Ist of February, 1885, your reconvener leased unto 
Pierre B. Dragon & Bro., by act under private signature, for a term 
of three (5) years, the St. Sophie tract, having a front of ten (10) 
arpents by 40 arpents deep, for an annual rental of two hundred 
barrels of first quality of rough rice, to be delivered to reconvener or 

his agent on the Ist of Oct. of each year during the con- 
20 tinuance of said lease. 

That the rental due reconvener for the St. Sophie traet for 
the year 1885 was, by reconvener’s direction, shipped to said Simon 
Bloch, who promised to pay over to petitioner the proceeds thereof, 
to wit, three hundred and fifty dollars; that, although repe-teadly 
acknowledging his indebtedness unto reconvener for said sum, dur- 
ing and since the month of Nov., 1888, he has so far failed and ne- 
elected to pay the same, notwithstanding amicable demand. 

That said P. B. Dragon and Athanase Dragon were very heavily 
involved, insoivent, and unable to pay their debts, and in Oct. 1883, 
two of their creditors, to wit, B. J. West & Son and Jos. David, who 
had instituted suits against them, sequestered and seized one hun- 
dred barrels of rice and a threshing-machine subject to reconvener’s 
landlord privileges, and also the privilege of said Simon Bloch ; all 
of which will more fully appear from the records in the suits ent. 
B. J. West & Sons vs. 2. B. Dragon & Bro., No. 597, & J. P. David vs. 
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P. B. Dragon & Bro., No. — of the docket of the 24th ju’al district 
court, parish of Plaquemines, here referred to as part hereof, and 
copies to be produced on the trial of this cause; that in this 
21 predicament your appearer and reconvener applied to said 
Bloch to prevent the spoliation and destruction of the prop- 
erty of said P. B. Dragon & Bro., which was subject to their lien, 
privilege, and pledge. 

That at first said Bloch promised and consented to make com- 
mon cause with reconvener and to enforee their claims together 
judicially, but subsequently declined so to do, saying that he had 
no further interest in the matter, having been paid the amount due 
him by P. B. Dragon & Bro. for his advances and supplies. 

That there upon, after a delay of several weeks, reconvener was 
compelled to act alone for the protection of his own interest, which 
action was taken by him with the knowledge, consent, and approval 
of said Bloch. Reconvener then filed a third opposition in the suit 
of L. J. West & Sons vs. P. B. Dragon & Bro., No. 597 of the docket 
of the 24th jud’l district court, parish of Plaquemines, which was 
finally maintained and your reconvener’s lessor’s lien recognized 
after appeal to the court of appeals for the fifth circuit, and from 
which reconvener realized the sum of two hundred and twenty-four 
dollars. 

That on the 27th of Nov., 1883, reconvener instituted suit 
22 on two (2) of the rent notes held by him, obtained provisional 

seizure of the property, subject to his lien as lessor, and 
finally judgment against the said Pierre b. Dragon and Athanase 
Dragon—lIst, for the sum of four thousand eight hundred dollars, 
less the sum of two thousand and twenty-five dollars, paid on ae- 
count Dee. 25rd, 1882, and the further sum of $1,026.94, paid on 
account Nov. 10th, 18838, with 8% from Ist Oet., 1882, until paid, and, 
2d, the sum of $4,800, with 8% from Ist of Oct., 1883, until paid — 
10% att’y fees upon said amounts, with lessor’s lien and privilege 
upon all the moveables found upon and attached to Monsecours 
plantation; that vour reconvener, after said provisional seizure, 
bonded the property seized; that a large number of laborers filed 
oppositions in said cause, claiming a superior lien and privilege to 
reconvener on said crop or the proceeds thereof seized by reconvener, 
and their claims to the extent of $1,158.60, eleven hundred and 
fiftv-eight dollars and sixty cents, have been allowed by the court— 
all of which will more fully appear from the record in said suit, en- 
titled B. Saloy vs. P. B. Dragon and Athanase Dragon, No. 617 

of the docket ef the 24th jud’l dist. court in and for the 
20 parish of Plaquemines, here referred to as part hereof. 

That reconvener has sold the crop and property bonded by 
him,and,afterdeducting costs, charges, and claims, there only remains 
a balance of $1,258.28 to be applied on account of said his judg- 
ment, leaving a balance due to him for the rent of said property 
recognized by the said payment of six thousand and seventeen (6,017) 
dollars, and for which sum he is entitled to Judgment in reconven- 
tion against said Simon Bloch for the following reasons, viz: That 
subsequent to the contract of Jan’y 26th, 1885, between said Simon 
2—1019 
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Bloch and Pierre B. and Athanase Dragon, marked Exhibit “ C,” 
in which reconvener intervened, it was stipulated, promised, and 
agreed that said Simon Bloch, after receiving the amount of his 
advances from the proceeds of said rice, sugar, & molasses, should 
pay over the balance in his hands to your reconvener In extin- 
cuishment of the rent notes held by him; that said Simon Bloch 
has totally failed and neglected to comply with said agreement ; that 
he only furnished and advanced to the said Pierre B. and Athanase 
Dragon necessary supplies to make, gather, and manufacture said 
crops on Monsecours plantation under said contract the sum 
24 of twelve thousand ($12,000) dollars,and that he received from 
said Pierre B. and Athanase Dragon and disposed of rice, 
sugar, molasses, and other products exceeding the sum of nineteen 
thousand ($19,000) dollars in value, from which, after deducting the 
amount of hés advances, leaves a balance of more than seven thou- 
sand (87,000.00) dollars im his hands, proceeds of said crops, which 
he withholds from your petitioner in violation of his promise and 
agreement, and reconvener is entitled to Judgment against said 
Simon Bloch to the extent of six thousand and seventeen dollars, 
balance due him for rent of said above-described property. 
Wherefore he prays that plaintiff's demand be rejected and dis- 
missed with costs, and that he do have and recover judgment 
against said Simon Bloch in reconvention for the sum of six thou- 
sand three hundred and sixty-seven dollars, interest, and costs, and 
for all general and equitable relief. 
Kk. HOWARD McCALEB, 
Att'y for Defendant. 


Filed Dee. 17, 1884. 


STATE OF LouIstana, Parish and City of New Orleans: 


exuipir “A” with Answer. 


95 Be it known that on this seventeenth day of September, 

eighteen hundred and eighty-two, and of the Independence of 
the United States of America the one hundred and seventh, be- 
fore me, Willian: Joseph Castell, a notary public in and for the 
parish of Orleans, State of Louisiana, duly commissioned and qual- 
ied, herein representing Andrew Iero, Jr., also a duly commis- 
sioned and qualified notary publie in and for the parish of Orleans, 
State of Louisiana, temporarily absent from this parish and State, 
under authority of the Governor of this State, as appears by his 
certificate annexed to an act passed In this office on September 12th, 
ISS2, and in the presence of the witnesses hereafter named and un- 
dersigned, personally came and appeared John B. Levert, of this city, 
who declared that, for the consideration and on the terms and con- 
ditions hereinafter expressed, lie does by these presents grant, bar- 
gain, sell, convey, transfer, assign, and set over unto Bertrand Saloy, 
also of this city, here present, accepting and purchasing for him- 

self, his heirs and assigns, and acknowledging delivery and 
26 possession thereof, all the rights, title, interest, property, pos- 

session, share, claim, and demand of said John B. Levert in 
and to the following-deseribed property, viz: 
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Ist. A tract of land or plantation, together with the buildings and 
improvements thereon, machines, mill, engines, and apparatus of the 
sugar-house, mules, stock, cattle, oxen, carts, wagons, farming uten- 
sils, and imple ments of husb: andry, and all articles of personal prop- 
erty thereto attached or used in the working and cultivation thereof, 
and all rights, ways, privileges, and appurtenances thereunto belong- 
ing, situated in the parish of Pl: aquemines, In this State, on the left 
bank of the Mississippi river, at a distance of about thirty- five miles 
below the city of New Orleans, known and designated as the “Mon- 
secours plantation,” and measuring thirty-nine arpents and twenty- 
five toises front on said river Mississippi by forty arpents in depth, 
all, more or less, being bounded above by lands formerly belonging 
to Juan Rivas, now or lately the property of Burbridge & Miller, and 
below by the portion of the St. Sophie plantation formerly belong- 

ing to P. A. B. Lesseps and hereinbelow secondly deseribed. 
27 2d. A certain tract of land, together with the buildings and 

improvements thereon and all rights, ways, privileges, and 
appurtenances thereunto belonging or in anywise appertaining, 
forming part of the “Ste. Sophie” tract, situated in the parish of 
Plaquemines, in this State, on the left bank of the Mississippi river, 
measuring ten arpents, more or less, front on said river Mississippi 
by a depth of about forty arpents, closing about sixteen and a half 
degrees in the rear, bounded above by the Monsecour plantation, 
above deseribed, and below by lands now or formerly belonging to 
Charles Goffally, and being composed of the several lots numbered 
thirty-five to forty-four, inclusive, on a plan of said St. Sophie plan- 
tation made bv C. Uneas Lewes, survevor, on November 4th, 1870, 
and annexed for reference to an act passed before E. Bouny, a notary, 
in this citvy,on January 25th, 1872; whic said property was acquired 
by said Levert, as the last and highest bidder thereon, at a publie 
sale thereof made by the sheriff of the parish of Plaquemines, in this 
State, on the seventeenth day of September, eighteen hundred and 

eighty-one, under and by virtue of two several writs of seizure 
28 and sale to said sheriff directed by the honorable twenty- 

fourth judicia! district court of the State of Louisiana in and 
for the parish of Plaquemines, at the suits of Eulalie Soulie vs. Jules 
Lapene, Nos. 264 and 265 of the docket of said court, as per the two 


several deeds of sale therefor granted by said sheriff in the premises, 


under date of September 17, 1881, of registry in the clerk’s office of 


said parish of Plaquemines, in Book 2 I of conveyances, folios 350 


and 365, and in Book B of sheriff sales of said clerk’s office. 
It is distinctly understood and agreed to by and between the per- 
ties hereto that said John B. Levert shall not be subject to any war- 
ranty as regards the title of the hereinabove-described real estate or 
against any claims, mortgages, or other incumbrances existing 
against the same, and that said Levert only subrogates said pur- 
chaser to such right, title, and interest in and to the aforedeseribed 
real estate and appurtenances as he may have acquired under and 
by virtue of the aforesaid sheriff's sales, and substitutes the present 
purchaser in his place and stead as if he, said purchaser, had 

29 purchased at said sheriff’s sales, with all liabilities attendant 
thereon and without any warranty against the said Levert. 
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The said purchaser, by these presents, takes cognizance of this 
fact; declares himself well acquainted with the nature of the claim 
or title of said vendor in and to the herein-conveyed property, at 
his own risk and peril, and forever release- and discharges the said 
vendor, his heirs and assigns, of any and from all obligations 
to warrant and defend said property from any claims and de- 
mands now existing or that mav hereafter exist against same, or 
from any defect of the title of sald vendor thereto, and not even for 
a restitution of the price herein paid in case of loss or eviction : 

To have and to hold the said property and appurtenances unto 
the said purchasers, his heirs and assigns, forever, with fall substi- 
tution and subrogation to all rights and actions of warranty of said 
vendor against all former owners or proprictors thereoi, 

The said John B. Levert moreover subrogates the said Bertrand 
Saloy to all lis rights, interests, privileges, claims, actions, and de- 
mands of every nature and kind whatsoever which he has or may 

have accruing under and by virtue of the annexed instru- 
ou) ment of writing, bearing — the seventeenth day of September, 

eighteen hundred and eighty-one, executed between said 
John B. Levert and Jules Lapene, of this city, hereby substituting 
sald Bertrand Saloy to the same and any and all rights, liens, priv- 
lleges, actions, or recourses secured by or resulting from said agree- 
ment or promise of sale, with full power and authority to exercise 
and enforce the same to the same extent that the said John B. 

Levert might or eould do if this assignment and subrogation had 
never been made or exceuted. 

This sale is made and accepted for and in consideration of the 
total price and sum of twenty-seven thousand nine hundred and 
fiftv-six ,')) dollars, which said sum the said purchaser has paid 
cash in ready current money at the execution hereof, and in- the 
presence of the undersigned notary and witnesses, unto the said 
vendor, who hereby acknowledges the receipt thereof and grants 
said purchaser a tall acquittance and discharge in the premises. 

According to the annexed certificate of the recorder of mortwages 
in and for the parish of Plaquemines, in this State, bearing date the 

fifteenth September instant, it will be seen that the herein 
ol described and conveyed property is free from all mortgages 

or other encumbrances in the name of said John B. Levert, 
save the mortgage he granted in favor of Louis Bush, by an act 
passed before the undersigned notary on the 25th May, 1SS2, to 
secure the sum of twenty-five thousand dollars and interest, and the 
privileges for parish and State taxes of 1882. which said Inortgage 
has been cancelled and erased. 

[t is hereby expressly agreed and understood by and between the 
parties to this aet that the above real estate is sold subject to the 
terms and conditions of the annexed lease made by said John B. 
Levert unto Pierre b. Dragon, of the parish of Plaquemines, in this 
State, under date of February Ist, ISS2; that the rent due there- 
under op September loth, 1882, is payable and to be paid, one-half 
unto said John B. Levert and the other half unto said Bertrand 
Saloy,as also the rent due thereunder on or before October Ist, 1882, 
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shall be paid, one-half unto said John R. Levert and the other half 
unto said Bertrand Saloy. 

It is expressly agreed and understood by and between the parties 
hereto that the said vendor's firm of Bush and Levert, of this city, 

shall have the exclusive right to apply the net proceeds of 
32 sale of all products of sugar, molasses, rice, and other prod- 

ucts raised or gathered by said Pierre B. Dragon in the herein- 
conveyed real estate, and shipped by said Dragon to said firm during 
the present year, eighteen hundred and eighty-two, to the payment 
of any indebtedness which may be due now or which may become 
due to said. firm of Bush and Levert for advances of moneys and 
necessary supplies furnished by said firm unto said Dragon. It is 
also understood and agreed to by and between the parties hereto 
that the proceeds of the crops of sugar, molasses, rice, and other 
products raised or gathered by said Dragon shall be applied to the 
payment of the rent due and payable on September 1. sth, 1882, as 
hereinabove stipulated, only after having deducted the amount due 
sald firm of Bush and Levert for advances of moneys and necessary 
supplies furnished as aforesaid to said Dragon. 

And here personally appeared and intervened herein Jules Lapene, 
of this city, who, after having taken cognizance of the foregoing act, 
and having read what is hereinbefore written, declared that he ap- 
proves and ratifies the same in all its parts, consents to the sale of 
the above-described real estate herein made, and speci: ally to the 

subrogation unto said Saloy of all the rights, actions, privileges, 
Oe claims, and demands of said Levert in and to the aforesaid 

unnexed agreement or promise of.sale, bearing date Septem- 
ber 17th, 1SS1, and releases and discharges the said John B. Levert 
from any claims, actions, pretensions, damage, or injury which he, 
suid Levert, might or could have been put into resulting from his 
non-compliance with the conditions and stipulations imposed upon 
him under the aforesaid annexed agreement or promise of sale. 

Proper receipts have been produced unto me, notary, evidencing 
the payment of all texes exig-ble to date against said property, save 
these for the present year, which are assumed and to be paid by 
sald Bertrand Saloy. 

It is hereby agreed and understood that the following articles of 
property now on the property herein conveyed, to wit, one thresher, 
one portable engine for pumps, two pumps, five oxen, six horses, 
two one-horse carts, six plows, one small engine, twenty-five head of 
cattle, are sold subject to the right of redemption and purchase in 
favor of P. B. Dragon & Bro., who are entitled to redeem and pur- 
chase said articles of property from said Saloy upon payme nt to 
him of the sum and price of seventeen hundred and_ three 4\°5 dol- 

lars, provided payment of said sum be made to said Saloy 
o4 on or before the first day of December, eighteen hundred and 
eC lghty -three. 

Thus done and passed in my office, in New inidenes aforesaid, in 
the presence of Paul. A. Ory and John J. Ward, witnesses, both of 
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this city, who hereunto sign their names with the parties and me, 
the said notary, the day and date aforesaid. 
(Original signed, JNO. B. LEVERT, 
B. SALOY. 
JULES LAPENE. 
r. A. See. 
JNO. J. WARD. 
W. J. CASTELL, Not. Pub., 
Representing A. Hero, Jr., not. pub., absent on leave. 
oe ? 
A true copy from the original act on file and of record in the 
archives of Andrew Hero, Jr., a notary public of this parish, now on 
leave of absence by execut-e authority. 
In faith whereof I hereunto set my hand and seal, at New Orleans, 
Louisiana, this September 18th, 1852. 
W. J. CASTELL, Not. Pub, 


Representing A. Hero, Jr., not. pub., absent on leave. 


STATE OF Loutstana, Parish of Plaquemines : 


I, the undersigned, do hereby certify that the within has been this 
day duly recorded in book No. 24, No. DGS, fo. es of COll- 
Oe veyances in my office, this 20th day of September, A. 1). 1882. 
[SEAI6] | O. BUTLER, 
Dy Clerk, ex-officio Dy Recorder. 


l agree that if J. Lapene shall pay his two notes of thirteen thou- 
sand nine hundred and seventy-eight ,',4) dollars, of date of Septem- 
ber 27th, 18S2, paraphed A. Hero, Jr., notary, of date of Sept. 27, 
1852, bearing mortgage on property in Terrebonne parish, as they 
respectively mature, that | will transfer and reconvey unto said 
Lapene the hereinbefore-described property that was transferred unto 
one J. b. Levert by act before A. Hero, Jr., notary, on 16 Sept., 1882, 
with the understanding, however, tnat interest on said notes is yet 
to be paid to me, and that as security for the payment of said in- 
terest, as also of said two notes, said Lapene has deposited with me 
ihe three rent notes of P. B. Dragon, due Oct. Ist, 1885, 1884, and 
ISS5, fixed, given under act before A. Hero, Jr., notary, on 19th 
Feb’y, 1581. 
New Orleans, Oct. 15, 1882. 
Bb. SALOY. @? 
JULES LAPENE. 
Attest: ANDREW ITERO, Jr. “ 
“ S. T'{TERERT, Jr. 
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ob Exhibit C (with Answer). Filed Dee. 17th, 1882. 


This exhibit copied on pages Nos. 51 to 66 of this record. 


Cause Reassigned. 
Extract from Minutes. 
New Or.eans, Wepnespay, Jay 27th, 1885. 


7 Court met pursuant to adjournment. 
oe ? Present: Hon. Aleck Boarman, district Judge. 


Simon Briocu ) 
vs. > No. 10540. 
BERTRAND Saroy, | 


On joint motion of counsel for the respective parties, it is ordered 
that this cause, heretofore set down for trial this day, be reassigned 
for Monday, 8th June, 1885, at 11 o’clock a. m. 


Motion for Subp-ena. Entered and Filed June 5th, 1885. 
U.S. Cireuit Court, Eastern Dist. of La. 


Simon Biocn ) 
vs. - No. 10540. 
SERTRAND SALOY. j 


On motion of E. Howard McCaleb, Esq., att’y for defendant, and 
on filing the annexed affidavit, it is ordered that plaintiff do bring 
into court on Monday, June Sth, 1885, at 11 o’clock a. m., his ledger, 

journal, cash-book, and invoice books of and for the year 
37 1883, which are in his possession, and which are material in 
this cause. 

Bertrand Saloy, being duly sworn, says that the books mentioned 
in the foregoing motion are material evidence on his behalf, and 
that he expects and intends to establish by said books the facts and 
allegations stated and set forth in his reconventional demand herein 
filed. 

(S’g’d) B. SALOY. 


Sworn to and subscribed before me this 5th of June, A. D. 1885. 
) [SEAL. ] (S’g’d) G. Le GARDEUR, 
@ Not. Pub. 
Motion for Subp. Entered & Filed June 5th, 1885. 
U.S. Cireuit Court, Eastern District of La. 
Simon Briocu ) 


v3. -No. 10540. 
SERTRAND SALOY. 


On motion of E. Howard McCaleb, Esq., of counsel for defendant, 
and on filing the annexed affidavit, it is ordered that Pierre B. 
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Dragon, a third person, who has in his possession the pay-roll book 
or time-book of Monsecours plantation for the year 1853, together 
with the books showing the expenditures and disbursements made 
in cultivating and gathering the crops on said plantation for 
OS the year 1883, which may be important in the decision of 
this cause, de bring them into court on Monday, June Sth, 
1885, at 11 o’clock a. m., the day fixed for the trial of this cause. 


Bertrand Saloy, being duly sworn, says that the documents and 
books mentioned and deseribed in the foregoing motion are material 
evidence in his behalf,and may be important in the decision of this 
cause, 

(S’g'd) B. SALOY. 


Sworn to and subseribed before me this 5th of June, A. D. 1885, 
[SEAL | (S'p'd) G. Le GARDEUR, 
Not Pub. 
Serve on Pierre B. Dragon, Broad St., between Dabadie & Aubry 
streets. 
Continuance. 
Iextract from Minutes. 
New Orn.eans, Monpay, June Sth, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 
Simon Brocnu } 
vs. ~No. 105-40. 
BDeERTRAND SALOY. j 
This cause having been called for trial, on motion of W.S. 
ov Benedict, attorney for plaintiff, who suggested the absence of 
the attorney for defendant, it was ordered that sald CAUSEe be 
continued until to-morrow at 11 a.m. 


Continuance. 
iextract from Minutes. 


New Orveans, Turspay, June 9th, 1885. 
Court met pursuant to adjournment. 
Present : Hon. Alex. Boarman, district judge. 


Simon Briocn ) 
Us. -No. LOD LQ), 
BERTRAND SALOY. 


This cause was called for trial, William S. Benedict appearing for 
plaintiff, KE. Howard MeCaleb: for the defendant, when the follow- 
ing-named jurors were sworn to well and and truly try the issues 
joined herein, viz.: 1, F.J.Odendahl; 2,C. Flotte; 3, BE. L. Rillieux ; 
4, Jos. Fossier ; 5, A. Labat; 6, L. A. Coiron ; 7, Geo. Vairin; 8, F. 
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Varenholt ; 9, B. Gareia; 10, P. L. Clement; 11, W. Heyer; 12, Geo. 
Voivant; and the court appointed I. J. Odendahl foreman of the 
said jury; and, after hearing the pleadings and the evidence 
40 in part, it was ordered that the cause lay over until to-morrow 
at 11 a.m. 
Continuance. 


Extract from Minutes. 
New Or:LEANS, WEDNESDAY, June 10th, 1885. 


® ® Court met pursuant to adjourfilment. 
Present: Hon. Aleck Boarman, district judge. 


> 


Simon Brock ) 
vs. -No. 10540. 
BERTRAND Sanoy. } 

This cause, as continued from yesterday, was this day resumed, 
and, the counsel for the respective parties, as well as the jurors em- 
pannelled in the cause, being all present, the trial was proceeded 
with; and, after hearing further evidence, it was ordered that said 
cause lay over until to-morrow at 11 a. m. 


Continuance. 


Ixtract from Minutes. 


=— : We To 
New Orveans, Trurspay, June 11th, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 
Stmon Brock ) 
vs. -No. 10540. 
BERTRAND SALOY.. 
4] This cause, as continued from yesterday, was this day re- 
sumed, and the counsel for the parties, respectively, as well as 
the jurors empanelled in the cause, being all present, the trial was 
proceeded with ; and, after hearing further evidence, it was ordered 
that said cause lay over until to-morrow at 11 a. m. 
P Continuance. 
@. @ Extract from Minutes. 
° New Orveans, Fripay, June 12th, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 
Simon Brock 
vs. No. 10540, 
BERTRAND Savoy. J 
This cause, as continued from yesterday, was this day resumed, 
and the counsel for the parties, respectively, as well as the Jurors em- 
& * 
o— 1019 
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pannelled in the cause, being all present, the trial was proceeded 7 
with; and, after hearing further evidence, it was ordered that said 

cause lay over until Monday next, 15th inst., at’ 11 a.m., and said 

jurors were descharged until that date and hour. 


(ontinuance. 


Ixtract from Minutes. 


b2 New Orieans, Monpay, Jime 15th, 1885. » 
Court met pursuant to adjournment. | < 
Present: Ilon. Aleck Boarman, district judge. 
Simon Brock ) 
vs, » No. 10540. 
BERTRAND SALoY. 
This cause, as continued from last Friday, the 12th instant, was 
this day resumed, and the counsel for the respective parties, as well 
as the jurors cmpannelled In the Cause, being all present, the trial 
was proceeded with; and, after hearing further evidence and the ar- 
guments of counsel for the parties, respectively, it was ordered that 
sald cause lay over until to-morrow at 11 a.m. 
Continuance. 
xtract from Minutes. 
> 
New Orveans, Turspay, June 16th, 1855. 
Court met pursuant to adjournment. 
Present: Ilon. Aleck Boarman, district judge. 
Simon Brock 
vs. . No, 10540. 
BERTRAND SALoy. 
This cause, as continued from yesterday, was this day resumed, 
and the counsel for the respective parties, as well as the jurors 
I empannelled in the cause, being all present, the trial was pro- 
cecdcd with ; and, after hearing the arguments of counsel, it 
was ordered that said cause lay over until next Monday, the 22d in- 
stant, at Tl a.m. 
Cause Submitted. ; 
Extract from Minutes. ¢ @ 
. 


New OrLeaNns, Monpay, June 22nd, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 
Simon Brocu ) 
rs. . No. 10540. 
BERTRAND SALoy. 
This cause, as continued from Tuesday, the 16th instant, came on 
further to be heard, and the counsel for the respective parties, as 
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> | well as the jurors einpannelled in ‘the cause, being all present, the 
trial was proceeded —; and, after receiving a charge from the court, 
the jury retired to deliberate on their verdict, and the marshal was 
thereupon directed by the court to keep the jury in charge, and, in 
case they should agree upon a verdict, they shall seal the same and 
be present next morning at the opening and reading of the same. 


44 Verdict. 
@ e , Extract from Minutes. 


NeW Or.eans, Turspay, June 23rd, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Simon Brocu ) 
vs. -No. 10540. 


BERTRAND SALOY. 


The jury empannelled in this cause, having on yesterday delivered 
a sealed verdict, this day appeared in open court, and thereupon the 
said verdict was opened and read in their presence by the clerk, and 
it is in the following words and figures, to wit: 

We, the jury, find in favor of plaintiff in the sum of thirty-eight 
hundred «& twelve WN ‘OG dollars, less three hundred & twelve & 66 
dollars for one hundred sacks rice from St. Sophie plantation. 

oO 


) 
ee 312 80 


$3,500 00 


New Orleans, June 22nd, 1885. 
ke. J. ODENDAHLL, Foreman. 


Whereupon it was ordered that the said verdict be recorded, and 
it is done accordingly. 


15 Motion for New Trial. Entered & Filed June 25th, 1855. 
United States Cireuit Court, Eastern District of Louisiana. 


, Simon Brocn ) 
@ @ vs. » No. 10540. 
BERTRAND SALOY. 


On motion of E. Howard MecCaleb, Esq., of counsel for Bertrand 
Saloy, defendant and plaintiff in reconvention— 

Ordered by the court that plaintiff, Simon Bloch, do show cause, 
on Monday, the 29th day of June, 1885, at 11 o’clock a. m., why a 
new trial should not be granted hereon on the following grounds, 
VIZ: 

Ist. Beeause the verdict and judgment herein are contrary to the 
law and the evidence. 
2nd. Because the verdict and judgment do not pass upon and dis- 
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pose of the issues raised by the pleadings and evidence. The jury 
have failed to act upon defenant’- reconventional demand. 
drd. Because the jury disobeyed and disregarded the instructions 
ef the court contained in the charge, “ not to allow anything for 
supplies necessary to prevent or close the crevasse on Monsecours 
plantation,” and to take out the crevasse expenses, shown by the tes- 
timony of P. B. Dragon to amount to the sum of six thousand 


Oo a 


46 ($6,000) dollars for labor, materials, and lumber, and which 

were erroneously charged for in plaintiff’s account as neces- 
sary supplies for raising the crop and wrongfully allowed by the 6 ( 
jury. 


4th. Because the court erred in its charges to the jury, as set forth 
in defendant’s bills of exception. 

5th. Beeause on the evidence a verdict should have been rendered 
rejecting plaintill’s demand and in favor of defendant and against 
plaintiff for the entire of his reconventional demand. 


Marshal's Re Ali rit. 


Received June 25th, 1885, by the U.S. marshal and, June 25th, 
1885, | served a copy of the within rule on Simon Bloch, through 
his attorney, W. 8. Benedict, Esq., by delivering the same to him in 
person in the city of New Orleans. 

KE. S. CURRY, 
Dy U.S. Marshal. 


+ 7 rev ’ . _ 
Rule for New Trial Submitted. 
extract from Minutes. 
New Or veANs, June 29th, 1885. 
Court met pursuant to adjournment. 
Present: lon. Aleck Boarman, district judge. 
Simon Brocu ) 
vs, -No. 10540. 
BERTRAND Savoy. | 
This cause came on to be heard on the motion of defendant for a 
new trial herein, and was argued by counsel for the purposes, respect- 
ively, and submitted, when the court took time to advise. ‘ 


47 Order Contin’g Rule for Rehearing lo he Tried Before Judge 
Billings. 


extract from Minutes. 
NEW ORLEANS, Fripay, July 3d, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
Simon Brocn ) 
Us. » No. 10540. 
BERTRAND SALoY. j 


In this cause the court decides adversely to defendant on all the 


© 
=> 

' 
¢'. @ 


BERTRAND SALOY VS. SIMON BLOCH. 21 


grounds for a new trial herein urged, with the exceptions of the 
second ground, to wit: “ Because the verdict and judgment do not 
pass upon and dispose of the issues raised by the pleadings and evi- 
dence, the jury having failed to pass upon defendant’s reconven- 
tional demand;” which matter and the final disposition of the 
motion for new trial herein made on said grounds is continued 
until next term for hearing and decision before his honor Judge 
Edward C. Billings. 


48 Bill of Exceptions No.1. Filed 9th June, 1885. 
United States Circuit Court, Eastern District of Louisiana. 


Simon Biocu 
vs. - No. 10450. 
BERTRAND SALoy. 


Be it remembered that on the trial of this cause, the plaintiff 
having offered and filed in evidence to sustain the aver/ments con- 
tained in his petition— 

Ist. Contract, Exhibit C, hereto annexed, being a certified copy 
of an act passed before Andrew Hero, Jr., notary public, of the 
city of New Orleans, on the 26th day of January, 1885, signed by 
Pierre b. Dragon, B. Saloy, and 8. Bloch; and 

2nd. A statement, marked Exhibit A 9, hereto annexed as part 
hereof, together with the testimony of 8. Bloch tending to prove the 
correctness of said statement, and that he had received the sum of 
$16,525.20, net proceeds of the rice, sugar, and molasses grown, 
raised, harvested, and manufactured on the Monsecour plantation, 
in the parish of Plaquemines, during the year 1885, by said P. b. 
Dragon & Bro. 

And defendant’s counsel requested the court to charge the jury 

that the contract marked Exhibit C, hereto annexed, made 
49 between P. B. Dragon and Bro. and Simon Bloch and B.Saloy, 

giving said Simon Bloch a lien and privilege on the crops 
grown, raised, and cultivated on Monsecour plantation during the 
year 1883, having in said act been fixed and limited at the sum of 
$15,000, no other or greater amount than that stipulated could be 
covered by the said contract to the prejudice of B. Saloy, and that 
said Simon Bloch, plaintiff, had and could have no lien or privilege 
on the crop of Monsecours plantation for the year 1555 or its proceeds 
as against defendant, Bertrand Saloy, for more than $15,000, although 
P. b. Dragon & Bro. might be liable personally for any excess over 
said sum to the said Simon Bloch; that if the evidence adduced by 
plaintiff proved that he had received more than $15,000 from the 
net proceeds of the crop of 1883, his privilege as vendor was extin- 
guished under the contract marked Exhibit C; that Simon Bloch 
could not have been compelled to haveadvanced more than $15,000 
under the contract, marked Exhibit C, to P. B. Dragon & Bro., nor 
could he have been held responsible in damuges either by Dragon 
and Brother or by Bertrand Saloy for refusing to advance more than 
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that sum; that there was no mutuality, and, consequently, 
5V that, although one promise may be a good consideration for 

another promise, there must be mutuality of engagements, 
otherwise the contract is null in so far as there is no binding obliga- 
tion as against one or the other of the contracting parties. 

But the court refused and declined to give the charge as requested 
above, and, on the contrary, in instructing the jury charged as fol- 
lows: “It is not a question whether—i. e., the necessary supplies 
are limited to $15,000 or not. On that point I charge you that on a 
fair reading of this contract they are not limited to $15,000. A 
privilege Is something that it is not necessary for you and I to agree 
to. ‘The law will fix our relationsas tothat. The law only requires 
the amount to be fixed when a third party comes In and claims 
rights. Now, these contracting parties need not have said anything 
about privilege as to this amount, but they did limit it to the 
amount that the factor was, for all the necessary supplies furnished 
to Dragon & Bro., entitled to. In agreeing to this matter the lan- 
guage, as | Interpret it. permits me to say conclusively that, sO far 
as the law is concerned, you are not limited in ascertaining Bloch’s 

rights in this matter because of that $15,000, and on Bloch’s de- 
ol mand I charge you that the law applying to the agreement 

between Saloy, Bloch, and Dragon forces you to muke Saloy 
stand aside, so far as he may have claims against Dragon, until 
Bloch has satisfied all claims, whether they are over or under 
$15.000.” 

‘lo which charge as civen, and to which refusal to charge as re- 
quested, counsel for defendant, while the jury was still at the bar, 
and before they had retired, then and there duly excepted, and 
tendered this his bill of exceptions for signature, and the same ts 
allowed and signed, 


ALECK BOARMAN, Judge. 
Exuipir C, 
liled with Bill of Exceptions No. 1, June 9th, 1885. 


Srateé OF Louistana, Parish and City of New Orleans: 


Be it known that on this twenty-sixth day of January, in the year 
of our Lord one thousand eight hundred and eighty-three, and of 
the Independence of the United States of America the one hundred 
and seventh, before me, Andrew Hero, Jr., a notary public in and 

for the parish and city of New Orleans, State of Louisiana, 
52 duly commissioned and qualified, and in the presence of the 
witnesses hereinafter named and undersigned, personally 
eame and appeared Pierre b. Dragon, herein acting in his own name 
and behalf, as also in his eapacity as the duly authorized agent and 


attorney-in-fact of Athanase Dragon, both residents of the parish of 


Plaquemines, in this State, which said Pierre B. Dragon declared in 
his said respective capacities that, requiring to have goods and nee- 
essary supplies furnished and moneys actually advanced to be used 
for the purchase of necessary expenses and laborers to plant, culti- 


aA 


<a 
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vate, sow, gather, and manufacture the crops of rice, sugar, molasses, 
and other products to be made or raised during the present year, 
eighteen hundred and eighty-three, on the “ Monsecours plantation,” 
situated in the parish of Plaquemines, in this State, on the left bank 
of the Mississippi river, at about thirty-five miles below the city of 
New Orleans, bounded above by lands now or formerly belonging 
to Burbridge & Miller, and below by the “Ste. Sophie plantation,” 
they, said Messrs. Dragon, have contracted a loan of the sum of 

seventy-five hundred dollars of and from Simon Bloch, of 


53 this city, and as evidence of such loan the said Pierre 
4. Dragon has furnished three certain promissory notes 
for the sum of two thousand five hundred — each, made and 


subseribed by said Pierre B. Dragon and Athanase Dragon, jointly 
and in solido, under date of this day, all bearing interest from 
and after maturity, if not then paid, at the rate of eight per cent. per 
annum, until final payment, and payable to the order of said Simon 
Bloch, at his office in this city, as follows: One thereof on the fif- 
teenth day of October, eighteen hundred and eighty-three ; another 
thereof on the first day of November, eighteen hundred and eighty- 
three, and another thereof on the fifteenth day of November, eight- 
een hundred and eighty-three ; which said notes, after having been 
paraphed by me, said notary, for identification herewith, were de- 
livered unto said Simon Bloch, who hereby acknowledges the re- 
ceipt thereof. 

And in order to more fully secure the punctual payment of all 
such advances and moneys advanced or to be advanced as aforesaid, 
costs, charges, expenses, commissions, and attorneys’ fees, and of the 
aforesaid — in principal and interest, a special hen and mortgage 
or privilege is hereby granted and recognized for the full sum of 

fifteen thousand dollars on any and all crop or crops of rice, 
D4 sugar, molasses, and other products that may be planted, 

grown, raised, and gathered or made and manufactured dur- 
ing the year eighteen hundred and eighty-three on the hereinbefore 
mentioned and described plantation, tracts and parcels of land, and 
this instrument is hereby directed to be recorded, in order to pre- 
serve and make the same public, so as to operate and bear upon the 
crops of the year eighteen hundred and — grown and produced on 
the aforesaid plantation. 

l‘urthermore, for the same purpose and for the same amount, the 
entire crop made and grown on the aforesaid plantation known as 


Monsecours during the year eighteen hundred and — is hereby 
pledged and pawned unto the said Simon Bloch, — heirs and as- 


signs, and the said Pierre B. Dragon, for himself and his said con- 
stituent, do- hereby agree and consent that any and all laws of this 
State pertaining to privileges for supplies furnished or money ad- 
vanced and used for the purchase of necessary supplies and the pay- 
ment of necessary expenses, laborers, ete., to carry on a farm or planta- 
tion shall and do hereby expressly refer and have full force and effect, 
und also bind- and obligate- himself and his said constituents to ship 

and consign the entire crop of rice, sugar, molasses, and other 
Oo) products made, produced, and gathered on the hereinbefore 

mentioned and described plantation know as Monsecours 
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during the year eighteen hundred and eighty-three to the said mort- 
gagee in the city of New Orleans whenever required or notified so 
to do by him or his assigns, in default of which said mortgagee or 
his representatives or assigns are authorized at once to sequester the 
sald Crops OF the proceeds thereof, in whosoever hands the same 
may be, regardless of any sale or transfer thereof; to ship said rice, 
sugar, molasses, and other products, if in kind, to said Simon Bloch, 
who is empowered to sell the same at the current market prices and 
hold the net proceeds, after deduction of all costs, charges, expenses, 
commissions, and attorneys’ fees; which net proceeds shall stand 
in lieu of the property sequestered, the said Pierre B. Dragon, for 
himself and his said constituent, hereby waiving and relinquishing 
their right to bond and the delay granted therefor, and consenting 
that the sequestration bend shall stand in place of the release bond 
required py law; and, moreover, agreeing that the sequestration 

shall issue and that judgment shall be entered at the option 
56 of the holder of said notes or either of them without notice 

or citation of any kind, hereby expressly confessing judg- 
ment and waiving all notices and citations required by law, and 
consenting that no appeal shall be taken from any of the proceed- 
ings or from the judgment entered ; as also that nono notice of any 
of the proceedings or of any judgment entered shall be required, 
this being their written answer and confession of judgment for the 
purposes herein stated. 

It is further distinetly agreed and covenanted that should any 
part or portion of the crops thus pawned and pledged be shipped to 
any other house or be diverted in any other way, or should the said 
Pierre b. Dragon and Athanase Dragon refuse or neglect to ship 
when notified so to do, then and in that case the note given as afore- 
said and all amounts due on open account shall become due, de- 
mandable, and exigible at once, and the holder or holders thereof 
are hereby fully authorized and empowered to seize and sequester 
the crops or take out any other process they may think advisable 

against the same wherever found. 
57 lor that purpose the said Pierre B. Dragon, for himself 

and his said constituents, do- hereby waive all exceptions to 
jurisdiction, and by this their answer acknowledge and recognize 
jurisdiction of the court before which process may be sued out for 
the purpose of subjecting such crops to the rights of the holder or 
holders of said note or open account, and confess judgment therefor, 
so as to hold the said crops subject thereto. 

And it is expressly agreed and understood by and between the 
parties hereto that the said mortgagee shall have the exclusive right 
to apply the net proceeds of sale of all products shipped and all 
payments of money made to him to the payment of any indebted- 
ness Which may be due now, or which may hereafter become due, 
to him by the said Pierre B. Dragon and Athanase Dragon upon 
open account, or to the debt secured and intended to be secured by 
these presents, according to his view of the exigency of the case ; 
that such application may be made at such time and in such man- 
ner as said mortgagee may elect; that no application of such pro- 
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ceeds of sale or money to the payment of any debt on open account 
which may at any time be due to the said mortgagee by the said 

Pierre B. Dragon and Athanase Dragon shall impair, lessen, 
58 or prejudice the indebtedness evidenced by note and secured 

or intended to be secured by this instrument, or the security 
herein and hereby provided therefor; and that said mortgagee shall 
have full and undisputed right to impute payments as he may de- 
termine to whatsoever debt may be due him by said Pierre B. 
Dragon and Athanase Dragon. 

And in case it should be necessary to place the said notes or either 
of them in the hands of an attorney for adjustment, compromise, 
settlement, suit; or*for any other purpose, they promise and obligate 
themselves to pay the fees of the attorney employed at the rate of 
ten per cent., to be computed on the prineipal and interest. 

And the said Pierre B. Dragon, for himself and his said constitu- 
ent, further declare- that he does hereby expressly confess judgment 
for the amount of the aforesaid notes, with interest as aforesaid, 
attorney-’ fees to be computed as aforesaid, costs, charges, expenses, 
commissions, Waive citation, and all legal delays, as well as all ap- 
peals and writs of error, this being their answer and acknowledge- 

ment of all indebtedness as aforesaid, as also a formal waiver 
oOo of all legal notices and right of appeal; and he does hereby 

authorize and empower the holder or holders of the said 
notes or either of them at once to enter Judgment before any court 
of competent jurisdiction, without any citation or previous notice of 
any kind, on a mere production of a duly authenticated copy of 
this act for the whole or any part or portion of the said indebted- 
ness, attorneys’ fees, costs, charges, «expenses, and interest, provided 
execution shall be stayed until the maturity of the notes sued on 
respectively. 

As a further guarantee the said Simon Bloch is hereby authorized 
and empowered to insure the sugar-house, buildings, and improve- 
ments and appurtenances on the said plantation for twelve months, 
and longer should the said note not then be paid, for a sum not ex- 
ceeding — dollars at the cost and expense of said Messrs. Dragon, 
and to hold the policy, which is hereby transferred and assigned to 
him. When the crop is being manufactured he is authorized to in- 
sure the same in store on the place, loss, if any, payable to —— at 
such valuation as they may fix at said mortgagee’- expense ; and also 
to insure all goods and produce to and from said plantation at the 

customary rates, payable to him in ease of loss. But no ob- 
60 ligations is hereby contracted by the said mortgagee which 

would render it obligatory on him to effect such insurances, 
and as a compensation to said mortgagee for effecting such insur- 
ances and obtaining policies he is authorized to receive the serip or 
to accept the rebate allowed, if he prefers, for his services, and the 
same he is to retain as his own. 

It is further covenanted and agreed that the said Messrs. Dragon 
shall employ and pay the laborers used or engaged in the cultivation 
of the hereinbefore mentioned and described plantation or tract of 
land during the present year, upon pay-rolls duly made out and 
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presented to the factor in writing, on the certificate of the planter, 
or his manager or overseer, that the same is entirely correct and that 
the labor has been actually performed. And that before any wages 
are paid on such pay-rolls they are to be duly recorded in the office 
of the recorder of the parish where the plantation is situated, with 
subrogation to the aforesaid mortgagee, in legal form, of the rights 
and privileges of the laborers. 

It is further covenanted and agreed that the said Messrs. Dragon 
hereby bind and obligate themselves to begin grinding at such time 
as the said mortgagee shall direct, and in default of which the said 

mortgagee shall be, and he is hereby, authorized, without 
6] putting in default, as might be otherwise required under 

article 1911 of the Revised Civil Code, or any other law or 
laws, and without process of law, to take possession of the herein- 
before mentioned and deseribed plantation, and to carry on the 
erinding operations until they are entirely completed; and that 
should either the stubble or the plant eane be damaged or in any 
manner impaired, or should any unforseen accident or fortuitous 
event oecur, such, for instance, as a crevasse or the bad management 
of the plantation, endangering in any manner the crops, it shall be 
optional with the said mortgagee to suspend any further advances 
on this contract. 

And it is further distinctly understood and agreed that the quan- 
tity of seed cane to be put down for next years Cro} shall be fixed 
and determined by the said mortgagee, and that no more shall be 
put down than he may allow. 

The said P. B. Dragon furthermore obligate- himself and his said 
constituerit Lo ship LO the sald Inorigagee all the Crop of rice, sugar, 
molasses, and other products raised and cvathered on the aforesaid 

“ Monsecour plantation” during the present vear, eighteen 
62 hundred and eighty-three, guaranteeing the shipment of one 

hundred hogshead- of sugar, one hundred and fifty barrels of 
molasses, and cight thousand sacks of rice, on which the said mort- 
gagee shall be entitled to his commissions and brokerage, whether 
the said quan-ity be shipped to him or not, and to charge such com- 
missions and brokerage to the debit in account current of said mort- 
rager, if being the intent and Purpose of this agreement to secure to 
ana pay the said mortgagee commissions and brokerage On the 
amount thus stipulated, whether the crop reach this quantity and 
amount or not,and said mortgagee being authorized to charge addi- 
tional commissions and brokerage should the crop exceed the quan- 
-ity and amountabove specified, this being one of the main consid- 
erations, by reason of which the business is accepted by said mort- 
gagee, and without whieh it would not have been. 

And said Pierre b. Dragon, for himself and said Anathase Dragon, 
moreover declared that he does hereby waive and relinquish all 
rights and claims of homestead or exemption that may be reserved 
to them by law, and does, by these pore sents, convey and transfer the 

same to the said mortgagee, or any future holder or holders 
635 of the hereinbefore described notes or either of them, in full 
and absolute ownership thereof to guarantee the payment of 
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the afore described notes, with all costs, charges, expenses, interest, 
commissions, and attorney-’ fees as aforesaid : “and, moreover, waive 
and relinquis sh in favor of said mortgagee or of any future hole le ror 
holders of said notes or either of them all rights and privilege of 
going into bankruptcy or of using the insolvent, or respite, or bank- 
rupt ‘laws of the United States, or of this State. or of any other State 
or county in which they may hereafter reside, until the whole of 
the indebtedness herein stipulated shall have been paid in fall and 
extinguished, unless it be with the consent and appreval of the 
aforesaid mortgagee or of such persons or persons as may be 
the holder or holders of the herein deseribed notes or either of 
them, but this shall not debar the said mortgagee or such holder 
or holders of said notes or of either of them from the right of fore- 
ing the said Messrs. Dragon into bankruptey or insolvency should 
said mortgagee or holders of said notes or of either of them elect so 
to do. 

It is well and distinctly agreed and covenanted that the said 

Simon Bloch shall be entitled to charge and be expressly 
O64 allowed ten and a half per cent. commissions and one-half per 

cent. brokerage, besides the conventional interest of eight per 
cent. per annum (which is hereby agreed and consented to) for and 
on all advances which are made to said Messrs. Dragon in goods, 
wares, merchandise, money, or otherwise, and that the said Simon 
Bloch is further authorized to charge ten and a half per cent. com- 
missions and customary brokerage for accepting, endorsing, buy- 
ing, and selling, and shall receive Une usual commissions of five 
per cent. on all sales of rice and of ten and a half per centum on all 
sales of sugar and molasses. 

And here appeared and intervened herein Bertrand Saloy, who, 
after having read and taken cognizance of what Is hereinbefore writ- 
ten, declared that he consents and agrees that his claim and de- 
mands as lessor of the aforesaid “ Monsecour plantation ” shall be 
subordinate and inferior in rank to the claims and privileges of said 
Bloch as the furnisher of supplies or for advances furnished under 
this contract; and that said Bloch shall be reimbursed from the 
crops of 1883 made on said place the full amount of his advances 

hereunder without regard and in preference to the demands 
65 of said Saloy for the re ental of said plantation ; provided, how- 

ever, that three hundred and fifty sacks of seed rice shall re- 
main or be left on said plantation out of the crop of this year for 
the purposes thereof for the year 1554. 

Thus done and passed in my office, in New Orleans aforesaid, in 
the presence of John J. Ward and Sorthene Theriet , Jr., witnesses, 
both of this city, who hereunto sign their names with the parties 
and me, the said notary, the day and date aforesaid. 


(Original signed) PIERRE B. DRAGON. 
B. SALOY. 
S. BLOCH. 
ANDREW HERO, Jr., 


Not. Pub. 
JNO. J. WARD. 
S. THERIET, Jr. 
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STATE OF LouIstaNaA, Parish of Orleans: 

Be it known that on this twenty-sixth day of January, A. D. eight- 
een hundred and eighty-three, before me, Andrew Hero, Jr.,a notary 
public in and for the parish of Orleans, State of Louisiana, and in 
the presence of the witnesses hereinafter named and undersigned, 
personally came and appeared Athanase Dragon, of the parish of 
Plaquemines, in this State, who declared that he has read and taken 

cognizance of the within and foregoing act, and approves and 
G6 ratifies the acts and doings of his agent, Pierre B. Dragon, 

therein, and invests the within and foregoing act and the acts 
of his said agent, Pierre B. Dragon, therein, and invests the within 
and foregoing act and the acts of doings of lis said agent, Pierre B. 
Dragon, the.ein, with the like force as if the said Athanase Dragon 
had signed and executed the same in person. 

Thus done and passed at my office, in New Orleans aforesaid, in 
presence of Jno. J. Ward and Sorthene Theriet, Jr. witnesses, of this 
city, who signed with said appearer and me, notary, on the day and 
date aforesaid. 

(Original signed) ATITANASE DRAGON, 
ANDREW HERO, Jr., Not. Pub. 

JNO. J. WARD. : 

S. THEREET, Jr. 

A true copy of the original act on file and of record in my office. 


[SEAL] ANDREW HERO, Not. Pub. 
MX ELBIT A’. iled with bill of exceptions No. | June 9th, ISS. 


Oflice of Simon Bloch, cotton and sugar factor and general commis- 
sion merchants, No. 42 Union street. 
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OS Bill of Exceptions No. 2. Filed 9th June, 1885. 
United States Circuit Court, Eastern District of Louisiana. 


Simon Briocu ) 
vs. -No. 10540. 
BERTRAND SALOY. 


Be it remembered that on the trial of this cause, plaintiff having 
offered and filed in evidence, to sustain the allegations contained in 
his petition, exhibit marked A*, hereto annexed, being account 
current of P. B. Dragon & Bro., Monsecours plantation, with Simon 
Bloch, together with the testimony of witnesses tending to prove the 
correctness of said account; and defendant having adduced testi- 
mony tending to prove that in said aecount marked Exhibit A® 
were included and charged against P. B. Dragon & Bro., as neces- 
sary supplies for making, cultivating, gathering, and harvesting the 
crops of sugar, molasses, and rice on the Monsecours plantation, 
among other things, the sum of $1,800 for the support and mainte- 
nance of the families of P. B. Dragon and Athanase Dragon during 
the year 1883, defendant’s counsel requested the court to charge the 
jury that Bloch, the factor, had a privilege on the crops or their 

proceeds for the year 1555 only for such necessary supplies 
Oo) and money as were advanced and used for the purpose 

of cultivating and harvesting the crops for said year on said 
plantation; that it was incumbent upon plaintiff to show that all 
the articles charged for and monies advanced were necessary sup- 
plies and money furnished and advaneed for the purpose of making 
and gathering the crops of said year 1855. 

That plaintiff, Simon Bloch, had no lien on the crops for the sup- 
plies he had furnished and advanced for the support and main- 
tenance of the families of ?. B. Dragon and Athenase Dragon, as said 
items could not be considered necessary supplies under the law of 
Louisiana, for which a lien and privilege is granted to the factor. 

But the court refused and declined to give the charge as requested 
above, and, on the contrary, in instructing the Jury, charged as fol- 
lows: “That the presumption is they, the Dragons brothers, are 
entitled to the $1,800.00 charged in Bloch’s account for necessary 
supplies for themselves and family. If you think that 900.00 for each 
for necessary supplies was advanced you will allow that item of Bloch’s 

account or such part of it as may be for necessary supplies.” 
70 To which charge as given and to which refusal to charge 

as requested the counsel for defendant duly excepted and 
tendered this his bill of exceptions, and the same is allowed. 


(Signed) ALECK BOARMAN, U. S. Judge. 
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bill of exceptions No. 2. 
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81 Bill of Exceptions No.3. Filed 9th June, 1885. 
United States Circuit Court, Eastern District of Louisiana. 


Simon Briocn 
i's -No. 10450. 


BertTRAND Saroy J 


Be it remembered that on the trial of this cause, the defandant 
having offered, introduced, and filed in evidence— 

Ist. The record and proceedings in the suit of B. Saloy vs. P. B. 
& A. Dragon, No. 617 of the docket of the twenty-fourth Judicial 
district court for the parish of Plaquemines, together with writ of 
provisional seizure and the sheriff's return thereon, fortheoming 
bond, judgment rendered therein, and also the judgment of the su- 
preme court of Louisiana in said cause No. 9264 of the docket of 
the said supreme court of Louisiana, marked Exhibit X and Ex- 
hibit Y; 

2d. The act of lease and inventory thereto annexed, from Jules 
Lapene to P. B. Dragon, passed before Andrew Hero, Jr., a notary 

public for the parish of Orleans, on the 19th day of Febru- 

82 ary, ISSI, marked Exhibit U; and 
3rd. Evidence tending to show and prove that P. B. Dragon 
& Bro., at the time of the provisional seizure issued in said suit No. 
617 of the docket of the twenty-fourth judicial district court for the 
parish of Plaquemines, had reserved no stubble cane and had ground 
up all the seed cane, except enough to plant some thirty acres, and 
having introduced evidence to prove that the five coolers of sugar, 
two lots of clarified sugar, said to contain about thirty-eight barrels 
of sugar, provisionally seized in said suit and released on bond by 
the plaintiff, was the product of the seed cane cut and ground by 
the said P. B. Dragon & Brother on the Monsecours plantation dur- 
ing the year 1885, the defendant’s counsel requested the court to 
charge the jury that the contract, marked Exhibit C,annexed to bill of 
exceptions No. 1, does not contain any stipulation by which defend- 
ant bound himself to refrain from suing for his rent, and that the 
waiverofa legal right is not to be presumed; that the judgment 
S35 obtained by 1}. Salovy, hol being attacked for fraud or collusion, 
is prima facie evidence of the claim and privilege of the for- 
mer; that said P. B. Dragon & Bro. having failed to pay their rent 
when the same fell due, the plaintiff was authorized to sue and pro- 
visionally seize; that the seed cane was immovable by destination ; 
that the privilege of Bloch, factor, did not cover the seed cane or its 
proceeds; that Dragon, the tenant, had no more right to grind the 
seed cane and ship the sugar and molasses produced therefrom to 
Bloch, the factor, for sale than he had to ship and sell the mules, 
which were also immovable by destination; that the plantation was 
leased for a sugar plantation, and the seed cane formed a part of the 
plantation ; that it was a violation of the lease for the tenant to de- 
stroy or make away with the seed cane; that the lessee’s right was 
to enjoy the thing leased according to the use for which 1t was In- 
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tended ; that in seizing and selling the sugar and molasses 
84 produced from the seed cane Saloy, the defendant, was only 

getting the proceeds of his own property and doing no injury 
to Bloch, factor. 

But the court refused and declined to give the charges as re- 
quested above, and, on the contrary, in instructing the jury,charged : 

“ Now, as to this suit of Saloy being wrongful or not, | will charge 
you that it is wrongful so far as it may injure Bloch, because the 
allegations in his petition in the suit No. —, State court (and they 
must stand by them), do not set up fraud between Bloch and Dragon. 
They do not set up a conspiracy to injure; and, unless you find the 
fraud proved and the conspiracy to injure, you would be warranted 
in concluding that in the mind and purpose of Saloy these allega- 
tions represent everything in existence at that time. I do not shut 
you out of going in- subsequent matters, for whilst Saloy did not 
bargain away his right to sue Dragon, he did say, If I should sue 

Dragon no injury will come to you, Bloch, and the law for- 
85 bids him him not to bring an action against Dragon, but to 

adopt a remedy which may cause injury to Bloch’s rights 
under the contract between the 3 persons named in the agreement— 
Saloy, Dragon, and Bloch. 

“The landlord, Saloy, gave up his right to sue Dragon in any way 
to injure Bloch’s rights unless Dragon and Block did something or 
was doing something to injure or defraud Saley 

“It was contended by counsel for the defendant that under that 
five-year lease Dragon was to leave so many acres of seed cane and 
so many acres of stubble; that,as he was not leaving that amount at 
the end of the year, Saloy had the right to consider that lease broken 
and to proceed by a seizure to secure himself.’ It was one of the 
important features of the lease; that there should be so much cane 
left at the end of the year 1883, and that Dragon should leave the 
said cane; that if he did not doso the lease would be broken. ‘This 

is the position taken by defendant's counsel, but you will not 
86 be treubled about that when I read this sentence from the 

act: ‘It is fully understood and agreed that the amount of 
seed cane to be put down for next vear’s crop shall be fixed and 
determined by said mortgagee.’ I say that that relieves me from all 
the anxiety I had upon the matter as to the law relied on by de- 
fendant’s counsel. ‘That provision modifies the lease between 
Dragon and Saloy so that it does not affect Bloch in this case. When 
Saloy agreed to the insertion of that article In the agreement he 
said to Bloch: ‘I waive this portion of the lease which requires 
Dragon to leave so much cane for the year 1885, and so far as Mess. 
Saloy, Bloch, and Dragon are concerned, they are all bound by it. 
Block considered it fit that the cane should be put into the crucible 
and made sugar of, and he had thé right to do so. [It was so nomi- 
nated in the bond. ” 

To which charge as given, and to which refusal to charge as re- 

quested, counsel for defendant, while the jury were still at 
87 the bar and before they had retired, then and there excepted, 
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and tenders this his bill of exceptions for signature, and the same 
is allowed and signed. 


(Signed) ALECK BOARMAN, Judge. 
EXHIBIT. 


Judgment of supreme court of La., annexed to foregoing bill of 
exceptions No. 3. 


Supreme Court of the State of Louisiana. 
CLerk’s Orrick, New ORLEANS, January 19th, 1885. 


3B. SALOY ) 
Us. » No. 9264. 
B. P. & A. Dracon. J 


Appeal from the 24 judicial district court for the parish of Plaeque- 
mines. 


Mr. Justice Todd delivered the opinion and decree of the court in 
the words and figures following, to wit: 

This case presents il controversy between the lessor of a plantation 
and the laborers thereon. 

The plaintiff sued out a provisional seizure, and under it caused 
the crops on the plantation and other movable effects to be seized 
for the rent. 

A number of the laborers and employees intervened in the 
So suit and asserted a privilege on the property seized to the 
lessor. 

After the filing of these interventions or opposition the property 
seized Wiis bonded by the lessor, 

The case was tricd, and from a judgment maintaining the oppo- 
sition the plaimtith has appealed. 

Ist. ‘The first contention of the plaintiff's counsel is that the op: 
ponents or intervenors did not demand a separate appraisement of 
the sugar and molasses from the other moveables provisionally 
ceized by the lessor, and that from this omission, the property hav- 
Ing been bonded by the lessors, they had lost their privilege Ol} the 
Sie. 

It dloes not appear from the record that there Wis any judicial sale 
of the property made or ordered, and it is only in ease of ‘such sale 
of property subject to conflicting privileges that the question of a 
separate appralsemenl arises, 

Besides, the condition of the bond executed by the plaintiff was 

to produce the property to meet the Judgment or pay such 
SY) judgment, and even if a separate appraisement Was necessary 

to the preservation of the opponents’ privilege, there would 
be time enough to cause it to be made when the plaintiff, in com- 
pliance with his obligations, produced the property to meet the 
judgement. 

The question of a separate appraisement 1s, therefore, prematurely 
raised. The interventions were seasonably filed whilst the property 
provisionally seized was still in the possession of the sheriff. There 
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was no authority for any party to the suit-to cause it to be sold dur- 
ing the pendency of the proceedings, unless on account of its perish- 
able condition, and no such demand for its sale was made for that 
cause. The opponents in their petition claimed a privilege on the 
property, and the plaintiff could not deprive them of their privilege 
or destroy the same by securing its release from the custody of the 
law by bonding the same. If the plaintiff desires to avail himself 

of the plea of a separate appraisement he should first have 
90 — to produce the property, that it might be judicially sold, 

but should he not choose to do so, or should he already have 
disposed of it, he must pay the privileges of the intervenors therein 
as recognized to the extent, at least, that the Judgment already ren- 
dered by the district court may be affirmed. 

He cannot bond the property, retain it, or dispose of it, and then 
set up to defeat the privilege of the intervenors that no separate ap- 
praisement of the property had been demanded by them when no 
occasion had arisen for such demand. 

We do not pretend to decide that in the event that the property 
had been sold under the judgment that any separate appraisement 
of the crops could have been necessary to the preservation OF eh- 
forcement of the privileges claimed by the intervenors. It is unnec- 
essary to decide this point. 

2d. There were a number of laborers who had only been employed 

at the grinding season, and whose work was performed in the 
o1 sugar-house in the making of the sugar, and it is denied by 

the plaintiff’s counsel that such laborers are entitled to any 
privilege on the crops or the movables on the plantation. 

We have attentively examined the law and the articles of the 
code according il priv ilege to the laborers on plantations, and we 
think a fair construction of them warrants the conclusion that it 
was the legislative intent to confer this privilege on laborers who 
worked upon the crops in anyand all of its stages — in the planting, 
cultivating, gathering, and preparing it for market, and who per- 
formed any work on the plantation required for such purpose or 
incident thereto. We are confirmed in this conclusion by the de- 
cision in the ease of Lalare vs. Wiltz, 31 H., 430, which has an im- 
portant bearing on this question. 

We think, therefore, that the judgment allowing a privilege to this 
class of laborers was correct. 

3d. The privileges claimed by Leopoled and Croucher as trans- 

92 ferees of the claims of certain laborers against their em- 

plovees are opposed on the ground that these parties were 

not subrogated to the privileges of the transferees, & Croucher’s 

claim on the further ground that his debt was novated by a draft of 
the defendants, which was not paid and not protested. 

There was no express subrogation from the laborers necessary ; 
the transfer of their claim carried with it the transfer of the privi- 
leves as accessories thereto. C. C., 2645. 

Nor was Crauther’s account novated by the draft. He does not 
sue upon the draft, but on the account. There was no express ac- 
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knowledgment that the account was paid by the draft. Novation is 
not presumed. 31 H., 221; 32 H[., 822; 34 H., 535. 

4th. The claim of Jos. P. Loya for $98 is opposed on the ground 
that he was not a plantation laborer, but his account was for repair- 
ing the sugar-house and helping to repair the machinery, & as a 

night watchman in the sugar-house. It is not shown how 
we much of the account was for his services us a watchman, & 

it is clear that his work on the buildings and machinery 
mentioned gave him no privilege on the crops or movables on the 
place, but his privilege must be cnforced against the buildings, «ce., 
repaired under art. 5249, C. ©. 

This privilege was improperly allowed. 

5. We think there was error also in that part of the judgment 
which allowed these intervenors the first privilege on all the prop- 
erty provisionally seized and requiring them to be paid out of the 
first proceeds of the same. 

The 3d clause of art. 5217, C. C., confers on the lessors of immov- 
ables & the laborers employed therein a privilege on the same 
things—the crops and movables—but the last clause of that article 
& art. 8259,C.C., give- the first privilege to the laborers only on the 
crops, leaving the privileges for rent and labor concurrent on all 
the residue of the property subject thereto. 

With these two corrections, we think the judgment in other re- 

spects should remain undisturbed. 
a It is, therefore, ordered, adjudged, and deereed that the 

judgment of the lower court be amended by rejecting the 
privilege allowed therein to Jas. G. Loya onthe property provisionally 
seized for ninety-eight dollars, and by limiting the first privilege 
awarded the other intervenors or opponents to the sugar & molasses 
seized or its proceeds, out of which only they are entitled to be first 
paid, and as thus amended the judgment is affirmed, appellees to 
pay costs of appeal, 

A true cop) 

[ SEAL. | (S'g'd) GEO. W. DUPREE, Clerk. 
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Mxuibir Lease. 
Annexed to bill of exceptions No. >. 
Sratre oF Lourstana, Parish and City of New Orleans: 


Be it known that on this nineteenth day of February, in the year 
of our Lord one thousand eight hundred and eighty-one, and 

QF) of the Independence of the United States of America the One 
hundred and fifth, before me, Andrew Hero, Jr., a notary pub- 

lic in and for the parish of Orleans, State of Louisiana, duly com- 
missioned and qualified, and of the witnesses hereinafter named and 
undersigned, personally came and appeared Jules Lapene, of this 
citv, who declared that, for the consideration, on the terms and con- 
ditions, and under the covenants, agreements, and stipulations here- 
Inafter expressed, he does by these presents let, lease, and hire unto 
Pierre 3. Dragon, of the parish of Plaquemines, in this State, here 
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present accepting, for the full term and period of five years, to be 
completed from the first day of January, eighteen hundred and 
eighty-one, and terminating on the thirty-first day of December, 
eighteen hundred and eighty-five, all and singular that certain tract 
of land established as a sugar plantation, and known by the name 
of “Monsecours,” well known to the lessee, of which he ae- 
96 knowledges possession, situated in the parish of Plaquemines, 
in this State, at the place commonly called “ Poverty Point,” 
on the left bank of the Mississippi river, about thirty-five miles below 
the city of New Orleans, and measuring thirty-nine arpents and 
twenty-five toises front on said river by forty arpents in depth, all, 
more or less, bounded on the upper line by lands formally owned 
by Jaun Rivos, now to Burbridge and Miller, and on the. lower side 
by the tract of land known as “Ste. Sophie,’ formerly belonging to 
the succession of A. B. Lesseps, together with all the buildings, im- 
provements, and appurtenances, machinery, apparatus, wagons, farm- 
ing utensils, implements of husbandry, thirty mules, to be taken 
from a larger number now on the place, two horses, now on the place, 
and, generally, every article whatsoever belonging or used in the 
workings of said plantation. This lease is made and accepted for 
and in consideration of an annual rental of four thousand eight hun- 
dred dollars, payable on the first day of October in each vear, and 
without regard to any fire or destruction of any of the build- 
07 ings on said plantation, or a crevasse and loss and damage 
therefrom, and whether or not said lessee should have undis- 
turbed or full use of the herein-leased plantation. 

And as evidence of the aforesaid annual installments said lessee 
has made and executed his five certain promissory notes for the sum 
of four thousand eight hundred each, drawn by him to the order of 
and endorsed by himself, with Anathase Dragon as surety, dated on 
the day and date hereof, and payable at the office of Bush and Levert, 
in this city, on the first day of October fixed, in each of the vears 
eighteen hundred and eighty-one, eighteen hundred and eighty-two, 
eighteen hundred and eighty-three, eighteen hundred and eighty- 
four,and eighteen hundred and eighty-five, with interest thereon from 
and after maturity; if not then paid, at the rate of eight per cent. 
per annum until final payment; which said notes, after having been 

paraphed by me,said notary, for identification herewith, were 
98 delivered unto the aforesaid lessor, who hereby acknowledges 
their receipt. 

And it is distinetly understood and agreed to that the herein- 
leased plantation and appurtenances is now received in good order 
and condition, and that at the end of this lease the same is to be de- 
livered and returned in like good order and condition unto the said 
lessor or his legal representative, with all things thereto belonging, 
and that such articles as may be missing shall be accounted for at 
their value in money, allowing for usual wear and tear. 

That at the expiration of this lease the said lessee shall and will 
leave one hundred and fifty acres of first year’s stubble, and also 
seed sufficient to plant, in the usual and ordinary manner, one hun- 
dred and fifty acres of plant cane, and should the plant cane exceed 
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one hundred and fifty acres, or prove less than that quantity, the 
difference up to the quantity of twenty acres and no more shall be 
paid for at the rate of fifteen dollars per acre, 
og That the said lessee assumes and takes upon himself all 
risks whatsoever as to his possession and oeeupaney of said 
plantation, and shall be liable for and pay the aforesaid rental or 
lease-money annually under all circumstances, whether a fire or 
crevasse or any other disaster oecurs, or he, said lessee, should be 
deprived from any cause of the use of said property. 

That, should the residence or the stable on said plantation burn 
down, said Lapéne shall and will erect and put up within a reason- 
able time such new buildings as his means will permit and the 
necessities of the place may require. The insurances of the im- 
provements or buildings on said property are at the cost and charge 
of said lessor, and all benefits resulting therefrom are to enure solely 
to the benefit of sald Lapene. 

That, should the services of an attorney-at-law be incurred by said 
Lapene for any cause arising out of this contract, the said lessee 

shall and will pay the fees of such attorney, and the same, 
100 ~~ however, are fixed at the rate of ten per cent.; so in suit. 
That an inventory of the property and effects delivered to 
sald lessee with said plantation is hereunto annexed for reference, 
and the same or their equivalent is to be returned in good order at 
the end of this lease, and that the horses are valued at seventy-five 
dollars each and the mules at one hundred and twenty-five dollars 
each, and are to be accounted for at said prices. 

That a lessor’s lien is expressly reserved and retained to guarantee 
the faithful performance of all the obligations and conditions here- 
under imposed on said lessee. 

Thus done and passed in my office, in New Orleans aforesaid, in 
the presence of John J. Ward and Paul A. Ory, witnesses, both of 
this city, who hereunto sign their names with the parties and me, 
the said notary, on the day and date aforesaid 

(Original signed) 


LAVPENE. 
tke BB. DRAGON. 
EW HERO, Jr., 
Not. Pub. 
JNO. J. WARD. 
r: Ah, BY. , 
101 New Oreans, La., Feb. 1, 1883. | \ 
5. Saloy is hereby admitted to be the lessor by subsequent 
purchase that he has effected of the within-described plantation. 
(Original signed.) 


PIERRE B. DRAGON, 
JOHN J. WARD. 
Witness : 
ANDREW ITERO, Jr. 
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A true copy of the original act on file and of record in my office. 
New Orleans, Nov. 23d, 18853. 
[ SEAL. | ANDREW HERO, Jr., 


Not. Pub. 
Copy of Inventory Annexed to Lease. 


1 draining-machine, wheel 351 feet,.in good condition. 

2 double quarters. 

1 good kitchen for white labor. 

1 overseer’s house. 

2-story building adjoining sugar-house—Ist story brick, 2nd story 
wooden, used for mechanics, &c.; sugar-house, part brick & wood ; 
a good cane shed. 

Purgery covered with slates (part brick & wood); 1 large stable— 
stalls for 54 mules and ample room for feed ; hay-loft above the 

stable. A good dwelling-house, containing 8 rooms and 2 
102 ~—closets—1st story brick and 2d wood ; hall upstairs and down; 
2 galleries ; a good store and bakery. 

Field, enclosed with a good fence. 

GO acres, fall-plowed. 

48 mules, in good order. 

10 large cane carts. 

4 small carts. 

8 four-horse plows. 

24 two-horse plows. 

1 Wrest Dick cultivator. 

40 hoes, more or less. 

1 diamond fluke. 

1 fluke for planting purposes. 

4 axes. 

1 carriage. 

Sugar-house, in good order; steam train vacuum pan; 4 centrif- 
ugals. 

Seed to plant 150 acres. 

150 acres Ist-vear stubble. 

70 “ 2d-year stubble. 


STATE OF LourstaNna, Parish of Orleans : 


I, Andrew Hero, Jr.,a duly commissioned and qualified notary 

publie in and for the parish of Orleans, State of Louisiana 

103 aforesaid, do certify the above and foregoing list of enumera- 

tion of articles is a true and correct copy of the original list or 

inventory annexed to and made part of an act of lease by Jules La- 

pene unto Pierre B. Dragon, executed before the undersigned no- 
tary on the nineteenth day of February, A. D. 1881. 

As witness my hand and seal, at New Orleans, La., on this June 
lith, A. D. 1885. 
[SEAL. | ANDREW HERO, Jr., 
Not. Pub. 
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Record of Suit No. 617, Entitled B Saloy vs. P. B. and A. Dragon. 


$4,800 New Orveans, La., 19th February, 1881. 
On first of October, eighteen hundred & eighty-three, fixed after 
date, I promise te pay to the order of myself, at the office of Bush & 
Levert, in this city, four thousand eight hundred dollars, value re- 
ceived, with interest at the rate of eight per cent. per annum from 
and after maturity ; if not then paid, until final payment. 
PIERRE B. DRAGON. 
Ne varietur. 
New Orleans, 19th February, SSI. 
ANDREW HERO, 
Not. Pub. 


$4,800. New Orveans, La., 1th February, 1881. 
104 On first October, eighteen hundred & cighty-two, fixed after 


date, | promise to pay to the order of mivself, at the office 
of Buch & Levert, in this city, four thousand eight hundred dollars, 
value received, with interest at the rate of eight per cent. per an- 
num from and after maturity; if not then paid, until final pay- 
ment. 
PIERRE B. DRAGON, 
Ne varictur. 
New Orleans, 1th February, ISS1. 
ANDREW ILERO, 
Not. Pub. 


To the Honorable Albert I. Livaudais, the judge of the twenty-fourth 
judicial district court in and for the parish of Plaquemines : 

The petition of Bertrand Saloy, who resides in the city of New 
Orleans, respectfully shows that on the 19th day of February, 1581, 
by act passed before Andrew Ilero, Jr., a notary public of the city 
of New Orleans, Jules Lapene did lease, let, and hire unto Pierre B. 
Dragon, who resides in the parish of Plaquemines, for the full term 
and period of five (5) years, to be computed from the Ist day 
of January, 1881, and terminating on the Ist day of Decem- 

ber, 1885, “all & singular that certain tract of of land 
105 established as a sugar plantation and known by the 

name of “ Monsecours,” well known to the lessee, of which he 
acknowledges possession, situated in the parish of Plaquemines, on 
the left bank of the Mississippi river, about thirty-five miles below 
the city of New Orleans, & measuring thirty-nine arpents & twenty- 
five toises front on said river by forty arpents in depth, all, more or 
less, bounded on the upper line by lands formerly owned by Jaun 
Rivos, now to Burbridge & Miller, & on the lower side by the tract 
of land known as “Ste. Sophie,” formerly belonging to the succes- 
sion of A. B. Lesseps, together with all the buildings and improve- 
ments & appurtenances, machinery, apparatus, wagons, farming 
utensils, implements of husbandry, thirty mules, two horses, & gen- 
erally every article whatsoever belonging or used in the working of 
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plantation, said property being leased to said Pierre B. Dragon at an 

annual rental of $4,800.00, payable on the istof October of each 
106 and every year, in evidence whereof the said Pierre B. Dragon, 

lessee, did make and execute his five certain promissory notes, 
each for the sum of four thousand eight hundred ($4,800.00) dollars, 
drawn by him to the order of and endorsed by himself, with Atha- 
nase Dragon as surety, dated on the day and date thereof, viz., New Or- 
leans, La., 19th February, 1881, & payableat the office of Bush & Levert, 
in said city, on the Ist of October, fixed in each of the years 1881, 1882, 
1883, 1884, and 1885, with interest thereon from and after maturity 
at the rate of 8 % perannum until final payment, which notes were 
duly paraphed by said notary to identify them with said aet; all of 
which will more fully appear from a duly certified copy of said aet 
of lease from Jules Lapene to P. H. Dragon, herewith filed as part 
hereof; that said notes are likew!tse endorsed by Athanase Dragon 
as surety ; that in said act it is expressly stipulated that should the 

services of an attorney-at-law be ineurred by said Lapene for 
107 ~— any cause arising out of said contract the said lessee should 

pay the fees of the attorney, which are therein fixed, at the 
rate of ten per cent. (10 %) of the amount sued for; that subse- 
quently your petitioner, having became the purchaser and owner 
of said property, the following agreement was annexed to said 
lease : 

“ New Orveans, LA., Feb. 1, 1883. 
“DB. Saloy is hereby admitted ta be the lessor by subsequent pur- 

chase that he has effected of the within-deseribed plantation. 

“ (Signed) PIERRE B. DRAGON. 


“ Witness-: : ' 
“ANDREW HERO, Jr. 
“JNO. JI. WARD.” 


That your petitioner is the true and lawful holder and owner of 
two (2) certain promissory notes, each for the sum of four thousand 
eight hundred dollars, both dated New Orleans, La., 19th February, 
ISS1l, and payable on the Ist October, 1882, & Ist October, 1883, 
fixed after date, at the office of Bush & Levert, drawn by Pierre B. 
Dragon to the order of and endorsed by himself, & also endorsed 

by Athanase Dragon as surety. | 
108 That one of said notes, to wit, the one due on the Ist of 

October, 1882, is subject to two credits, viz., (1) one for the 
sum of $2,125.02, paid on account Dee. 23, 1882, and (2) the other, the 
sum of $1,026.94, paid on account 10th November, 1885, leaving a 
a balance due with eight per — interest thereon ; that said notes are 
paraphed “ne varietur” to identify them with said act above mentioned 
and are for the installments of rent 6f said plantation above described, 
due Oct. 1, 1882, & Oct. 1, 1883, respectively ; all of which will 
more fully appear from said notest hemselves, herewith filed and 
made part of this petition; that for the payment of said notes your 
petitioner has the lessor’s lien and privileges upon the movables 
situated on the “Monsecours” plantation belonging unto petitioner, 
7—1019 
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& verily fears that P. B. Dragon will remove the same out of said 
premises & that he may be thereby deprived of his lien. 

Your petitioner furthers avers that on the Ist of Feb., 1883, by 

act under private signature, he did lease unto Pierre Bb. 
109 =Dragon & Bro., a firm composed of Pierre B. Dragon and 

Athanase Dragon, a certain tract of land known as the St. 
Sophie tract, having a front of ten arpents, more or less, and forty 
arpents deep, more or less, adjoining Monsecours plantation, in the 
parish of Plaquemines, for a term of three years, in consideration 
whereof the said Pierre B. Dragon & Brother did bind & obligate 
themselves to deliver to petitioner or his agent two hundred barrels 
(200 bbls.) of first quality of rough rice as an annual rental, to be 
delivered on the Ist day of October of each year during the con- 
tinuance of said lease, as will more fully appear from said lease 
itself, herewith filed and made a part of this petition. 

Now, your petitioner alleges and avers that said defendants have 
failed to pay the balance of the rent of “ Monsecours’ ” plantation, 
evidenced by said note which matured October Ist, 1882; and they 

have also wholly failed to pay any part or portion of the rent 
110 of “ Monsecours ” plantation, falling due Oct. 1, 1883; and also 

failed and neglected to deliver the two hundred barrels of 
rough rice, due and owing as aforesaid, for the rent of “St. Sophie” 
tract, notwithstanding amicable demand. 

That said two hundred barrels of first quality of rough rice is 
worth the price and sum of four dollars per barrel, making eight 
hundred dollars. 

Petitioner alleges amicable demand and failure to pay. 

Wherefore petitioners prays that said Pierre B. Dragon and Atha- 
nase Dragon be severally cited to appear and answer this petition ; 
that theannexed affidavit, considered a writ of provisional seizure, do 
issue herein, commanding the sheriff to provisionally seize and 
tuke into his possession all the movables found upon the premises 
and attached to the “ Monsecours” plantation and “St. Sophie” 
tract of land, above mentioned and described : that after due pro- 
eeedings the said Pierre B. Dragon and Athanase Dragon be con- 

demned in solvdo to pay unto petitioner (1) the sum of 
11] four thousand eight hundred dollars, less the sum of two 

thousand and twe nty-five aa dollars, paid on account Dee. 
23, 1SS2, and the further sun of one thousand and twenty-six j°jy 
dollars, paid on account Noy. 10th, 1883, with eight per cent. interest 
from maturity until paid; and, secondly, the sum of four thousand 
eight hundred dollars, with 8% interest from Ist Oct., 1883, until 
paid, and with ten per (LO4 )cent. for petitioner's attorney's fees 
upon said amounts, with lessor’s len and privilege upon all the move- 
ables found upon the premises and attached to the “Monsecours ” 
plantation ; and that said defendants be further condemned to de- 
liver unto petitioner two hundred barrels of first quality of rough 
rice forrentot St. Sophie tract; or, in deiault thereof, to pay petitioner 
the further sum of cight hundred (S800) dollars in lieu thereof, with 
lessor’s lien and privilege upon the moveables found upon the prem- 
ises and attached to said St. Sophie tract; that said property, herein 
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provisionally seized be sold to pay and satisfy petitioner’s 
112 claim, with costs, and for all general and equitable relief. 
EK. HOWARD McCALEB, 


Attorney for Petitioner. 


B. Saloy, being duly sworn, deposes and says that all the allega- 
tions in the foregoing petition contained are true; that P. B. Dragon 
and Athanase Dragon are justly and truly indebted to him, Ist, in 
the sum of four thousand eight hundred doliars, less the sum of 
$2,025.02, paid on account Dec. 25, 1882, and the further sum of 
$1,026.98 dollars, paid on account Nov. 10, 1885, being for rent of 
Monsecours plantation, due and payable Oct. 1, 1852; and, secondly, 
the sum of $4,800.00, rent of Monsecours plantation, due & payable 
Oct. 1, 1883; and, thirdly, two hundred barrels of first quality of 
rough rice, for rent of St. Sophie tract, due and pavable Oct. Ist, 1SS3;: 
that affidavit verily fears, and has good reason to believe, that said 

lessees will remove the property on which he has the lessor’s 
113. dien and privilege out of the premises and away from the Mon- 

secours plantation and St. Sophie tract, and that he may be 
thereby deprived of his lien. 


Se 


b. SALOY. 


Sworn to and subseribed before me this 26th day of November, 
A. D. 1885. 
T. WHARTON COLLENS, 
Notary Public. 
Order 


Let a writ of provisional seizure issue as within prayed for and 
according to law. 
Parish of Plaquemines, Noy. 27th, 1885. 
A. E. LIVAUDAIS, 
Judge 24th Jud'l Dist. La. 


Strate or Lourstana, Parish of Orleans: 
To whom it may concern: 

Be it known, on this first day of February, A. D. 1885, we, the 

parties undersigned, have entered into the following agreement and 
contract, to wit: 

Lid It is understood and agreed that [, Bertrand Saloy, do by 
these presents lease a certain tract of land known as St. Sophie 

tract, having a front of (10) ten arpents, more or less, and (40) 

arpents deep, more or less, adjoining Monsecours plantation, in the 

parish of Plaquemines, State of Louisiana, for a term of three years 

from the date of this contract. 

It is further understood and agreed that whatever improvements 
or betterments that may be made upon the said St. Sophie planta- 
tion shall become, at the expiration of this lease, the exclusive prop- 
erty of the lessor without any compensation whatever. 

We, Pierre B. Dragon & Bro., on the second part, do hereby bar- 
gain, agree, and stipulate and oblige myself to deliver in good order, 
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in compensation thereof, to Bertrand Saloy or his agent (200) two 
hundred barrels (of first quality) of rough rice, to be delivered on 
the first day of October of each year during the continuance of this 
lease. 

In faith whereof the parties in interest have hereto signed 
115 ~~ their names on this first dav of Febr’y, A. D. 1885. 


(Signed) PIERRE B. DRAGON & BRO. 
“ Ib. SALOY. 
Witnesses: 


GEO. DAUTRAY. 
CHAS. Bb. RAY. 


STravtre or LovurstaAna, Parish of Orleans: 


This memorandum is to certify that the within and foregoing 
contract: of lease has my approval, and it is understood that the 
amounts received from same are to be placed to the credit of Jules 
Lapene, one of the undersigned, in liquidation of his indebtedness 
to Mr. Saloy or my two notes subscribed to said Saloy. 

(Signed) JULES LAPENE. 
his B. SALOY. 


Witnesses present : 
GEO. DAUTRAY. 
CHAS. B. RAY. 


STATE OF LOUISIAN a arish and City of New Orleans: 


Be it known that on this nineteenth day of February, in the 
year of our Lord one thousand and eight hundred and 

116 eighty-one, and of the Independence of the United States of 
Ameriea the one hundred and fifth, before ne, Andrew Ilero, 

Jr., a notary public in and for the parish of Orleans, State of Louis- 
lana, duly commissioned and qualified, and of the witnesses herein- 
after named and undersigned, personally came and appeared 
Jules Lapene, of this city, who declared that for the consideration, 
on the terms and conditions, and under the covenants, agree- 
ments, and stipulations hereinafter expressed, he does by these pre- 
sents let, lease, and hire unto Pierre B. Dragon, of the Parish of 
Plaquemines, in this State, here present accepting, for the full 
term and period of five years, to be computed from the first day 
of January, eighteen hundred and eighty-one and terminating on 
thirty-first day of December, eighteen hundred and eighty-five, 
all and singular that certain tract of land established as a sugar 
plantation and known by the name of “ Monsecours,” well 

117) = known by the lessee, of which he acknowledges possession, 
situated in the parish of Plaquemines, in this State, at the 

place commonly cailed “ Poverty Point,” on the left bank of the 
Mississippi river, about thirty-five miles below the city of New Or- 
leans, and measuring thirty-nine arpents and twenty-five toises front 
on said river by forty arpents in depth, all or more or less, bounded 
on the upper line by lands formerly owned by Jaun Rivos, now to 
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Burbridge and Miller, and on the lower side by the tract of land 
known as “Ste. Sophie,” formerly belonging to the succession of A. 
L. Lesseps, together with all the buil lings, improvements, and ap- 
purtenances, machinery, ap paratus, wagons, farming utensils, im- 
plements of husbandry, thirty mules, to ‘be taken from a larger num- 
ber on the place, two horses now on the place, and generally every 
article whatsoever belonging or used in the working of said planta- 
tion. 

This lease is made and accepted for and in consideration of an 
annual rental of four thousand eight hundred dollars, payable on 

the first day of October in each year, and without regard to 
118 any fire or destruction of any of the buildings on said plan- 

tation, or a crevasse, and loss and damage therefrom, and 
whether or not said lessee should have undisturbed or full use of 
the herein-leased plantation. 

And, as evidence of the aforesaid annual installments, said lessee 
has made and executed his five certain promissory notes for the sum 
of four thousand eight hundred — each, drawn by him to the order 
of and endorsed by himself, with Athanase Dragon, as surety, dated 
on the date and date hereof, and payable at the office of Bush «& 
Levert, in this city, on the first day of October fixed, in each of 
the years eighteen hundred and eighty-one, eighteen hundred and 
eighty- -two, eighteen hundred and eighty-three, eighteen hundred 
and eighty-four, and eighteen hundred and eighty-five, with interest 
thereon from and after maturity ; if not then paid, at the rate of 
eight per cent. per annum until final payment; which said notes, 

after having been paraphed by me, said notary, for identifi- 
119 cation herewith, were delivered tnto the aforesaid lessor, who 
hereby acknowledges their receipt. 

And it is distinetly understood and agreed to that the herein- 
leased plantation and appurtenances is now received in good order 
and condition, and that at the end of this lease the same is to be 
delivered and returned in like good order and condition unto the 
said lessor or his legal representative, with all things thereto belong- 
ing, and that such articles as inay be missing shall be accounted 
for at their value in money, allowing for usual wear and tear 

That at the expiration of this lease the said lessee shall pane will 
lease one hundred and fifty acres of first year’s stubble, and also seed 
sufficient to plant, in the usual and ordinary manner. one hundred 
and fifty acres of plant cane, and should the plant cane exceed one 
hundred and fifty acres, or prove less than that quan-ity, the differ- 
ence, up to the quan-ity of twenty acres and no more, shall be paid 
for at the rate of fifteen dollars per acre. 

That the said lessee assumes and takes upon himself all risks 

120 ~=whatsoever as to his posséssion and occupancy of said plan- 

tation, and shall be liable for and pay the aforesaid rental or 

lease money annually under all cireumstances, whether a fire or 

crevasse or any other disaster occurs, or he, said lessee, should be 
deprived from any cause of the use of said property. 

That should the residence or the stable on said plantation burn 
down said Lapene shall and will erect and put up, within a reason- 
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able time, such new buildings as his means will permit and the ne- 
cessities of the place may require. The insurances of the improve- 
ments or buildings on said property are at the cost and charge of 
said lessor, and all benefits resulting therefrom are to enure solely 
to the benetit of said Lapene. 

That, should the services of an attorney-at-law be incurred by 
said Lapene for any cause arising out of this contract, the said lessee 
shall and will pay the fees of such attorney, and the same, however, 

are fixed at the rate of ten per cent. so in suit. 
121 That an inventory of the property and effects delivered to 
said lessee with said plantation is hereunto annexed. for ref- 
erence, and the same or their equivalent is to be returned in good 
order at the end of this lease, and that the horses are valued at sev- 
enty-five dollars each and the mules at one hundred and twenty- 
five dollars each, and are to be accounted for at said prices. 

That a lessor’s lien is expressly reserved and retained to guarantee 
the faithful performance of all the obligations and conditions here- 
under Imposed on said lessee. 

Thus done and passed in my office, in New Orleans aforesaid, in 
the presence of John J. Ward and Paul A. Ory, witnesses, both of 
this city, who hereunto sign their names with the parties and me, 
the said notary, on the day and date aforesaid. 

(Original signed) 


JULES LAPENE. 
PlERRE B. DRAGON, 
ANDREW HERO, Jn. 

Not. Pub. 


r 
| 


JNO. J. WARD. 
. @. OMT. 


New Orveans, La., Feb. 1, 1883. 

122 Lb. Saloy is hereby admitted to be the lessor by subsequent 
purchase that he has effected of the within-deseribed planta- 
tion. . 

(Original signed) PIERRE B. DRAGON. 

JOIIN J. WARD. 
Witness: 
ANDREW HERO, Jr. 


A true copy of the original act on file and of record in my office. ¢ 4 
New Orleans, Novy. 23, 1SS5. 


ANDREW HERO, - 
Not. Pub. 
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BERTRAND SALOY VS. SIMON BLOCH. 


STaTE OF Louistana, Parish of Plaquemines: 


Twenty-Fourth Judicial District Court. 


is, 


BERTRAND SALOY ) 
O17 


Prerre B. Dracon & ATHANASE DRAGON. 


To Messrs. Pierre B. Dragon & Athanase Dragon, parish of Plaque- 
mines: 

You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or deliver 
your answer tothe same in the clerk’s office of the 24th judicial 
district court in and for the parish of Plaquemines ten days after 

service hereof, adding one day for every ten-miles distance 
125 from your residence to the court-house of this parish. 
by order of the court. 

Witness the Honorable A. E. Livaudais, judge. 

Parish of Plaquemines, November 28th, 1885. 

D. A. THIBAUT, Clerk. 


Copy of petition and citation inside, to be served on Messrs. Pierre 
b. Dragon and Athanase Dragon. 


Received November 28th, 1883, and on the Ist of December of 
same year served true copies of the within citation, with accom- 
panving certified copies of petition, on Messrs. P. B. Dragon and 
Athanase Dragon, both personally, at their domicils, in this parish. 

Returned December dd, 1855. | 

O. G. THIBAUT, 
Dy Sheriff. 

Filed December 3rd, 1883. 

D. A. THIBAUT. 


To the Honorable A. E. Livaudais, judge of the 24th judicial dis- 
trict court, sitting in and for the parish of Plaquemines : 
}24 The petition of intervention, 3d opposition, of Joseph Loga, 
who resides in this parish, with respect represents : 

That Pierre B. Dragon and Athanase Dragon, of this parish, 
composing the firm of P. B. Dragon & Bros., lessees of the “ Monse- 
cours” plantation, situated fin this parish, are justly and truly in- 
debted unto him in the full sum of ninety-eight dollars, with legal 
interest from judicial demand until paid, for this, viz: 

That said P. B. Dragon & Bros. ewployed your petitioner as a 
labourer to work on said plantation to assist and aid them in cul- 
tivating crops of cane and rice made on said “ Monsecours”’ plan- 
tation during this year 1885; that the total amount due by them to 
your petitioner is ninety-eight dollars, as will more fully appear by 
the bill duly approved by them, hereto annexed for reference and 
made part hereof; that, although amicably requested, the said P. 
Bb. Dragon & Bros. have neglected and still neglect to satisfy pe- 
titioner’s claim. 
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Now, petitioner avers that at the instance of one Bertrand 
125. Saloy, of the city of New Orleans, a writ of provisional seizure 
was Issued by this honorable court,in the suit of Bertrand 
Saloy vs. Pierre B. Dragon & Bros., No. —, of the docket of this 
court, and that in pursuance thereof C. V. Thibaut, Esq., sheriff of 
this parish, has seized and taken into his possession and control the 
sugar, molasses, and rice made and cultivated this year, 1885, by 
said P. B. Dragon and Bros., on said “ Monsecours” plantation, upon 
which your petitioner has the laborer’- lien and privileges, which — 
of a higher class than that of said Bertrand Saloy’s claim. 
Wherefore petitioner prays that this his petition of intervention, 
third opposition, be filed; that copy of the same be served on said 
Bertrand Saloy, of the city and parish of Orleans; that he be cited to 
appear and answer thereto; that, after due and legal proceedings 
had, petitioner do have and receive of said Pierre B. Dragon & 
Athanase Dragon, composing the firm of P. B. Dragon & Bros., said 
sum of ninety-eight dollars, with legal interest from judicial de- 
mand until paid, with laborer’s len and privilege on the 
126 sugar, molasses, rice, and other moveables, seized as aforesaid, 
and that out of the proceeds of sale of the same his claim be 
paid in preference to that of said Bertrand Saloy, and for costs. 
Petitioner prays for all just and equitable relief in the premises, 
and as in duty bound. 


A. LARTIGUE, Atty. 


Armand Lartigue, att’'y for intervener, being duly sworn, says that 
the Henorable A. i. Livaudais, judge of the 24th judicial district, is 
absent from this parish. 


A. LARTIGUE. 


Sworn to and subseribed before me this 18th day of December, 
1SS3. 


D. A. THIBAUT. 


Let this petition of intervention and third opposition be filed as 
prayed for and according to law. 
Parish of Plaquemines, December 18th, 18835. 


D. HW. THIBAUT. 


Monsecours, 12 ah’, LISSS. 
127 Montan total due a Jaun Lauga pour 1.00 ouvrage fai sur 
Vabetation Monsecours la somme de 898.00. Quatrevingt dix- 
huit piastr-s. 
Approurat: 
PIERRE B. DRAGON & BRO. 


This bill is correet and is still due to Joseph Loga. 


PIERRE B. DRAGON & BRO. 


c @ 


FOS Hom. « 


A A A A ee eg i 
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STATE OF Lourstana, Parish of Orleans: 
Twenty-fourth Judicial District Court. 


BERTRAND SALOY ) 
vs. > 617. 
P. B. Dracon & Bro. j 


To Mr. Bertrand Saloy, parish of Orleans: 

You are hereby summoned to comply with the demand contained 
in the petition of intervention and 3rd opposition of Joseph Loga, 
of which a copy accompanies this citation, or deliver your answer 
to the same in the clerk’s office of the twenty-fourth judicial district 
court in and for the parish of Plaquemines ten days after service 
hereof, adding one day for every ten-miles distance from your resi- 

dence to the court-house of this parish. 
128 sy order of the court. 
Witness the Honorable A. E. Lisaudais, judge. 


»&> 


Parish of Placquemines, December 26th, 1883. 
D. A. THIBAUT, Clerk. 
Copy of petition of intervention and 35rd opposition of Joseph 
Loga and citation inside to be served on Mr. Bertrand Saloy. 
Ree’d Dec. 28th, 1885, and on the same day, month, and year [issued 
acopy of the within citation and accompanying petition of interven- 
tion and 3rd opposition personally on Bertrand Saloy, plaintiff 
herein. 

Ree’d same day. 
P. A, MeINTYRE, 
Ly Sheriff, Parish of Orleans. 

Sheriff’s fees, $1.50. 


No. 617. Fol. 258, C. D. ——, attorney. 
24th District Court for the Parish of Placquemines. 
B. Saroy vs. P. B. Dragon & Bros. 


I hereby certify that the sheriff's deposit in this case amount- to 
four °;") dollars, $4.50. 

New Orleans, Dec. 29th, 1883. 

A. W. CONNELL, Jr., 
Deputy Sheriff. 

N. O., 29th Dee., 1883. 

A. W. CONNELL, Jr., 
Dy Sheriff. 


S—1019 
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129 Stati or Lourstana, Parish of Plaquemines : 
Twenty-fourth Judicial Distriet Court. 
BirnTRANpD SALoy vs, Prerre B. Dragon & ATMANESE DRAGON. 


The State of Louisiana to the sheriff of the parish of Plaquemines, 
Greeting. 


You are hereby commanded, in the name of the State of Louisiana 
and of the twenty-fourth judicial district court in and for the parish 
of Plaquemines, to provisionally seize and take into your possession 
all the moveables found upon the premises and attached to the 
“ Monsecours” plantation and St. Sophie tract of land, and_ to 
keep the same until otherwise directed by due course of law, and 
how you shall have executed this writ you make due return to our 
sald eourt as the law directs. 

Witness the Honorable A. E. Livaudais, judge of the court afore- 

said, this 28th day ot November, -_ 2) oo, 


130 D. A. THIBAUT, Clerk. 


Received November 28th, 1885, and on the Ist day of December, 
ISS. proceeded to execute the within writ by seizing the property 
described in the annexed notice of seizure and appointed Wm. Ham- 
ilton sheriff’s keeper; and on January 4th, 1884, a bond of release 
having been giving according to law, the same was released and the 
bond transferred to the defendants, 

Returned January 4th, 1S54. 

R. BARRY, 
Deputy Shi riff. 
STATE OF LOUISIANA, Parish of Plaque mines: 
In the 24th Jud’ Distriet Court in and for the Parish of Plaquemines. 


Bb. SALOY ) 
vs, » No. 617. 
Po B. Dragon & ATHANASE DRAGON. 


SHERIFF'S OFFICE, 
Ponte A LA Hacne, December 1st, 1883. 
To Messrs. P. B. Dragon & Athanase Dragon : 
Please to take notice that by virtue of a writ of provisional 
131 seizure issued in the above-mentioned suit I have seized and 
taken Into my possession five (5) coolers of sugar, 2 lots of 
clarified sugar, said to contain about thirty-eight (58) barrels of 
sugar: one (1) steam-engine of 10-horse power, one (1) steam-engine 
of 4-horse power, one (1) rice thresher, one (1) rice straw press, one 
water clevator on Monsecour, two (2) one-horse eart-, one (1) ox eart, 
five (.) horses, three (35) oxen, one (1) bull, one lot of cows & calves 
in the prairie on Monsecour plantation, about (15) heads; one lot of 
coal Ot) the levee. 
O. G. THIBAUT, 
Dy Sheriff. 
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To the Honorable A. E. Livaudais, judge of the 24th judicial dis- 
trict court, sitting in and for the parish of Plaquemines: 


The petition of intervention and third opposition of James Morris, 
Francois Corbon, J. B. Dragon, David Dragon, Jourdan Ragas 
Clement Ragas, Louis Dragon, Samuel Parker, M. Forey, and Jean 

Maigre, all residents of this parish, respectfully represent that 
1382. —- Pierre B. Dragon and Athanase Dragon, composing the firm 
of P. B. Dragon and Brothers, the lessees of the Monsecour 
plantation, situated in this parish, are justly and truly indebted 
unto them in the sum of five hundred and thirty-three ;,3, dollars, 
with legal interest from judicial demand until paid, for this, to wit: 

That as day laborers they were employed by said Pierre B. Dragon 
& Bros. to work on said Monsecours plantation, and for account of 
said lessees in assisting and aiding them to make and take off the 
cane and rice crops made on said plantation during the year 1883; 
that the respective days worked by each of your petitioners and the 
respective amounts due to each of them are set forth in the detailed 
bill accompanying this petition. 

That their respective claims are as follows: 


To James Morris, for days’ work in August, September, 


October, November, & December... wnccon cous coco $41 93 
CAPSNSE OUOE iicsi nme mcencade ee i eee 41 93 
To Francois Corbon, for days ‘work in August, September, 

October, November, & Decembe Fe ccdieecsstncustinccimpen asteeasielinit alain 115 14 
To J. B. Dragon, for days’ work in August, September, 

October, November, & December -.-.-.-------- D6 93 
183 To David Dragon, for days’ work in Atig., Sept, Oct., 

TINIE i. cniconenuman ee seats sinh then niin enlace 38 75 
To Jourdan Ragas, for days’ work in Aug., Nov., & Decem- 

FRO Ae Renae i ah ane @ cect emennddeeeeeeee ee 52 68 
To Clement Ragas, for days’ work in November & De- 

CUO To: x a eer ienicn wu oo wa women eee ane os 18 
To Sam. Parker, for days work i in Sept., Oct.,& November 61 48 
To M. Forey, for days’ work in Oct. Nov. & December_- 44 00 
To Jean Maigre, for days’ work in October & November. 38 25 

SOUR GUNG 20. n00< conn case sees deena $530 13} 


As will more fully appear by the detail bill hereto annexed for 
referehce and m: ade part hereof. 

That your petitioners’ respective claims, as above described, are 
really and justly due to them, as will more fully appear by the bill 
hereto annexed, duly ap proved, recognized, and signed by said P. 
B. Dragon XV Bros. 

Petitioners further aver that as laborers they have a lien and 

privilege on the crops cultivated as aforesaid on said planta- 

134 sition and on the moveables therein in preference of any other 
creditors of said Pierre b. Dragon & Bros. 

Now, petitioners aver that in pursuance of a writ of provisional 
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seizure issued at the instance of Bertrand Saloy, of the city of New 
Orleans, in the suit of Bertrand Saloy vs. P. B. Dragon and Atha- 
hase Dragon, No. 617 of the docket of this court, and by virtue 
of and in obedience to. a writ of sequestration issued in the suit of 
J.B. West & Co. os. P. B. Dragon and Nathaniel Dragon, No. — of 
the docket of this court, C. V. Thibaut, Esq., sheriff of this parish, 
has seized and taken into his possession all the rice, sugar, & mo- 
lasses made and to be made on said plantation to pay and satisfy 
said plaintiff’s claims against P. Bb. Dragon & Bros., as will more 
fully appear by said writs, hereto annexed for reference and made 
part hereof. 

That your petitioners’ claims are to be paid before and in_ prefer- 
ence of said plaintiffs or of any other creditors of said P. B. Dragon 
& Bros. 

Wherefore petitioners pray that this petition of interven- 

185 tion and third opposition be filed; that copies of this petition 

be served on the defendants and on said b. Saloyand on I. B. 

West & Co.; that they be cited in the same manner to appear and 
answer thereto. 

That after due and legal proceedings had petitioners do have and 
recover from Pierre Bb. Dragon & Brothers said sum of five hundred 
and thirty-three .15} dollars, with legal interest from judicial demand 
until paid, with laborers’ lien and privilege, on the rice, sugar, mo- 
lasses, and other moveables seized as aforesaid. 

Petitioner pray, Ke. 


A. LARTIGUE, Att’y. 


Let, asin the within petition prayed for, this petition of inter- 
vention and third opposition be filed. 
Parish of Plaquemines, December 12th, 1883. 
A. k. LIVAUDAITS, 
Judge 24th Jud’l Dist., La. 


P. B. Dragon & Brothers, Lessees of the Monsecour Plantation and Monse- 
COUTTS Plantation. 


136 To James Morris, for— 

1883 

Aug. For seven Gays, ¢ 1.20 006 GaP scnmunsescedane 8 75 
Sept. “ 14) me i ee 18 43 
Oct. . ee © cee RR 8 50 
ee 7 ee ee 5 00 
Dee we 7," oe esha bine linaialieas ] 2 


TIE -incniessictitntasaminsininaenes teak ote eee 
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1883. To Francois Carbon. 

Aug. 1) Gaye werk, 1.2). ....0ccssdeseeeeee 3 75 
) Sent. Zi = = “ + LED.cnn counsneninnne eae 34 68 

Ot. 198 * © 19........cceeee eee 

Nev. 015 “ © 60.......iccusnomee eee 43 50 

Dec. 2 ‘ § 20. .c.<0s.ssmteetehnemenedan 4 00 


ra » 1883. To J. B. Dragon. 


1 Aeg, 11 dey work, ¢ 1.00. ....ussieeneieeeen 11 00 
sept. Zug “ eS: © 5S. conn eee eee 23 50 

i 7 eS ED. ancune cone deena 1 0O 

new... jae =" " | [2G nwdntmiie cereal 17 18 

a |__|, Sep ree Fg Se REN ARRTn 3 00 

Dec. 3 GAG. 2.0O ence cqne conneeieendaaal 1 2 

TENE kicemendoccns snail 56 93 


. Aug. 82 Gags, 6 Tiinccnsceccensseeeneneneann t 374 
Bent. OF 7 >) Bes scones queues 1 87 
1 a Se | RR re 4 62} 


J ae. oe ENR re 20 374 


Nov. 6 wetened, SHIRE, fOcencnccnened Sendkennbennee 4 50 
TORE atusiencunccccsntiiiiimnees $38 75 

137 To Jourdan Ragas. 

1883. 

Oct. Baye Werk, 1.20 .cnccccceeshsusunbeesue 2 50 

Nov. Zar" © L.ED <«ccccstintianadeannaees 28 43 

Nov. 14 nignt-, watened, .10.~.ccassneneee no senna 10 50 

Dee. 1 days Work, 1.20 con. cncnsensauunesemeeeee 1 25 


(| nam ee ee $52 68 


1883. To Clement Ragas. 
‘ New.  FOl Gare were, 1.3 ...cconncateneccuneine 25 93 
mey. 30 ate Wabened. .10-~ <cncunceumescesanee 9 75 
— ’ 
Dec. 2 days, 1.2)....-. stieenen amaenenaimiae nn 2 50 


To Sam. Parker. 


-_————— — Kee ee eee a ee Fe ee ee ee 
————— —- =| — — ee ee a re ee ee 


62 


1SS5. 


Aout. 
sept. 
(ct. 

Nov. 


1SS5. 


(ct. 
Nov. 
Nov. 
Dee. 
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1SS3. 

(ct. 

Nov. 


SNe WEE, Se sintcmcogiteneicnia 


2 night 


] 

[Zt ‘ 

13! 

lo} “ 
7) night- 


7 days’ w 


spel +s 


~—4 


O days work, 1.00 


To Louis Dragon. 


" aE Siem noe 
a 1Oo 
” 1.25 


, Watched, 


ork, 1.25 


sé | wy 
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rr meee eee ee ee 


To M. Forey. 


——_—-— =| rr ee eee 


i 


-—-—— ee =e ee OO rr oe a a oe 


——— <a. a. Se ea, ee A a, ie ie ie ae i, i le. ea. ae ie “ee. a. is i a 


——_—-—-——lc er Oe a 


S nights, watched, 


ls days’ W 


Total 


To James Morris 


“ Franeois Carbon 


1} 
>. 


a * 


sam. 


Jourdan Rag: 
Clement Ragas 


“ Louis Dragon 


_ lorey sieeaiente 
“ Jean Maigre 


Aout. 
Sept. 
Oct. 
Nbre. 
Dbre. 


) 


7 journe, (et 
t sé sé 


QI * es 

‘ > 

| ++ 
** 


ork, 1.25 


27 ‘é sé | 2h ae 


-- watched, 


— eee ee ee eee ee ee ee eee 


12 (a 
13 25 
19 68 
5 SU 


S61 48 


8 75 

97 37} 
4H OO 
1 87! 


~“———— — — — << 


eit i i ee ee 


$44 00 


~~ -—-—— wre ant “<a e me wei mene nr nine ree ee — ee Ke ee ae oe 


— =| ~— = mee em eee remem eee ee eee 


_—— — ee eee meee ee eee eee eee eee 


Dragon lia a i a ae 
David Dragon. 


——-* elit ee ee ee ee ee ee ee se ee ee ee ee ee ee 


Daath Mth Ce Oe eee ew Oe eee Ome eee 6 Mie _——— 


_—_——_—— — —— — ee ee ee ee ee 


Parker iiecniik einitinliy abet aaceaes enemies ei a sip eh ai Since ti dita aie aa it 


————— re cme emer ee eee eee eee ee ee 


~~ — — — — — —— —— ee me ee ee ee ee ee 


——_—— - — — — << 


—_—— — — <r ee ee eee ee eee ee 


_—_— meee ee eo ee ee ee a a a ee a a oe a 


elias ee ee ee ee ee ee ee 


~~ « — — — — << eee ee cee ee 


~——-— | ee a ee ee ee eee eee eee ee 


—— — — —— re ee ee ee 


tied ti Ei ie ee es ee ee ee ee ee 


4 OO 
30 Fo 
1 5O 
S506 Po 


41 95! 
11D 45 
HO OS 
oo to 
9? OS 
o8 18 
bp OO 
Gl 48 
Lt OO 
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Aout. 


Sept. 
Oct. 

Nbr. 
Dbr. 


4. e Aout. 


Sept. 
(ct. 


Nbre. 
Dbre. 


Nbre. 


—— 


Sept. 
(et. 


Oct. 


Nbre. 
Dbre. 
| Nbre. 
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—— 


| 
eq ee Spt. 
) (ct. 


at 
4 


a = 


Sept. 
(et. 


Aout. 


Nbre. 
Nbre. 


N bre. 
Dbre. 
Nbre. 


Nbre. 


Aout. 


Nbre. 
Nbre. 
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Francois Carbon. 


Be PEE Cho pn cn cccccanecsewenitainnnnn 
9] 3 és sé 
oe } it I I 
—_— = et ee Te 
213 sé of EE Pe a ee 
9 rT rT 
Jhems B. Dragon. 
Be  cducnccocesunsensane annie 
991 rT rT 
‘3 ‘é ‘c 
18 “< oe a MERE ERNE a eer Te om ern ee 
> < c 
CO Ol ctsincdnnuancneeieeeeee 
David Dragon. 
Oe ic cinnccnene sconuemalenaae 
ERE HE 
RF cceineceesceneeciseicecinns na 
Ge se MORNE SS 
GC CR. coacuecccncs covussmeeentiones 
Jourdan Ragas. 
2 OOTRG, Cinccd nce concen 
223 és ‘6 
] < ‘és 
[5 Ge, * enwncccuwscunnsnueeeene 
Clement Ragas. 
B08 ORIN BO can ences annie 
+) : +s +s 
1S cal gn a Le a eee 
Sam. Parker. 
Be OTNG, © ne cccdcnncucce seen 
yA (é ne RN 
ov ” suibnmnwn enna 
Louis Dragon. 
BO ONINE GE icc cnccus «basen 
12} sé gp Ce ee ee 
"Oe i, nT TST 
15! ac éé 
; ———— we eH er wr er ee ee ee a ee oe me me ee ee oe 
1 —— 


1 25 
1 00 
2 00 
93 75 
1 00 
1 0O 
1 00 
1 25 
1D 
7) 
SO 25 
50 
50 
50 
1 25 
70 
59 50 
1 25 
1 2 
1 25 
70 
49 75 
$325 25 


as 


S44 


30 


OO 


5O 


VS. SIMON BLOCH, 


BERTRAND SALOY 


Fauri. 
G:C RUNN Cinkidik nieicatiamacninn 1 25 
Se: ee is einai Gas — 
Dbre. | } Fl aa all aa ee ] 25 
Nbre. 8 ear. EE REM me SO MR HT lich baiaatie 70 
44 50 
Jean Maigre 
Cre. . 02 SOU Oe hid och eas ee 1 00 
Nbre. 27 ¥9 Ta a a sisi i ceiblan’ eebiidcasl iaeseidiaiiuniiels 1 2 
2 cal ” ae ae «= — — n— a aeoemamnan — _-— = 70 
10 50 


Approval ec jour. 


14] Monsecour, 11 Dbre., 1883. 
PIERRE B. DRAGON & BRO. 


24th Jud. District Court, Parish of Plaquemines. 


B. Saroy vs. P. B. & H. DRAGON, of J. Morris €e. 


The defendants, in propa, now comes into court, admits all the facts 
and allegations in intervenor’s petition contained to be true and cor- 
rect, and confess judgment for the amount claimed therein—say, 
five hundred and thirty-three I. O00 dollars. 


pt.) 

4 

PIERIE B. DRAGON & BRO. 
B. Satoy vs. P. B. Dracon and ATHANASE DRAGON. 


To the Honorable Albert FE. Livaudais, judge of the twenty-fourth’ 
judicial district court in and for the parish of Plaquemines: 

The petition of Bertrand Saloy, plaintiff in the above-entitled suit, 
respectfully shows that defendant- have failed to bond the property 

herein provisionally seized within the delay preseribed by law. 
142 That under the provisions of act No. 19, approved Feb'y 

26th, 1877, it is provided that when “ the defendant has failed 
to bond after the expiration of ten days from said seizure it shall be 
lawful for the plaintiff, his agent or attorney-in-fact, to give similar 
bond and security to the sheriff as that required by law from the de- 
fendant, and to take the property provisionally seized into his pos- 
session ;” that your petitioner, plaintiff in the above suit, desires to 
avail himself of the privilege conferred by said act. 

Wherefore he prays that he be permitted to bond the property 
herein provisionally seized, and to take the same into his possession 
on executing his obligation, with good and solvent security, for what- 
ever amount your honor may determine as being equal to the value 
of the property to be left in his possession, the condition of said bond 
to be that he will satisfy such judgmentas may be rendered against 
him, or réturn the property, and for general relief. 

Kk. HOWARD MeCALEB, 
Attorney for Petitioner. 


RERTRAND SALOY Vs. SIMON BLOCH. 65 
Order. 


145 Let the writ of provisional seizure herein issued be set 
aside, and the property seized be delivered to plaintiff, B. 
Saloy,on his executing bond, with good and solvent security, for the 
suin of five thousand dollars, conditioned as the law direets, as prayed 
for, and according to law. 
A. E. LIVAUDAIS, 
Judge 2Ath Jud’l Dist., La. 


24th Jud’l Dist. Court, Parish of Plaquemines. 


Bb. SALOY 
vs. 617. 


P. B. Dracox, ATHANASE DRAGON. 


JANUARY 4, 1884. 

Received from Wm. Hamilton, sheriffs keeper, the following 
moveables, seized in the above-entitled suit, as follows, to wit: One 
| (1) steam-engine of ten (10) horse power, one (1) steam-engine of 
four and il half ( i) horse power, one | 1) rice threshe rT, one (1) straw 
press, one (1) water eleyator, two (2) one-horse cart-, one (1) ox-cart, 

| five (D) horses, three (3) oxen, one ( 1) bull, one lot of cows and calves 

about thirteen heads; one lot of coal on the levee. 


BERTRAND SALOY, 


il 
Per JULES LAPENE. 

144 Bond. 
| Know all men that we, Bertrand Saloy and Henry P. Kernochan 
as surety, are held under Chas. V. Thibaut, sheriff of the parish 
of Plaquemines, in the State of Louisiana, in the penal sum of five 
thousand dollars; for the payment whereof to the said sheriff, his 
: executors, administrators, or assigns, we Jointly and severally bind 
' ourselves, our heirs, executors, and administrators, respectively, by 

these presents, as witness our respective names hereunto affixed, at 
i oe . ), . = a , , , . . ' "0 
parish of Plaquemines, this 4th day of January, in the year one 
thousand eight hundred and eighty-four (1854). 


Whereas in and by virtue of a writ of provisional seizure issued 

out of the honorable 24th jud. district court for the parish of Plaque- 

» e mines, at the suit of L. Saloy vs. Pierre b. Dragon and Athanase 
Dragon, and numbered 617 on the docket of the said court, and 

+ which suitis now pending therein, the following described property, to 
wit, one hundred and twenty-eight (128) barrels of sugar, twenty-five 

(25) barrels of molasses, one (1) steam-engine of 10-horse 

145  ~power, one (1) steam-engine of 4}-horse power, one (1) rice 

thresher, one (1) straw press, one (1) water elevator, two (2) one- 

horse cart-, one (1) ox-eart, five (5) Newer s, three (3) oxen, one (1) bull, 

one lot cows and calves, about 13 heads; one lot of coal, and about 

twenty-five (25) barrals of molasses in the sugar-house, has been 

seized, taken into the custody of the said sheriff, and detained 

> according to law, but the same has been claimed by Bertrand Saloy, 
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plaintiff in said suit, and has been released and delivered to him 
upon his appearance in the said suit and delivering to the said 
sheriff, Chas. V. Thibeut, the present obligation, the condition of 
which is such that if the said plaintiff shall produce the property 
to meet the judgment of the court, or satisfy such judgment as may 
be rendered, then this obligation to be void, or else to remain in fuil 
force, virtue, and effect. 

B. SALOY. 

HENRY PL KERNOCITAN. 


Signed and delivered in presence of— 
kK. HOWARD MceCALEB. 
1-46 Affidavit. 
STATE OF LOuISI ANA, Parish of Plaqu mines : 
CLerK’s Orrice, 2tru Jup'. Disrricr Court. 

|, -—— ——, (lo solemnly swear that | reside in the parish of 
Plaquemines; that | have property in my own right, unincumbered 
and of sufficient value to satisfy amount of within bond, and that 
after the payment of all my debts and liabilities Lam worth over 
and above the said amount, and that I am not tutor of minor 
children; that there exists no legal Impediment to my signing said 
bond, and that I have not signed any obligation which may Vitiate 
the validity of this bond. 

Sworn to and subseribed before me this — day of ——, 1SS-. 


Clerk District Court, Parish of Plaquemines. 
Transf A 
Srate or Louistana, Parish of Plaquemines: 
JANUARY 4TH, 18S4. 
l do hereby transfer, assign, and set over to defendants herein all 


my right, title, and interest in and to the within bond. 


C. V. THIBAUT, Sheriff 
147) Strate or Lovutstana, Parish of Plaquemines: 
Twenty-fourth Judicial District Court. 


BERTRAND SALOY ) 
vs. O17. 
P. B. Dracox & Bro. } 


To Mr. Bertrand Saloy, parish of Orleans‘ 

You are hereby summoned to comply with the demand contained 
In the petition of intervention & Srd opposition of James Morris, 
of which a copy accompanies this citation, or deliver your answer to 
the same, in the clerk’s office of the twenty-fourth judicial court in 
and for the parish of Plaquemines ten days after service hereof, 


=— 


BERTRAND SALOY VS. SIMON BLOCH. 67 


adding one day for every ten-miles distance from your residence to 
the court-house of this parish. 

By order of the court. 

Witness the Honorable A. E. Livaudais, judge. 

Parish of Plaquemines, December 26th, 1883. 


D. A. THIBAUT, Clerk. 


Copy of petition of intervention and 3rd opposition of Jas. Morris 
and citation inside to be served on Mr. Bertrand Saloy. Ree’d Dee, 
28th, 1883, and on the same day, month, and year I served a 
148 copy of the within citation and accompanying petition of in- 
tervention and 3rd opposition personally on Bertrand Saloy, 
plaintiff herein. 
P. A. McINTYRE, 
Dy Sheriff, Parish of Orleans. 


Sheriff’s fees, $1.50—ree’d same day. 


STATE OF LOUISIANA, Parish of Plaquemines : 
Twenty-fourth Judicial District Court. 


BERTRAND SALOY 
Ng 617. 


P. B. Dracon & Bro. 


To B. J. West & Co., parish of Orleans: 

You are hereby summoned to comply with the demand contained 
in the petition of intervention and 5rd oppositten of James Morris, 
of which a copy accompanies this citation, or deliver your answer 
to the same in the clerk’s oftice of the twenty-fourth judicial district 
court in and for the parish of Plaquemines, ten days after service 
hereof, adding one day for every ten-miles distance from your resi- 
dence to the court-house of this parish. 

bv order of the court. 

Witness the Honorable A. E. Livaudais, judge. 

Parish of ‘Plaquemines, December 26th, 1883. 


D. A. THIBAUT, Clerk. 


149) Copy of intervention and 35rd opposition of Jas. Morris, pe- 
tition and citation inside, to be served on Mr. , Messrs. 
5. J. West &Co. 


Ree’d Dee. 28th, 1883, and on the 28th day of December, 1885, I 
served a copy of the within citation and accompanying petition of 
intervention, 3rd opposition of Jas. Morris, on b. J. West & Co., 
herein named, through W. J. West, a member of said firm, in person. 


Sherilf’s fees, $1.50. 
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$67.00. Monsecours, N’bre 29th, 1883. 
At sight, pay to the o:der of G. IL. Crowther sixty-seven °° dol- 
lars for Monsecour p’tion account, value received, and charge to 
account of— 
PIERRE B. DRAGON & BRO. 
To Simon Block, 43 Union St., New Orleans, La. 
24th Judicial Dist. Court, Parish of Plaquemines. 


B. Satoy vs. P. B. Dracon & Bro. 


On motion of James Wilkinson, attorney for George H. 
150 Crowther, and on suggesting to the court that in the above- 
entitled cause b. Saloy has caused a writ of provisional seizure 
to issue against rs a Dragon & Bro., and has seized and has now 
in the sheriff’s possession the product of the crop of 1885 on the 
Monsecours pl’t’n, consisting of sugar, molasses, and rice, now on 
said place, and all of the moveable property which serves to the 
working of said plantation ; and on further suggesting to the court 
that your mover is the purchaser and transferee of certain claims 
for labor done and performed on said crop and plantation with the 
laborers’ privileges bearing on said crop as accessory to said rights, 
and on showing to the court that upon presentation of said claims 
to Mr. Pierre B. Dragon & Bro. they acknowledged said indebted- 
ness and gave a draft in payment thereof on Mr. 8. Block, of N. O., 
for the sum of sixty-seven dollars, the amount of said claims, which 
drafts Mr.S. Block refuses to pay, and which is annexed to and forms 
part of this motion; and on further suggesting to the court that by 
virtue of the privileged claims duly transferred to moverandacknowl- 
edgment thereof for the above amount that mover is entitled 
151 to have his said privilege securing said claims recognized on 
the product of the crop now under seizure or the proceeds 
thereof as the first lien and privilege thereon and as superior to the 
landlord’s privilege asserted by Mr. B. Saloy, wherefore it is ordered 
by this hon. court that this motion of George W. Crowther in third 
opposition be filed; that copies thereof be served on Mr. B. Saloy and 
the sheriffof this parish; that mover recover judgment versus P. B. 
Dragon & Bro. for the sum of sixty-seven ,".", dollars, with costs; that 
the sheriff retain out of the proceeds of the property seized in this cause 
a sum suflicient to pay mover’s claim, with interest and costs, and 
that B. Saloy, the sheriff, and all other parties in interest do show 
eause on the Ist Monday of Mareh, 1884, why mover’s claim should 
not be pal In preference to all others out of the proceeds of the 
property provisionally seized in the present cause. 
Parish of Plaquemines, Dec. 51st, 15853. 


A. E. LIVAUDAIS, Judge. 
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152. Srare or Lovutsitana, Parish of Plaquemines: 
Twenty-fourth Judicial District Court. 


[, the undersigned clerk, do hereby certify that the following en- 
tries were made in the minutes of the 24th jud'l dist. court in rand 
for the parish of Plaquemines in the oe entitled and num- 
bered case, to wit: 


a dé. West & Son \ 
us No. 597. 


P. b. ele X Bro. J 
Intervention and 3rd opposition of B. Saloy as follows, to wit: 


Turspay, Dee. 4th, 1884. 
On motion of James Wilkinson, Esq., of counsel for plaintiff-, and 
on suggesting to the court that although duly cited the defendants 
have failed to answer within the time prescribed by law, it is ordered 
that judgment by default be entered agartnst said defendants. 


Tuespay, Dec. 11th, 1883. 


On motion of James Wilkinson, Esq., of counsel for plaintiffs, and 
on adducing due proof of said plaintiffs’ demand, and considering 
the law and the evidence to be in favor of said plaintiffs and against 
the defendants, it is, therefore, ordered, adjudged, and decreed that 
the judgment by default herein entered on the 4th of December, 

ISS3, be now confirmed and made final and that said plain- 
153 stiffs, Wm. J. West, Nettie A. West, Edgar M. West, Ben. J. 

West, Mrs. Anna Y. West, in her own right and as trutrix of 
her minor children, Lily West, Lawrence S. West, Louis B. West, 
and Harold F. West, forming the commercial firm of B. J. West & 
Son, do have and recover of the defendants, Pierre B. Dragon and 
Athanase Dragon, jointly and in solido, the sum of four hundred 
and eighty-seven ;",9 dollars, with legal interest thereon from judi- 
cial demand until paid, and costs of suit, with privilege on the prop- 
erty herein sequestered, without prejudice to the rights of B. Saloy 
and Joseph David, intervenors and third opponents herein. 


Tuespay, Dec. 11th, 1883. 

By consent of counsel this case was this day regularly called for 
trial on the intervention and 3rd opposition of b. Salovy. 

Present: E. 1H. MeCaleb, Esq., of counsel for intervener and 3rd oppo- 
nent; James Wilkinson, Esq., of counsel for pl’ffs ; defendants absent 
and unrepresented. 

It is understood by counsel in- open court that the privilege as- 
serted by B. Saloy herein shall be considered, and is taken up and 

tried as a third opposition by consent of parties; and, after 
154 hearing the evidence and arguments of counsel, said inter- 

vention and 3rd opposition being submitted, the court tock 
the same under advisement. 
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Monpbay, March 3rd, 1884. 

In this case heretofore tried and submitted, the court this day ren- 
dered the following judgment: : 

lor the reasons assigned in the written opinion of the court this 
day delivered and filed, and considering the law and the evidence 
to be in favor of plaintiffs, B. J. West & Son, and against B. Saloy, 
Srd opponent, it is ordered, adjudged, and decreed that said 3rd op- 
position be dismissed with costs. 


Tuurspay, March 6th, 1854. 
On motion of E. Howard MeCaleb, Esq., att’y for Bertrand Saloy, 
3rd opponent herein, and on suggesting to the court. that he is ad- 
vised and beiteves that there is error to his prejudice in the final 
judgment herein rendered on his opposition in favor of plain- 
tiffs and against said opponent, and that he desires to have said 
error corrected by appeal : 
It is ordered that a suspensive appeal be granted to said B. Saloy 
from said judgment, returnable to the court of appeals for the fifth 
circuit, holding sessions in the parish of Plaquemines, on the 
155 first day of the next term thereof, on said Saloy executing a 
bond conditioned ils the law directs, with good and solvent 
surety, in the sum of one hundred dollars ($100). 
In faith whereof I hereunto sign my name officially,at the clerk’s 
oflice, in the parish of Plaquemines, and attix the seal of the court 
aforesaid this 2nd day of April, A. D. 1884. 


D. A. THIBAUT. 
24th Jud’l Dist. Court, Parish of Plaquemines. 
Bb. Saroy vs. P. B. Dragon. 


On motion of James Wilkinson and Rob’t [lingle, att'ys for Geo: 
Hf. Hardeman, of this parish, and on suggesting to the court that in 
the above-entitled cause the plaintiff, B. Saloy, has caused a writ of 
provisional seizure to issue and seize all the moveable property be- 
longing to defendants on the Monsecour plt’n, in this parish, in- 
cluding all of the crop of 1885 and product thereof on the said pl’t’n, 
to wit, al large quantity of Sugar, molasses, rice, and other moveable 
property used in the cultivation and production of the crop on the 
said plaee, as well as all the other moveable property situated on the 

said place, as will be more fully shown by the return on the 
Lob notice of seizure served by the sheriff on the defendants 

herein; and upon showing to the court that mover, Geo. W 
[lardeman, was employed to take off the said CTO) by Messrs. [. J. 
Dragon & Bro. on the Monsecour pl'tn for and in consideration of the 
sum of two hundred and fifty °°) dollars. 

That, in accordance with the terms of said contract, he has, during 
the past three months, labored in said sugar-house and on said pl't’n 
in grinding and repairing the machinery of the sugar-house, and 
in other manifold labors and duties under said contract; that when 
the sheriff seized said place the term of his labors were nearly com- 
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pleted, and that the full amount of two hundred and thirty ,°,°,dollars 
was due to mover for said labor and services by the said defendants; 
that mover has a first privilege under art. 8217 of the civil code 
not only on the product of the present crop in the sheriff’s posses- 
sion, but also on everything which serves to the working of the 
Monsecour pl't’n, for the wages of his labor now due to him as afore- 
said, and that this privilege is superior to that of the plaintiff in the 
within cause: 

Wherefore it is ordered by this hon. court that this motion of 

third opposition be filed; that copies of same be served on Bb. 
157 ~=Saloy and the sheriff of this parish; that after due and legal 

proceedings that mover recover judgment against defendants, 
P. B. Dragon & Bro., for one hundred and thirty ;°; dollars, with 
costs; decreeing also that he have a first lien and privilege on the prop- 
erty herein seized or the proceeds thereof, and after the sale thereof 
that the sheriffdo retain in his hands in this causea sum sufficient to 
pay mover’s claim, with interest and costs, until a final determination 
in this cause of mover’s rights. 

Let this motion of third opposition be filed; let copies hereof be 
served on B. Saloy and C. V. Thibaut, sheriff; let the sheriff retain 
in his hands in this cause a sum sufficient to pay mover’s claim, with 
interest and costs, and let B. Saloy and C. V. Thibaut, sheriff, show 
cause, on the — day of , 1883, why the within rule should not be 
made absolute. 


Accounts of the Various Laborers on the Monsecour Pltn Employed by 
Messrs. P. B. Dragon & Bro. in Larvesting the Crop of Sugar and 
Cane on that Place in Nov. & Dec., 1883. 


Due Gustave Smith, 2) days (@ 1.60, $4.00: 1 watch 
° ? , 


158 FOG s Se Gave, $1.70, GO.1SE cousin ncesusannen 10 97} 
Garrison Croff, 5 d’ys, $2.00, $10; 1 watch, 75 ets... 10 75 
l’or wages due his wife, Violet Croff, 5 d’ys, (@ 1.25, $6.25; 

DI ie ttiitlinteices sinnddic wnnnsccdibeieddiei ee 6 S85 
Julian Howard, 2} days, $1.60, $4.00; 33 d’ys, 1.75, $6.12}; 

S GR, Feet ieeiecn cee cnn anneeibidmi aaa Gare 
l‘or wages due his wife, 5 d’vs, $1.25, $6.25; 1 watch, 30_. 6 55 
Scott Griflin, 6 d’ys, @ $1.60, $9.60; 1 wateh, 75..-..---- 10 35 
lor wages due his wife, Celia Griffin, 5 d’ys, 1.25 .--.--~- 6 25 
lor wages due his —, Stephen Griffin, 3 d’ys, (@ 75, 2.25; 

ines eetl wcrc et evens: ete ae 2 71d 
Harris Brown, 6 d’ys, $1.60, $9.60; 2 watches, 75 cts... -- 11 10 
Dick Thomas, 6 d’ys, 1.60, $9.60; 3 watch, 30..--.------ 9 95 
lor Joe Thomas, his son, 3 d’ys, (@ 60 ets.; l watch, 50_.. 2 30 
Peter Ham, 3 d’ys, $1.60, $4.80; 3 d’ys, $1.75, $5.75; 1 

ly eee a » cnuiniataiiibiiaie aaenes 10 60 
Rebecea Ilam, iy" dys, (a 1.25 SO Oe COS 66 GOSO COCOGE 06 SHO 6 25 
Jamneh Tatt, F 96, GP OB. 2. nw <nn ninncia saan a 
Sallie Taylor, D6 PO; GE.20 0 cwca nce miabean § 25 
Peagy Toena, 0 dys, $1.2; 4 wate, OP. nasucssnccednwe 6 50 
Joseph Thomas, Sr., 3 days, 1.60; 2 days, 1.75.------.-- - Oa 


PE SSE Meier ne aE REO $128 15 
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159 I IE noice ii cnet 128 15 

Due Alfred MeMiller, 5 d’ys, 1.25; 1 watch, 60..-. 6 85 

Due Cornelius Thomas, 5 - $0; 2.69, lie oe 
. . a agent for Cornelius Brock, 5 d’ys, 

66: 3 CR. Bence oo 

" ze 4 agent for James Handy, 1 wateh-— 70 
P. Hill, for am’t due his minor sons, Samson I[ill, 3 d’ys, 

sees Die Ge 8 I Oe vinci deni ctncndnnins 4 do 
Wis Fasner, 6. dye, 5:00; 1 Wate, 7b vnen ccicemencsmenin 10 35 
A. Shenanuydre for am’t due his wife, Emily, 43 d’ys, @ 

ies baste nes apc.“ ectie  ebialn aan eine ia 6 62) 
Wim. Leverenson, 5 d’ys (@ $1.60; 3 dys @ 1.75_-------- 10 05 
Morris Howard, for am’t due his wife, Caroline, 4 d’ys ( 

6: ) ees... nn eee 
lor am't due to M. Howard, Jr., 2 d’ys, (@ GO; 1 wateh, 50 = 1 70 
Adolph Hill, I ii spccisidiili daidiee tiie alt utiinaaiys Govenscaiees abide re 
Wm. Duarran, 2 dys, $1.75; 2 watch-,@ 75......---.- —— & 
Alfred Jackson, for Monah Jackson, his wife, } dys, $1.25; 

b wate Ee sickens ics thaiinianliinis jis llth onthe 6 30 
Alfred Carter, for Fanny Carter, his wife, 5 d’ys,(@115.. 5 7 
Louis Doctor, 2) d’ys, @ ee 2 OO 
Wim. Parker, for Julia Parker, his wife, 5 d’ys, (@ 1.25; 1 

WER, | FOO a hci ie tastes: ices diinicniiwinitannnieilgn dete ee ig 7 00 

$215 373 
Amount broth OVOP .ccucccdcnnccecenne BOO Ot 
Adolph paeee, 2 ORG, GB he kee natedieensns oe eee L 50 
SROCUReSh RAD CNG, OO Dice iencnetn ds diene 1 20 
a i oO 30 
A SEN E ROEGEt ie Wk a OE hm » 9d 
Peggy BOI sissies sails ciapiranbaiaiiihalienicimeia Maki la sternite So 
CRE TE itis store cri eeertnmimrarninnn: shia Uae acti nile omen Ce ae 
Noel Duplesis..- - - diate RIN ee Fa ROM GaP ee eee S 10 
ET TLE RAT RARE SE 6H OO 
Alpha ie 4+ 60 
Lazy Williams, 1 day, 1.20; 1 watch, 35...---- sneieenliacanaa 1 55 
Joseph Thomas, Jr., 2 dvs, BO I wbitien tintin: ntptibiiipniiniimmeaiai tae 1 20 
red. Willhams, 7 d’ys, .2o: a re 8S 9D 
A in evista eciciin- cite site dae italia aalais re 

160 21th Jud] Dist. Court, Parish of Plaquemines. 


P. Satoy vs. P. B. Dragon & Bro. 


On motion of James Wilkinson, att’y for the several parties whose 
names are fully set forth in the annexed account, made il part of 
this motion, and on suggesting to the court that in the above-entitled 
cause Bb. Saloy has caused a writ of provisional seizure to issue 
against P. B. Dragon & Bro., and has seized and has now in the 
sherit!’s possession the product of the crop of ISS5 on the Monsecour 


~ 


BERTRAND SALOY VS. SIMON BLOCH. 73 


plantation, consisting of a large quan-ity of sugar and molasses now 
on said place, as well as the moveable property used in cultivating 
same, and upon further suggesting that the several movers herein, 
whose full names, as well as the amounts due them, are fully set 
forth in the annexed detailed account during the past month and the 
early part of the present month, have been working together in 
harvesting the said crop at the rates and for the times set forth in 
the annexed account, which the Messrs. Dragon have agreed 
161 to pay to them, as stated therein, and that said amounts re- 
main due, owing, and unpaid to them, and that they are en- 
titled for the amounts so due them to the laborers’ privilege 
on the sugar, molasses, and moveable property used in the cultiva- 
tion of the Monsecour pl’t’n so seized on said property and now in the 
sheriff’s custody ; : 
And upon purchaser showing that the said privilege is of a higher 
rank than that of the seizing creditor, Mr. b. Saloy’s : 
lt is ordered by this hon. court that this motion of third opposi- 
tion of the laborers named in the present motion be filed; that copies 
thereof be served on Mr. B. Saloy and the sheriff of this parish; that 
movers recover judgment against Messrs. P. B. Dragon & Bro. for the 
several amounts placed opposite their names in the annexed ae- 
count, made a part of this motion, with costs; that the sheriff do 
retain out of the proceeds of the sale of the property now in his hands 
a sum sufficient to pay movers’ claims, with interest and costs; and 
that Mr. b. Saloy, the sheriff, and all other parties in interest, do 
show cause on the Ist Monday of March, 1884, why movers’ 
Loz claims should be paid, In) preference to and with privilege 
over all others, out of the proceeds of the'sale of the property 
provisionally seized in this cause. 
Parish of Plaquemines, Dee. 51st, 18853. 


A. E. LIVAUDAIS, Judge. 


24th Jud’l Dist. Court, Parish of Plaquemines. 
I}. SALOY vs. P. 1. DRAGON X Bro. 


On motion of James Wilkinson and Rob’t Hingle, atty’s for Henry 
Hingle, and on suggesting to the court that in the above-entitled 
cause DB. Saloy has caused a writ of provisional seizure to issue 
against P. B. Dragon & Bro., and has seized and has now in the 
sherifl’s possession the product of the crop of 1885 on the Monse- 
cour pl’t'n, consisting of a large quantity of sugar and molasses now 
en said place ; and upon further suggesting to the court that mover 
was employed as overseer on said place by defendants herein at a 
salary of fifty dollars per month; and that, in accordance with the 

terms of said contract, he-has for the past several months 
163 faithfully fulfilled the duties of overseer on said Monsecours 

pl't’n, and a balance of sixty ,°;5 dollars is still due, owing, 
and unpaid to petitioner, for which amount mover has a lien and 
privilege under art. 3217 of the civil code on the crop now under 
seizure : 

It is ordered by this hon. court that this motion of third opposi- 
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tion of Henry Hingle be filed ; that copies thereof be served on Mr. 
B. Saloy and the sheriff of this parish ; that mover recover judgment 
against Messrs. 2. B. Dragon & Bro. for the sum of sixty oO dollars, 
with costs; that the sheriff retain out of the proceeds of the prop- 
erty in his hands a sum suflicient to pay mover’s claim, with inter- 
est and costs, and that B. Saloy, the sheriff, and all other parties in 
interest, do show cause,on the Ist Monday of March, 1884, why 
mover’s claim should not be paid, in preference and privileges to all 
others, out of the proceeds of the property provisionally seized in 
the pre sent cause. | 
Parish of Plaquemines, Dee. 31, 155-4. 


A. EK. LIVAUDAIS, Judge. 
161 24th Jud’) Dist. Court, Parish of Plaquemines. 
B. Saroy vs. P. B. Dragon & Bro. 


On motion of James Wilkinson, att’y for July Garo, and on sug- 
gesting to the court that in the above-entitled cause B. Saloy has 
caused a writ of provisional seizure to issue against P. B. Dragon & 
Bro. and has seized and has now in the sheriff’s possession the 
product of the crop of 1583 on the Monsecour pl’t’n, consisting of a 
large quantity of sugar and molasses now on said place; and upon 
further suggesting to the court that Pierre B. Dragon & Bro. em- 
ployed mover to boil said crop of sugar and molasses and now owes 
to mover the sum of one hundred and twenty-five dollars for labor 
performed in doing so, and that the said sugar & molasses now 
under seizure was boiled, manufactured, and made by the Jabor of 
mover, and that mover ts entitled to a privilege thereon or to the 
proceeds thereof, as laborer, superior to th-e asserted by the land- 
lord, B. Saloy, herein: 

It is ordered by this hon. court that this motion of third opposi- 

tion of July Garo be filed ; that coples thereof be served on 
165 Mr. B. Saloy and the sheriff of this parish; that mover re- 

cover Judgment versus P. B. Dragon & Bro. for the sum of 
one hundred and twenty-five dollars, with costs; that the sheriff re- 
tain out of the proceeds of the property in his hands a sum sufficient 
to pay mover’s claim, with interest and costs, and that B. Saloy, the 
sheriff, and all other parties in interest do show cause, on the Ist 
Monday of March, 1SS4, why mover’s claim should not be paid, in 
preference and privilege to all others, out of the proceeds of the sale 
of the property provisionally seized in the present cause, 

Let the within motion of intervention be filed as herein prayed 
for and according to law. 

Parish of Plaquemines, Dee. 31, 1885. 


A. E. LIVAUDAIS. 
24th Jud’! Dist. Court, Parish of Plaquemines. 
B. Saroy vs. P. B. Dracon & Bro. 


On motion of James Wilkinson and Robert Hingle, att’ys for L. 
Leopold, and on suggesting to the court that in the above-entitled 
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cause B. Saloy has caused a writ of provisional seizure to issue 
166 =against P. B. Dragon & Bro., and has seized and has now in 
the sheriff’s possession the product of the crop of 1883 on 
the Monsecours pl’t’n, consisting of a large quantity of sugar and 
molasses now on said place, as well as the moveable property 
thereon, which serves to the working or cultivation of the same; and 
upon further suggesting to the court that the sum total of one hun- 
dred and twenty-seven ;';°y dollars — tickets on the said Monsecour 
pl’t’n were issued to the laborers on said place during the past three 
months as due bills for money due for labor and services performed 
in producing said crop now under seizure; and on showing to the 
court that said laborers transferred, assigned, and set over, with the 
laborers’ privilege on said crop now seized, said due bills, with their 
rights thereunder, and their claims for all amounts due arising out 
of said contract for labor performed on said crop with Messrs P. B. 
Dragon & Bro..to mover, L. Leopold; and upon showing due notice 
of said transfer of said claims and written acknowledgments of said 
indebtedness by and to Measrs. P. B. Dragon & Bro:, annexed hereto 
and made part hereof ; 
167 And upon showing that mover, under said transfers, with 
rights and privilege thereto annexed, has the laborers’ lien 
and privilege for the sum of one hundred and twenty seven ;\y° dol- 
lars superior to Mr. b. Saloy’- privilege: 

It is ordered, on said property so seized by this hon. court, that 
this motion of third opposition of L. Leopold be filed; that copies 
thereof be served on Mr. B. Saloy aud the sheriff of this parish ; 
that mover recover judgment against Mes-rs, P. B. Dragon & Bro. 
for the sum of one hundred and twenty-seven 7,5 dollars, with 
costs; that the sheriff retain out of the proceeds of the property in 
his hands a sum suflicient to pay mover’s claims, with interest 
and costs, and that B. Saloy, the sheriff, and all other parties in 
interest do show cause, on the Ist Monday of March, 1884, why 
mover’s claims should not be payed, with preference and privilege 
tu all others, out of the proceeds of the property provisionally seized 
In the present cause. 

Parish of Plaquemines, Dec. 51st, 1885 


A. E. LIVAUDAIS, Judge. 


Pre ALA Hacne, Dee. 15th, 1883. 
168 We hereby acknowledge that one hundred and twenty- 
seven ,% dollars of the Monsecour pl't’n tickets, transferred 
tu Mr. L. Leopold by the hands on the Monsecour pl’t’n, were duly 
issued by us as evidence or due bills for labor done and performed 
by said hands on the crop of 1883, and are due, owing, and unpaid. 


PIERRE B. DRAGON & BRO. 
24th Judicial Dist. Court, Parish of Plaquemines. 
B. Satoy vs. P. B. Dragon & Bro. 


On motion of James Wilkinson and Rob’t Hingle, att’ys for Geo. 
H. Hardeman, and on suggesting to the court that in the above- 
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entitled cause B. Saloy has caused a writ of provisional seizure to 
issue against P. B. Dragon & Bro., and has seized and has now in 
the sherifl’s possession the product of the crop of 18555 on the Mon- 
SCCOUTS plantation, consisting of a large quan-ity of sugar and Thio- 
lasses now on said place; and upon further suggesting to the court 
that mover was employed as engineer on said place by defendants 

herein at a salary of — per month, and that, in accordance 
169 with the terms of said contract, he has for the past several 

months faithfully fulfilled the duties of engineer on said Mon- 
secour pl’tn, and a balance of three hundred dollars is still due, 
owing, and unpaid to petitioner, for which amount mover has a lien 
and privilege under art. 3217 of the civil code on the crop now 


under seizure, it is ordered by this hon. court that this motion of 
ord opposition of Geo. H. Hardeman be filed; that copies thereo! 


be served on Mr. B. Saloy and the sheriff of this parish ; that mover 
recover judgement against P. B. Dragon & Bro. for the sum of three 
hundred dollars, with costs; that the sheriff retain out of the pro- 
ceeds of the property in his hands a sum sufficient to pay mover’s 
claim, with interest and costs, and that B. Saloy, the sheriff, and all 
other parties in interest do show cause, on the Ist Monday of March, 
ISS4, why mover’s claim should not be paid in preference and 
privilege to all others out of the proceeds of the property previously 
seized in the present CAUSC, 
Parish of Plaquemines, Dee. 31, 1883. 


A. Ek. LIVAUDATS, Judge. 


170 °!4th Jud’l Dist. Court, Parish of Plaquemines. 
B. Saroy vs. P. B. Dracon «& Bro. 


Qn motion of James Wilkinson, att’'y for Geo. IL. Crowther, and 
on suggesting to the court that in the above-entitled cause DB. Saloy 
has caused a writ of provisional seizure to issue against P. B. Dragon 
W Bro., and has seized and has now in the sheriff’s possession the 
product of the crop of 1885 on Monsecour pl't'n, consisting of sugar, 
molasses, & rice now on said place, and all the moveable property 
which serves to the working of said plantation ; 

And on further suggesting to the court that your mover is the 
purchaser and transferee of certain claims for labor done and per- 
formed on said crop and plantation, with the laborers’ privileges 
bearing on said crop as accessory to said rights; and on showing 
to the court that upon presentation of said claims to Mr. Pierre B. 
Dragon & Bro. they acknowledged sald indebtedness and gave a 


draft In payment thereof on Mr. 8. Block, of N. O., for the sum of 


sixty-seven dollars of the amount of said claims, which drafts 

Mr. 8S. Block refuses to pay, and which is annexed and forms 
171) =o part of this motion; and on further suggesting to the court 

that by virtue of the privileged claims duly transferred to 
mover, and acknowledgment thereof for the above amount, that 
mover Is entitled to have his said privilege securing said claims recog- 
nized on the product of the crop now under seizure, or the proceeds 
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thereof, as the first lien and privilege thereon, and as superior to 
the landlord privileged asserted by Mr. B. Saloy: 

Wherefore it is ordered by this hon. court that this motion of Geo. 
Hi. Crowther in third opposition be filed; that copies thereof be 
served on Mr. B. Saloy and the sheriff of this parish; that mover 
recover judgment versus P. B. Dragon & Bro. for the sum of sixty- 
seven ;\°; dollars, with costs; that the sheriff retain out of the pro- 
ceeds of the property seized in this ‘cause a sum sufficient to pay 
mover’s claim, with interest and costs, and that B. Saloy, the sheriff, 
and all other parties in interest do show cause, on the Ist Monday 
of March, 1SS4, why mover’s claim should not be paid in preference 
to all others out of the proceeds of the property provisionally seized 
In the present cause. 

Parish of Plaquemines, Dee. 51st, 1885. 


(Signed) A. E. LIVAUDAIS, Judge. 


172 Filed Dee. 31st, 1885. 
A true copy. 


D. A. THIBAUT. 


24th Judicial District Court, Parish of Plaquemines. 
B. Saroy vs. P. B. Dracon & Bro. 


On motion of James Wilkinson, att’y for Patrice Lae, and on 
suggesting to the court that in the above-entitled cause b. Saloy has 
caused a writ of provisional seizure to issue against P. b. Dragon & 
bro., and has seized and has now in the sheriff’s possession the 
product of the crop of 1885 on the Monsecour pl’t’n, consisting of 
a large quantity of sugar and moiasses now on said place, and all 
the moveable property which serves to the working of the said 
plantation ; and on further suggesting to the court that mover was 
employed as laborer on said pl’t’n in making, harvesting, and 
manufacture of said crop, for which labor and services which he 
rendered the sum of fifty dollars is still due, owing, and unpaid by 
Pierre Bb. Dragon & Bro. to your mover, and that mover has the 

laborers’ privilege on said property now under seizure in 
173 this eause superior to the privilege asserted by the landlord 
herein: 

It is ordered by this hon. court that this motion of third opposi- 
tion of Patrick Lae be filed; that copies thereof be served on Mr. 
B. Saloy and the sheriff of this parish; that mover recover judg- 
ment vs. P. B. Dragon & Bro. for the sum of fifty dollars, with costs ; 
that the sheriff retain out of the proceed- of the property now in his 
hands a sum sufficient to pay mover’s claim, with interest and costs, 
and that B. Saloy, the sheriff, and all other parties in interest do 
show cause, on the Ist Monday of March, 1884, why mover’- claim 
should not be paid in preference and by privilege before all other- 
out of the proceeds of the sale of the property provisionally seized 
in the present cause. 

Parish of Plaquemines, Dec. 51st, 1885. 


(Signed) A. E. LIVAUDAIS, Judge. 
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Filed Dee. 31, 1883. 
A true copy. 


D. A. THIBAUT. 


24th Judicial Court, Parish of Plaquemines. 
B. Saroy vs. P. B. Dracon & Bro. 


174 On motion of James Wilkinson & Rob’t Hingle, att’ys for 

Hlenry Ilingle, and on suggesting to the court that in the 
above-entitled cause Lb. Saloy has caused a writ of provisional seizure 
to issue against P. B. Dragon & Bro.,and has seized and has now in 
the sheriff's possession the product of the crop of 1885 0n the Monse- 
cour pl't’n, consisting of 2 large quan-ity of sugar and molasses now 
on said place; and upon further suggesting to the court that mover 
was employed as overseer on said place by defendants herein ata 
salary of fifty dollars per month, and that in accordance with 
ihe terms of said contract he for the past several months faithfully 
fulfilled the duties of overseer on said Monsecour pl’t’n and a bal- 
ance of sixty ,°,"5 dollars is still due, owing, and unpaid to petitioner, 
for which amount mover has a lien and privilege under art. 3217 of 
the civil code on the crop now under seizure: 

It is ordered by this hon. court that this motion of third opposi- 
tion of Henry Ilingle be filed; that copies thereof be served on Mr. 
3. Saloy and the sheriff of this parish; that mover recover judg- 

ment against Messrs. P. Bb. Dragon & Bro. for the sum of 
175 so sixty ,°,°, dollars, with costs; that the sheriff retain out of the 

proceeds of the property in his hands a sum sufficient to pay 
mover’s claim, with interest and costs, and that B. Saloy, the sheriff, 
and all other parties in interest do show cause, on the Ist Monday of 
March, 1884, why mover’s claim should not be paid in preference to 
all others out of the proceeds of the property provisionally seized in 
the present cause. 

Parish of Plaquemines, Dec. 31st, 1884. 


(Signed) A. E. LIVAUDAIS. 


riled Dee. 51, 1888. 
A true copy. 


D. A. THIBAUT. 


?4th Judicial Dist. Court, Parish of Plaquemines. 
| 
Bb. Saroy vs. P. B. Dracon & Bro. 


On motion of James Wilkinson and Rob’t Hingle, att’ys for Geo. 
Il. Hlardeman, and on suggesting to the court that in the above- 
entitled cause B. Saloy has caused a writ of provisional seizure to 
issue against P. B. Dragon & Bro., and las seized and has now in 
the sheriff's possession the product of the crop of 1SS5 on the Mon- 

secour pl't’'n, consisting of a large quantity of sugar and 
176 molasses now on said place; and upon further suggesting to 
the court that mover was employed as engineer on said place 
by defendant herein at a salary of — per month, and that in ae- 
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cordance with the terms of said contract he has for the past severai — 
faithfully fulfilled the duties of engineer on said Monsecour pl’t’n, 
and a balance of three hundred dollars is still due, owing, and un- 
paid to petitioner, for which amount mover has a lien and privilege 
under art. 3217 of the civil code on the crop now under seizure: 

It is ordered by this hon. court that this motion of third opposition 
of Geo. H. Hardeman be filed; that copies.thereof be served on Mr. 
B. Saloy and the sheriff of this parish. 

That mover recover judgment against P. B. Dragon & Bro. for 
the suin of three hundred dollars, with costs; that the sheriff retain 
out of the proceeds of the property in his hands a sum sufficient to 
pay mover’s claim, with interest and costs, and that b. Saloy, the 
sheriff, and all other parties in interest do show cause, on the Ist 
Monday of Dee., 1854, of March, why mover’s claim should not be 

paid in preference and privilege to all others out of the pro- 
177 ~~ ceeds of the property provisionally seized in the present cause. 
Parish of Plaquemines, Dec. 51, 1883. 


(Signed) A. E. LIVAUDAITS, Judge. 


Filed Dee. 31st, 1885. 
A true copy. 


D. A. THIBAUT. 


24th Jud’l Dist. Court, Parish of Plaquemines. 
Bb. Savoy vs. P. B. Deacon & Bro. 


On motion of James Wilkinson, att’y for July Garo, and on sug- 
gesting to the court that in the above-entithed cause B. Saloy has 
caused a writ of provisional seizure to issue against P. B. Dragon & 
Bro., and has seized and has now in the sheriff’s possession the pro- 
duct of the crop of 1885 on the Monsecour pl’t’n, consisting of a 
large quan-ity of sugar and molasses now on said place; anc upon 
further suggesting to the court that Pierre B. Dragon & Bro. em- 
ploved mover to boil said crop of sugar and molasses & now owes to 
mover the sum of one hundred and twenty-five dollars for labor 
performed in doing so, and that the said sugar and molasses now 

under seizure was boiled, manufactured, and made by the 
17S labor of mover, and that mover is entitled to a privilege 

thereon to the proceeds thereof as laborer superior to the 
privilege asserted by the landlord, Bb. Saloy, herein; it is ordered 
by this hon. court that this motion of third opposition of July Garo 
be filed ; that copies thereof be served on B. Saloy and the sheriff of 
this parish ; that mover recover judgment versus P. B. Dragon & Bro. 
for the sum of one hundred and twenty-five dollars, with costs ; 
that the sheriff retain out of the proceeds of the property in his 
hands a sum sufficient to pay mover’s claim, with interest and 
costs, and that B. Saloy, the shetiff, and all other parties in interest 
do show cause, on the Ist Monday of March, 1884, why mover’s 
claim should not be paid in preference and privilege to all others 
out of the proceeds of the sale of the property provisionally seized 
in the present cause. 


SO BERTRAND SALOY Vs. SIMON BLOCH. 


Let the within motion of intervention be filed as herein prayed 
for and according to law. 
Parish of Plaquemines, Dee. 51, 185s. 


(Signed) A. E. LIVAUDAIS, Judge. 


hiled Dee. 31, 1883. 
A true COpy. 


D. A. THIBAUT. 


179 24 Jud’l Dist. Court, Parish of Plaquemines. 
B. Savoy vs. P. B. Dragon. 


On motion of James Wilkinson and Robert Hingle, att’ys for L’ 
Leopold, and on suggesting to the court that in the above-entiled 
cause DB. Saloy has caused a writ of provisional seizure to Issue 2gainst 
P.B. Dragon & Bro., and has seized and has now in the sheriff's 
possesslon the product of the crop of 1SS3 on the Monsecour pl’t'n, 
consisting of a large quantity of sugar and molasses now on said 
place, as well as the moveable property thereon which serves to the 
working or cultivation of the same; and upon further suggesting to 
the court that the sum total of one hundred and twenty-seven 4}, 
dollars —ticketson thesaid Monsecour pl’t’n were issued to the laborers 
on said place during the past three months as due-bills for money 
due for labor and services performed in producing said crop now 
under seizure, and on showing to the court that said laborers trans- 
fi rred, assigned, and set over with the laborers’ privilege On) sald 

crop now seized said due-bills, with their rights thereunder, 
ISO) and their claims for all amounts due arising out of said con- 

tract for labor performed on said crop, with Messrs. P. B. 
Dragon & Bro. to mover, L. Leopold, and upon showing due notice of 
said transfer of said claims and written acknowledgement of said 
Indebtedness by and to Messrs. P. Bb. Dragon & Bro., annexed hereto 
and made part hereof; and upon showing that mover, under said 
transfer, with rights one privileges thereto annexed, has the laborers’ 
lien and privilege for the sum of one hundred and twenty-seven 7,°, 
dollars, superior to Mr. B. Saloy’- privilege on said property so seized, 
it is ordered by this hon. court that this motion of third opposition 
of |. Leopold be filed: that coples thereof be served on Mr. B. Saloy 
and the sheriffof this parish; that mover recover judgment against 
Messrs. P. B. Dragon & Bro. for the sum of one hundred and twenty- 
seven 4)" dollars, with costs; that the sheriff retain out of the pro- 
ceeds of the property in his hands a sum sufficient to pay mover’s 
claini, with interest and costs, and that B. Saloy, the sheriff, and all 
other parties In interest do show cause, on the Ist Monday of March, 
1SS4, why mover’s claim should nut be paid with preference and 
privilege to all others out of the proceeds of the property pro- 
Visionally seized in present cause. 

Parish of Plaquemines, Dee. dist, 1883. 


IS] (Signed) A. = LIVAUDAIS, Judge. 


BERTRAND SALOY VS. SIMON BLOCH. 
Filed Dee. 31, 1883. 

A true copy. 

D. A. THIBAUT, 


24th Jud’l Dist. Court, Parish of Plaquemines. 
B. Satoy vs. P. B. Dracon & Bro. 


On motion of James Wilkinson, att’y for the several parties whose 
names are fully set forth in the annexed account, made a part of 
this motion, and on suggesting to the court that in the above-enti- 
tled cause B. Saloy has caused a writ of provisional seizure to issue 
against P. B. Dragon & Bre., and has seized and has now in the 
sheriff's possession the product of the crop of 1883 on the Monse- 
cour pl’t’n, consisting of a large quan-ity of sugar and molasses now 
on said place, as well as the moveable property used in cultivating 
same; and upon further suggesting that the several movers herein, 
whose full names, as well as the amounts due them, are fully set 
forth in the annexed detailed account, during the past month and 
the early part of the present month, have been working together 

in harvesting the said crop at the rates and for the time 
182 set forth in the annexed account, which the Messrs. Dragon 

have agreed to pay to them as stated therein, and that said 
amounts remain due, owing, and unpaid them, and they are enti- 
tled, for the amounts so due them, to the laborers’ privilege on the 
sugar, molasses, and moveable property used in the cultivation of 
the Monsecour pl’'t'n so seized on said property and now in the 
sheriff's custody ; and upon further showing that the said privilege 
isota higher rank then that of seizing creditor, Mr. B. Saloy: 

It is ordered by this hon. court that this motion of third opposi- 
tion of the laborers named in the present motion be filed; that 
copies thereof be served on Mr. B. Saloy and the sheriff of this 
parish ; that movers recover judgment against Messrs. P. B. Dragon 
& Bro. for the several amounts placed opposite their names in the 
annexed account made a part of this motion, with costs; that the 
sheriff do retain out of the proceeds of the sale of the property now 
in his hands a sum sufficient to pay movers’ claim, with interest and 
costs, and that Mr. B. Saloy, the sheriff, and all other parties in in- 

terest do show cause, on the Ist Monday of March, 1884, why 
188 movers’ claim should not be paid in preference to and with 

privilege over all others out of the proceeds of the sale of the 
property provisionally seized in this cause, 

Parish of Plaquemines, Dee. 31st, 1585. 

(Signed) A. 


Filed Dee. 51, 1883. 
A true copy. 


ee 


% LIVAUDAIS, Judge. 


D. A. THIBAUT, 
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BERTRAND SALOY VS. SIMON BLOCH. 


24th Jud’l Dist. Court, Parish of Plaquemines. 


B. SALOY ) 
8. > No. 617. 
P. Bb. DRAGON &«& Bro. | 


On motion of James Wilkinson, att’y of C. V. Thibaut, sheriff, 
and on suggesting to the court that in the above-entitled cause that 
the plaintiff, B. Saloy, cause to be issued from this hon. court a writ 
of provisional seizure, by virtue of which mover seized a large 
amount of moveable property on the Monsecour pl’tn, to wit, the 
crop remaining thereon, consisting of cane, sugar, and molasses, 
horses, cows, carts, and all of the moveable property and utensils 
usually employed in carrying a sugar pl’t’n, and that in the present 
cause the sheriff herein has incurred considerable cost In harvesting, 

manufacturing, feeding, and keeping said products, animals, 
ISt = and moveables, and that for his cost and the expenses incur- 

red and paved by him, as aforesaid, the sum of six hundred 
and twelve 5143-100 dollars is due, owing, and unpaid to mover by the 
said plaintiff herein, as is evidenced by the annexed detailed bill of 
said sheriff’s costs, made a part of this motion; and on further sug- 
gesting to the court that the said Bb. Saloy, under and by virtue of 
a forthcoming bond in the above cause, has taken into his possession 
the property is aforesaid, and has caused — sume to be sold, and 
has now the proceeds of same in his possession, and that he is 
legaliy obliged and that it is his duty to pay the charges of mover 
as aforesaid, wherefore it is ordered by this hon. court that B. Saloy 
show cause, on the 7th day of March, 1884, 10 a. m., why said 
Cost should hot be taxed according Lo the foregoing bill, and the 
said B. Saloy should not be condemned to pay into the hands of V. 
©. Thibaut, sherill, the sum of six hundred and twelve 513-100 dol- 
lars to pay and satisfy his costs and expenses herein. : 

Service aecepted, 

Kk. HOWARD McCALEB, 
Alt’y — B. Saloy. 
isd) 24th Jud’l Dist. Court for the Parish of Plaquemines. 
Bb. SALOY } 
Us. -No. 617. 
P. B. Dracon & Bro. } 


Now comes the plaintiff, Bertrand Saloy, by his undersigned at- 
torney, who, for exception to the rule of Chas. V. Thibaut, sheriff 
of this parish, made returnable this day, says— ) 

Ist. That there is a non-joinder of parties in said rule; that de- 
fendants are necessary parties to proceedings by rule to tax sheriff’s 
costs, and should have been served and notified. 

9nd. That sinee said- rule was filed defendants have made a cessu 
honorum under the insolvent laws of this State: that said surrender 
has been aecepted and a stay of proceedings ordered ; that this cause 
has been transferred to said Insolvency proceedings, in which alone 
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the sheriff can proceed contradictorily with all parties in interest ; 
that this appearer here refers to said insolvent proceedings, entitled 
P. B. Dragon & Bro. vs. Their Creditors, No. — of the docket of this 
court, and makes the same a part of this exception. 
ord. ‘That said rule is premature and cannot now be entertained. 
Wherefore he prays that these exceptions be maintained 
186s and said rule dismissed, with costs. 
EE. HOWARD McCALEB, 
Att'y B. Saloy, Plaintiff. 


24th Jud’l Dist. Court, Parish of Plaquemines. 


B. SALoy 
vs. No. 617. 
P. B. Dragon & ATHANASE DRAGON. 


Plaintiff offers in evidence two notes, each dated New Orleans, 
19th July, 1881, drawn by P. B. Dragon to his own order, by him 
endorsed, and endorsed also by Athanase Dragon, each for $4,800, 
pavable Ist Oct., 1882, and Ist Oct., 1853; 2, copy act of lease from 
Jules Lapene to P. B. Dragon, passed before A. Hero, Jr., not. pub., 
on 19th July, 1881, and admission thereto attached, signed by Pierre 
3. Dragon; lease of B. Saloy to P. B. Dragon & Bro. of Ste. Sophie 
tract under private signature, dated Feb’y Ist, 1583. 


24th Jud’l Dist. Court, Parish of Plaquemines. 


Bb. SALOY ) 
vs. a ae No 617. 
P. B. Dracon & AruHanase Draaoy. J 


1ST On motion of A. Lartigue, Esq., on behalf of E. Howard 

MecCaleb, of counsel for plaintiff, and on adducing due proof 
of plaintiff’s demand, and of considering the law and the evidence 
to be in favor of said plaintiff and against the defendant-, it is; there- 
fore, ordered, adjudged, and decreed that the judgment by default 
herein entered on the 21st day of March, 1884, be now confirmed 
and made final, and that said plaintiff, Bertrand Saloy, do have and 
recover of the defendant-, Pierre B. Dragon and Athanase Dragon, 
in solido, 1st, the sum of two thousand eight hundred dollars, less 
the sum of two thousand and twenty-five ;2, dollars, paid on ac- 
count Dee. 23, 1882, and the further sum of one thousand and 
twenty-six ;’4, dollars paid on account Noy. 10th, 1883, with eight 
per cent. interest from the Ist day of October, 1882, until paid ; and, 
secondly, the sum of four thousand eight hundred dollars, with 8S % 
interest from the Ist of Oct., 1883, until paid, with ten per (10%) cent. 
attorney-’ fees upon said amouidts, with lessor’s len and privilege 
upon all the moveable- found upon the premises and attached to 

the Monsecour pl't’n; and it is further ordered, adjudged, 
ISS and decreed that said defendants be condemned to deliver 

unto plaintiff two hundred barrels of rough rice of first qual- 
ity; or, in default thereof, to pay unto plaintiffs the further sum of 
eight hundred ($800) dollars in lieu thereof, with lessor’s lien and 
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privilege upon the moyeables found upon the premises and attached 
to the Ste. Sophie tract, in this parish; and it is further ordered 
that the property herein provisionally seized be sold to pay and sat- 
isfy plaintiff’s claim, with costs. 

Judgment rendered and signed March 25th, 1884, it being the 
last day of the present term. 


A. E. LIVAUDAITS, Judge. 


Twenty-fourth Judicial District Court in and for the Parish of 
Piaqguemines. 


I, Demas A. Thibaut, clerk of the twenty-fourth judicial district 
court of Louisiana in and for the parish of Plaquemines, do hereby 
certify that the foregoing — pages contain and form a full, 
189 = comple-, true, and perfect transeript of the record and pro- 
ceedings had in the case of Bertrand Saloy vs. P. B. Dragon 
& Bro., No. 617 of the docket of the said court. 
Witness my hand and the seal of said court this — day of May, 
A. D. 1884. 
— ——, Clerk. 


I, Albert FE. Livaudais, judge of the twenty-fourth judicial district 
court of Louisiana, do certify that Damas A. Thibaut, whose name 
is signed to the above certificate as clerk of the twenty-fourth judi- 
cial district court for the parish of Plaquemines, was, at the time of 
signing said certificate and is now, the clerk of said court; that 
said certificate is in due form of law, and that full faith and credit 
are due to his official attestations as such clerk. 

Given under my hands this Ist day of May, A. D. 1884. 

— —, Juilye. 


190 Motion for New Trial Set for Hearing. 
extract from Minutes. 


New Or.eans, Saturpay, January 30, 1886. 
Court met pursuant to adjournment. 
Present: ilon. Aleck boarman, district judge. 


U.S. Cireuit Court. 
Sruon Brock 


's | No. 10540. 


DERTRAND SALOY. 


On motion of counsel for both parties, it is ordered that the 
motion for a new trial in this cause be set down for hearing on 
Saturday, the 6th proximo, at 11 a. m. 


BERTRAND SALOY Vs. SIMON BLOCH, 


Motion for New Trial Continued. 
Extract from Minutes. 

New ORLEANS, SATURDAY, February 6th, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 

U.S. Cireuit.Court. 
e Simon Briocu 
Us. - No. 10540. 

BERTRAND SALOY. 

by consent of counsel for both parties, it is ordered that the 


motion of the defendant for a new trial in this cause be continued 
until Saturday, the 20th inst., at 11 a. m. 


1] Motion for New Trial Submitted. 
Extract from Minutes. 
New Or veans, SATURDAY, February 20th, 1886. 

Court met “tog to adjournment. 

Present: Hon. Edward C. Billings, district judge; Hon. Aleck 
Boarman, district judge. 

U.S. Cireuit Court. 
Simon BLock ) 
vs. > No. 10540. 
BERTRAND SALOY. J ' 

This cause came on to be heard on the motion for a new trial 
herein as to the second ground thereof, and, after hearing arguments 
of counsel for the respective parties, was submitted, when the court 
took time to consider. 

Motion for New Trial Refused. 
Extract from Minutes. 
New Orveans, Monpay, May, 51, 1886. 

Court met pursuant to adjournment. 

r= Present: Hon. Edward C. Billings, district judge. 
U.S. Circuit Court. 
Simon Briocnu : 
vs. >» No. 10540. 
BertRANp SAnoy. } 


This cause came on to be heard on the second ground of the de- 
fendant’s motion for a new trial herein, viz., “ Because the verdict 
and judgment do not pass upon and dispose of the issues 

192 raised by the pleadings and evidence, the jury having failed 
to pass upon defendant’s reconventional demand,” and was 
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urgued by counsel; whereupon and upon consideration thereof it 
was ordered that the said application for a new trial be refused, and 
that the verdict and judgment herein rendered remain undisturbed. 


Motion for New Trial Reinstated. 
Ixtract from Minutes. 
New Or:LEANS, Tuespay, June Ist, 1886. 


Court met pursuant to adjournment. 
Present: Ilon. Edward C. Billings, district judge. 


U.S. Cireuit Court. 


S.Mon Briocu 
is No. LO540. 


BERTRAND Sanoy. | 


ln this ense it is ordered that the motion for new trial be rein- 
stated, and by consent of counsel the said motion is fixed for hear- 


ing for Saturday next, the 5th day of June, 1886. 


Motion of Plaintiff for Signature of Judgment. 
Iixtract from Minutes. 


NEW ORLEANS, Saturpay, June 5th, 1886. 
Court met pursuant to adjournment. 
Present: Ilon. Edward C. Billings, district judge. 


U.S. Cireuit Court. 


193 Simon Briocy ) 
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This cause came on to be heard on the s cond ground of the de- 
fendant’s motion for a new trial, VIZ., “Because the verdict and 
judgment do not pass upon and dispose of the issues raised by the 
pleadings and evidence, the Jury having failed to pass upon the de- 
fendant’s reconventional demand,” and was argued by counsel for 
the respective parties; whereupon and upon consideration thereof 
it was ordered that the said application for a new trial be refused, 
but leave is given to the defendant to present the objections to the 
sufficieney of the verdict. contained in this motion whenever the 
plaintiff shall move the court for judgment upon said verdict. 

And thereupon eounsel for plammtilt moved the court to slon the 
judgment herein, which motion being opposed by the counsel for 
the defendant upon the ground of the insutticieney of the verdict of 
the jury to authorize said judgment in that it did not pass upon 
the reeconventional demand of defendant, the matter was argued 
by the counsel for the parties, respectively, and submitted, when the 
court took time to consider. 


fF 
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194 Motion of Plaintiff for Signature of Judg’t Granted. 
Extract from Minutes. 


NEW ORLEANS, TurespAy, June Sth, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


U.S. Circuit Court. 


Simon Briocu \ 
vs. N 


_ 0. 10540. 
BERTRAND SALoy. | 


In this cause the court having duly considered the matter of the 
signing of the judgment herein, it is ordered that the plaintiff's 
motion to sign the judgment in this cause be granted. 


Bill of Exceptions. Filed Sth June, 1886. 
United States Cireuit Court, Eastern District of Louisiana. 


Simon Broci ) 
rs. » No. 10540. 
JERTRAND SALOY. 


Be it remembered — on the trial of this cause, defendant having 
adduced evidence tending to prove that after deducting the amount 
of necessary supplies and money actually advaneed by plaintiff to 
P. B. Dragon & Bro. (during the year 1883) to-gultivate, gather, and 
manufacture the crops of sugar, rice, & ete., on “ Monsecour planta- 

tion” from the net proceeds of said crops received and realized 

195 = by him from the said plantation during the year 1883 there 
remained a balance in his (plaintiff’s) hands exceeding the 

sum of six thousand three hundred and sixty-seven ($6,867) dollars 
(difference between necessary supplies advanced and net proceeds of 

crops received and sold), and plaintiff having adduced evidence 

tending to prove the contrary, and defendant having adduced evi- 

dence tending to prove that P. B. Dragon & Bro. were indebted 

unto him (defendant) in the sum of six thousand three hundred 

and sixty-seven ($6,367) dollars for rent of “ Monsecours plantation ” 

ra t 2 for the year 1883, and for balance of rent of said plantation for the 
vear 1882, and for which defendant had obtained judgment against 

’ P. B. Dragon & Bro., with recognition of landlord’s lien, and which 
judgment remains due and unsatisfied, which rent and landlord’s 

lien, plaintiff claimed, had been waived in his favor; and defendant 

having further adduced evidence tending to prove that plaintiff 
promised, agreed, and bound himself to pay over to him (defendant), 

in discharge of the amount due him for rent by P. B. Dragon & 

Bro. for the years 1883 and 1882, whatever balance remained in his 

) hands after deducting the amount due him (plaintiil) for necessary 

supplies from the net proceeds of the crops of Monsecours planta- 
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tion for the year 1863, said agreement having been made 

196 with the consent and approval of P. Bb. Dragon — Bro., and 
said Bloch adducing evidence to prove that his advances 
under his contract exceeded the proceeds of sale of the crops of said 
Dragon, the court, in instructing the jury, charged as follows, viz: 
Saloy presents his demand in reconvention for six thousand 
three hundred and sixty-seven (6,567) dollars. He denies owing 
Bloch anything, and alleges that Bloch owes him this sum. He 
says that under the contract Bloch furnished Dragon twelve thou- 
sand ($12,000) dollars, instead of sixteen thousand ($16,000) dollars; 
that the crop was received by Block himself, and sold for sixteen 
thousand ($16,000) dollars. Therefore he says to Bloch, If you ad- 
vance only twelve thousand ($12.000) dollars, and received sixteen 
thousa.ad ($16,000) dollars, you must pay me over four thousand 
($4,000) dollars, because you violated the contract with me, and you 
must pay me what is left. Now I will present the case more fully. 
“Saloy says that Bloch admits that the amounts advanced by him 
on crop was only twelve thousand ($12,000) dollars, and that it sold 
for sixteen thousand (816,000) dollars, and that the difference 


197 belongs hy longs to him . besides, he Savs that in the amount of 


twelve thousand ($12,000) dollars furnished that he charges 
Dragon with things not in their nature necessary supplies, and which 
were not covered under the factor’s lien in the contract. How much 


that was Leannotsay: it isa matter of fact for you—that is, the case of 


Saioy in reeonvention, Let me say upon that part of the case that 
if you have heard the advice of the court, — you should find that he 
(Bloch) only did advance twelve thousand ($12,000) dollars, and 
collected sixteen thousand (816,000) dollars, four thousand ($4,000) 
dollars of it certainly belongs to Saloy. If you find in the twelve 
thousand ($12,000) dollars, as a matter of fact, that there was one 
thousand ($1,000) dollars for supplies not covered by the factor’s 
lien, that one thousand (S1,000) dollars belongs to Saloy, because 
Saloy promised to stand aside to the extent of only of allowing Bloch 
to collect his money for necessary supplies as a factor. And plain- 
tiff having admitted that he had received one hundred (100) — 
of rice from St. Sop hie }) lantation, also leased from defend: unit by 

Dragon Bro., which he sold for three hundred and fifty ($350) 
19S dollars, and consenting that defendant should be e ‘redited for 

said amount, the court further charged the jury ‘that Bloch 
is responsible for three hundred and fifty (8550) dollars, proceeds of 
one hundred (100) sacks of rice received from the St. Sophie planta- 
tion and sold by him. Let this one hundred (100) sacks of rice be 
charged against Bloch as if it was charged against him by Saloy ; 
that exeludes the necessity of going from one plantation to 
another.” 

And after the jury had returned into court and rendered their 
verdict plaintiff's counsel moved the court to enter up judgment 
upon the said verdict as rendered by the jury (in accordance there- 
with), and thereupon defendant, through his counsel, then and there 
objected for the reason that the jury had failed to act upon defendant- 
reconventional demand, and because the said verdict is not respon- 
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sive to the issues involved and is informal and defective, in that it 
fails to pass upon defendant’s reconventional demand; but the court 
granted the motion made by plaintiff’s counsel notwithstanding de- 
fendant’s objections, ordered the judgment to be entered up 
199 as rendered, because the court held that the jury had in its 
verdict passed upon both the original and reconventional 
demands. 

To which ruling of the court ordering judgment to be entered up 
in accordance with the verdict rendered by the jury herein counsel 
for defendant then and there excepted and reserved this his bill of 
exception and tendered the same for signature; which is accord- 
ingly done. 

(Signed) EDWARD C. BILLINGS, Judge. 


W.S. B., 
For PU. 
Judgment. Judgment Book. 


Circuit Court of the United States, Fifth Cireuitand Eastern District 
of Louisiana. April Term, 1885. 


New Orveans, Tuespay, June 23rd, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Simon Biocu 
8. No. 10540. 
BERTRAND Saroy. } 


By reason of the verdict of the jury herein and in accordance 
therewith, it is ordered, adjudged, and decreed that the plain- 
200 tiff, Simon Bloch, an alien, subject of the Emperor of Ger- 
many,do have and recover of and from the defendant, 
Bertrand Saloy, a citizen of the State of Louisiana, residing in the 
parish of Orleans, the sum of thirty-eight hundred and twelve +'y% 
dollars ($3,812.30) less three hundred and twelve 3%) ($312.50) for 
one hundred sacks rice from St. Sophie plantation and the cost of 
suit. 
Judgment rendered June 25rd, 1885. 
Judgment signed June Sth, 1886. 
(Signed) EDWARD C. BILLINGS, Judge. 


Motion and Order for Writ of Error. Entered and Filed 10th June 
LSS6. 


United States Cireuit Court. Mastern District of Louisiana. 
Simon Briocn 
vs. > No. 10540. 
BERTRAND SALOY. 
On motion of E. Howard MecCaleb, Esq., attorney for defendant, 


and on suggesting that there is error to defendant's prejudice in 
12—1019 
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the judgment herein rendered against him and signed June Sth, 
ISSG6, it is ordered that defendant, Bertrand Saloy, be allowed a writ 
of error from said judgment, returnable, according to law, to the 

Supreme Court of the United States en the second Monday 
20] of October, A. D. 1556, and that the same operate as a super- 

sedeas upon the said defendant giving bond, conditioned and 
approved according to law, in the sum of five thousand ($5,000) 
dollars. 


Bond for Writ of Krror. Filed June 10th, 1SS6. 


Know all men by these presents that we, Bertrand Saloy, as prin- 
cipal, ——, as surety, are held and firmly bound unto Simon 
loch, plammtil in the cause No. 10540 of the docket of the cireuit 
court of the United States for the eastern district of Louisiana, in 
the full and just sum of five thousand (85,000) dollars, to be paid 
to the said Simon Bloch, his certain attorney. executors, administra- 
Lors, or ASSIGNS ; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, administrators, Jointly and sev- 
erally, by these presents. 

Sealed with our seals and, dated this 10th day of June, in the year 
of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at a circuit — of the United States, fifths judicial 

circuit, holding sessions in and for the eastern district of 
202 = Louisiana, in a suit depending In said circuit court, wherein 

suid Simon Bloch was and is plaintiff and Bertrand Saloy 
defendant, judgment was rendered against said Bertrand Saloy, de- 
fendant; and the said Bertrand Saloy having obtained a writ of 
error and filed a COPY thereof in the clerk’s office of the said cireuit 
court to reverse the judgeme nt in the aforesaid suit. and a citation 
directed to the said Simon Bloch citing and admonishing him to be 
and appear at the Supreme Court of the United States to be holden 
at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Bertrand Saloy shall prosecute his writ to effect and answer all 
damages and costs 1f he fail to make his plea good, then the above 
obligation to be void; else toremain in full foree and virtue. 

B. SALOY. [L. Ss. 
J. HERNANDEZ. [1.s. 


Sealed and delivered in the presence of— 


EE. HOWARD McCALEB. 


Bond approved as to form and sufliciency of surety. 
June 10th, 1556. 


EDWARD C. BILLINGS, Judge. 


l’xrrep STATES OF AMERICA. 
Kast ri District of Louisiane. } 


Ss: 


Personally appeared Joseph Hernandez, who, being duly 
205 sworn, deposes and says that he is the surety on the within 
bond; that he resides in the city of New Orieans, parish of 


Sth, 
writ 
the 
day 
per- 
and 
100) 
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Orleans, and is worth the full sum of five thousand ($5,000) dollars 
over and above all his debts and liabilities and property exempt 
from execution. 


J. HERNANDEZ. 


Subscribed and sworn before me this 10th day of June, 1886. 
E. R. HUNT, 


Commissioner U.S. Circuit Court, Kastern District of Louisiana. 


204 Unitep STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 
Crherk’s OFFIce. 

I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby 
certify that the foregoing 203 pages contain and form a full, com- 
plete, true, and perfect transcript of the record and_ proceedings 
had, together with all the evidence adduced, on the trial — the case 
of Simon Bloch vs. Bertrand Saloy, No. 10540 of the docket of the 
said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 25th day of August, A. D. 1886. 

[Seal U.S. Cireuit Court for the 5th Cireuit & Eastern District of La.] 


i. R. HUNT, Clerk. 


I, Edward C, Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward KR. Hunt, whose name is signed 
to the above certificate as clerk of the circurt court of the United 
States for the fifth circuit and eastern district of Louisiana, was, at 
the time of signing said certificate and is now, the clerk of said 
court: that said certificate is in due form of law, and that full faith 
and eredit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 25th day of August, A. D. 1886. 

EDWARD C. BILLINGS, Judge. 


205 UNITED STATES OF AMERICA, 88: 
The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth cireuit, and 
holding sessions for the eastern district of Louisiana, Greeting: 
Because in the record and proceedings as also in the rendition of the 
judgment of a plea which isin thesaid cireuit court before you or some 
of you, between Simon Bloch, plaintiffjand Bertrand Saloy, defendant, 
in the cause No. 105400f the docket of said ejyreuit court,said Judgment 
having been signed June Sth, A. D. 1586,a manifest error hath hap- 
pened, to the great damage of the said Bertrand Saloy, against whom 
judgment has been rendered, as by his complaint appears, we, being 
willing that error, if any hath heen. should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 


a gl aR oye RNR gi RENN emenectET 


2 BERTRAND SALOY VS. SIMON BLOCH. 


your seal, distinctly and vpenly, you send the record and _ pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
yreme Court of the United States, together with this writ, so that you 
Soell the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme (Court may Cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United Stutes should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 10th day of June, in 
the year of our Lord one thousand eight hundred and eighty-six. 

[Seal U.S. Cireuit Court forthe 5th Cireuit & Eastern District of La.] 
KE. R. HUNT, 
Clerk of the Lnited Ntates Cireuit Court 
for the Kastern District of Louisiana. 


[| Endorsed :] United States circuit court. No. 10540. Bertrand 
Saloy, pl it 11) error, vs. Simon Bloch, deft in) error, Writ of error. 
riled June 10, 1886, Ie. R. Tunt, clerk. 


PG The Unirep STates oF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Simon Bloch, plaintiff in 
eause No. 10540 of the docket of said court, (ireeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
Ington on the second Monday of October next, pursuant to a writ of 
Crror filed in the clerk’s oflice of the elreuit court of the United States 
for the fifth eireuit and eastern district of Louisiana, wherein Ber- 
trand Saloy is plaintiff in error and you are defendant in error, to 
show cause, If any there be, why the judgment rendered against 
the said Bertrand Saloy in cause No. 10540 of the docket of said cir- 
euit court, as in the said writ of error mentioned, should not be 
corrected and why speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States, this 10th day of June, 
in the year of our Lord one thousand eight hundred and eighty- 
SIX. 

EDWARD C. BILLINGS, Judge. 
907 [Endorsed :] United States circuit court, eastern district of 
Louisiana. No. 10540. Simon Bloch vs. Bertrand Saloy. 
Citation. Filed June 11, 1886. E. R. Hunt, clerk. 
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Marshal’s Return. 


Received Jun. 10, 1881, by the U.S. marshal, and on the 10 day 
of June, 1886, 1 served a true duplicate of the within citation in error 
on Simon Block, appel-ee, by handing the same to him in person 
in the city of New Orleans, & leaving the same in his hands. 

R. B. PLEASANTS, 


U.S. M. 
JNO. BAKER, 
Dep’ty U. S. Mar. 


I, John Baker, being duly sworn, do depose and say that Iam a 
lawful deputy U.S. marshal for the eastern district of Louisiana, and 
that the above-mentioned service made by me and reported above is 


true and correct. 
JOHN BAKER. 


Sworn to & subscribed before me this 11th dav of June, 1886. 


™. R. TUNT, Clerk. 


Endorsed on cover: E. Louisiana C.C.U.S. No. 1019. Bertrand 
Saloy, plaintiff in error, vs. Simon Bloch. Filed September 27, 1886. 
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Subreme Coutt of the United Stated. 


OCTOBER TERM, 1889, 


BERTRAND SALOY, | 
Plaintiff in Error, | 
| 


fv NX 


SIMON BLOCH. 


Error To THE Crreurt Court Or THE UNITED STATES 
FOR THE EASTERN District oF LOUISIANA. 


Brief for the Plaintiff in Error. 


E. HOWARD McCALEB, 
WM. A. MAURY, 
For Plaintiff in Error. 


— 


R. O. Polkinhorn, Printer, 6:2 & 6% D Street, N. W. 
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Supreme Coutt of the United tated. 


OCTOBER TERM, 1889, 


BERTRAND SALOY, 
Plaintiff in Error, 
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SIMON BLOCH. 


ERROR TO THE Crrevuitr Court or THE UNITED STATES 


FOR THE EASTERN District OF LOUISIANA. 


Brief for the Plaintiff in Error. 


This is a suit brought by the defendant in error 
to recover from the plaintiff in error the full sum of 


$6,266.23. 
Petition. 


The petition, filed April 21, 1884, (pp. 1-3), alleges 
that on January 26, 1883, petitioner made a contract 
with Pierre B. Dragon and Athanase Dragon, by act 
before a notary (pp. 22-27), to advance the funds 
for the cultivation of and for furnishing the neces- 
sary supplies fora plantation in the parish of Plaque- 


ete eR 


mines, Louisiana, called **Monsecours,’’ during the 


That at the time this contract was made the Dra- 
gons were lessees of Saloy, the plaintiff in error, who 
became a party to the contract waiving his superior 
rights as landlord as against the plantation, build 
ings, improvements, &c., including the crop to be 
raised in 1883, and binding himself to carry out the 
terms ef the contract to the end that the said land 
might be cultivated, and the claims of petitioner and 
Saloy paid out of the crop to be raised; 

That on December 1, 1883, Saloy, in violation of 
his agreement, by action, seized all the buildings of 
the Dragons on the plantation, the growing crop 
thereon, and the crop then being manufactured, plac- 
ing all in the Sheriff's possession and damaging pe- 
titioner in a sum exceeding the amount claimed; 

That Saloy, having giving bond in said suit, took 
the property and sold it, and converted the proceeds 
Without paying what was due petitioner ; 

That petitioner is advised that at the time of said 
seizure the Dragons were not indebted at all to Saloy; 

That the Dragons are without means to pay peti- 
tioner, and that their condition Is the result of the 


illegal and malicious proceedings of Saloy. 


Defendant's Exceptions. 


The defendant filed the following exceptions to the 
petition on May 3, 1884. (p. 4.) 

1. That petition shows no cause of action: 

2. That plaintiff cannot maintain this action with- 
out first obtaining a judgment against the Dragons, 
who are necessary parties to this suit; 


3. That the proceedings and judgment (pp. 55- 
84), in the defendant's suit against the Dragons can- 
not be questioned collaterally; 

4. That defendant’s liability, if any, on the release 
bond given by him in the suit against the Dragons 
cannot be enforced in the manner herein attempted; 

5. Exeeptor pleads the judgment in said suit as 
res judicata as to the necessity for and validity of 
said seizure, and as to the validity and rank of the 
privilege claimed in said snit, and avers that the 
judgment cannot be collaterally attacked. (See the 
record of this suit, pp. 54-84.) 

On December 9, 1884, the exceptions were over- 
ruled and defendant required to answer. (p. 6.) 


Answer and Plea in Reconvention. 


On December 17, 1884, defendant fil: 
and plea in reconvention. (pp. 6-10.) 

The answer denies each and all of t 
of the petition, except in so far as adn 

It then avers that the suit against 
and the seizure therein made were not 
any contract or injurious to petitioner 

That petitioner expressly and imp] 
respondent's acts by furnishing the sheiis ase y sve 
cultivating , harvesting and manufacturing the crop 
after said seizure, and subsequently received from 
the sheriff the amounts so advanced, which were paid 
by respondent, and that petitioner is estopped to 
contest the validity and legality of said proceed- 
ings. 

As plaintiff in reconvention defendant avers that 
when he acquired the Monseeours and St. Sophie 


plantations, on September 16, 1882. they were sub- 
ject to a lease to the Dragons from John B. Levert, 
dated in February, 1882, and expiring December 31, 
1882. 

That at that time Monsecours was also subject to a 
lease to P. B. Dragon from Jules Lapene for five 
years from January 1, 1881, at a rent of 34,800 a 
vear, for which sum P. B. Dragon had made his five 
notes payable to his own order, and endorsed by him 
and by Athanese Dragon as surety, and payable re- 
spectively on October 1 in each year of the lease. 
(pp. 52-54. ) 

That by argreement annexed to this lease, P. B. 
Dragon admitted defendant to be the lessor by sub- 
sequent purchase. (p. 54.) 

That Bloch advanced the Dragons under the agree. 
ment 87,500, taking their notes for the same, that 
the notes were secured under the agreement by a 
lien and privilege on the crops of rice, sugar and 
molasses and other produets for the full sum of 815,- 
000, and that defendant waived his preference as 
lessor that Bloch might be reimbursed out of the 
crops of 1883, subject, however, to the condition that 
350 sacks of rice should be left on the plantation out 
of the crop. 

That on February 1, 1883, reconvener leased the St. 
Sophie plantation to the Dragons for three years for 
200 barrels of rough rice, of first quality, to be de- 
livered on October Ist of each vear; 

That the rice due reconvener under this lease was 
sent to petitioner Bloch, who promised to pay recon- 
vener the proceeds thereof, $850.00, but has failed to 
do so, notwithstanding amicable demand: 
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That the Dragons became insolvent and, in Octo- 
ber, 1883, two of their creditors, West & Son (p. 69) 
and Joseph David, instituted suit against the 
Dragons and seized 100 barrels of rice and a thresh- 
ing machine, which were subject to the privileges of 
reconvener and Bloch; 

That reconvener applied to Bloch to prevent the 
spoliation and destruction of the property. 

That Bloch at first promised to make common 
cause with reconvener, but, afterwards, declined to 
do so, saying he had been paid and had no further 
interest in the property; 

That after a delay of several weeks reconvener was 
compelled to act alone, which he did, with the 
knowledge, consent and approval of Bloch, by filing 
a third opposition in the suit of West & Sons v. 
Dragons, which was maintained, reconvener realiz- 
ing $224.00 thereupon ; 

That on November 27, 1883, reconvener brought 
suit on two of the rent notes held by him, and ob- 
tained provisional seizure of the property subject to 
his lien of lessor, and finally obtained judgment with 
lessor’s lien and privilege upon all the movables on 
Monsecours plantation ; 

That after the provisional seizure reconvener 
bonded the property seized ; 

That a large number of laborers filed opposition in 
said suit, and their claims were allowed to the ex- 
tent of $1,158.60; 

That reconvener has sold the property bonded by 
him, and that, after deducting costs charges and 
claims, there only remained a balance of $1,258.28 to 
be applied on acconnt of his judgment, leaving a 
balance due him of 86,017, for which sum he is enti- 


tled to judgment against Bloch for the reasons fol- 
lowing, namely, that subsequent to the contract of 
January 26, 1883, between Bloch and the Dragons, 
it was agreed that Bloch, after paying himself out 
of the proceeds of the crops, and deducting what 
might be due the Dragons by reconvener, pay the 
balance to reconvener in discharge of the rent due; 
that Block wholly failed to do this; that the amount 
advanced by Bloch to the Dragons was 812,000, 
whereas Bloch received from sales of crops more than 
$19,000, thus leaving a balance of 87,000, which he 
withholds from reconvener, and therefore reconvener 
is entitled to judgment for 36,017, the balance due 
him for rent of the said property. Reconvener de- 
mands judgment for 86,367 with interest, costs, &c., 


and for all general and equitable relief. 


The case was tried by jury, and several bills of ex- 
ception were taken by defendant to the action of the 
court below, and the following verdict was ren- 


dered : 


‘We the jury find in favor of plaintiff in the 
sum of thirtv-eight hundred and twelve 30-100 
dollars, less three hundred and twelve 30-100 dol- 
lars for one hundred sacks of rice from St. 
Sophie plantation.” 


A motion for a new trial was made by defendant 
upon various grounds on which, after hearing, the 
presiding Judge Hon. Aleck Boarman made the fol- 
lowing order viz: 

‘‘In this ease the Court decides adversely to 


defendant on all the grounds for a new trial 
herein urged with the exception of the second 


ee 


ground, to wit: Beeause the verdict and judg- 
ment do not pass upon and dispose of the issues 
raised by the pleadings and evidence, the jury 
having failed to pass upon defendant's recon- 
ventional demand which matter and the final 
adjudication of the motion for a new trial herein 
made on said ground is continued until next 
term for hearing and decision before his Hon., 
Judge E. C. Billings.”’ 


The motion for a new trial, referred by the judge 
who presided and heard the evidence, Hon. Aleck 
Boarman, to another judge who was not present, 
did not hear the evidence, and was entirely ignorant 
of the facts, came up before his Honor-Judge Bil- 
lings, who required plaintiff's counsel to move to en- 
ter up judgment in accordance with the verdict, 
which was objected to by defendant, and which mo- 
tion being granted and judgment entered up in con- 
formity with the verdict, defendant took a bill of 
exceptions to the ruling of the Court. (R. pp. 87-89.) 
The judgment was signed by Judge E. C. Billings, 
who did not preside at the trial, and from this judg- 
ment defendant prosecutes this writ of error. 


Assignments of Error. 


First. The court below erred in overruling the ex- 
ceptions filed by defendant in the cause, and plain- 
tiff in error, to the petition, and compelling him to 
answer. | 

Second. The court below erred in charging the jury 
as set forth in the first bill of exceptions, No. 1 (pp. 
21, 22). 

Third. The court erred in its opinion and instruc- 
tions stated in the second bill of exceptions (p. 29) 


counsel, and in the charge as given to the jury re- 
cited in said bill of exceptions. 

ourth. The court below erred in refusing to give 
the instructions requested by counsel for B. Saloy, 
and in the instructions as given and set forth in the 
bill of exceptions No. Oo (pp. 40-42). 

l‘ifth. The trial judge, Hon. Aleck Boarman, 
erred in referring defendant's motion for a new trial 
to be heard and determined by the Hon. E. C. Bil- 
lings. 

Sirth. The court erred in ordering judgment to be 
entered up in accordance with the verdict and de- 
spite defendant’s objections, as set forth in the bill 
of exceptions (pp. 87, SY). 

Seventh. That the judgment was not rendered or 
signed by the judge who presided at the trial and 
heard the evidence, Hon. Aleck. Boardman, but by 
another judge, Hon. Edward C. Billings, and that 
the rendition and signing of a judgment under the 
laws of Louisiana isa judicial act which can only be 
performed by the judge presiding at the trial (p. 89). 


Argument. 
EXCEPTIONS TO PETITION. 


The gravamen of the petition is that defendant had 
instituted suit and provisionally seized the property 
of his lessees in the State court, that this seizure 
was wrongtul; that Saloy, after the seizure, bonded 
the property, and took possession, and disposed of 
it ; that the lessees were not indebted to Saloy in any 
sum whatsoever; that the Dragons are without 
means to pay their debt due him, Bloch; having 


in refusing to charge, as requested by defendant’s 
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been deprived of the power of complying with their 
contract by Saloy, and that he, Saloy, must pay for 
them ; and finally that Saloy’s suit and proceedings 
iwainst the Dragons were in violation of the contract 
with Bloch. 

If the plaintiff's action be considered as a suit for 
malicious prosecution it is clearly not maintainable, 
for it is nowhere averred that the suit complained of 
has terminated adversly to defendant Saloy, @ sine 
qua non in actions of that character. (Greenleaf on 
Evidence, vol. 2., 452.) 

Barton vs. Navanaugh, 12 A., 332 ; 
Murphy vs. Redler, 16 A., 1. 


It is nowhere alleged in plaintiffs petition nor 
does it appear from the contract annexed thereto 
that defendant, Saloy, ever bound himself not _to. 
sue the Dragons for rent. In bringing this suit com- 
plained of in the State court, and in bonding the 
provisional seizure upon his tenants’ property he was 
merely exercising a legal right authorized by the 
laws which entered into and beeame part of the con- 
tract between the parties. Articles 2705, 2706, 2707, 
and 2709, Revised Civil Code of Louisiana, define 
the nature and extent of the lessor’s lien and privi- 
lege, and Articles 284, ef seq., of the Louisiana Code 
of Practice, provide the means of judicially en- 
forcing the landlord’s lien by the provisional seizure 
of the tenant’s property in case of the non-payment 
of rent. Act No. 19, approved February 26th, 1877, 
provides that when ‘*the defendant has failed to 
bond after the expiration of ten days from said seiz- 
ure it shall be lawful for the plaintiff to give bond 
and security to the sheriff, as that required by law 
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from the defendant and to take the property provis- 
ionally seized into his possession.”’ It has been held 
that the ‘“*bond of release gvoud the seizure, takes oi 
the place of the property.” 
Blanchin vs. Fashion, 10 A,, 49: 


Lem vs. Galecran, 11 Wall., 185. 


The provisions of the Louisiana Civil Code and 
Code of Practice relative to the landlord’s privilege 
and the mode of enforcing the same have been sev- 
eral times reviewed by this court. 

Holdanevs. Sumner, 15 Wall... 600: 
Varshall vs. Anoxr, 1G Wall.. 557. 


[ft therefore follows that in instituting suit to re- 


cover his rent, provisionally seizing his tenant's 


:, ° . — 
property on the leased premises and releasing the 
same on bond, Saloy was only exercising his legal 
rights, and it has often been held ‘that even when 
an act authorized by law causes damage, it is dam- 
Villsie bsg Apu 
‘No damage can result from a_ provisional 
selzure issned Dy the lessor VW hen he has ‘1 right 
to the writ.” 
Grant vs. Sebastian, 28 A. nv: 
see Louque’s Digest, p. 493, [d.] No. 4. 
‘*No damage can be awarded for a provision- 
al seizure whieh has been maintained by the ® 
judgement of the court from which it issued.”’ 
, i 


Murphy vs. Redler, 1G A. 1. 


At all events, the plaintiff below, defendant here. 
could not collaterally question the validity of the 
proceedings in the State court by suit in the Federal 
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court. His remedy was by third opposition in the 
suit pending in the State court under Article 395, 
et seg., Louisiana Code of Practice, dnd not by re- 
sorting to a separate action in the United States 
Court. In this way he could have asserted any 
superior lien or privilege claimed by him upon the 
property provisionally seized (Code of Practice, 
Arts. 400, 401), and the court from which the writ 
issued could have regulated the rank of privileges 
in accordance with Art. 3217, Revised Civil Code of 
Louisiana. As soon as it was made to appear that 
the State court had first acquired jurisdiction over 
the controversy it was the duty of the Federal court, 
instead of attempting to exercise supervisory con- 
trol over the acts of an independent tribunal, to 
dismiss the proceedings and refer the plaintiff to the 
State court for redress of his alleged grievances, in 
pursnance of the well reeognized and established 
rules of judicial comity. 

Peck vs. Jenness, 7 How., 612: +. 

Taylor Vs. Carryt, 2) llow.. DOD: 

Taylor vs. Taint ae Wall. Oa: 

New Orleans vs. Steamship Co., 20 Wall, 392; 

Memphis vs. Dean, 8 Wall., 64. 


Exceptions to the Rulings of the Court below. 
Bill of Exceptions No. 1. 


‘Defendant's connsel request the court to 
charge the jury, that the contract marked Ex- 
hibit ‘‘C.”’ made between H. B. Dragon & Bro. 
and Simon Bloch and B.Saloy,giving said Simon 
Bloch a lien and privilege on the crops grown, 
raised and cultivated on the Monsecours planta- 
tion, during the year 1883, having in said con- 


tract been fixed and limited at the sum of fiffeen 
thousand dollars, no other or greater amount 
than that stipulated could be covered by the said 
contract to the prejudice of B. Saloy and that 
said Simon Bloch, plaintiff. had and could have 
no lien and privilege on the crop of Monsecours 
plantation for the vear 1883 or its proceeds as 
against defendant Bertrand Saloy, for more than 
fifteen thousand dollars, although P. B. Dragon 
& Bro. might ve Hable personally for any excess 
over said sum to the said Simon Bloch. That if 
the evidence adduced by plaintiff proved that he 
had received more than fifteen thousand dollars 
from the net proceeds of the crop of 1883 his 
privilege as factor was extinguished under the 
contract marked exhibit °C.’ That Simon 
Bloch could not have been compelled to have 
advanced more than fifteen thousand dollars 
under the contract marked exhibit “C.’ to P 
B. Dragon & Bro..nor could he have been held 
responsible in damages elther by Dragon \ Bro. 


or by Bertrand Saloy for refusing to advance — 


more than that sum, that there was no mutuality 
and consequently that although one promise 
mav bea good consideration for another promise, 
there must be mutuality of engagement, other 
wise the contract is null, in so far as there is no 
binding obligation as against one or the other 
of the contracting parties. 

“But the court refused and declined to give 
the charge as requested above and on the con- 
trary, in instructing the jury charged as follows: 
‘It is not a question whether they (7. e. the ne- 
cessary supplies) are limited to fifteen thousand 
(815,000.) dollars or not. On that point I charge 
you that on a fair reading of this contract they 
are not limited to fifteen thousand (815,000. ) dol- 
lars. A privilege is something that is not neces- 
sary for vou and] to agree to. The law will fix 
our relations as to that. The law only requires 
the amount to be fixed when a third party comes 
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in and claims rights. Now these contracting 
parties need not to have said anything about 
privilege as to this amount, but they did limited 
to the amount that the factor was entitled to for 
all the necessary supplies furnished to Dragon 
& Bro. In agreeing to this matter the language, 
as | interpret it, permits me to say conclusively 
that so far as the law is concerned you are not 
limited in ascertaining Bloch’s rights in this 
matter because of that fifteen thousand (815,000) 
dollars and on Bloteh’s demand I charge you 
that the law applying to the agreement between 
Bloch, Saloy and Dragon, force you to make 
Saloy to stand aside, so far as he may have claims 
against Dragon, until Bloch has satisfied all 
claims whether they are over or under fifteen 
thousand (15,000.) dollars.”’ 

We submit that the contract C’’ does not justify 
the interpretation placed upon it by the Judge @ quo 
in the above recited charge, and if it did it would be 
clearly void for want of muiuality of agreement. On 
examining this contract we notice that a special lien 
is granted for the sum of fifteen thousand dollars on 
the crops of rice, sugar, molasses, and Bertrand Saloy 
intervenes in the act and ‘‘consents and agrees that 
his claims and demands as lessor of the aforesaid 
Monsecours plantation shall be subordinate and infe- 
rior in rank to the claims and privilege of said Bloch 
as the furnisher of supplies or for advances furnished 
under this contract, and that said Bloch shall be re- 
imbursed from the crops of 1883,made on said planta- 
tion, the full amount of his advances he made with- 
out regard and in preference to the demands of said 
Saloy, for the rental of said plantation.”’ It is to be 
remarked, that this contract was entered into with 
reference to the provisions of Act No. O60, approved 


fl 
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March 21, 1874. (see acts of Louisiuna, p. 1147) which 
provided that the “right of pledge of furnishers of 
supplies should be subordinate to the claim of the 
laborers for wages and for the rent of the land on 
which the crop was produced,” and it was for the pur- 
pose of obtaining the landlord’s waiver of his lien 
in favor of the furnisher of supplies that Saloy was 
The act 66 of 
1874, permitted planters, farmers and others to thus 


required to intervene In the contract. 


pledge and pawn, cotton, sugar and other agricul- 
tural products to merchants, factors and others. By 
the Code it was necessary that the act of pledge 
‘should mention the amount of the debt’? (Rev. Civil 
Code Art. #466) and this requirement was not abol- 
ished by the act of 1874. In interpieting the pro. 
visions of this act of. 1874. }). 114, the Supreme court 
of Louisiana says that ‘‘contracts made with factors 
to give them a privilege or pledge on crops, must 
stipulate the sum to be secured by such privilege 
or pledge, and no further than that thus stipulated 
and fixed can be covered by such contracts to the 
prejudice of other creditors.” 
30 A. 1382. 


Again, Bloch could not have been compelled to 


Gay & Co. vs. Pike, 


advance over fifteen thousand dollars under the 
contract with the Dragon brothers, nor could he 
have been held responsible in damages for refusing 
to advance more than that sum. There was no mut 
uality, and it has been held that ‘tone promise may 
be a good consideration for, another promise, but 


there must be mutuality of agreement, otherwise the 


contract is null, in so far as there is no binding obli- 


gation as against one or elther of the contracting 


parties : 
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Campbell vs. Lambert. 36 A. p. 35. 
Rev. Civil Code Arts. 20384 & 2035. 


Bill of Exceptions No. 2. 


‘* Defendant’s counsel requested the court to 
charge the jury that Bloch, the factor, had a privi- 
lege on the crops or their proceeds for the year 
1883, only for such necessary supplies and money 
as were advanced and used for the purpose of 
cultivating and harvesting the crops for said 
year on said plantation; that it was incumbent 

_on plaintiff to show that all the articles charged 
for and monies advanced were necessary sup- 
plies, and money furnished and advanced for the 
purpose of making and gathering the crops of the 
said year 1883. That plaintiff Simon Bloch 
had no lien on the crops for the supplies he had 
furnished and advanced for the support and 
maintenance of the familiesof P.B.and Athenase 
Dragon, as said items conld not be considered 
necessary supphes under the law of Louisiana, 
for which a lien and privilege is granted to the 
factor. But the court refused to give the charge 
as requested above, but, on the contrary, in in- 
structing the jury, charged, as follows :—Thatthe 
presumption is that they the Dragon brothers 
are entitled to the eighteen hundred ( 81800.) 
dollars charged on Bloch’s account for necessary 
supplies for themselves and families. If you 
think that nine hundred ( 8900) dollars for each 
for necessary supplies was advanced, you will al- 
low that item of Bloch’s account or such part of 
it as may be for necessary supplies.”’ 


Evidently the sum required for the support and 
maintenance of the planter’s family are not necessary 
supplies, and the law only allows the factor a privilege 
for supplies necessary to cultivate and gather the 
crop. ; 


AD 


‘A privilege is only given on the growing crop 
of the vear for such necessary supplies as are 
used In producing i 

Wallace vs. Urquhart. 23 A. 469. 


“Where the articles furnished are not necessary 
supplies the law allows no privilege.” 
Stafford YS. Py ArTSOn & Williams. o6A. G58. 


Bill of Exceptions No. 3. 


‘‘Defendant’s Counsel requested the Court to 
charge the jury that theeontract Exhibit ‘*C, ”’ 
annexed to bill of exceptions No. 1, does not con- 
tain any stipulation by which defendant bound 
himself to refrain from suing for his rent, and 
that the waiver of a legal right is not to be pre- 
sumed; that the judgment obtained by B. Saloy 
not being attacked for fraud or collusion, is 
prima facie evidence of the claim and privilege 
of the former; that said P. B. Dragon & Bro. 
having failed to pay their rent when the same 
fell due, the plaintiff was authorized to sue 
and provisionally seize; that the seed cane was 
immovable by destination; that the privilege 
of Bloch, factor, did not cover the seed cane or 
its proceeds; that Dragon the tenant had no 
more right to grind the seed cane and ship the 
sugar and molasses produced therefrom to Bloch 
the factor, for sale, than he had to ship and sell 
the mules, which were also immovable by desti- 
nation; that the plantation was leased for a 
sugar-plantation, and the seed cane formed part 
of the plantation ; that it was a violation of the 
lease for the tenant to destroy or make away 
with the seed cane; that the lessee’s right was 
to enjoy the thing leased according to the use 
for which it was intended; that in seizing and 
selling the sugar and molasses produced from 
the seed cane, Saloy, the defendant, was only 
getting the proceeds of his own property, and 
doing no injury to Bloch, factor. 
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‘*The court refused and declined to give the 
charges as requested above, but, on the contrary, 
charged: ‘ Now as to this snit of Saloy being 
wrongful or not I will charge you that it is wrong- 
ful so far asit may injure Bloch because the alle- 
gations in his petition inthe suit No. State 
court (and they must stand by them), do not set 
up fraud between Bloch and Dragon. They do 
not set up a conspiracy to injure, and unless you 
find the fraud proved and the conspiracy to in- 
jure, you would be warranted in concluding that 
in the mind and purpose of Saloy these allega- 
tions represented every thing in existence at 
that time. Ido not shut yon out in going in to 
subsequent matters, for whilst Saloy did not 
bargain away his right tosue Dragon hedid say 
‘If | should sue Dragon, no injury will come to 
you, Bloch, and the law forbids him not to bring 
an action against Dragon, but to adopt a remedy 
which may cause injury to Bloch’s rights under 
the contract between the three parties named in 
the agreement, Saloy, Dragon and Bloch. The 
landlord, Saloy, gave up his right to sue Dra- 
gon, in any way to injure Bloch’s rights, unless 
Dragon and Bloch did something or were doing 
something to injure or defraud Saloy. It was 
contended by counsel for the defendant that 
under that five year lease Dragon was to leave 
so many acres of seed cane and so many acres 
of stubble; that as he was 0° leaving that 
amount at the end of the year, Saloy had the 

right to consider that lease New. and to proceed 
by a seizure to secure himself. It was one of 
the important features of the lease that there 
should be so much cane left at the end of the 
year 1883, and that Dragon should leave the 
seed cane, that if he did net doso the lease 
would be broken. ‘This is the position taken by 
defendant’s counsel, but you will not be troubled 
about that when I read this sentence from the 
act, ‘lt is fully underStood and agreed that the 


is 


amount of seed cane to be put down for next 
vear’s crop shall be fixed and determined by 
suid mortagee.” [say that that relieves me from 
alltheanxiety [had upon the matter as tothe law 
relied upon by defendant's counsel. That pro- 
vision modifies the lease between Dragon and 
Saloy so that it does not effect Bloch in this ease. 
When Saloy agreed.to the insertion of that arti- 
cle in the agreement he said to Bloch, ‘| waive 
this portion of the lease which requires Dragon 
to leave so much cane for the year 1883, and so 
far as Messrs. Saloy, Bloch and Dragon are 
concerned, they areall bound by it. Bloch con- 
sidered it fit that the cane should be put into 
the crucible and made sugar of, and he had the 
right to do so. It was so nominated in the 
bond.” 


The contract does not contain any stipulation by 
which Saloy bound himself to refrain from suing for 
his rent, and the waiver of a legal right is not to be 
presumed. Nemo facile Pras ifur donare. 

The judgment obtained by Saloy against the Drag- 
ons, not beingattacked for fraud orcollusion, is prima 
Jacie evidence of the claim and privilege of the for- 
mer even against third persons. 

Gleason d& MeManas vs. Sheriff, 19 A., 148: 
Gleason & MeManus vs. Sheriff, 20 A., 266. 


The Dragons having failed to pay their rent when 
the same fell due, Saloy was authorized to sue and 
justified in provisionally seizing the movables subject 
to his lien. 

‘*The lessees’ failure to pay rent authorizes 
an aflidavit of good reason to believe that the 
property will be removed from the premises.’’ 

Tleirs of Lalaurie VS. Woods¥A.., p. 566; 

Wallace vs. Smith, 8 A., 374. 
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The seed cane was immovable by destination. 
(Rev. Civil Code, Art. 468.) The privilege of Bloch, 
the factor, did not cover the seed cane. Citizens’ 
Bank vs. Wiltz, 31 A., 244. The tenants had no 
more right to grind the seed caneand ship the sugar 
and molasses produced therefrom to Bloch for sale, 
than they did to ship and sell the mules and farming 
implements which are likewise immovables by desti- 
nation. The plantation was leased for a sugar plan- 
tation and the seed cane formed a part of the plan- 
tation. The seed cane was the property of Saloy the 
lessor and owner of the soil, and not of the tenant 
farmers, Dragon and brother, to whom Bloch made 
advances and furnished supplies. It wasa violation 
of the lease for the tenants to destroy and make away 
with the seed cane. The lessees’ right was to en- 
joy the thing leased according to the use for which 
it was intended. (Rev. Civil Code., Arts. 2710 and 
2711.) In seizing and selling the sugar and molasses 
produced from the seed cane saloy was only getting 
the proceeds of his own property, and. not the pro- 
ceeds of any property belonging to the tenants of 
his plantation. But we are told that the contragt 
stipulates that ‘it is further distinctly understood 
and agreed that the quantity of seed cane to be put 
down for the next year’s crop shall be fixed and de- 
termined by the mortgagee, and that no more shall 
be put down than he may allow.’’ To this we reply 
there was no evidence introduced tending to show 
that Bloch ever fixed or determined the amount of 
seed cane to be put down for next vear’s crop. The 
contract sued upon is not a mortgage, for ‘* A chat- 
tel mortgage is unknown to Louisiana law and can- 
not be enforced there.’ Delop & Co., vs. Windsor 
A Randolph, 26 A.. 180 
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The form used by the notary in preparing the con- 
tract was evidentlya blank in vogue where the planter 
obtaining the advances from the merchant was the 


owner, and not the tenant of the plantation to which 


the supplies were to be furnished. Saloy merely 
waived his prior rights and privileges on Dragons’ 
property in favor of Block, he did not convey to 
Bloch any seed-cane or other appurtenance of his 
plantation, or give any lien thereon. 


Fifth Assignment of Error. 


The trial Judge, Hon. Aleck Boarman, had no au- 
thority to continue defendant's motion for a new trial 
to a subsequent term, and refer it for decision to the 
Hon. Edward C. Billings. See order of July 3rd, 
L885. (pp. 20,21). This order was made in direct 
violation of two Articles of the Louisiana Code 
of Practice, in the Chapter relating to New trials. 
Article 558 of the Code of Practice expressly pro- 
vides ‘*that said new trial shall be prayed for and 
passed upon before the adjournment of court,’’ and 
Article 546 of the same Code requires ‘‘ the judge to 
sign all definitive judgments rendered by him,’’ and 
directs that ‘‘all motions for new trials in causes 
Shall be made and determined, and all final judg- 
ments signed before the adjournment of the court for 
the term at which such causes were tried.’’ A mere 
reference to the law shows the violation complained 


of. 


Sixth Assignment of Error. 


The court erred in ordering judgment to be entered 


up in accordance with the verdict, because the jury 
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failed to pass upon the defendant’s reconventional 
demand. The bill of exceptions set out the evidence 
tending to establish the defendant’s reconventional 
demand up to the sum of six thousand three hundred 
and sixty-seven (36,367) dollars,and the judge’s charge 
to the jury on this claim in reconvention, and recites 
that after the jury had returned ‘‘into court and 
rendered their verdict, plaintiff’s counsel moved the 
court to enter up judgment upon said verdict as ren- 
dered by the jury [in accordance therewith] and 
thereupon defendant, through his counsel, then and 
there objected for the reason that the jury had failed 
to act upon defendant’s reconventional demand, and 
because the said verdict is not responsive to the is- 
sues involved, and is informal and defective in that 
it fails to pass upon defendant’s reconventional de- 
mand; but the court granted the motion made by 
plaintiff’s counsel, notwithstanding defendant’s ob- 
jections, ordered the judgment to be entered up as 
rendered, because the court considered that the jury 
in its verdict passed npon both the -griginal and re- 
conventional demands.”’ ‘The verdict of the jury is 
fatally defective, whether it be tested by the pro- 
visions of the Louisiana Code of Practice or the rules 
of the common law. 


‘* When the jury have not rendered a distinct 
verdict on a claim set up by the defendant in re- 
convention, the case will be remanded for a new 
trial.”’ 

Yollins vs. Graves, 13 A., 95. 

‘* The failure of the jury to notice a reconven- 


tional demand, on which evidence is offered, is 
sufficient ground for a new trial.”’ 


~~) 


Johnson vs. Bagley, 4 a., 334; 
We Ish VS, Barrow. ‘j (ee HPO : 


Morgan VS. Driggs, ‘7 io.. 36. 


But in the ease of Parks vs. Turner, 12 How., 39, 


this Court held that ‘* the sufliciency of the verdict 
must be judged by the rules of the common law and 
the statutes of the United States, and not by the laws 
of Louisiana ;’ and by the common law, the verdict 
is bad if it varies from the issue in a substantial 
matter, or if it find only a part of that which 1s in 
issue,’ to borrow the language of this Court in 
Patterson vs. U. 8., 2 Wh., 225 
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Seventh Assignment of Error. 


The judgment was not rendered or signed by the 
Hon. Aleck. Boarman, who presided at the trial, and 
heard the evidence, but by the Hon. Edward C., 
Billings, to whom the motion fora uew trial was re- 
ferred for determination. In the Sueecession of As 


bridge, 1 An., 206, the Supreme Court of Louisiana 
say: 


‘“We incline to the opinion that the signing 
of a judgment, as prescribed by our Code of 
Practice, is not a mere ministerial aet. We be- 
lieve that the delay prescribed between the ren- 
dition and the signing of a judgment, was pre- 
scribed in order to give the mind of the judge 
time and leisure for reflection: that if erroneous. 
he might order its revision by a new trial on the 
application of the litigants, or even ex proprio 
motu; and that the signing of the judgment is 
the solemn exercise and memorial of his judicial 
Will and conviction that the judgment requires 
and shall undergo no change.” 


*, 
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The court then proceeded to comment upon the de- 
cision of this Court in Life & Fire Lnsurance Co. 
of New York vs. Wilson's Heirs, 8 Peters, 291, 
C)) - where it appears a somewhat different conclusion 
was reached. This Court must therefore, it would 
seem, conform to a decision of the State Court con- 
struing its own statute. 
Beauregard vs. New Orleans, 18 How., 497 ; 
Supervisors vs. United States, 18 Wall., 71. 


It is, therefore, respectfully asked that the judg- 
ment may be reversed. 


EK. HOWARD McCALEB, 
WM. A. MAURY, 
For Plaintiff in Error. 


Supreme Eouit of the United States. 


OCTOBER TERM, 1889 


BERTRAND SALOY. 
Plaintiff? in Hrror. 


SIMON BLOCH. 


Appendix to the Brief of Plaintiff in Error. 


Rev. Cryin Cope or Lovistana (Ep. 1875). 


Art. 3217: The debts which are privileged on cer- 
tain movables are the following : 
% %& 4 %, x % ¥- 
3. The rents of immovables, and the wages of la- 
borers employed in working the same, on the crops 
of the year, and on the furniture, which is found in 
the house let, or on the farm, and on everything 
which serves to the working of the farm. 


> | * * +t ¥ x * ¥% * 


CoprE oF Practice, Louisiana ( Ed. 1870). 


Provisional Seizure. 


Art. 284. The plaintiff may, in certain cases here- 
inafter provided, obtain the provisional seizure of 


the property whieh he holds in pledge, or on which 
he has a privilege in order to secure the payment of 
his claim. 

Ar. 285. Provisional seizure may be ordered in 
the followh 


Ig Cases: 

2. When a lessor prays for the seizure of furni- 
ture or property used in the house or attached to the 
real estate which ne has leased; 

Art. 287. Whena lessor sues for rent, whether the 
same be due or not due, he may obtain the provis- 
ional seizure of such furniture or property as may 
be found in the house, or attached toe the land, 
leased by him ; and in all cases it shall be sufficient 
to entitle a lessor to said writ to swear to the amount 
which he claims, whether due or not due, and that 
he has good reason to believe that said lessee will 
remove the furniture or property on which he has a 
lien or privilege out of the premises, and that he 
may be thereby deprived of his lien. he: 


Of the Opposition of Third Persons. 


Arr. 395. This opposition is a demand brought by 
a third person not originally a party in the suit, for 
the purpose of arresting the execution of an order of 
seizure or judgment rendered in such suit, or to reg- 
nlate the effeet of such seizure in what relates to 
him. 

Arv. 396. Such opposition may take place in two 
Cases: 

|. When the third person making the opposition 


pretends to be the owner of the thing which has been 
seized: 


2. When he contends that he has a privilege on 
the proceeds of the thing seized and sold. 

Arr. 397. This opposition must be made before the 
court which has granted the order of seizure or the 
judgment in virtue of which the provisional seizure 


has been effected. 


“* % * * * 


Judgments. 


Art. 546. The judge must sign all definitive or 
final judgments rendered by him, but he shall not 
do so until three judicial days have elapsed, to be 
computed from the day when such judgments were 
given; provided, that hereafter (except in the Parish 
of Orleans), all motions for new trials in causes shall 
be made and determined, and all final judgments 
signed before the adjournment of the court, for the 
term at which such causes were tried, and whether 
three judicial days shall have elapsed or not. 
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| -O~x tue Excerrioxns to THE PETITION. 


This suit is based upon the violation of an express con- 
tract entered into between Simon loch, Pierre b. and 
Athanase Dragon, and Bertrand Saloy, whereby Bloch, 
the plaintiff, agreed with the Dragons to furnish funds 
necessary for the cultivation and furnishing of necessary 
supplies for the Monsecours plantation, in Plaquemines 
parish, Louisiana, in consideration of the interest and 
commissions stipulated to be paid by said Dragons; to 
which agreement Saloy, the defendant, was a party, and 
waived and remitted in favor of Bloch any and all supe- 
rior rights and claims that he had or might have against 


the plantation and the crops as the lessor or landlord 


thereof, in order that the land might be cultivated and 
the expenses refunded to Bloch, the plaintiff. 

The breach alleged of this contract Is that Saloy on the 
Ist of December, 1883, proceeded by action before the 
24th Judicial District Court in and for the parish of 
Plaquemines to the seizure of the buildings of the Dra- 
gons on the plantation and the growing crop, and crop in 
process of manufacture, put the sheriff in possession 
thereof, and, under an order of said Court, took posses- 
sion of the property and sold the same, and converted 
the proceeds to his own use. That the property so taken 
by Saloy to his own use was, hy the aforesaid contract, 
liable and subject to the claim and demand of the plain- 
tiff, and that the balance due upon the advances made by 
the plaintiff to the Dragons bad not been repaid him by 
them, and that they were without means to do so, owing 
to the illegal, unjust, and malicieus conduct of Saloy, the 
defendant, in the seizure of the property. 

It will thus be seen that the suit is not one (as seems 
to be apprehended on behalf of the plaintiff in error) for 
a malicious prosecution. It is founded upon the breach 
of an express contract. Neither is the validity of the pro- 
ceedings before the State Court, wherein and whereby Sa- 
loy asserted his claim and privilege for rent, in any wise 
assailed by the plaintiff, here defendant in error. The 
complaint is that Saloy, having by contract agreed to stand 
aside and waive his superior rights and privileges as land- 
lord until Bloch’s elaim should be settled, nevertheless 
proceeded in a manner ignoring the rights and _ privileges 
of Bloch, which he had agreed should be preferred to his 
own. Undoubtedly the right of provisional seizure con- 
ferred upon the landlord by the sections of the civil code 
of Louisiana, referred to (though not specifically set forth) 
in the brief of plaintiff in error, could lawfully have been 
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exercised by Saloy but for the fact that he had by con- 
tract disabled himself from proceeding to enforce them in 
disregard of the rights of Bloch, in whose favor he had 
agreed to waive his prior claim as lessor. It 1s a neces- 
sary stipulation in every contract--none the less under- 
stood, even if not expressed——that neither party shall do 
any act to prevent or disable the other from complying 
with his contract. Vun Buren v. Digges, 11 How. 461; 
lnited States v. eck, 102 U.S. 64: ‘nited States v. Be- 
han, 110 U.S. 338. Here Saloy, by his suit against the 
Dragons, and his seizure of their crops, utensils, &c., as 
complained of in the petition, absolutely prevented and 
made impossible the fulfilment by the Dragons of their 
portion of the tripartite agreement. It was a plain and 
unequivocal breach of that agreement, for which Saloy 
was Clearly liable in damages. 

It is no answer to this to say that the code of practice 
of Louisiana permits this process of provisional seizure to 
be employed by a landlord against his tenant. The plain 
and sufficient reply is that Saloy stipulated not to employ 
his process. He agreed to stand aside till the claims of 
Bloch for his advances were satisfied. 


LI. --Brut or Exceptions No. 1. 


The second assignment of error is that the Court below 
erred in charging the jury in the manner set forth in the 
bill of exceptions No. Ll. (See Record, p. 22; brief for 
plaintiff in error, pp. 12,13). The charge was, in effect, 
that so far as the three parties to this agreement were con- 
cerned——Bloch, Saloy, and the Dragons——Saloy was re- 
quired to stand aside, so far as he may have claims against 
the Dragons, until Bloch has been satisfied all claims, 
whether they are over or under $15,000. 
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The complaint of this charge is that Bloch could have 
no lien under the terms of the contract for any supplies 
amounting to over $15,000. The theory of the charge, 
on the other hand, was that the limitation of the amount 
only affected the contract so far as third parties were Con- 
cerned. Said the Judge, in his charge: “A privilege 1s 
something thats not necessary for vou and I to agree to. 
The law will fix our relations as to that. The law only 
requires the amount to be fixed when a third party comes 
in and claims rights.” 

The correctness of this charge will, we think, clearly ap- 
pear upon an examination of the statute under which the 
lien or privilege ts claimed. 

It will be found in the Laws of Louisiana of 1874, p. 
1l4. We quote the title and first section, being the only 


portions material in this case: 


‘* Aw Act to enable planters, farmers, merchents, traders, and others to 
pledge and pawn cotton, sngar, and other agricultural products to 
merchants, factors, and others, and to confer a pledge by the trans- 
mission of a bill of lading or carrier’s receipt by mail or by the car- 
rier. 

“Section 1. Le it enacted by the Senate and House ot 
Repre sentatives of the State of Louisi main Creneral A gq 
sembly COM UE ned, That, in addition to the privilege how 
conferred by law, any planter or farmer may pledge or 
pawn his growing crop of cotton, sugar, or other agricul- 
tural products for advances in MOney, goods, and neeces- 
sary supplies that he may require for the production of 
the same by entering into a written agreement to pledge 
the same and having the agreement recorded in the office 
of the recorder of mortgages of the parish where said cot- 
ton, sugar, or other agricultural product is produced, which 
recorded contract shall give and confer on the merchant or 
other person mudvancing InoOney, coods, and Hecessary Ssup- 
plies for the production of the said agricultural product a 
right of pledge upon the snd CTOp, the Sime As if the said 
crop had been in the possession of the pledgee : Prov/ded, 
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That the right of pledge thus conferred shall be subordi- 
nate to that of the claim of the laborers for wages and for 
the rent of the land on which the crop was produced.” 
This act was in amendment of Article 3217 of the Civil 
Code, which, so far as material herein, is as follows: 


“Art. 3217. The debts which are privileged on certain 
movables are the following : 

“1. The appointments or salaries of the overseer for the 
current year, on the crops of. the year and tle proceeds 
thereof; debts due for necessary supplies furnished to 
any farm or plantation, and debts due for money actually 
advanced and used for the purchase of necessary supplies 
and the pavment of hecessary expenses for any farm or 
plantation, on the crops of the year and the proceeds 
thereof. 

“2. The debt of a workman or artisan, for the price of 
his labor, on the movable which he has repaired or made, 
if the thing continues still in his possession. 

“3. The rents of immovables and the wages of laborers 
employed in working the same, on the crops of the year, 
and on the furniture, which is found in.the house let, or 
on the farm, and on everything which serves to the work- 
ing of the farm. | 

.* % * % * % * * 

“The privileges hereinbefore granted to the overseer, 
the laborers, the furnishers of supplies, and the party ad- 
vancing money necessary to carry on any farm or planta- 
tion, shall be concurrent, and shall not be divested by any 
prior mortgage, whether conventional, legal, or judicial, 
or by any seizure and sale of the land while the crop is 
on if. 

“The privileges granted by this article on the growing 
crop in favor of the classes of persons mentioned shall be 
concurrent, except the privilege in favor of the laborer, 
which shall be ranked as the first privilege on the crop.” 


See, too, Articles 3157 and 3158 of the Civil Code, as 
follows : 
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“ Art. 3157. ‘he pawn invests the ereditor with the 
right of causing his debt to be satisfied by privilege and 
in preference to the other creditors of lis debtor out of 
the product ot the movable. corporeal, or incorporeal, 
which has been thus burdened. 

“Arr. 3158. But this privilege shall take place against 
third persons only in case the pawn is proved by an act 
made either in a public form or under private signature : 
Provided, such act has been recorded in the mahner re- 
quired by law: /’rovde/, also, that whatever may be in 
the forn of the act, it mentions the amount of the debt, 
aus well as the species and nature of the thing given in 
pledge, or as a statement annexed thereto of its number, 
weight, and measure,” 


The decisions of the Supreme Court of Louisiana show 
that the specification of the amount intended to be se- 
cured is intended only for notification to third persons, 
not as restrictive of the contract as between the parties 
thereto, thus fully justifying the language of the learned 
Judge in the Court below: *“ The law only requires the 
amount to be fixed when a third party comes in and claims 
rights.” Gay v. Pike, 30 La. Ann. 1332, 138386; Laloire v. 
Wiltz, 31 La. Ann. 456. The privilege resulted from 
the very fact of the advance of money under the avree- 
ment, and was not as between the parties limited in 
amount by the sum named in the contract, which was in- 
serted therein merely to satisfy the provision of law re- 
quiring the specification of the amount for the informa- 
tion of third parties. As the learned Judge remarked in 
his charge, page 22: “A privilege is something that it is 
not necessary for you and I to agree to. The law will fix 
our relations as to that.” Or, as is put by the Supreme 
Court of Louisiana, “ A privilege cannot be created by 
convention between the parties—it must derive its exist- 
ence from the nature of the contract and from the law ap- 


See oe « 
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plicable thereto.” Citizens’ Bank vy. Maureau, 37 La. Ann. 
857, S61. 

An examination of the contract In all its parts will dem- 
onstrate conclusively that this is the only view that can be 
taken of it without doing violence to its evident spirit and 
intent. 

It will be seen, upon an analysis of the instrument, that 
the limit of $15,000 plays but a very subordinate part, and 
was probably only inserted for the purpose of formal com- 
pliance with Section 3158 of the Civil Code, as above cited, 
and in order to give notice to third parties. The provis- 
ions as to shipping the entire crop to Bloch, together with 
the absolute waiver by Saloy of his privilege or higher 
rank as lessor of the plantation, show that, as between the 
parties, the contract was intended to cover all advances, 
whether over or under $15,000, as was held by the learned 
trialJudge. Bell v. Rade/iff, 32 Ark. 645. 

We insist, however, that, under the terms of the con- 
tract, the amount of $15,000 named therein, even if re- 
strictive as between the parties, caunot be regarded as a 
limitation upon the aggregate of all-advanees made dur- 
ing the entire year, but only of the balance due at any 
one particular time ; in other words, that a portion of the 
advances being from time to time refunded, they stood as 
if they had never been, and the contract of pledge re- 
mained as a continuing security available to cover any 
balance up to and including &15,000, even though, taken 
altogether, the aggregate of advances throughout the year 
may have exceeded that sum. 

Such is the universal rule in the construction of mort- 
gaves for future advances. Lawrence v. Tucker, 23 How. 
14 : Sones v. Guaranty and lnk mnity C%., 101 U. S. 622 ; 
Nationa! Bank vi. Wd, at nee 4, 103 U. s. 9D : Shores We Doherty, 
65 Wis. 155. 157: Bank of Ui tic @ We finch, 3 Barb. Ch. 


ZV : Murr 3) ot Purney, 34 Barb. Bol), O48 ; Foster V. 
hd ynowlads, OS Mo. De. Dob. DOT : Collins Vv. Carlile, 13 Ill. 
24. 


And, in Louisiana, by the Civil Code 


“Arr. 3292. A mortgage may be given for an obliga- 
tion which has not vet risen into existence, as when a man 
grants a mortgage, by way of security for indorsements, 


which another promises to make for him.” 


And see Lichersyill v. Brown, 7 La. Ann, 297, 308-311. 

The same rule has been frequently applied to contracts 
of guaranty, which ere always regarded as continuing in 
their character where the language of the instrument does 
not imperatively demand an opposite construction. Dowg- 
lass v. Reynolds, 7 Pet. 113: Mason Va Pritchard, ee Kast. 
227. 

How much more does this principle apply in a case like 
the present, where, the advances having once begun, the 
pledgee must continue to advance, or lose all he has in- 
vested! The fair construction of the instrument before 
the Court necessarily is that it is to secure any balance 
not exceeding $15,000. As the amount demanded in this 
suit was but 36,266.25, and that actually recovered was but 
$3,812.30, less $312.30 allowed the defendant in reconven- 
tion, the demand is far within the limit covered by the con- 
tract of pledge. 

The very fact that the advanegs actually made aggre- 
gated S94 435.44 (p. 38). wre =7,500 notes, and the 
interest on bethsdvarneesstttd notes, shows the contempo- 
raneous understanding of the parties. 3 

Besides, Bloch, as creditor of the Dragons, had the right 
to apply their payments to the later items of the account 
(in the absence of any instructions to the contrary from 
them); and the record (p. 38) shows he did so, thus leav- 


q 
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ing the security in force as to the earlier items. National 
Bank of the Commonwealth v. Mechanics’ National Bank, 
94 U.S. 437, 439. 

Nor does Saloy’s answer (pp. 6-10) rely upon the excess 
of the $15,000 limit. That objection appears for the first 
time in the bill of exceptions. 


IL].—-Binu or Exceptions No. 2. 


The charge herein excepted to was that the presumption 
is that the Dragons are entitled to $1,800 charged in 
Bloch’s account for necessary supplies for themselves and 
families. “If you think that $900 for each for necessary 
supplies was advanced, you will allow that item of Bloch’s 
account, or such part of it as may be for necessary sup- 
plies.” (Record, p. 29.) Evidently the question was, 
after all, rather one of fact than of law, and was fairly put 
to the jury. The case of //ollander v. His Creditors, 6 La. 
Ann. 668, Stafford v. Pearson, 26 La. Ann. 658, and Laloire 
v. We/tz, 31 La. Ann. 439, are conclusive as to the correct- 


ness of the charge in point of law.. 


[V.—Brii or Exceptions No. 3. 


The portion of the charge excepted to consists of two 
distinct points. 

1. That Saloy’s suit against the Dragons and seizure of 
the property was wrongful unless some fraud or collusion 
between Bloch and the Dragons was set up and estab- 
lished, and that for bringing the same he is responsible 
in damages. 

2. That under that portion of the agreement (p. 26) that 
the amount of seed-cane to be put down for the next year’s 
crop was to be fixed and determined by the mortgagee 
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(Bloch), he had the right to require the seed-cane, or so 
much thereof as he thought proper, to be taken up and 
manufactured into sugar, notwithstanding the previously 
existing lease of the property to the Dragons required 
them (pp. 45, 46) to leave a certain amount of it from year 
to year. 

The former of these points has been above discussed in 
our remarks on the exceptions to the petition. See Sa- 
loy’s petition in his suit against the Dragons, pp. 48-50 
of the record, which, although in other respects exceed- 
ingly circumstantial in its averments, singularly ig- 
nores all reference to the claims or rights of Bloch, 
to which Saloy had agreed that his own should be subor- 
dinated. The bill of exceptions contains no evidence 
whatever that Bloch had any notice of the suit of Saloy 
against the Dragons. ‘True, it is alleged by Saloy, in his 
answer to the petition in the present case, pp. 6-10, that 
Bloch had notice ; but no evidence of that fact is offered, 
which was clearly necessary on the part of Saloy in order 
to put Bloch in the position of being in default in not in- 
tervening in that suit. The allegations of the answer as 
to notice of the smt must be regarded as demied by the 
plaintiff, Bloch, under Article 3529 of the Code of Practice 
of Louisiana, which provides that ‘“ When the defendant, 
in his answer, alleges on his part new facts, these shall be 
considered is denied by the plaintiff ; therefore neither 
replication nor rejoinder shall be admitted.” 

Evidently the seizure for rent and the necessary inci- 
dental demoralization to the cultivation of the crop, as 
complained of in the petition, pp. 2, 3, of record, constitute 
a material impairment of Bloch’s security for his advances, 
which Saloy had by solemn contract guaranteed as supe- 
rior to his own claims. 


As to the remaining part of this charge complained of, 
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it is impossible to state the case more clearly than it was 
put by the learned trial Judge. Citizens’ Bank v. Wiltz, 
de 31 La. Ann. 244, is no authority for plaintiff in error, there 
e having been in that case no express contract as to the seed- 
cane. Here the seed-cane was expressly provided for in 
the contract. rpressum fucit cessare tacitum. 


V..-Tur Morton ror New TRIAL. 


It is next assigned for error that the trial Judge, Hon. 

Aleck Boarman, had no authority to continue defendant’s 

motion for a new trial to a subsequent term and refer it 

for decision to Hon. Edward C. Billings, as he did by or- 

der of July 3, 1885, pp. 20, 21, because the Code of Prac- 

tice of Louisiana requires such motions to be passed upon 

before the adjournment of court for the term, and (as is 

- insisted) by the same Judge who tried the case, though as 
to the latter point the articles of the code cited by learned 


counsel for plaintiff in error hardly seem to justify his con- 
struction of them. It is difficult to pereeive what advan- 
tage would accrue to the plaintiff in error.by the applica- 
tion of these articles of the Louisiana code. If they ap- 
ply to the case, it follows to a demonstration that the motion 
for a new trial fell tothe ground with the lapse of the term 
at which it was made. Goddard v. Ordway, 101 U.S. 
745, 751. But the articles of the Code of Practice have 
and can have no application. They refer not to matters 
of procedure or practice, but to the judicial powers of the 
> e Court, which can never be controlled by State statutes. 
Nudd vy. Burrows, 91 U.S. 426. 


a ly 


VI._-ALLEGED INFORMALITY OF VERDICT. 


The next assignment of error is that the verdict of the 
jury was so informal as not to justify the entry of judg- 
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ment thereon against the objection of the defendant. The 


verdict Wiis in these words. }). 1%: 


“We, the jury, find in favor of plaintiff in the sum of 
thirtv-eight hundred and twelve and (4, dollars, less three 
hundred and twelve and 3°, dollars, for one hundred sacks 
rice from St. Sophie plantation. 

‘S35,812.50 


‘* Less 312.30 ‘ 


SS DOO L00 
“ New Orleans. June 22. 1885.” 


Clearly this verdict, by its very terms, passed upon both. . 
the original and reconventional demands. Even had it | 
been a ceneral verdict for S35 500. without specification of 
items, it would have been quite sufficient within the rule 
of Purks v. Turner, 12 How. 39, while as it was it fully 
met the requirements of all the Louisiana cases cited on —> 
behalf of plaintiff in error. We understand this Court to 
have so held in passing upon the motion to dismiss or 
affirm in this ease. Salvoy vy. Bloch, 122 U.S. 646. 


VIL.--SIGNATURE OF JUDGMENT. 


The seventh and last assignment of error is that the 
judgment was not rendered or signed by Hon. Aleck Boar- | | 
man, Who presided at the trial and heard the evidence, but 
by Hon. Edward C. Billings, to whom was referred the 


motion for new trial, in contravention, as is alleged, of the 
practice of the State Courts of Louisiana. The State @ 


practice does not clearly appear to be as claimed, and it : 
seems to be conceded that the ease of Life and Fire In- 
SUPANC Company V Wilson's Th irs. S Pet. 291 is an au- 
thority against this assignment of error. The point, we 


think, will hardly be insisted on by counsel, and we for- 
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bear comment upon it further than to remind the Court 
that Judge Boarman, who presided at the trial, was not 
the Judge of the Eastern but of the Western District of 
Louisiana, and could, therefore, have only been holding 
the Court by virtue of a special designation under sec- 
tions 591-596 of the Revised Statutes of the United 
States. Judge Billings, by whom the motion for new trial 
was determined, and who signed the judgment, 1s the regu- 
lar Judge of the Eastern District of Louisiana, 

On the whole case, it is submitted that no error is shown 
in any of the rulings complained of, and that the jadgment 


should be affirmed. 


GEORGE A. KING, 
Of Counsel for Defendant in Error. 


Munthe Supreme Court of the alnited States. 


October Term, 1889. 


BERTRAND SALOY vs. SIMON BLOCH. 


ERROR TO THE UNITED STATES CIRCUIT COURT FOR THE EASTERN 
DISTRICT OF LOUISIANA. 


Brief for Simon Bloch, Defendant in Error. 


WILLIAM 8. BENEDICT, 
CHARLES W. HORNOR, 
Attorneys for Defendant in Error. 


Huthe Supreme Court of the lnited States. 


October Term, 1889. 


No. 92. 


BERTRAND SALOY vs. SIMON BLOCH. 


ERROR TO THE UNITED STATES CIRCUIT COURT FOR THE EASTERN 
DISTRICT OF LOUISIANA. 


re ame ce ea a 


The plaintiff below, Simon Bloch, brought this suit against 
the defendant below, Bertrand Saloy, to recover damages, over . 
$6,266.23, interest and costs, on the grounds following: if 

January 26, 1883.—Petitioner, Bloch, entered into a contract to a 
furnish funds necessary for the cultivating and furnishing of nec- ‘4 
essary supplies during 1883 to P. B. & A. Dragon for the “ Mon- ‘ 
secours ” plantation, parish of Plaquemine, Louisiana. Bertrand 3 
Saloy was the lessor of the plantation to the Dragons, and he ae 
intervened and became a party to the authentic act, oe ha 

this contract of advancements for the purposes of cultivation, an 

bound himself to carry out the terms and conditions thereof, and 
did waive and remit in favor of Bloch any and all superior rights 
and claims that he had or might have against said plantation, 
etc., and the crop to be raised thereon, as the lessor thereof, to 
the end that said land might be cultivated, the advances for cul- 
tivation, the gathering and marketing of the crop, be refunded 
Bloch, and the balance, after deducting of all due and legal 
claims, charges, and expenses due by said landlord to the said 
Dragons, should be paid ‘over to Saloy. 

December 1, 1883.—In violation of said contract, Saloy pro- 
ceeded by suit to seize the buildings and growing crops on said 
plantation, as well as the crop in process of manufacture, of a 
value exceeding plaintiff’s claim, and placed the sheriff in pos- 
session, by reason whereof plaintiff was damaged in a sum ex- 
ceeding said sum hereinbefore set forth; that, so acting illegally 
and in violation of his contract aforesaid, the said Saloy did 
thereafter and in said suit obtain an order from the court, in 
which he had obtained the writs as aforesaid, authorizing him to 
bond the said property so seized as aforesaid; did illegally take 
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possession thereof, did sell the same, and convert the proceeds 
thereof to his own use as aforesaid, without payment of the amount 
due to your petitioner, as hereinbefore set forth, being the balance 
due on the advances made by him to the Dragons under the 
aforesaid contract, which balance fully appears by and through 
the annexed detailed and specified account thereof, together with 
the two notes identified with the said act and account, to which 
the said Bertrand Saloy was a party as aforesaid, made part of 
this petition. ‘The averments then are that at the date of Saloy’s 
seizure there was no indebtedness of the Dragons due to Saloy ; 
that the property thus seized and converted by Saloy was by his 
contract subject to plaintiff’s claim as aforesaid, being balance 
due upon the advances made under said contract, which had not 
been repaid to him either by the Dragons, who are without 
means, or the said Saloy; that the said acts of Saloy are illegal, 
unjust, and malicious; that, by having incurred the expenses in- 
cident to the stoppage of his business of the said plantation, the 
demoralization of the hands employed thereon, his removal of 
said crop and the machinery wherewith to make the same from 
said plantation, he deprived the said Dragons of all power to 
comply with their contract with plaintiff, and has damaged plain- 
tiffin a sum far exceeding the sum so due by said Dragons as 
aforesaid, and is responsible to plaintiff, under and by reason of 
the premises, in the amount so due and set forth in said account 
current and said notes referred to,and the same is hereby claimed 
of the said Bertrand Saloy. 
(Record, pp. 1, 2, and 3.) 

Wherefore judgment is prayed against him for the sum claimed. 

Saloy appeared and excepted to this action on the following 
grounds, viz: 1, no cause of action; 2, prematurity of suit in 
this—that, until plaintiff had a judgment against the Dragons, 
he could not sue Saloy - od, 1e8 judicata from the suit of Saloy vs. 
Dragons, that this Judgment could not be attacked collaterally, 
and the court was without jurisdiction to annul it; 4, that Bloch 
had no right of action on the bond for release of the property in 
that suit cannot be enforced in such a suit as the present ; 5, and 
filing the record of that suit, claims it as conclusive and res ad- 
judicata as to the writ of provisional seizure and legality of the 
privilege therein asserted. (Ree.,p. 4.) And after the court had 
overruled them, and ten days allowed for filing answer, issue was 
joined December 17, 1884, by a plea of the general denial. 

Then a special denial that defendant’s suit against the Drag- 
ons was a violation of his contract with Bloch, or that his acts 
were injurious to him or illegal or malicious, but, on the con- 
trary, plaintiff expressly and impliedly approved and ratified 
respondent’s acts and proceedings in said suit, furnished the 
sheriff with funds for cultivating the plantation, etc., after the 
same was provisionally seized, and subsequently received from 
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the sheriff the amounts so advanced by him, which were paid by 
respondent, and baving received a portion of the benefits and 
fruits of said suit, is now estopped from contesting the legality 
and validity of the proceedings. 

Then follows a plea in reconvention composed of two items of 
rent of the Monsecours plantation and the St. Sophia tract; the 
first item, $6,017, balance of rent due by the Dragons, for which 
he had obtained judgment, with privilege as lessor against them 
in the State court, after deducting the property on the plantation, 
seized and sold by him as landlord. Saloy reconvenes for this 
sum against Bloch on the allegation that over and above his 
advances, $12,000, he had received more than $7,000 in his bands, 
proceeds of said crops. The second item, $350, is claimed as the 
rental value of 350 sacks rice of the St. Sophia tract. 

See Rec., p. 6 to p. 10 for this plea in reconvention. 

On these issues the parties went to trial. The verdict (Rec., 
p. 19, New Orleans, June 22, 1885), reads: “ We, the jury, find in 
favor of the plaintiff in the sum of $3,512.30, less $512.30, for one 
hundred sacks of rice from St. Sophia plantation ;” and the judg- 
ment (Rece., p. 89, rendered June 23, 1885, signed June 8, 1886) 
is in exact accord with the verdict. 

There were several bills of exceptions. No. 1, Ree., p. 21, pre- 
sents for solution the question, Whether the authentic act 
(Ree., p. 22) from the Dragons to Bloch recognizing “ a special lien 
and mortgage or privilege” to secure payment of advances made 
and to be made for the full sum of $15,000, could cover a total 
amount of advances made during the running of the contract, 
which in the aggregate exceeded $15,000? In other words, Was 
this limitation restrictive of any aggregate of advances over 
$15,000 for the year 1883? And if, as in fact was the case, the 
total advances made by Bloch amounted to a larger sum, then, if 
Bloch received more than $15,000 in the proceeds of the crop, 
his privilege and mortgage was extinguished for the remainder 
of his advances, so far.as Saloy was concerned. That as Bloch 
could not have been compelled to advance more than $15,000 or 
be held responsible for refusing to advance more than that sum, 
there was no mutuality, and without this mutuality the contract’ 
is null. This the court declined to give, but charged: “ It is not 
“a question whether, i. e., the necessary supplies are limited to 
“$15,000 or not. * * * In agreeing to this matter, the lan- 
“ guage, as I interpret it, permits me to say conclusively, that so 
“far as the law is concerned, you are not limited in ascertaining 
“ Bloch’s rights in this matter because of that $15,000, and on 
“ Bloch’s demand I charge you that the law apply to the agree- 
“ment between Saloy, Bloch, and Dragon forces you to make 
“ Saloy stand aside, so far as he may have claims against Dragon, 
“ until Bloch has been satisfied all claims, whether they are over 
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“or under $15,000.” The exception is to the refusal to charge 
as requested, and to the charge as given. 

The 3217 Art. of the Code (1870) giving the privilege on the crops 
of the year and the proceeds thereof “ for debts due for necessary 
“supplies furnished to any farm or plantation, and debts due for 
“money actually advanced and used for the purchase of necessary 
“supplies and the payment of necessary expenses” as between the 
parties, exists without recording. Ib., 3293, 5294. Asa “ mort- 
“gage for an obligation not yet risen into existence,” the notarial 
act under consideration is not affected in any way by the limita- 
tion of $15,000. This amount is stated as an absolute debt, for 
which “a special lien and mortgage or privilege is hereby granted ;” 
but the collateral and qualifying agreement is also set out, and 
manifestly cotemporaneously recorded. The whole intention of 
the contract would be overlooked by any other interpretation 
than the one given by the court. 

Shirras vs. Craig, 7 Cranch, 34. 
Wood vs. Weimar, 104 U.S. 793. 

The authentic act might be null without a statement of some 
amount of money it was intended to secure. But as between the 
planter and the factor the privilege exists for all amounts actu- 
ally advanced, and it is quite clear that, whilst the crop is grow- 
ing, and that after that, whilst it 1s being manufactured and in 
transitu to a market and asale, it is incurring an uncertain but a 
very regular and daily expense. Change is impressed on every- 
thing, but specially on a growing crop of sugar or rice, from the 
time it is planted to the very moment it is converted into money. 
There is no need of any legal obligation on the part of the factor 
to advance inore than the amount mentioned in the act ; the duty 
is self-imposed. After beginning with $7,500, he is bound to keep 
on, in self-defense. The necessity of a sudden outlay in cash, 
from storm, crevasse, overflow, any force majeure, falls on the fac- 
tor, and he cannot hold his hand and stop his advances, unless 
fully justified by all the surrounding circumstances of the case. 
The growing crop is a quasi pledge for the security of the ad- 
vances, and in this case the factor holds the entire crop by the 
terms of the act, “ pledged and pawned unto” him. (Rec., p. 238.) 

The reasoning is almost identically in the line of decision in 
Viterbo vs. Fredlander, 120 U.S., 707. 

In the present case the owner of the plantation joins in the 
quasi pledge. Now, “over the products of the estate [this very 
crop] the right of the lessor is of a higher nature than mere 
privilege.” (La. Code, 3218; Marshall vs. Knox, 16 Wall., 551.) 

This privilege the lessor has waived expressly. Until Bloch is 
paid “the full amount of his advances” the lessor has no claim. 
“The full amount” is not $15,000, but an amount, whether “over 
or under $15,000.” There is no error whatever here. The lan- 
guage of the contract, so far as the renunciation of Saloy is con- 
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cerned, admits of no other interpretation. But the thing here is 
not at all a mortgage, as it is called in the authentic act. It is 
a privilege granted by law upon a particular movable ; 7. e. a grow- 
ing crop and its proceeds. (See C. N., 548, 2102; La. Code, 501, 
3217, par. 1.) 

If. 


Bill of exceptions No. 2 (Rec., p. 29) is taken to the refusal of 
the judge to charge, as requested, that Simon Bloch had no lien 
on the crops for the supplies he had furnished and advanced for 
the support and maintenance of the families of P. B. & A. Dragon, 
as said items could not be considered necessary supplies, under 
the law of Louisiana, for which a lien and privilege is granted 
to the factor. And also to the charge as given on this point: 
“That the presumption is they, the Dragon Brothers, are entitled 
“to $1,800, charged in Bloch’s account for necessary supplies for 
‘‘themselves and family. If you think that $900 for each for nec- 
“essary supplies was advanced, you will allow that item of Bloch’s 
“account, or such part of it as may be for necessary supplies.” 

This is a correct charge in all respects. The jury were the 
proper judges as to the amount to be allowed for necessary sup- 
plies. ‘They have decided that nine hundred dollars was the 
proper amount to be allowed each of the Dragons. It nowhere 
appears that this amount embraces cogniacs, annisette, cigars, or 
ice, etc. (Hollander vs. His Creditors, 6th La. An., 668), or tobacco, 
pipes, whiskey, cards, perfumery, etc. (Stafford vs. Pearson, 26 
La. An., 658.) Jn contractibus tacite veniunt ea, quée sunt moris et 
consuctudinis. (L. C., 1964; C. N., 1135. 

By the act of 1874, p. 114, “it is as plain as words can make 
“it that the privilege which formerly was made to depend not 
“only on the advance of the money, but also for its actual use 
“ for necessary purposes, is now caused to result from the advance 
‘cf the money, goods, and necessary supplies that may be required 
“by the planter. * * * Until their prima-facie case was de- 
“stroyed by proof that they had knowingly advanced the money 
“or supplies for other than the purposes allowed by the act of 
“1874,” they “were entitled to their pledge.” 

Laloire vs. Wiltz, 31 La. An., 439. 


Il. 


The bill of exceptions No. 3 (Rec., p. 40) involves two ques- 
tions: 

1. Was Saloy’s suit for his rent against the Dragons a violation 
of his agreement that his claims and demands as lessor “ shall 
be subordinate and inferior in rank to the claims and privileges 
of supplies or for advances furnished,” * * * “and that said 
“ Bloch shall be reimbursed it from the crops of 1883, made on 
“said place, the full amount of bis advances hereunder, without 
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“regard and in preference to the demands of said Saloy, for the 
“rental of said plantation; provided,” ete. (Rec., p. 27.) 

2. Was it a violation of the lease for the tenant to destroy or 
make away with the seed cane; or, in other words, was Saloy, in 
seizing and selling the sugar and molasses produced from the 
seed-cane, only getting the proceeds of his own property, and 
doing no injury to Bloch, the factor? 

The facts involved in the solution of these questions are as 
follows: 

January 26, 1883, the contract for advances was made between 

sloch and Dragon, to which B. Saloy was a party, for the culti- 
vation of Saloy’s plantation for that year, 1883. (Ree., p. 22.) 

The advances began on that date and continued down to Feb- 
ruary 12,1884. The last sale of produce December 22, 1883. 
(See Ree., pp. 30, 31, 32, 33, 34, 35, 36, 37, 38, 39. 

November 27, 1883, Saloy sued the Dragons for his rent and 
obtained a provisional seizure, and sold all the crops upon said 
plantation, with other movables. Writ and return on record, p. 
58. All these went into the possession of Saloy, under an order 
of the court of January 4, 1884, “a bend of release having been 
given according to law,” and were converted by him to his own 
use, he claiming the legal right so to do, as set forth in the bill 
of exceptions under review. (Ree., pp. 58 and 40.) 

Under these circumstances the suit for rent, accompanied by a 
provisional seizure of the property already pledged to Bloch, the 
bonding of the property and converting it to his own use by sale 
and crediting the lessors with the proceeds, was not only an in- 
vasion of the vested rights of Bloch, but malicious in law, and 
in view of Saloy’s express obligation in the authentic act, and 
the absence of all allegation of fraud, the charge of the judge 
that Saloy’s suit is wrongful, so far as it may injure Bloch, and 
the reasons given for it are without any error. 

So, too, the charge as to the sugar and molasses of the seed 
cane. It seems impossible to convey the law bearing upon this 
point in clearer terms than those employed by the trial judge. 
(Ree., p. 41.) 

ry. 


There is another bill of exceptions, not numbered, set forth on 
p. 87 of the record, viz, that the said verdict is not responsive to 
the issues involved, and is informal and defective, in that it fails 
to pass upon defendant’s reconventional demand; but “ notwith- 
“standing defendant’s objections, the court ordered the judgment 
“to be entered up as rendered, because the court held that the jury 
“had in its verdict passed upon both the original and reconven- 
“tional demands.” 

The question is: Is there error in the verdict? If yea, what 
is it? Is there error in the judgment? If yea, what is it? 


eo ees 


The lower judge expresses his entire satisfaction with both ver- 
dict and judgment. Both are silent as to that portion of the re- 
conventional demand discussed under bills of exceptions, No. 3, 
second point. 

But it cannot be denied that the jury acted upon the whole 
reconventional demand. “ We, the jury, find in favor of the 
plaintiff in the sum of $3,812.30, less $312.30, for one hundred 
sacks rice from St. Sophia plantation.” In spite of the objections 
of the reconvenor, the lower judge so held, and denied the rule 
for a new trial. Is there any error in this ruling? 

In our motion to dismiss the appeal, we strove to convince this 
court that there was no appellate jurisdiction here, for the amount 
in judgment really in dispute between these parties did notamount 
to over $5,000. The reasoning ran in this wise: This suit in- 
volves two separate and totally distinct causes of action between 
plaintiff and defendant: First, the plaintiff’s against the defend- 
ant; second, the defendant’s reconvention against the plaintiff. 
The plaintiff claimed $6,266.23, and got verdict and judgment for 
$3,512 30, whilst reconvenor claimed $6,367, and got verdict and 
judgment for $312.30. On the main demand, and on the inci- 
dental demand, either single or together, tested by the final action 
of the court, there was no jurisdiction; certainly not, on the main 
demand, as was admitted on both sides; and just as certainly 
not on the reconvention, if tested by Louisiana law ; for, whilst the 
judgment on the main demand was an incontestable res adjudi- 
cata, the judgment on the reconvention was merely a nonsuit. 

The denial of the motion to dismiss was therefore clearly a re- 
fusal to adopt the Louisiana law as to the effect of the verdict 
and judgment on the reconventional demand, and the reasons 
for this ruling, though they are not set forth in 122 U.S., 646, 
are plainly and categorically stated in Parks vs. Turner, 12 How., 
39, 43. “ We certainly cannot adopt in this court the practice 
and mode of proceeding in the appellate court of Louisiana. 
Unquestionably the force and operation of the verdict when the 
case is brought here, depends upon the rules of the common law,” 
and a fortiori upon the acts of Congress modifying them. The 
objection now raised is “that the jury in rendering the verdict 
failed to respond separately to the distinct issues they were sworn 
to try” on the reconventional demand. This is almost if not 
quite identical with the point raised in Roach vs. Uulings, 16 
Peters, 321, in which the court say: “Admitting that this verdict 
is not technically responsive to the séveral pleas, it virtually an- 
swers and negatives them all; for if all or either of the pleas had 
been true, the verdict was untrue.’ Therefore, if there be no 
error in the previous bills of exceptions, this last bill of excep- 
tions cannot be sustained under sections 954 and 1005 R. 8. U.S. 
Whether there is error in the verdict and judgment in declaring 
the amount due on one count of the reconventional demand and 
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in keeping entire silence on the other count would, therefore, 
seem to depend upon the certainty of the language employed by 
the jury and the court. But nothing can be clearer in law than 
this language. It is something more than being merely certain 
to a common intent, as in Litter vs. Green, 2 Wheat, 306, but to 
a certain intent in every particular; perhaps, to the judicial eye 
too certain; for on the assignments of error, where the objection 
was that the items were stated in the verdict, the court said: 


“We have nothing whatever to dowith them. The judgment 
is what we have to deal with, and not its elements, excepting in 
and through the control of that which leads to it, namely, the 
evidence and the charge of the court. The jury were not bound 
to itemize, nor the court to require it to be done.” 


Del. R. R. vs. Burson, 61 Penn’a, 369-3581. 

Some facts not specially involved in the discussion of the four 
bills of exception seem to be worthy of attention: 

First. Since the definitive judgment of the lower court, the 
case has been treated by the plaintiff in error as being but @ sin- 
gle judgment on several causes of action, and not involving an 
amount over $5,000. (Ree., p. 89, 90.) Motion for writ of error 
and bond, to operate a supersedeas. 

Second. The last bill of exceptions is taken apparently from the 
judgment of the court denying the motion fora new trial. Ree., 
p. 87, under date of June 8, 1886. The other bills of exception, 
Rec., p. 21,29 and 40, are under date of June 9, 1885. Cunning- 
ham vs. Bell, 5 Mason, 161. 

Third. That the testimony in the case has not been made part 
of the record. 

‘These facts give rise to the suggestion that there must be some 
fault in the pleadings, so far as the reconvention is concerned, in 
claiming rent of the plantations from Bloch. If this claim be 
unfounded, empty and simulated, merely colorable and without 
substance, end such as only gives a prima facie appellate jurisdic- 
tion by the amount claimed, $6,017, “balance due him for rent ;” 
i. e., due to Saloy by Bloch, it is not perceived how the court or 
jury below could have acted otherwise than they did, nor how 
your Honors can now give any relief to the plaintiff in error in 
regard to it. It would involve a solution of the abstract ques- 
tion in no way involved herein: What is the character of the 
verdict and judgment below? Are they conclusive or not upon 
what we have called the simulated pleading ? 

Respectfully submitted. 

WILLIAM S. BENEDICT, 
CHARLES W. HORNOR, 
Attorneys for Defendant in Error. 
Wasuineton, D. C., May 22, 1888. 
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J. M. B. REYNOLDS, &C., VS. JOHN ADDEN RET AL., &¢. 1 


1 UniTrep STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana, 


J. M. B. Reynoxps, Assignee, Appellant, 
vs. No. 10405. 
JoHN ADDEN et als., Appellees. 


Blane & Butler, Esqs., for appellant. 
C. 5S. Kellogg and E. N. W hittemore, Esqs., for appellees. 


Transcript of Appeal. 


Appeal returnable to the Supreme Court of the United States, at 
the city of Washington, D. C., on the second Monday of October, A. 
D. 1886. 


2 Transcript from Civil District Court. Filed Nov. 5, 1883. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


J. M. B. Reyno ps, Assignee, 
vs. No. 5586. Civil Dist. Court. 
JoHN AppDEN « al. 


Blane & Butler, att’ys for plaintiff 
E. N. Whittemore, Esq., and C. S. Kellogg, ma att’ys for d’f’ts, 


STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans. 


3 JoHn Micuakt BREWSTER REYNOLDS, ) 
— | y and > +? af . 
Assignee, \ No. 5586. Civil Dis- 
Us. trict Court. 
JOHN ADDEN et als. ) 


Petition. Filed May 10th, 1882. 
° 


To the honorable the civil district court for the parish of Orleans, 

State of Louisiana: 

The petition of John Michael Brewster Reynolds, a resident of 
Boston, Suffolk county, Commonwealth of Massachusetts, respect- 
fully represents— 

That on or about the 10th day’ of March, A. D. 1882, John H. 
Adden, a resident of the town of Reading, in the county of Middle- 
sex, Commonwealth of Massachusetts, presented a sworn petition to 
the court of insolvency in said county and Commonwealth repre- 
senting his inability to pay his debts and his desire — all his prop- 
erty for the benefit of his creditors according to the laws of said 
Commonwealth. 
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4 That on the day aforesaid the said court, considering said 

petition and being satisfied of the truth of the statements 
therein contained, ordered a warrant to be issued thereon to the 
sheriff of the said county of Middlesex, or either of lis deputies, di- 
recting him forthwith as messenger to take possession of all the estate, 
real & personal, of said insolvent debtor, John H. Adden, and all 
his deeds, books of account, & papers, and to keep the same until 
the appointment of an assignee; and furthermore directing said 
messenger to make public notice in the Boston Daily Globe and to 
send written notice within five days after the date of said order to 
said debtor and to all the creditors of said debtor notifying them 
that said warrant had issued against the estate of said debtor ; 
that the payment of any debts and the delivery of any property be- 
longing to said debtor to him or for his use and the transfer of 


any property by him are forbidden by law, and that a meeting of 


the creditors of the debtor to prove their debts and choose one or 
more assignees of his estate would be held at said court of insolvency 
at Cambridge, in said county of Middlesex, on the 23rd of March, 
1882. 

That upon the 23rd of March, 1882, said messenger made return 
of said warrant, showing that thereunder he had taken possession 
of the estate of the within-named insolvent, had published notice 
in the newspaper aforesaid, and sent written notice to the creditors 
named on the debtor’s schedule delivered by said debtor to said 
messenger on the 11th of March, 1882, in conformity to the direc- 
tions set out in said warrant. 

That on the 23rd of March, 1882, Stillman E. Parker, of 
5 the town of Reading, and your petitioner were duly chosen 
and appointed assignees in the case of said John H. Adden, 
insolvent, and notice of said appointment was on that day given 
said assignees by the register of said court of insolvency; that on 
the day last mentioned said assignees accepted in writing the trust 
of assignee of the estate of the above-named insolvent debtor, and 
on that day said Stillman E. Parker gave bond conditioned that he 
would well and truly execute and perform all and singular the duties 
appertaining to his said trust as assignee, etc., with Jolin Adden, of 
said town of Reading, county of Middlesex, State of Massachusetts, 
as his surety, in the sum of ten thousand dollars; and om the day 
last aforesaid your petitioner in a like manner gave bond in a like 
sum and under like conditions, with John P. Robinson, of Boston, 
Massachusetts, as his security. 

Which said bonds were duly approved by the Honorable George 
M. Brooks, judge of said court of insolveney. 

That upou the completion of the foregoing legal requisites your 
petitioner and his co-assignee, Stillman B. Parker, obtained from 
the aforesaid messenger of said insolvent estate possession of all the 
property, real and personal, appertaining thereto, or the right to such 
possession, Wherever said property was then located, either in the 
State of Massachusetts or elsewhere, and thereupon entered upon 
the discharge of their aforesaid trust as assignees of said estate. 

Petitioner further shows that, as appears from the schedule of as- 


Marve. : 


6 on the 10th day of March, 1882, there was in his store, No. 
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sets filed by said insolvent with his petition in insolvency, 


58 Custom-House street, New Orleans, Louisiana, about 600 
cases of shoes valued at $18,341.47, and accounts, notes, and drafts 
due in Louisiana, Arkansas, Mississippi, Texas, Tennessee, and Ala- 
bama, amounting to about $280,000.00; sundry notes, drafts, and 
accounts due to the Boston store, amounting to about $10,000.00, with 
other assets in the city of Boston not valued in said schedule, but in 
the city of Boston, amounting to about $3,000.00. 

Petitioner further shows that in the further discharge of his duties 
as assignee he came to New Orleans, Louisiana, on the 12th day of 
April, 1882, with a view to take physical possession of all the assets 
in said State, as well as to acquire possession of the property of said 
insolvent elsewhere than in the State of Massachusetts; that then and 
there your petitioner for the first time discovered that on the 16th 
of March, i882, John Adden, alleging himself to be a resident of the 
State of Massachusetts, had brought suit in this honorable court 
against the said insolvent debtor, John H. Adden, for twenty thou- 
sand dollars upon certain notes, to be filed, and further alleging that 
said John H. Adden resided permanently out of the State of Louisi- 
ana and was represented in said State by George W. Webre, as 
agent, upon whom citation could be served (upon affidavit and 
bond), — obtained an attachment of all the property, rights, and cred- 
its of said John H. Adden within the jurisdiction of this honorable 
court, and on the 17th day of said month caused citation and a 

copy of the petition in said suit to be served on said George 
7 Webre, as agent of said John ti. Adden; that on the 29th 

day of said month judgment by default was therein entered 
against said John H. Adden, which judgment was confirmed on the 
ord day of April, 1852, with lien and privilege upon the property at- 
ached and signed on the 10th day of April, 1882, as will more 
fully appear by reference to the record and proceedings had in said 
suit in 5586 of the docket of this honorable court. 

Petitioner further shows that upon his arrival in the city of New 
Orleans as aforesaid he also learned that said John Adden had, on 
the 4th of April, 1882, again representing himself a resident of the 
State of Massachusetts, obtained a second attachment of the prop- 
erty, rights, and credits of said John H. Adden in the city of New 
Orleans; in another suit based upon a series of notes drawn by said 
John H. Adden at Boston, Massachusetts, to his own order and by him 
endorsed, amounting to $6,283.10, as will more fully appear from 
the record of said suit, known on the docket of this honorable court 
as No. 5738 

Now, your petitioner shows unto your honor that the aforesaid 
proceedings thus instituted and prosecuted by said John Adden 
were and are illegal, null, and void, and the same should be declared 
inoperative and without the slightest force or effect for the follow- 
ing reasons, viz: 

First. The aforesaid insolvency and surrender of said John H. 
Adden,a eitizen of the Commonwealth of Massachusetts, to the court 
of insolvency in and for the county of Middlesex, in said Common- 
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wealth, of all his property for the benefit of his creditors ac- 
8 cording to the statutes of said State; the acceptance of said 
surrender and the proceedings in said insolvency operated as 
a legal bar to said John Adden, also a resident of said Common- 
wealth of Massachusetts, and prevented him from lawfully asserting 
any rights as a creditor of said insolvent elsewhere than in the said 
court of insolvency in said Commonwealth of Massachusetts. 
2nd. The judgment rendered as aforesaid in suit No. 5586 of the 
docket of this honorable court and the seizure and proceedings had 
under said judgment are furthermore illegal because said judgment 
was obtained without service of citation upon said defendant in said 
suit, the pretended service of citation upon said John H. Adden 
through George W. Webre, as agent of said Adden, being absolutely 
null and without legal effect, said agency, if any ever existed, hav- 
ing terminated before the institution of said suit by the failure and 
insolvency of said John H. Adden on the 10th day of March, 1882, 
as aforesaid. 
3rd. The judgment aforesaid is furthermore illegal and without 
valid effect because obtained without any proof being formerly of- 
fered and received upon which to support said judgment. 
4th. The property attached in the aforesaid suits of John Adden 
vs. John H. Adden was not, at the date of said attachments nor has 
it been since, either in whole or in part, the property of said John 
H. Adden, the same having been surrendered by him to his credit- 
ors prior to the issuance of said attachments. Title thereto from the 
date of said surrender vested in all the creditors of said John H. 
Adden. 
9 further, petitioner shows unto the court that said Jolin 
Adden is the father of said John H. Adden and has managed 
his business in the city of New Orleans for many vears; that he was 
always fully advised as to the true condition of said business and well 
knew co. Liissaid son’s financial embarrassment and practical insolv- 
ency long before the fact became known to the creditors of that 
business; that, notwithstanding such knowledge on the part of said 
John Adden, the latter has illegally and knowingly held out: and 
aided and assisted said John H. Adden in holding out to the cred- 
iturs that he was solvent; that with said John Adden’s connivance 
and assistance and when they both well knew that the entire assets 
of John Af. Adden, except an insignificant portion thereof, were in 
the State of Louisiana, said John H. Adden made a surrender to his 
creditors in the State of Massachusetts, without at the same time 
going into insolvency in the State of Louisiana, thereby unlawfully 
aiding“and assisting said John Adden in attaching the assets of said 
John H. Adden in the State of Louisiana and obtaining judgment 
by default in said attachment suit, with privilege upon the property 
attached for about $20,000.00, before the creditors or your petitioner 
could be informed or advised of said attachment; that to permit 
said judgment and the proceedings thereunder to have effect and 
execution would enable said John Adden to perpetuate a gross fraud 
upon petitioner and the creditors of said John H. Adden, to their 
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great and irreparable loss and injury, and a writ of injunction is 
necessary in the premises. 
Petitioner further shows that as soon as he had knowl- 
10 edge of the facts set forth in the foregoing petition he noti- 
fied his aforesaid co-assignee, Stillman E. Parker (who was 
in the city of New Orleans when petitioner arrived here on the 12th 
of April, 1882, and has been in said city ever since), and suggested 
the propriety and importance of taking action to annul and set aside 
the attachments, judgment, and seizure in the aforesaid suits and 
suit of said John Adden vs. John H. Adden, which actions, how- 
ever, said co-assignee declined to take without conference with cer- 
tain other parties, and your petitioner, being advised that further 
delay would jeopardize the interest of the creditors, on the 4th day 
of May, 1882, addressed a communication to said co-assignee, of which 
the annexed exhibit, marked “A,” is a copy, and on the following 
day petitioner received the annexed written refusal on the part of 
eo assignee to co-operate with your petitioner, marked Exhibit 
és 2 ? 

Wherefore petitioner prays that John Adden, John H. Adden, 
and Thomas Duffy, civil sheriff of the parish of Orleans, be cited 
to appear and answer this petition; citation on John H. Adden, 
an absentee, to be made through a curator ad hoc to be appointed to 
represent him herein. 

That a writ of injunction may issue herein in conformity to law 
enjoining and restraining John Adden from prosecuting or in any 
way or manner attempting to enforce the aforesaid judgment in the 
suit entitled John Adden vs. John H. Adden, No 5586 of the docket 
of this hon. court, and furthermore enjoining and restraining 
Thos. Duffy, civil sheriff of the parish of Orleans, and his deputies 

from advertising or selling the goods and merchandize in 
ll the store No.58 Custom-House street, New Orleans, or the prop- 

erty, rights, credits, books, papers, notes, assets, safe contents, 
or any part or portion thereof of defendant, John H. Adden, seized 
in said suit, and furthermore enjoining and restraining said John 
Adden from proceeding any farther in the suit of John Adden vs. 
John H. Adden, No. 5788 of the docket of this honorable court. 

That after due proceedings judgment may be herein rendered in 
favor of your petitioner as assignee of John H. Adden, insolvent 
debtor, decreeing the aforesaid proceedings in the said suits entitled 
John Adden vs. John H. Adden, numbered 5586 and 5738, respect- 
ively, on the docket of this honorable court to be absolutely null 
and. void, the attachments therein wrongfully issued and obtained, 
and the judgment, writ of fieri facias, and seizure in said suit No. 
5586 of the docket illegal and without any force or effect; further- 
more ordering and commanding said civil sheriff to release and 
turn over to your petitioner all the property, rights, credits, accounts, 
claims, books, safe and contents, and other properties seized under 
the aforesaid writs and judgments, free from all costs and charges, 
and furthermore decreeing and perpetually enjoining said John 
Adden and said sheriff from further proceeding in any way or 
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manner in the aforesaid suits. Petitioner further — for costs and 
for general relief in the premises. 
(Signed) SAM’L P. BLANC, 
Att'y for Pet’r. 


12 Affidavit. 
STATE OF LouIstaNna, City of New Orleans: ° 


J. M. B. Reynolds, being duly sworn, doth depose and say that he 
is plaintiff in the foregoing petition named, and that all the facts 
and allegations therein contained are true to the best of deponent’s 
knowledge, information, and belief. 


(Signed) J. M. B. REYNOLDS. 
Subscribed and sworn to before me this 10th day of May, 1882. 
(Signed) MARK BREEDEN, Jr., 


Notary Public. 
Bond. Filed May 10th, 1882. 


Know all men by these presents that we, J. M. B. Reynolds, as- 
signee, as principal, and Brownley W. Taylor,as security, ofthe city 
of New Orleans and State of Louisiana, are held and firmly bound 
unto John Adden, John H. Adden, and Thomas Duffy, civil sheriff 
of the parish of Orleans, in the sum of five thousand dollars, lawful 
money of the United States of America, to be paid to said John 
Adden, John H. Adden, and Thomas Duffy, civil sheriff, their and 
each of their heirs, executors, administrators, and assigns; for which 

payment, well and truly to be made, we bind ourselves and 
13 each of us by himself and each of our heirs, executors, admin- 
istrators, firmly by these presents. 

Sealed with our seals and dated the 10th day of May, in the year 
of our Lord 1882. 

Whereas the said J. M. B. Reynolds, assignee, has this day pre- 
sented a petition to the honorable the civil district court for the 
parish of Orleans, praying for a writ of injunction: 

Now, the condition of the above obligation is that we, the above- 
bound J. M. B. Reynolds, assignee, and Brownlee W. Taylor, will 
well and truly pay to the said John Adden, John H. Adden, and 
Thos. Duffy, civil sheriff of the defendant in said writ, all such dam- 
ages as they may recover against us in case it should be decided 
that the injunction was wrongfully obtained. 


(Signed) d. mm. BB. REYNOLDS, Assignee. SEAL. | 
(Signed) B. W. TAYLOR. SEAL. | 


Signed, sealed, and delivered in the presence of— 
(Signed) FRANK N. BUTLER. 
Order. 


Let a rule nis? issue herein, returnable on Friday, the 12th day of 
May, 1882, at 11 o'clock a. m., why the writ of injunction herein 


. en 
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prayed for should not issue, and let Thomas R. Rozier, Esq., 


14 be appointed curator ad hoc to represent John H. Adden, one 
of the absent defendants. 
New Orleans, May 10th, 1882. 
(Signed) W. T. HOUSTON, Judge. 


Exuisit A, Annexed to Petition. 


New Orteans, May 4th, 1882. 
Stillman E. Parker, Esq., 58 Custom-House St., New Orleans. 


Dear Str: As you are no doubt aware Messrs. E. and A. H. 
Batcheller & Co., of Boston, have enjoined the sheriff from selling 
| the goods and effects of John H. Adden to satisfy the judgment of 
: John Adden, I am satisfied that it is our duty, as assignees, to inter- 
vene in the suit and join Batcheller & Co. in their efforts to destroy 
) John Adden’s judgment against John H. Adden, so that we may 
| get possession of the property attached. I would be glad to have 
you co-operate with me in such intervention in the Batcheller suit, 
that we may thus secure for all the creditors their equal and just 
rights in the premises. If you are unwilling to take action with 

me in behalf of all the creditors, please let me know it. I 


15 shall await your answer until noon to-morrow. 
=< Resp’y yours, 
(Signed) J. M. B. REYNOLDS. 


Exuripit “ B.” Annexed to Petition. 


New ORLEANS, May 5th, 1882. 
John M. B. Reynolds, Esq. 


Dear Str: Your favor of yesterday has come to hand, and in 
reply would say that, as Bate ‘heldor & Co. have brought suit to annul 
the claim ot John Adden, and if successful it enures to the benefit 
of all the creditors we represent, 1 do not think it judicious to 
incur expense and lawyers’ fees, and therefore decline to intervene. 

Respectfully yours, 
(Signed) S. E. PARKER, Assignee. 
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Rule Nisi. Issued May 10th, 1882. ; 
Civil Dist. Ct., Division “ B.” 


J. M. B. Reynotps, Assignee, 
US. » No. 5586. 
JOHN ADDEN et al. 


16 STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


J. M. B. Reynorps, Assignee, ) 
vs. » No. 5586. 
JOHN ADDEN ef al, 


State of Louisiana to John Adden, John H. Adden, thro’ Thomas 
R. Rozier, curator ad hoc, and ‘Thomas Dutfy, civil sheriff, Greet- 
ing: , 
You are hereby commanded, in the name of the State of Louis- 
jana and of the civil district court for the parish of Orleans, to show 
cause, on Friday, the 12th day of May, 1882, at 11 o’clock ‘a. m., 
why the writ of injunction herein prayed for should not issue; and 
what you do in the premises you make return thereof, together with > 
this writ, to our said court, as the law directs. f 
Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Hlenry L. Lazarus, judges of our said court, this 
10th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-two, and in the one hundred and sixth yeay of the 
Independence of the United States. 


(Signed) ALEX. T. DONOVAN, D’y Clerk. 


Sheriff's Return to Rule Nisi. 


17 Rec'd May 10th, 1852; same day, month, and year civil 
sheriff accepted service. 

Ret. same day. 
(Signed) A. McCONNELL, Jr., 


Deputy Si ff. | 


And on the 10th day of May, 1882, I served a copy of the within 
rule nisi on John H. Adden, defendant herein, through Thomas R. 


Rozier, curator ad hoc, in person, 
(Signed) JOHN E. SIEKFORT, D’y SWF. 
And on the 11th day of May, 1882, I served a copy of the within 


rule nisi personally on John Adden, defendant herein. Ret. same 


day. 


(Signed) JOHN E. SIEKFORT, D’y Sh’ff. 
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Rule Nisi Absolute. 


Extract from the Minutes of Division “ B.” 


Fripay, May 12th, 1882. 
Present: Hon. W. T. Houston, judge. 


Div. “B,” C. D. C. 


J. M. B. Reynotps, Assignee, 
t's. No. 5586. 
Joon AppEN « al. 


The application for an injunction herein, taken on the 10th 
18 inst., came on this day for trial. 


Sam’! P. Blane, for plaintiff in rule; Thos. R. Rozier, curator ad 
hoc; Kellogg & Whittemore, for defendants in rule. 

lor the reasons orally assigned in open court— 

It is ordered that said rule be made absolute, and accordingly that 
an injunction be granted herein, with leave to defendants to move 
to dissolve the same. 


Document Marked hi D,” 


Being a copy or transcript of the record in the insolvent court of 
Middlesex county, Massachusetts, in the matter of J. H. Adden, 
insolvent debtor, &c. 


Filed May 12th, 1882. 
(Signed) E. A. LUMINAIS, Dep’ty CVE. 


Division “ B,” Civil D’t C'’t. 


J. M. B. Reynowps, Assignee, 
vs. No. 5586. 
JoHN ADDEN ée al. 


To the honorable the judge of the court of the court of insolvency 
in and for the county of Middlesex, in the Commonwealth of Massa- 
chusetts : 

19 Respectfully represents John H. Adden, of Reading, in the 


said county— 
That he is an inhabitant of this State and is indebted in divers 


sums of money, amounting in the whole to not less than two hun- 


dred dollars, contracted while such inhabitant, which he is un- 
able to pay in full, and he wishes to surrender all his property for 
the benefit of his creditors and to obtain a discharge of his said 
debts according to the statutes in this behalf provided. 

Wherefore he prays that a warrant may be issued for taking pos- 
session of his estate, and that such further proceedings may be had 
in the premises as the law in such cases prescribes. 

2—153 
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Dated this tenth day of March, in the year of our Lord one thou- 


sand eight hundred and eighty-two. : 
(Signed) JOHN H. ADDEN. 


MIDDLESEX, 88: 
Marcu 10rn, 1882. 
Then personally appeared the above-named John H.-Adden and 
made solemn oath that the statements contained in the foregoing 
petition by him subscribed are true. 
Before me— 
(Signed) ALONZO V. LYNDE, 
Justice of the Peace. 


COMMONWEALTH OF MASSACHUSETTS, a 
Middlesex, 


20) CAMBRIDGE, March 10th, 1882. 
The foregoing petition having been duly considered, and it 
appearing to the satisfaction of the court that the statements therein 
contained are true, it is ordered that a warrant thereon be issued. 
(Signed) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 


Warrant. 
In the Case of Joun H. Appen, Insolvent Debtor. 


COMMONWEALTH OF MASSACHUSETTS, | 
. » ey . 
Middlesex, j 


To the sheriff of said county of Middlesex or either of [sEat.] 
his deputies, Greeting : 

You are hereby directed forthwith as messenger to take possession 
of all the estate, real and personal, of John H. Adden, of Reading, 
in said county, insolvent debtor, except such as may be by law 

exempt from attachment, and of all his deeds, books of ac: 
21 counts, and papers, and keep the same safely until the ap- 
pointment of an assignee. 

And you are also directed to publish notice twice in the news- 
paper called the Boston Daily Globe, printed at Boston, in the county 
of Suffolk, the first publication to be made forthwith, and to send 
written notice, by m: ail or otherwise, within five d: ays after the date 
hereof to said debtor and to all the creditors upon the schedule of 
his creditors to be furnished you by him within three days after the 
date hereof, which notice shall state— 

First, that this warrant has issued against the estate of said 
debtor. 

Second, that the payment of any debts and the delivery of any 
property belonging to said debtor to him or for his use and the trans- 
ie of any property by him are forbidden by law. 

Third, that a meeting of the creditors of the debtor to prove their 
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debts and choose one or more assignees of his estate will be held at 
the court of insolvency to be holden at Cambridge, in said county 
of Middlesex, on the twenty-third day of March instant, at ten 
o'clock in the forenoon. 

And have you there this warrant, with your doings thereon. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the court of insolvency to be affixed, at Cambridge, this 
terth day of March, in the year of our Lord one thousand eight 
hundred and eighty-two. 

(Signed) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 


22 Officer’s Return. 


MIDDLESEX, ss: 
Marcu 23, A. D. 1882. 

By virtue of the within warrant I have taken possession of all the 
estate of the within-named insolvent debtor, viz., personal property 
in Waterfield and in Boston, on the 10, except such as is by law 
exempted from attachment, and of all his deeds, books of account, 
and papers which have come to my knowledge; and I have pub- 
lished notice by advertisement on two different days in the news- 
paper within mentioned, the first publication of which was on the 
eleventh day of March, A. D. 1882, and all of the said notices were 
according to the directions set out 1m said warrant: 


Fees. 
5. ORVINS GF WETTER... ... cc connnctniimneeaneecaee $2 00 
2. Necessary travel (at the rate of 4 cents a mile).----.----- 1 60 
%. Notice to creditors (at 10 cents each)...........----..-- 7 00 
4. Actual expenses in publishing notices as follows: 
Boston Daily Globe...-..-.--..~... ciiniaimenmnievsabiiidetindiaaiiah 5 00 
Pulte & GIGGING... ncnncnuneeenenenshaee 2 25 
5. Actual expenses in custody of propertv and in other 
services as follows: 
Custody 14 days, at 50 cts. per day........ «<< .««<< 7 00 
Keeper of personal property in Reading 14 days, at 
BE kick terion ‘cheer reese vcrensonnenninlsiiliais “acaiieatnnind aie .. 28 00 
Keeper of personal property in Boston 14 days, a 
i ctididithinkinnninmw mersman. qrminiiendibiiens tedden nada ate 28 00 
Contes OF Dee Brenetty .nnnccnncnnccnssechaime 7 00 
$86 85 
23 (Signed) MOSES BRIGGS, 


Deputy Sh’ff, Messenger. 
MIDDLESEX, 88 : 
Manca 23p, 1882. 
Then personally appeared the said Moses Briggs and made oath 
that the above expenses returned by him under Nos. 4 & 5 have 
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been actually incurred and paid by him and are just and reason- 
able. 
sefore me— : 
(Signed) A. V. LYNDE, : 
Justice of the Peace. 


Assignee’s Acceptance of Trust. 


COMMONWEALTH OF MASSACHUSETTS, | .. 
Middlesex, ey 


Court of Insolvency. 


In the Case of Jonn H. Appen, of Reading, in said County, In- 
solvent Debtor. 


To Stillman E. Parker, of said Reading, and John M. B. Reynolds, 
of Boston, in the county of Suffolk: 
You are hereby notified that you have been duly appointed 
assignees in said case. 
March 23d, 1882. 


(Signed) J. H. TYLER, Register. 


24 We hereby signify our acceptance of the trust of assignees 
of the estate of the above-named insolvent debtor. = 
Mareh 23d, 1882. 
(Signed) JOHN M. B. REYNOLDS. 
“ STILLMAN E. PARKER. 


Assignee’s Bond. Filed M’ch 23rd, 1882. 


COMMONWEALTH OF MASSACHUSETTs, | 
Middlesex, 


Know all men by these presents that we, Stillman E. Parker, of 
Reading, in the county of Middlesex, as principal, and John Adden, 
of Reading, in the county of Middlesex, as surety, are held and firmly 
bound to George M. Brooks, Esquire, judge of the court of insol- 
veney in and for said county of Middlesex, in the sum of ten thou- 
sand dollars, to be paid to the said judge or his successor in office ; 
to which payment we bind ourselves and our heirs, executors, and 
administrators firmly by these presents. | 
Sealed with our seals this twenty-third day of March, in the year . y 
eighteen hundred and eighty-two. 
The condition of this obligation is such that whereas the said 
Stillman E. Parker has been duly appointed one of — assignees of 
the estate of Jolin H. Adden, of Reading, in said county of Middlesex, 
insolvent debtor: 
95 Now, therefore, if the assignee shall well and truly execute ) 
and perform all and singular the duties appertaining to his 
said trust of assignee, and all orders and decrees that shall be legally 
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made in the premises by the said judge or any of his successors, then 
this obligation shall be void ; otherwise to remain in full force. 
(Signed) STILLMAN E. PARKER. [SEAL. ] 
” JOHN ADDEN. 


Signed, sealed, and delivered in the presence of-- 
(Signed) A. V. LYNDE. 
. JACOB AMES. 


I hereby signify my approval of the above bond. 
(S’g’d) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 


Assignee’s Bond Filed M’ch 23rd, 1882. 


COMMONWEALTH OF MASSACHUSETTS, 
Middlesex, 


K now all men by these presents that J, John M. B. Reynolds, of Bos- 
ton, in the county of Suffolk, as principal, and John P. Robinson, of 
Boston, in the county of Suffolk, as sureties, are held and firmly bound 
to George M. Brooks, Esquire, judge of the court of insolvency in and 

for said county of Middlesex, in the sum of ten thousand dol- 
26 lars, to be paid to the said judge or his successor in office ; to 

which payment we bind ourselves and our heirs, executors, 
and administrators firmly by these presents. 

Sealed with our seals this twenty-third day of March, in the year 
eighteen hundred and eighty-two. 

The condition of this obligation is such that whereas the said 
John M. B. Reynolds has been duly appointed assignee of the es- 
tate of John H. Adden, of Reading, in said county of Middlesex, 
insolvent debtor: Now, therefore, if the said assignee shall well and 
truly execute & perform all aud singular the duties appertaining 
to his said trust of assignee, and all orders and decrees that shall be 
legally made in the premises by the said judge or any of his suc- 
cessors, then this obligation shall be void; otherwise to remain in 


full force. 
(Signed) JOHN M. B. REYNOLDS. [sgat. 
. JOHN P. ROBINSON. SEAL. 


Signed, sealed, and delivered in the presence of— 
(Signed) WM. H. GOODWIN. 


I hereby signify my approval of the above bond. 
(Signed) GEORGE M. BROOKS, 


Judge of Court of Insolvency. 
COMMONWEALTH OF MASSACHUSETTS, 
. 88 - 
Middlesex, 


In the office of the register of probate and insolvency for said 
county of Middlesex, this first day of May, in the year of our Lord 
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eighteen hundred and eighty-two, I, Sam’l H. Folsom, ass’t 


27 register of probate and insolvency for said county of Middle- 
sex, aid by virtue thereof assistant register of the court of | 
insolvency for said county, having by law the custody of the seal 4 


and all the records, books, documents, and papers of or appertaining | 
to the said court of insolvency, hereby certify the paper hereto an- 
nexed to — true copies of papers appertaining to said court and 
on file and of record in the said office. 

In witness whereof I have hereunto set my hand and the seal of 


said court on the day and year last above named. 


(Signed) SAM’L H. FOLSOM, 
Ass’t Register of Probate & Insolvency. 


COMMONWEALTH OF MASSACHUSETTS, | | 
° a SS hy 
Middlesex, j 


- 


I, George M. Brooks, judge of the court of insolvency within and 


for the county of Middlesex, hereby certify that Sam/’l H. Folsom, 
whose signature is aflixed to the annexed certificate, is the ass’t reg- : 


ister and proper certifying officer of said court of insolvency and : 
has by law the custody of the seal and all the records, books, docu- 
ments, and papers of or appertaining to said court of insolvency, and 
said certificate is in due form as used in this Commonwealth. 
In witness whereof | have hereunto set my hand this first day of «<j 
May, in the year of our Lord eighteen hundred and eighty-two. 
(Signed) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 


——e 


28 Order. 
Kndorsed on the petition: Filed May 10th, 1882. 


Let writs of Injunction issue as herein praved for and according 


to law, upon plaintiff furnishing bond, with good and solvent se- 

curity, in the sum of tive thousand dollars, conditioned as the law | 

directs. 5 
New Orleans, May 15th, 1882. a 


(Signed) 7. a. HOUSTON, Judge. 


ae 
¥ 
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Issued 15th May, 1882. 


Writ of Injunction. 
Division “ B,” Civil Dist. C’t. 


J. M. B. Reynotps, Assignee, 
vs. No. 5586. 
JoHn ADDEN et als. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


State of Louisiana to Mr. John Adden and Thomans Duffy, civil 
sheriff for the parish of Orleans, and his deputies, Greeting: 


99 J. M. B. REYNOLDS ) 
vs. No. 5586. 
JoHN ADDEN et al ( 


You are hereby enjoined, commanded, and restrained in the 
name of the State of Louisiana and of the civil district court for the 
parish of Orleans— 


ist. To John Adden, Esq. : 


from prosecuting or in any way or manner attempting to enforce 
the judgment in the suit entitled John Adden vs. John H. Adden, 
No. 5586 of the docket of this honorable court, and from proceeding 
any further in the suit of John Adden vs. John H. Adden, No. 5738 
of the docket of this honoravle court. 


2d. To Thomas Duffy, civil sheriff for the parish of Orleans, and 
his deputies: 

From advertising or selling the goods and merchandize in the 
store No. 58 Custom-House street, New Orleans, or the property, 
rights, credits, books, papers, notes, assets, safe and contents, or any 
part or portion thereof of defendant, Jobn Hi. Adden, seized in said 
suit. 

And you are so to remain enjoined and restrained until the fur- 
ther order of this court. 

And what you doin the premises you make return thereof, to- 
gether with this writ, to our said court, as the law directs. 

Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of our said court, this 
15th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-two, and in the one hundred and sixth year of the 
Independence of the United States. 

(Signed) k. A. LUMINAIS, D’y Clerk. 


30) Sheriff’s Return to Writ, &e. 


Received May 15th, 1882, and on the 15th day of May, 1882, I 


«s 
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served a copy of the within writ of injunction personally on John 
Adden, defendant herein. 

Ret. same day. 

Sh’ff’s fee, $2.00. 


(Signed) THOMAS BELL, D’y Shi. 


Citation. Issued May 18th, 1882 


J. M. B. Reynoups, Assignee, 
US. » No. 5586. 
JOHN ADDEN ef als. 


STATE OF [.OUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 


To John Adden, New Orleans: 
You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or to de- 
liver your answer to the same in the office of the clerk of the 
3 civil district court for the parish of Orleans within ten days 
after the service hereof. 
Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of the said court, this a. 
18th day of May, in the year of our Lord 1882. ‘ 


(Signed) ALEX. T. DONOVAN, D’y Clerk. 


Court-house, opposite Jackson Square. 


Sheriff's Return to Citation. 


Received May 18th, 1882, and on the 22d day of May, 1882, I 
served a copy of the within citation and accompanying petition on 
Jobn Adden, defendant herein, through G.S. Kellogg and E. N. 
Whittemore, his attorneys, through E. ‘N. W hittemore, he accepting 
service of the same. 

Ret. same day. 


(Signed) A. McCONNELL, Jr., D’y Sh’ff. 


Sh’ff’s fee, $1.50. 
Service accepted May 22d, 1882. F 
r S. KELLOGG, 
KE. N. WHITTEMORE, 
Attorneys. 


a 


(Signed) 


—~,- 
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Citation. Issued 18th May, 1882. 


32 STATE OF LOUISIANA: 


Civil Dist. Court for the Parish of Orleans, in the City of New 
Orleans. 


J. M. B. Reynowps, Assignee, 
Us 


JoHn ADDEN ef al. 


Mr. John H. Adden,through Thomas R. Rozier, Esq., ewrator ad hoe, 

New Orleans: 

You are hereby summoned to comply with the demand con- 
tained in the petition of which a copy accompanies this citation or 
deliver your answer to the same in the oftice of the clerk of the civil 
district court for the parish of Orleans within ten days after the 
service hereof. 

Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Monroe, 
N. H. Rightor, Henry L. Lazarus, judges of the said court, this 15th 
day of May, in the year of our Lord 1882. 


(Signed) ALEX. T. DONOVAN, D’y Clerk. 


Sheriff's Return to Citation. 


Received May 18th, 1882, and on the 19th day of May, 1882, I 
served a copy of the within citation and accompanying petition on 
John H. Adden, defendant herein, through Thomas R. Rozier, 
curator ad hoc, herein named, in person. 

Ret. same day. 


(Signed) JNO. E. SIEKFORT, D’y Sh’ff. 


33 Motion to Dissolve Injunction. Filed May 23d, 1882. 
extract from the Minutes of Division “ B” of May 23d, 1882. 
Present: Hon. W. T. Houston, judge. 
Civil District Court. 


Joun MicnareEt BREWSTER REYNOLDS ) 
vs. No. 5586. 
JoHn ADDEN et al. ( 


On motion of C. S. Kellogg and E. N. Whittemore, att’ys for the 
defendants, John Adden and ‘chomas Duffy, civil sheriff, it is or- 
dered by the court that plaintiff, John Michael Brewster Reynolds, 
claiming to be one of two alleged assignees of John H. Adden and 
Brownlee W. Taylor, who is surety on the injunction bond herein, 
show cause on Friday, May 26th, 1882, at J1 o’clock a. m., why the 
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injunction herein issued should not be set aside and dissolved and 
whi, for enjoining the judgment in the case of John Adden vs. John 
li. Adden, No. doS6 of the docket of this honorable eourt, the said 
Jolin Michael Brewster Reynolds and the said Brownlee W. Taylor 
should not be condemned in solido to pay the said John Adden ten 


per cent. interest and twenty per cent. damages on the amount of 


said judginent herein enjoined, besides one thousand dollars special! 
damages for attorney’s fees, with reservation to said John Adden of 
the right to hereafter sue for damages in consequence of lis 
od being enjoined from proceeding in the suit of Jolin Adden es 
John Hl. Adden, No. 5738 of the docket of this honorable 
court upon the following grounds, to wit: 


Ist. That if the said John Michael Brewster Reynolds and Still- 
man EK. Parker be assignees of the said John H. Adden, as is alleged 
In and by the petition of the said plaintiff, John Michael Brewster 
Reynolds, the said plaintiff, John Michael Brewster Reynolds, can- 
not sue alone and as sole plaintiff in manner and form attempted 
in and by the said petition without being voluntarily joined the ein 
by said Stillman I. Parker as a coplaintiff, even if the said petition 
was not, as it is, Invalid on other grounds 

2. That the said petition of the said plaintiff, John Michael 
brewster Reynolds, shows no cause of action. 

ord. That the said petition shows that the injunction herein was 
Improvidently granted and issued. 

4th. ‘That the injunetion bond ts irregular and informal, and the 
surety thereon is not good and solvent and such as the law requires. 


L’xceptions of John Adden and Thomas Dutly, Civil Nheriff. led June 
lst, 1SS2. 


Civil Dist. Court. 


JouN Micwaren, Brewster Reynorps’ 


Us, > No DOSO 
JOHN ADDEN et als. } 
OO And now come the defendants, John Adden and Thos. Duffy, 


civil sheriff, and, reserving the benefit of the rule or motion 
heretofore filed Lo dissolve the Injunction, except Lo the petition of 
plaintiff, John Michael Brewster Reynolds, claiming to be one of 
the all ged assignees of John H. Adden Upor the follown ‘ounds, 
to wit: 
Ist. That the said John Michael Brewster Reynolds is not legally 
an assignee of John HH. Adden. 
2nd. ‘That if the said John Michael Brewster Revnolds and Still- 
man I. Parker be assignees of the said John I. Adden, as is alleged 
In and by the said petition of the said plaintiff, John Michael Brew- 
ster Reynolds, the said plaintiff. John Michael Brewster Reynolds, 
vannot sue alone and as sole plaintiff in manner and form attempted 
in and by said petition without being voluntarily joined therein by 


oe ot 
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said Stillman E. Parker as a coplaintiff, even if the said petition 
were not, as it is, invalid upon other grounds. 

ord. That the said petition of the said John Michael Brewster 
Reynolds shows no cause of action. 

4th. That the property attached in the suit of John Adden vs. John 
Ht. Adden, No. 5586 of the docket of this honorable court, and in the 
suit of John Adden vs. John H. Adden, No. 5738 of the docket of 
this honorable court, was prior to such attachment by John Adden 
in said suit attached by Martin V. B. Smith in the suit of Martin 
V. B. Smith vs. John H. Adden, No. 5487 of the docket of this hon- 
orable court, and is now under attachment in said suit No. 5487, and 

that the same property was subsequently attached by Henry 
36 Weber in the suit of Henry Weber vs. John H. Adden, No. 

5970 of the docket of this honorable court, and 1s now under 
attachment in said suit No. 5970, and that said Martin V. B. Smith 
is and was at the time of his said attachment a citizen and resident 
of the State of New York, and the said Henry Weber is and was at 
the time of his said attachment a citizen and resident of the State 
of Louisiana. 

Wherefore appedrers pray that these exceptions be maintained ; 
that the said petition of the said plaintiff, John Michael Brewster 
Reynolds, be dismissed with costs ; that the injunction herein issued 
he set aside and dissolved, and that the said John Michael Brewster 
Reynolds and Brownlee W. Taylor, who is surety on the injunction 
bond herein for enjoining the judgment in the case of John Adden 
rs. John H. Adden, No. 5586 of the docket of this honorable court, 
be condemned ‘n solido to pay the said John Adden ten per cent. 
interest and twenty per cent. damages on the amount of said 


judgment herein enjoined, besides one thousand dollars special 


damages for attorneys’ fees, with reservation to said John Adden of 
the right to hereinafter sue for damages in consequence of his being 
enjoined from proceeding in the suit of John Adden vs. John H. 
Adden, No. 5738 of the docket of this honorable court. 


(Signed) C. 8S. KELLOGG anp 
‘ cE. N. WHITTEMORE, Attorneys. 


Rule to Dissolve Injunction Continued. 
37 Extract from the Minutes of Division “ B.” 
Fripay, June 2nd, 1582. 
Present: Hon. W. T. Houston, judge. 
C. D. C. 


J. M. B. Reynoaps 
Ve, >» No. 5586. 
Jous Appen & al. J 


The rule and exception herein, not being reached, was ordered to 
be continued with preference. 


= 
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Rule Continued. 


Extract from the Minutes of Div. “ B.” 
FRIDAY, June 9th, 1882. 
Present: Hon. W. T. Houston, judge. 
oe =e * 


J. M. B. REYNOLDS ) 
v8. » No. 5586. 
JOHN ADDEN « al. 


Owing to the hour of adjournment having arrived, the rule and 
exceptions, not being reached, was ordered by the court to be con- 
tinued with preference. 


88 Rule Continued. 


Ixtract from the Minutes of Div. “ B.” 


Fripay, June 16th, 1882. 
Present: Hon. W. 'T. Houston, judge. 


C. D. C. 
- 
J. M. B. iene 
Us. No. 5586. 
JoHN ADDEN « al. 
The rule to dissolve the injunction herein came on this day for 
trial—present, C. S. Kellogg & IE. N. Whittemore, for pl’t’ffin rule; 
S. P. Blane & F. N. Butler, for def’t in rule—when, after hearing 
argument of counsel, the court ordered said rule to be continued 
until Tuesday, the 20th inst., at 11 o’cluck a. m. 
Testimony of BW. laylor, Surety On Injunction Bond, Tuken and Off red 
in Lvidence in Open Court on June 16th, 1882. Filed June 16th, 
1882. 
C. -D. C 
J. M. B. REYNOLDS ) 
Us, > No. 5586. 
JOHN ADDEN et al. j , } 
39 BrowNLEE W. ‘Taytor, duly sworn, says, being shown thé 


Injunction bond herein filed, that he signed said bond as 
surety; that he is worth the amount of said bond, viz., five thou- 
sand dollars, over and above all his debts and liabilities. I reside 
in New Orleans. 

Cross-examined : 


My property consists of real estate, merchandize, debts and notes 
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owing. I have a square of ground on Canal street ; it was sold for 
$4,000; I would not take $5,000; it is only assessed at $500. I 
have a brick store at Mansfield, La., assessed at $3,000. My prop- 
erty other than real estate consists in stocks and merchandize—82 
shares Mutual National Bank, worth $120 per share, and 30 shares 
in N. O. City R. R., worth $115 per share to-day; 25 shares in Gul- 
lett Gin Manufacturing Co., which | consider worth $200 per share. 
I don’t consider I owe anything. I pay cash for what I buy. Iam 
a partner in the house of Jno. Henry & Co. The house is perfectly 
solvent by about $400,000. I am not on any bond that I now 
know of. 


(Signed) B. W. TAYLOR. 


Affidavit waived. 
(S’g'd) C. 8S. KELLOGG & 
FE. N. WHITTEMORE, Attys. 


Notes of Evidence Taken on Exception in Open Court on Friday, 
40 March 16th, 1883. Filed M’ch 28, ’83. 


Appearances: Whittemore & Kellogg, for pl’t’ff in exception; F. 
Butler, for d’f’t in exception. 

Mr. Butler, counsel for defendant in exception, offers in evidence 
the exemplified copy or transcript of the record in the insolvent 
court of Middlesex county, Massachusetts, in the matter of J. H. 
Adden, insolvent debtor, showing the appointment of Mr. J. M. B. 
Reynolds as a co-assignee in this bankruptey, showing the assign- 
ment to him and his qualification as assignee of that court. 

Objected to by counsel for plaintiff in exception upon the ground 
that it does not purport to be a transcript of the entire record, and 
upon the ground that there is no allegation in the bill that an assign- 
ment has been made to the plaintiff in this suit by the judge of the 
insolvent court of Massachusetts. 

Objection overruled. 

And counsel for plaintiff in exception except and take this as 
their bill of exceptions to the ruling of the court. 

Mr. Butler, counsel for defendant in exception, offers in evidence 
the letter which is annexed to the petition dated May 4th, 1882, in 
which Reynolds calls upon his co-assignee to join him in this liti- 
gation; also offers in evidence Mr. Parker’s answer to the letter of 
Mr. Reynolds, assignee, annexed to the petition, these two letters 
being marked “A & B.” 


Note.—The documents offered in evidence above will be 
41 found copied ou pages — of this transcript. 
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Rule to Dissolve Injunction Continued. 


a 


+ . 


Extract from the Minutes of Div. “ B. 
Fripay, June 23d, 1882. 


Present: Hon. W. T. Houston, judge. 


C.-. & 

J. M. B. REYNOLDs ) 
vs. » No. 5d86. 

JOHN ADDEN et al. ( 


The court ordered the rule herein to be continued until Tuesday, 
the 27 inst., at 11 o’clock a. m., for filing of briefs. 


Rule, elc., Submitted. 


Kxtract from the Minutes of Division “ B.” 
Turspay, June 27th, 1882. 
Present: Hon. W. T. Houston, judge. 
C. BD. G. 
J. M. B. REYNOLDS ) 


vs, S No. 5586. 
Joun Apven « al. } 
In this ease, briefs having been filed this day on the rule to 
dissolve the injunction herein, said rule was submitted and 

42 taken under advisement by the court. 


Opinion of (Court kiled keb’y 27th, LSS3. 
Civil D’t C’t, Division “ B.” 


J. M. B. Reynowps, Assignee, ) 
rerTsius » No. 5OSG. 
JOHN ADDEN et als. | 

This case comes upona rule to set aside a preliminary injunction 
herein heretofore granted. 

The rule alleges that the surety is not good and solvent; that the 
petition of plaintiff shows no cause of action; that the plaintiff is 
not joined herein by his co-assignee, who is a necessary party, aid it 
prays that the injunction be dissolved, with the statutory damages 

The action is one of nullity of judgment, accompanied by an in- 
junction against the execution of the judgment pendente lite. 

The plaintiff alleges in his petition that he is a resident of the 
city of Boston, Mass.; that about the 10th of March, 1882, John H. 


ee Dee 
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Adden, one of the defendants, a resident of the town of Reading, 
county of Middlesex, in the State of Massachusetts, was adjudged by 
the court of that county a voluntary bankrupt, or insolvent under 
the laws of Massachusetts; that Stillman b. Parker and the 
43 plaintiff were chosen assignees of the estate of the said insolv- 
ent; that they received possession of its assets and were 
granted authority to recover such assets wherever situated; that 
John Adden, one of the defendants, was surety for Stillman B. 
Parker, as assignee of John Hl. Adden; that John Adden is the 
father of John H. Adden; that,as appears by the schedule of assets 
filed by the said insolvent, there were in his store, No. 58 Custom- 
House street, in this city, 600 cases of shoes, worth about $18,000 ; 
that plaintiff came to New Orleans about the 12th of April, 1882, to 
take actual possessiun of the assets of the suid insolvent, situated in 
this city, and discovered that on the 16th of March, 1882, the said 
John Adden, one of the defendants and a resident of Massachusetts, 
had brought suit in this court against said insolvent, John H. 
Adden, in the sum of $20,000, and, on representing that said John 
Hi. Adden resided permanently out of the State of Louisiana, ob- 
tained an attachment of all the property, rights, &c., of said John 
H. Adden within the jurisdiction of this court; that on the 29th of 
March default, which was confirmed against him on the 3srd of 
April, 1882, with lien and privilege on the property attached, which 
judgment was signed on the 10th day of April, 1882; that the pro- 
ceedings had were null and void; that the insolvency proceedings 
itt Massachusetts were a legal bar to any action by John Adden, a 
resident of the same State, against the person or property of the in- 
solvent; that his co-assignee refused to join inthis suit, although 
requested so to do, and that the judgment sought to be annulled 
was rendered without due and proper proof. 
This rule was argued at great length and with signal 
44 ability by the respective counsel, and the court has been fur- 
nished with briets replete with learning on the subject of 
insolvency, both national and State. ‘The industry of counsel, how- 
ever, has not enabled them to find a case identical with the one at 
bar. 

It is well settled that the insolvent laws of a State have no extra- 
territorial effect. It is equally well settled that the effect which they 
are permitted by county to have in other States will not be extended 
so far as to prejudice the right of a citizen or resident of any State to 
attach in satisfaction of his debt any property of the foreign insolv- 
ent found within the State. Residents of States other than that of 
the insolvent debtor are permitted in all States other than that of 
the insolvent debtor to attach the property of the insolvent in satis- 
faction of their debt. 

It has never been held by any State that it would permit a citizen 
of the same State as the insolvent who has made a regular and vol- 
untary surrender under the insolvency laws to attach his property. 
Nearly every State has insolvent laws and is interested in compel- 
ling its own citizens to permit those laws to be carried out in their 
entirety. 
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Those laws provide for the surrender of the property of the in- 
solvent, wherever situated. If a State will permit her courts to be 
used by a non-resident to defeat the laws of his own State, which he 
has sworn to obey, she encourages thereby her own citizens to dis- 
obey her laws and to go into other States, there to attach property 

which had been surrendered by one of her insolvents to be 
45 equally divided among his creditors. In the case of Dehon 

et als. vs. Foster et al., 4 Allen, 545, the supreme court of Mas- 
sachusetts enjoined and prohibited a citizen of that State from pro- 
ceeding any further in an attachment which he had obtained in 
Pennsylvania against goods there situated that had been surren- 
dered in insolveney proceedings in Massachusetts by another citi- 
zen. 

Any judyment the execution of which is against good conscience 
may be enjoined by persons injuriously affected who were not parties 
and not guilty of laches, and it may be annulled when obtained by 
conduct violative of good faith. 

One creditor has an interest to attack the validity of the judgment 
of another creditor who has under his judgment seized all the prop- 
erty of the common debtor within the jurisdiction of the court. 25 
Ann., 587. By becoming the surety of one of the assignees Jolin 
Adden made himself a party to the proceedings in insolveney in 
Massachusetts, aided those proceedings, and contributed to deprive 
the Massachusetts creditors of their right to the future earnings of 
Jolin Hf. Adden. It is not good faith to ignore those proceedings by 
which he aided to deprive the Massachusetts creditors of such valu- 
able rights and seek to deprive them also of the assets of the insolv- 
ent situate in the State of Louisiana. See G. W. Denton vs. J. Enom 
& al..d Ann., 18. ; 

The law of Massachusetts provided that the assignment of the in- 
solvent vests in the assignees the title to the whole estate, wherever 
situated. 

John Adden, being a resident of the State of Massachusetts and 

having become the surety of one of the assignees in the in- 
46 solvency of John IH. Adden, is estopped to deny that the whole 

of the estate of the insolvent was in custodium legis at the time 
the suretyship was signed. 

The maintenance of this estoppel is not repugnant to our law or 
policy, for article 701 of our Revised Statutes provides that after the 
cession that all the property of the insolvent debtor shall — in his 
creditors ; and article 1790, that the judge shall order that all pro- 
ceedings against the property of the debtor be stayed. 

The right of an assignee in bankruptey of another State to sue 
In Louisiana is recognized in the case of Life Ass'n vs. Levy, 33 Ann., 
1209. 

There can be no reason based on principle or good policy why one 
assignee may not alone bring a suit, if meritorious, when his co-as- 
signee has refused to join: ‘The cases cited by the plaintiffs in rule 
were those in which an assignee or syndic attempted to ignore his 
cosy ndic and brought suit without requesting any co-operation. 

The surety is good. Rule to set aside injunction dismissed. 


(Signed) W. T. H. 
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Rule to Dissolve Injunction Dismissed. 


Extract from the Minutes of Division B., Civil District Court. 


Turespay, Febr’y 27th, 1883. 


47 Civil Dist. Court. 
> 4 . 
J. M. B. Reynorps, Assignee, ) ; 
vs. > No. 5586. 
JOHN ADDEN & al. 
lor the reasons assigned in the written opinion of the court, this 
day delivered and filed, it is ordered that the rule to dissolve and 
set aside the injunction herein be dismissed with costs. 
Motion to Fix Exception. Filed Feb’y 28th, 1883. 
Extract from the Minutes of Division “ B,” Feb’y 28th, 1883. 
Present: Hon. W. T. Houston, judge. 
cA G 
i J. a. REYNOLDS ) 
vs. - No. 5586. 
Jno. ADDEN & al. J 
On motion of Blane & Butler, of counsel herein, it is ordered that 
the exception filed by John Adden in the above-entitled matter be 
assigned for trial for Friday, March 2d, 1888, at 11 o'clock 
45 a. m., and that notice thereof be served on Messrs. C. 8. Kel- 
loge & KE. N. Whittemore, attorneys for said defendant. 
Notice of Trial of Exception. Issued Feb’y 28th, 1883. 
STATE OF LOUISIANA: 
Civil District Court, Division “ B.” 
J. M. B. ema. 
vs. No. 5586. 
7. Jonn Appen & al. J 


To C. 8S. Kellogg, Esq., attorney and counselor at law, New Orleans. 
Sir: Please to take notice that the exception filed by John Adden 
in this case has been fixed for trial on Friday, 2d day of March, 
1885, at 11 a. m. 
New Orleans, Feb’y 28th, 1883. 
(Signed) P. J. SULLIVAN, 
Deputy Clerk. 
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Sheriff's Ret Ae fo Noti Ce. 


AY Rec'd Fel’y 25th, 1555, and on the Ist day of March, 
1883, I served a copy of the within notice of trial personally 
on C.S. Kellogg, attorney herein named. 
Ret. same day. 


(Signed) JNO. E. SIEKFORT, Dy Clerk. 
4 * 
Krception Continued 
ISxtraet from the Minutes of Division “ Bl 
[ped DAY, March 2 nd. ISS. 
Present: Ilon. W. 'T. Houston, judge. 
©. D.C. 
J. M. B. Reynonps 
vs. ~» No. 5586. 
Jounx ADDEN & al. } 
Owing to the hour of adjournment having arrived, the exception 
in this cause, hot bel ng reached , Was orderes AY the court to be con- 
tinued with preference 
Kxceplion ot Jno Add, ai and Theo ifTS Dufiy, f y if Shi. he; lol March > 
Gih, ISS5. 
SO) ¢ 1). }. 
J. M. GB. Reynowps ) 
is. No SOSG 
Joux AppeN «& al. } 
And now comes the defendants, John Adden and Thomas Duffy 
eivil sheritl, and, reserving the benefit of th ile or motion hereto- 
fore filed to dissolve the injunction herein, and reserving the benefit 
of ne exceptions heretofore filed terein, further except to the peti 
tion of pl: untitl, John Michael brewster Reynolds, claiming to be 
one ol LW Bir assignees of Jolin IT. Adden, upon the ground— 
That if the said John Michael Brewster Reynolds and Stillman 
I. Parker be assignees of the said —, as is alleged in and by the said 
petition of the said plaintill, John Michael Brewster Reynolds, the {. 


said Stillman Ek. Parker ought to be, but is not, a party to this suit, 
and ought to have been maae, but lias not been made. — thereto. 
Wherefore appearers pray that this exception be maintained, and 
that the said petition be dismissed, and that the injunction herein 
be dissolved with costs, and with the damages heretofore prayed for 
in the said exceptions and rule heretofore filed herein. 
(S’g'd) C.S. KELLOGG ayp 


lk. N. WHITTEMORE, Attys. 
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« 


Exceptions, &c. Filed March 13th, 1888. 


5] J. M. B. REyNoLps 
Us. No. 5586. 
Joun AppEN « al. 


And now come the defendants, John Adden and Thomas Duffy, 
civil sh’ff of the parish of Orleans, and, reserving the benefit of the 
exceptions lieretofore filed herein, further except to the petition of 
p jaintiff, John Michael Brewster Reynolds, upon the grounds follow- 
In g, to wit: 

Ist. That the suit of said Reynolds set out in and by said petition 
was not allotted and assigned as required by article 130 of the con- 
stitution of the State of Louisiana of the year 1879, but was illegally 
doc!cseted in and given the number of the suit of John Adden vs. 
Join H. Adden, No. 5586 of the docket of the civil district court for 
the parish of Orleans, Div. “ B,” Honorable W. T. Houston, judge, 
although said suit of said Reynolds is an original suit and seeks to 
annul and enjoin the suit and attachment in the ease of John 
Adden vs. John H. Adden, No. 5738 of the docket of the civil dis- 
trict court for the parish of Orleans, Div. “D,” Honorable N. H. 
Rightor, judge, and to aunul and enjoin the judgment and execu- 
tion in the case of John Adden vs. John H. Adden, No. 5586 of the 
docket of the civil district court for the parish of Orleans, division 
“ B,” Honorable W. 'T. Houston, judge, and that said suit of said Reve 
nolds was not allotted and assigned and docketed as required by 

rule VIL of the civil district court for the parish Orleans, and 
v2 that suid suit of said Reynolds ought to have been but has 

not been allotted and assigned as required by said article of 
said constitution, and ought to have been but has not been allotted 
and assigned and docketed as required by said rule VII, and that 
the Ilonorable W. T. Houston, judge of the civil district court for 
the parish of Orleans, division “ 5,” has no jurisdiction of said writ 
of said Reynolds. 

2nd. That said Reynolds cannot legally cumulate in one suit in 
manner and form attempted in and by his said petition an action 
to enjoin and annul the judgment and execution in the case of John 
Adden vs. John H. Adden, No. 5586 of the docket of the civil dis- 
trict court for the parish ef Orleans, division “B,” Honorable W. 
T. Houston, judge, and an action to enjoin and annul the suit and 
attachment in the ease of John Adden vs. John H. Adden, No. 5738, 
of the docket of the civil district court for the parish of Orleans 
division “ B.” Honorable N. H. Rightor, judge. 

ord. That said Cuse of John Adc 1) V8. John H. Adden, No. 5738 
of the docket of the civil district court for the parish of Orleans, is 
an attachment suit pending beforethe Honorable N. H. Rightor, judge 
of Div. “D” of the civil district court for the parish of Orleans, 
In Which attachment suit judgment has not yet been rendered, and 
no action to annul or enjoin the proceedings in such attachment 
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suit can legally be brought in manner and form attempted by said 

Reynolds in and by his said petition. 
ith. That the fifth and last part of said rule VIT 1s not appli- 
cable to said suit of said Reynolds, and is unconstitutional, null, 
and void, and is in violation of said article 130 of said con- 

a stitution. 

W herefore appearers pray that these exceptions be main- 
tained, and that the said petition of the said Reynolds be denied 


with costs, and that the injunction herein issued be dissolved with 
the damages here tolore praved for. 
(Signed) C.S. KELLOGG anp 
EK. N. WHITTEMORE, Alt’ys. 
Lrceptions Overruled. 
Ixtract from the Minutes of Division “ B.” 
FripaAy, March 16th, 1880. 
Present: Hon. W. 'T. Ilouston, judge. 
G. i @ 
. a. oe R&eYNOLDS ) 
rs. » No. 5586. 
Joun Appen & al. J | 
The exceptions filed herein came on this day for trial—present, 
I’, N. Butler, losq for pl tif; Ik. N. Whittemore, lisq., C. S. hel- 
logg, Esq., for defendants—when, after hearing pleadings and coun- 
sel, for the reasons orally assigned by the court, it is ordered 
od that the exceptions filed herein June Ist, 1882, May 15th, 
ISS2, and March 9th, 1883, be overruled. 
Default vs. John Adden. 
Extract from the Minutes of Division “ B.” 
Turespay, March 20th, 1885. 
Present: Hon. W. 'T. Houston, judge. 
oe te a 
4 . 


J. M. Lb. Rerynoups, Assignee, 
rs, - No. DOS. 
JOHN App! N @ al, | 


On motion of Blane & Butler, of counsel for plaintiff, and on show- 
ing to the court that the defendant, John Adden, has failed to an- 
swer, although duly eited— 

It is ordered that Judgment by default be entered against said 
defendant. 
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Motion and Order to Strike Exceptions Herein Filed March 13th, 1883, 
from the Record. 


» 


Extract from the Minutes of Division “ B. 
Fripay, March 16th, 18838. 


Present: Hon. W. T. Houston, judge. 


OO Diy. *° BY” C.D. G 
J. M. B. Reynorps, Assignee, ) 
vs. » No. 5586, 
Joun AppeN &« al. ) 


On motion of Blane & Butler, of counsel for plaintiff, and on sug- 
gesting to the court that the exceptions filed by the counsel for John 
Adden and Thomas Duffy, civil sheriff of this parish, on the 15th 
day of March, LSS, wis tile d too late to be considered or tri d under 
rule IX, par. 2, of the rules of this honorable court, as all the excep- 
tions theretofore filed by the defendants had been duly fixed and as- 
signed for trial for Friday, the 2nd day of March, 1883; and, not 
being reached at the hour of adjournment, were continued to Fri- 
day, the 9th day of March, ISSS; and, not being reached at the 
hour of adjournment, were continued to Friday, the 16th day of 
March, 1883, and said exceptions last referred to were duly reached 
and called for trial— 

[t is ordered that the exceptions herein filed by counsel for defend- 
ant, John Adden, and for said civil sheriff on the 13th Mareh, 1SS3, 
be stricken from the records and files of this court. 


Answer and Prayer for Trial DY Jury. Filed March 22d, 1SSo. 
6 HH 1). Hi 


J. M. B. Reynowps 
rs - No. 5586. 
Joun Apven « al. } 


And now come the d’fts, John Adden and Thomas Duffy, civil 
sheriff of the parish of Orleans, and, reserving the benefit of the 
exceptions heretofore filed herein, said defendants, for answer to the 
petition of plaintiff, John Michael Brewster Reynolds, deny all and 
singular the allegations therein contained and not hereafter ad- 
mitted. 

And, further answering, these defendants say that the defendant, 
John Adden, brought the suits, issued the writs of attachment, and 
obtained the judgment and issued the writ of execution mentioned 
In said plaintiff's petition. 

And, further answering, these defendants say that under said writs 
of attachment and execution the civil sheriff forthe parish of Orleans 
seized and took into his possession certain property of the defendant, 
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John H. Adden, an inventory of whjehr property is in said sheriff's 
othice. ’ 

And, further ansvvering, thesé defendants say that said suits, writs 
of attachment, judgment, writ of execution, seizures, and all the 
proceedings in said suits were and are legal and valid. : 

And, further answering, these defe ndants say that when said prop- 
erty as aforesaid were seized under said writs of attachment and ex- 
ecution the said property was already in said sheriff's possession, the 
same having been previously seized by said sheriff under a writ of 

attachment for two thousand dollars, with interest and costs, 
57 in the case of Martin V. B. Smith vs. John H. Adden, No. 

0487 of the docket of the civil district court for the parish of 
Orleans, in which case said inventory was made by said sheriff, and 
which attachment of said Smith ts still in force. 

And, further auswering, these defendants say that since said seiz- 
ures under said writs of said Smith and the defendant, John Adden, 
the said property described in said inventory has been diminished 
by a sale of a part thereof, which sale amounts to twenty-one hun- 
dred and seventy-six & 569%, dollars, and was made under a writ 
issued by said John H. Ade de ‘n’s landlord in the ease of J. H Staufler 

John —1. Adden, No. 6389 of the docket of said elvil district court. 

And, further aon wering, these defendants say that the value of 
the whole of said property described in said inventory Is and was 
when said property was first seized not more than ten thousand 
dollars, and that said property is subject to a further claim of said 
landlord, and that the valu of the remainder of said property now 
in the possession of the said sheritl is not more than between seven 
and eight thousand dollars, which remainder of said property is 
subject to the said seizures of said Smith and the defendant, John 
Adden, and to said further claim of said landlord. 

And, further answering, these defendants say that on March 10th, 
1S82. and on March 11th, 1882, the defendant, John Adden. was not 
a resident of the State of Massachusetts. 

And, further answering, these defendants say that the defendant, 

John Adden, now is and for more than six years last past has 

58 continuously been a citizen of the State of New Hampshire. 

And, further answering, these defendants say that the de- 

fendant, John Add Mn, HOW Is and for More than SiX years last past 

has continuously been an inhabitant of the State of New Hamp- 

shire, where his home now is and has continuously been for more 
than six years last past. 

And, further answering, these defendants say that the defendant, 
John Adden, now is and for more than six years last past has con- 
tinuously been a resident of the State of New H: ampshire, except 
when absent from said State atte nding to business in New Orleans, 
Massachusetts, and elsewhere, the greater portion of his time pelng 
spent in New Orleans attending to the business of said John H. 
Adden. 

And, further answering, these defendants say that the notes form- 
ing the basis of said suits and judgment of said John Adden ugalnst 
said Jobn H. Adden were and are Louisiana contracts to be per- 
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formed in Louisiana and made more than four years since, and that 
said notes are described in the exhibit hereto annexed and marked 
“A” and made part thereof, as the whole more fully appears by the 
suid notes themselves, which were filed in said suits. 

And, further answering, these defendants say that under the said 
writs of attachment and execution issued in said suits of John Ad- 
den vs. John H. Adden the said sheriff seized and took possession 
of the said property described in the said inventory long before said 
plaintiff attempted to get possession thereof. 

And, further answering, these defendants say that said property 
was and is situated in Louisiana, and they deny that the alleged 

messenger or said plaintiff or any creditors other than those 
59 who have seized in Louisiana has or have even gotten title 

or possession or the right to title or possession of said property, 
aud they deny that any assignment of said property by the personal 
act of said John H. Adden was ever made prior to the seizing and 
the taking possession of the same by said sheriff under said writs of 
attachment and execution issued in said suits of John Adden vs. 
Jobn H. Adden. 

And, further answering, these defendants say that the alleged 
Massachusetts insolvent laws under which said plaintiff claims im- 
pair the obligation of the aforesaid contracts between said . John 
Adden and said John H. Adden, and deprive said John Adden of 
his property without due process of law, and are unconstitutional, 
null, and void, and are in violation of the Constitution of the United 
States, section one, articleten, and are uisoin violation — section one 
of the fourteenth amendment of said Constitutiqn. 

And, further answering, these defendants say that said alleged 
Massachusetts insolvent laws have no extra territorial operation and 
are without force or effect in Louisiana. 

Wherefore these defendants pray that said plaintiff’s petition be 
dismissed with costs,and that the injunction herein issued be dis- 
solved, aud that said plaintiff and Brownlee W. Taylor, surety on 
the injunction bond, be condemned in solido to pay the defendant, 
John Adden, ten per cent. interest and twenty per cent. damages on 
the amount of the judgment herein enjoined, besides one thousand 
dollars special damages for attorneys’ fees, with reservation to said 

John Adden of the right to hereafter sue for damages for the 
60 enjoining of the said suit of John Adden vs. John H. Adden, 

No. 5738 of the docket of the civil district court for the parish 
of Orleans, division “ D,” Honorable N. H. Rightor, judge, which 
last suit has not yet gone into judgment; and these defend- 
ants pray for all costs of suit and for general relief and for trial by 
jury. 

(Signed) C.S. KELLOGG anp 

E.N. WHITTEMORE, Ailt’ys. 


Exuipsit “A,” Annexed to Answer. 


In the suit of John Adden vs. John H. Adden, No. 5586, civil dis- 
trict court for the parish of Orleans, one note for sixteen hundred 


6) 
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and sixty-six & ,*7, dollars, dated New Orleans, May 29th, 1878, 
made by J. H. Adden, payable On Septem ber 17th after date, to the 
order of John Adden, at No.5 Magazine street, in New Orleans, 
with eight per cent. per annum interest from maturity until paid, 
for value received. ; 

Another note for sixteen hundred and sixty-six and ;°;') dollars, 
dated New Orleans, May 29th, 1878, made by J. H. Adden, payable 
on October 7th after date, to the order of John Adden, at number 5 
Magazine street, in New Orleans, with eight per cent. per annum In- 
terest from maturity until paid, for value received. 

Another note for sixteen hundred and sixty-six & 75,5; dol- 

61 lars, dated New Orleans, May 29th, 1878, made by J. H. Ad- 

den, payable on October 30th after date, to the order of John 

Adden, at. No. 5 Magazine street, in New Orleans, with eight per 
cent. per annum int. from maturity until paid, for value received. 

Another note for twenty-eight hundred dollars, dated Boston, 
April 25th, 1878, made and endorsed by J. H. Adden, payable six 
months after date, at his oftice,in New Orleans, La., to his order, for 
value received. 

Another note for twenty-eight hundred dollars, dated Boston, May 
Sth, 1S7S5, made and endorsed by A. H. Adden, payable SIX months 
after date, at his oflice, in New Orleans, La., to lis order, for value 
received. 

Another note for twenty-eight hundred dollars, dated Boston, May 
22d, 1878, made and endorsed by J. H. Adden, payable six months 
after —, at his oflice,in New Orleans, La., to his order, for value re- 
ceived. 

Another note for twenty-eight hundred dollars, dated Boston, 
June 7th, 1878, made and endorsed by J. Hl. Adden, payable six 
months after date, at his office, in New Orleans, La., to his order, for 
value received. 

Another note for twenty-eight hundred and _ fifty-two & ,8)4; dol- 
lars, dated Boston, June 17th, 18758, made and endorsed by J. H. Ad- 
den, payable six months after date, at his office, in New Orleans, La., 
to his order, for value received, making eight notes, amounting In 
the aggregate to the sum of nineteen thousand and fifty-two & 534 

dollars. 

62 And in said suit of John Adden vs. John H. Adden, No. 

5738, civil district court for the parish of Orleans— 

One note for twenty-one hundred dollars, dated Boston, July 5th, 
1875, made and endorsed by John H. Adden, payable six months 
after date, at his oflice, in New Orleans, La., to his order, for value. 

Another note for two thousand and eighty-three & ;'% dollars, 
dated Boston, July 22d, 1878, made and endorsed by J. H. Adden, 
payable six months after date, at his office, in New Orleans, La., to 
his order, for value received ; and 

Another note for twenty-one hundred dollars, dated Boston, 
August Ist, 1878, made and endorsed by J. H. Adden, payable six 
mouths after date, at his office, in New Orleans, La., to his order, for 
value received— 

Amounting in the aggregate to the sum of sixty-two hundred and 
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eighty-three & 7°, dollars, as the whole more fully appears by the 
said notes, the first eight of which notes were filed in said suit of 
John Adden vs. John H. Adden, No. 5586, civil district court for the 
parish of Orleans, on April 3d, 1882, and the last three of which 
notes were filed in said suit of John Adden vs. John H. Adden, No, 
5738, civil district court for the parish of Orleans, on April 4th, 
1882. 


Order. 


Let this case be tried by a jury, as herein prayed for, and accord- 
ing to law. 
New Orleans, March 22d, 1883. 


(Signed) W. T. HOUSTON, Judge. 


63 Motion to Set Aside Default. Filed March 22d, 1883. 


Extract from the Minutes of Division “ B.” 
22p Marca, 1883. 


Present: Hon. W. T. Houston, judge. 
C. D. C. 


J. M. B. ReyNo.tps 
US. No. 5o86. 
JoHN ADDEN « al. 


On motion of C. S. Kellogg and E. N. Whittemore, attorneys for 
the defendant, John Adden, and on filing answer of said defendant, 
it is ordered by the court that the default herein entered on March 
20th, 1583, be set aside. 


Supplemental and Amended Answer of the Defendants, John Adden and 
Thos. Duffy, Civil Sf, &c. Filed M’ch 28th, 1883. 


C. D.C. 


J. M. B. Reynoups 
US. No. 5586. 
JOHN ApDpDEN & al. 


And now come the defendants, John Adden and Thomas 

64 Duffy, civil sheriff of the parish of Orleans, and for supple- 

mental and amended answer to the petition of plaintiff, John 

Michael Brewster Reynolds, say that they adopt herein all the alle- 
gations of their original answer. 

And, further answering, these defendants say that the alleged 
Massachusetts insolvent laws, under which said plaintiff claims, 
deprive the defendant, John Adden, who is a citizen of the State of 
New Hampshire and of the United States, of the privileges and 
immunities of citizens in the several States, and are in violation of 
o—155 
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section second of article fourth of the Constitution of the United 
states. 

And, further answering, these defendants say that the enforce- 
ment in this cause by this honorable court of the alleged Massachu- 
setts insolvent laws, under which said pl’t’fY claims, deprives the 
defendant, John Adden, who is a citizen of the State of New Hamp- 
shire and of the United States, of the privileges and immunities of 
citizens in the several States, and is in violation of section second 
of article fourth of the Constitution of the United States. 

And, further answering, these defendants say that the alleged 
Massachusetts insolvent laws, under which said plaintiff claims, 
abridge the privileges and immunities of the ¢vfendant, John Adden, 
who is a citizen of the United States, and are in violation of section 
one of the fourteenth amendment of the Constitution of the United 
States. 

And, further answering, these defendants say that the enforce- 

ment in this cause by this honorable court of the alleged 
65 insolvent laws of the State of Massachusetts, under wli'ch 

said plaintiff claims, abridges the privileges and immunities 
of the defendant, John Adden, who is a citizen of the United States, 
and denies the defendant, John Adden, who is within jurisdiction 
of the State of Louisiana and of this honorable court, the equal 
protection of the laws of the State of Louisiana, and Is in violation 
of section one of the fourteenth amendment of the Constitution of 
the United States. 

Wherefore these defendants pray that this supplemental and 
amended answer be filed, and they adopt herein the prayer of their 
original answer, and they pray for general relief. 

(Signed) © ©. 8. KELLOGG anp 


Kk. N. WHITTEMORE, Adt’ys. 
Order. 
Let this supplemental and amended answer be filed. 
New Orleans, March 28th, 1883. 
(Signed) W. T. HOUSTON, Judge. 
Motion and Ajfidavit for Subpoena, &e. Filed M’ch 28th, 83 
Kxtract from the Minutes of Division “ B.” 
Marcu 28ru, 1883. 
Present: Hon. W. T. Houston, judge. a 
OG imy. "BB. Gp. Cc 


J. M. B. Reynorps, Assignee, ) 
Us. 4 No. 5OS6. 
JOHN ADDEN. 


On motion of Blane & Butler, attorneys for plaintiff, and on sug- 
gesting to the court that it is material and important to plaintiff to 
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have the testimony of def’t, John Adden, to aid him in main- 
taining this suit, and as appears from the annexed affidavit plain- 
tiff has reason to fear that said John Adden, when notified to appear 
herein as a witness, will attempt to leave the jurisdiction of this 
court to avoid an examination herein— 

It is ordered that agubpoena issue to said John Adden, returnable 
forthwith, in order that said John Adden may be examined 
Witness on the part of plaintiff in this cause. 

It is further ordered that a writ of attachment for the body of 
said Adden be also issued and placed in the hands of the deputy 
sheriff charged with the service of said subpoena, with instruc- 
tions to said ofticer—first, to serve said subpcena; and in case of said 
Adden’s refusal to accompany said officer at once to court in obedt- 
ence of said subpcena, then and in that event to execute said at- 
tachment. ° 


A ffidavit. 


STATE OF LOUISIANA, 
City of New Orleans, f° 


67 John M. B. Reynolds, being duly sworn, doth depose and 
say that he is informed and believes that defendant, John 
Adden, is now within the jurisdiction of this honorable court; that 
his evidence is material and important to enable plaintiff in the 
above-entitled cause to make out his case; that plaintiff is en- 
titled to have the evidence of the said defendant, and for that pur- 
pose may summon him to appear and give his-testimony herein. 

That deponent fears that said Adden will not obey a mere sub- 
prena to appear as a witness herein, and that he will, as soon as 
summoned, attempt to leave the jurisdiction of the court to avoid 
giving his testimony herein. 

That deponent has knowledge of the fact that when said John 
Adden was in the jurisdiction of this court in May or June, 1882, 
a commission was issued from the insolvent court of Middlesex 
county, Massachusetts, in the insulvent proceedings of John H. Ad- 
den there pending, and forwarded to a commissioner in the city of 
New Orleans for the purpose of taking the testimony of said John 
Adden ; that when said John Adden was notified to appear and 
give his testimony under said commission he left the jurisdiction of 
h« commissioner to avoid be- examined. 

(hat subsequently, to wit, when he was ascertained to bein Lan- 
caster, New Hampshire, a commission was sent from said insolvent 
court in said insolvency to secure the testimony of said John Adden 
in said town of Lancaster, and when the officer having charge of 
the execution of said commission notified said John Adden to ap- 


pear before him and 5c examined thereunder said John Adden 
utterly disregarded said notice and forthwith leftthe said town 
68 of Lancaster to avoid examination under said commission. 


That thereafter returning to said town of Lancaster the 
said John Adden was forcibly compelled to appear before the 
otheer having charge of said commission and called upon to answer 


Ree a 
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the questions put to him under said commission, which questions 
the said John Adden, in utter contempt of the authority referred to, 
refused to answer, and for such refusal was fined and cominitted for 
contempt. 

That for weeks said Adden refused to answer or be examined 
under said commission, nor would he submit,to examination there- 
under until ordered so to do, as deponent is informed, by the supreme 
court of the State of New Hampshire. 

Further deponent sayeth naught. 


(Signed) J. M. B. REYNOLDS. 
Subscribed and sworn to before me this 28th of March, 1885. 
(Signed) JOSEPH FAHEY, Not. Pud. . 


Writ of Commitment. Issued 28th M’ch, 1883. 


J. M. B. Reynowps, Assignee, ) 
>No. 5586. C. D.C. 
JOHN ADDEN. { 


Us. 


69 STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


The State of Louisiana to the civil sheriff of the parish of Orleans 
and the keeperjof the parish prison of said parish, Greeting : 
Whereas John Adden has been attached in the above entitled and 

numbered suit as a witness on an allegation contained in the affi- 

davit filed this day by J. M. B. Reynolds that said witness, John 

Adden, was about to leave the jurisdiction of this court before his 

testimony could be taken and with a view of avoiding testifying 

herein: 

Now, therefore, you, the said civ! sheriff, are hereby commanded 
In the name of the State of Louisiana and of the civil district court 
for the parish of Orleans to carry the body of the said John Adden 
to the parish prison of this parish and there deliver him to the 
keeper thereof, who is hereby authorized and commanded to imprison 
the said John Adden for the term and space of forty-eight hours or 
until further orders of this court, and for so doing this shall be your 
warrant as well as that of the keeper of said parish prison. 

And what you do in the premises you make return thereof, to- 
gether with this writ, as the law directs. 


Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 


roe, N. H. Rightor, Henry L. Lazarus, judges of our said 
70 court, this 25th day of March, in the year of our Lord “ 


one thousand eight hundred & eighty-three, and in the one 
hundred and seventh year of the Independence of the United States. 
(Signed) fe HOUSTON, Judge. 


She rif} ’s Return to Commitment. 


Received Mareh 28th, 1885, and on the same day conveyed the 
body of John Adden, defendant herein, to the parish prison of this 
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parish and there delivered him to the keeper of said prison to be 
confined for the space of forty-eight hours or until the further 
order of this hon. court, as will more fully appear from reference of 
the receipt of the keeper of said pacish prison, hereto annexed and 
made part of this my return. 


(Signed) V. J. LAMBERT, D’y Sh’f. 


Receipt of Keeper, &c. 


Received, parish prison, M’ch 28, ’83, from the civil D. court, the 
body of Mr. John Adden, charged as per commitment. 


(Signed) J. G. RUFFEIR, CVk. 


Motion to be Served on C. S. Kellogg & E. N. Whittemore, Attorneys. 
Filed March 28th, ’83. 


71 Extract from the Minutes. 
Present: Hon. W. T. Houston, judge. 
C. D. C. 


J. M. B. Reyno cps, Assignee; ) 
ve. . No. 5586. 
JOHN AnDEN & ai. 


On motion of Blane & Butler, att’'ys’ for the pl’t'ff, and on sug- 
gesting to the court that the defendant is held under an attachment 
to testify as a witness for plaintiff herein— 

It is ordered that C.S. Kellogg, Esq., & E. N. Whittemore, Esq., 
att'ys for defendant, be notified that defendant, John Adden, will 
be examined as a witness herein on Thursday, March 29th, 1883, at 
11 o'clock a. m., before James T. Clarke, clerk of the civil district 
court. 


Motion to Release Def’t. Filed M’ch 29th, 1883. 
As per Minutes, 29th M’ch, 1883. 
Present: Hon. W. T. Houston, judge. 
RC, ae 
Joun Micuart BrReEwsteER REYNOLDS | 
vs. ’ > No. 5586. 
JOHN ADDEN &« al. ( 
72 On motion of C.S. Kellogg and E. N. Whittemore, att’ys 
for the defendant, John Adden, and on suggesting to the 
court that the defendant is in prison under an order of this court 


rendered herein on March 28th, 1S85— 
And on further suggesting to the court that there Is no warrant 
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in law for such imprisonment, and that this honorable court has 
been led into error by the plaintiff, John Michael Brewster Reynolds, 
and that the affidavit of said plaintiff made herein on March 28th, 
1883, is insufficient in law to warrant such imprisonment, and that 
an attachment of the person of said defendant illegally issued 
simultaneously with a subpeena addressed to said defendant on 
March 28th, 1883, before the service of said subpcena and before 
a return of the same, and that said defendant had not disobeyed 
said subpcena and has not done so and did not and does not intend ‘ 
to disobey the same, and that the proceedings herein were and are 
illegal, and that said defendant does not intend to leave this State 
before June Ist, 1S8S3— 

[It is ordered by the court that said John Adden be at once 
released from such imprisonment. 


Motion to Give Bail for Defendant. Filed M’ch 29th, 1888. 
Extract from the Minutes. 


Present: Hon. W. T. Houston, judge. 


Joun MiIcuaArEL BREWSTER REYNOLDS ) 
vs. No. 5586, Div. B. 
JouHn AppEN &«& al. 


70 On motion of C.S. Kellogg and E. N. Whittemore, attv’s 

for the defendant, John Adden, and on suggesting to the 
court that said defendant is willing to give, and hereby tenders, 
bail in such sum as the court may fix to secure the release of said 
defendant from the imprisonment of his person adduced herein by 
this honorable court on March 28th, 1883— 

It is ordered by the court that said defendant be released from 
such imprisonment on his giving bail to appear and submit to the 
orders of the court herein whenever ordered by the court to do so 
and not to leave the State before June Ist, 1883, in the sum of — 
dollars. ' 


Sheriji’s Return to Motion to Examine D’f’t. 


Reed M’ch 29th, 1885, and on the same day of the same month 
and year I served a copy of the within rule personally on C, 8. 
Kellogg and k. N. Whittemore, attorneys herein named. 

(Signed) B. McKERNAN, 
Dy Sheriff. 


Notice to Att’'ys of Deft. Filed M’ch 30th, 1883. 


74 State of Louisiana to Messrs. C. S. Kellogg and E. N. Whitte- 
more. 

Please tuke notice tliat the ti stimony of John Adden will be 

taken before me under commission issued to me by the’ Hon- 
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orable W. T. Houston, judge of division “ B,” civil district court for 
the parish of Orleans, in the suit of J. M. B. Reynolds, assignee of 
John H. Adden, vs. John Adden et als., No. 5586 of said court, said 
examination to be heard in the court-room of division “CC,” civil 
district court aforesaid, at one and one-half o'clock p. mn. 
New Orleans, M’ch 29th, 18853. 
(Signed) F. A. MONROE, 
Judge Civil District Court, Parish of 
Orleans, Acting Commissioner. 


Sheriff’s Return to Notice. 


Received M’ch 29th, 1883, and on the same day, month, and year 
I served a copy of the within notice to take testimony on C. 5S. Kel- 
logg, Esq., att’y-at-law, herein named, in person. 
(Signed) ALF. MOSS, D’y Sh’ff. 


Order to Deliver the Body of John Adden to Civil Sheriff. Issued M’ch 
29th, 1883. 


70 J. M. B. Reynovps, Regn} 
vs. No. 5586. C. D. C., Div.“ B.” 
Joun ADDEN « al. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


The State of Louisiana to the criminal sheriff of the parish of Or- 
leans and the keeper of the parish prison of said parish, Greet- 
ing: 

J. M. B. Reynowps, Assignee, 
vs. No. 5586. 
JOHN ADDEN « al. 


You are hereby ordered and commanded, in the name of the State 
of Louisiana and of the civil district court for the parish of Or- 
leans, to deliver to the civil sheriff of the parish of Orleans the body 
of John Adden, now confined by you under order of this court, to 
the end that the said civil sheriff may bring the said John Adden 
before this court to give his testimony in the case of “ J. M. B. Rey- 
nolds,” assignee, vs. John Adden et a/., and this shall be your warrant 
so to do. . 

And what you doin the premises you make return thereof to- 
gether with this writ, to our said court as the law directs. 

Witness the Honorables A. L. Tissott, W.T. Houston, F. 

76 A. Monroe, N. H. Rightor, Henry L. Lazarus, judges of our 

said court, this 29th day of March, in the year of our Lord 

one thousand eight hundred and eighty-three, and in the one hun- 
dred and seventh year of the Independence of the United States. 
(Signed) W. T. HOUSTON, Judge. 
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Sherif} ’s Return fo Notice, VC. ' 
Received March 29th, 1883, and on the same day of the same 
month and year | executed the within order by delivering the body 
of John Adden, herein named, before the Honorable W. T. Houston, 
Judge of the civil district court, division “ B,” civil dist. court. 
(Signed) A. McCONNELL, Jr., D’y Sh’ff- 
ee 
Continuance. 
Extract from the Minutes of Division “ B.” 
‘TUESDAY, April 24th, 1853. 
Present: Hon. W.T. Houston, judge. 
C. D.C. 
J. M. B. ReyNnotps, Assignee, ) 
vs. > No. 5586. 
JOHN ADDEN « al. 
17 Owing to the hour of adjournment having arrived, this 
‘ase, not being reached, was ordered to be continued with 
preference. | 
- x 


Continued Indefinitely. 
Extract from the Minutes of Division “ B.” 
Turespay, May Sth, 1883. 
Present: Hon. W. T. Houston, judge. 
C. D. C. 
J. M. B. ReyNorps, Assignee, ) 
N 


V8 » No. 5086. 


Joun AppEN « al. 


On motion of Blane and Butler, of counsel for plaintiff, it is or- 
dered that this case be continued indelinitely. 


tition for Removal to the U. S. Circuit Court. Filed May 24th, 1883. 
Civil Dist. Court. ° 
JoHN MicuHarEt BrewsteER REYNOLDS ) 

Us a No. 5OSG. 

JOHN ADDEN ef als. j 
To the honorable the civil district court for the parish of Or- 
78 leans, division “ B:”' 

The petition of John Adden respectfully represents that 
heretofore, to wit, on May 10th, 1882, John Michael Brewster Rey- 


ee 


} om 
7 
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nolds, claiming to be one of two assignees of John H. Adden, brought 
the above-entitled suit against your petitioner and John H. Adden 
and Thomas Duffy, civil sheriff of the parish of Orleans. 

That in bis petition in said suit said Reynolds, claiming under 
the insolvent laws of Massachusetts and setting up fraud, among 
other things, on the part of your petitioner, attacks and seeks to 
annul and enjoin the judgment, attachment, and execution obtained 
by your petitioner in the case of your petitioner against John H. 
Adden, No. 5586 of the docket of the civil district court for the 
parish of Orleans, division “Bb,” Hon. W. T. Houston, judge, said 
judgment being for $19,052.64, with interest and costs, and also 
attacks and seeks to annul and enjoin the suit brought and attach- 
ment obtained by your petitioner in the case of your petitioner 
against John H. Adden, No. 5738 of the docket of the civil district 
court for the parish of Orleans, division “ D,” Honorable N. H. 
Rightor, judge, said suit being for $6,283.10, with interest and costs, 
and among other things said ‘Reynol ds prays that your petitioner 
be enjoined and restrained from prosecuting or in any way or man- 
ner attempting to enforce said judgment, and that said civil sheriff 
and his deputies be enjoined and restrained from advertising or 
selling the goods or merchandize in the store No. 58 Custom-House 

street or the property, rights, credits, books, papers, 
79 notes, assets, safe and contents or any partor portion thereof 

of defendant, John H. Adden, under said judgment and exe- 
eution, and that your petitioner be enjoined and restrained from 
proceeding any further in the said case No. 5738, and that judg- 
ment be rendered in favor of said Reynolds as assignee of Jolin H. 
Adden, insolvent debtor, declaring the aforesaid proceedings in the 
said cases of your petitioner against John H. Adden to be absolutely 
null and void, the attachments therein wrongfully issued and ob- 
tained, and the said judgment and execution and the seizure there- 
under illegal and without any force or effect,and ordering and com- 
manding said civil sheriff to release and turn over to said Reynolds 
all the said property, rights, credits, accounts, claims, books, safe 
and contents, and other properties free from all costs and charges, 
and decreeing and perpetually enjoining your petitioner and said 
civil sheriff from further proceeding in any way or manner in the 
said cases of your petitioner against John H. Adden. 

Your petitioner further represents that on March 22nd, 1883, he 
filed his answer to the petition of said Reynolds in said above- 
entitled suit. 

That in said answer your petitioner sets up, among other things, 
that the notes forming the basis of the said cases and judgment of 
your petitioner against John H. Adden were and are Louisiana con- 
tracts, some made and all to be performed in Louisiana and made 
more than four years since, and that when said contracts were made 
your petitioner was and ever since has been a citizen of the State of 

New Hampshire; that under the writs of attachment and ex- 
80 ecution issued in the said cases of your petitioner against John 
H. Adden said civil sheriff seized and took possession of cer- 
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tain property of John Adden long before said Reynolds made any 
attempt to get possession thereof. 

That said property was and is situated in Louisiana and is worth 
between seven and eight thousand dollars, and that your petitioner 
denies that the messenger of the insolvent court in Massachusetts 
or said Reynolds or any creditors other than those who have seized 
in Louisiana has or have ever gotten title or possession or the right 
to title or possession of said property, and he denies that any assign- 
ment of said property by the personal act of John H. Adden was 
ever made prior to the seizing and taking posseession of the same 
by said sheriff under said writs of attachment and execution issued 
in said cases of your petitioner against John H. Adden. 

And in said answer your petitioner also sets up, among other 
things, thet the alleged Massachusetts insolvent laws under which 
said lteynolds claims Impair the obligation of the aforesaid cen- 
tracts between your petitioner and John H. Adden, and deprive 
your petitioner of his property without due process of law, and are 
unconstitutional, null, and void, and are in violation of the Constitu- 
tion of the United States, article one, section ten, and are also in vio- 
lation of section one of the fourteenth amendment of said Constitu- 
tion. 

Your petitioner further represents that on March 28th, 1883, he 
filed a supplemental and amended answer in said above entitled 

and numbered suit of said Reynolds. 
S$] That in said amended and supplemental answer your peti- 

tioner sets up that the alleged Massachusetts insolvent laws 
under which said Reynolds claims deprive your petitioner, who is a 
citizen of the State of New Hampshire and of the United States, of 
the privileges and immunities of citizens in the several States, and 
are in violation of section second of article fourth of the Constitution 
of the United States. 

That the enforcement in said suit by this honorable court of the 
alleged Massachusetts insolvent laws under which said Reynolds 
claims dep ives your petitioner, who is il citizen of the State of New 
Hampshire and of the United States, of the privileges and immuni- 
ties of citizens of the several States, and is in violation of section sec- 
ond of article fourth of the Constitution of the United States. 

That che alleged Massachusetts insolvent laws under which said 
Reynolds claims abridge the privileges and immunities of your pe- 
titioner, who is a citizen of the United States, and are in violation 
of section one of the fourteenth amendment of the Constitution of 
the United States. 

That the enforcement in said suit by this honorable court of the 
alleged Massachusetts insolvent laws under which said Reynolds 
claims abridges the privileges and immunities of your petitioner, 
who is a citizen of the United States, and denies your petitioner, who 
is within the jurisdiction of the State of Louisiana and of this hon- 

orable court, the equal protection of the laws of the State of Louis- 
jana, and is in violation of section one of the fourteenth 
82 amendment of the Constitution of the United States. 
Your petitioner further represents that under the Constitu- 
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tion of the United — vour petitioner had and has the same rights that 
are given toa citizen of the State of Louisiana under the laws of 
said State and articles 239 and 240 to 268, inclusive, of the Code of 
Practice of said State, adopted in 1825 and amended and re-enacted 
by act of the Legislature of said State, approved March 14th, 
1870, and had the right, in his said cases against John H. Adden, 
who resides out of said State, to seize under attachment and execu- 
tion the said property, and that the right of your petitioner to sue 
in his said cases against John H. Adden, and to enforce the obliga- 
tion of the aforesaid contracts in the courts of the State of Louis- 
lana, and to obtain said attachments, judgment, and execution and 
to seize said property as aforesaid, is a vested right resting on said 
contracts and supported and sustained by the Constitution of the 
United States, and the said suit of said Reynolds impugns the rights, 
privileges, and immunities secured to your petitioner by the Con- 
stitution of the United States, and this cause is one arising under 
the Constitution of the United —. 

Your petitioner further represents that said suit is of a civil 
nature, and that the matter in dispute in said suit exceeds, exclu- 
sive of costs, the sum or value of five hundred dollars. 

Your petitioner further represents that your petitioner was at the 
time of the commencement of said suit, and has continuously since 
been and still is, a citizen of the State of New Hampshire, and that 
the said John Michael Brewster Reynolds and John H. Adden then 

were, and have continuously since been and still are, citizens 
83 of the State of Massachusetts, and that the said Thomas 

Duffy, civil sheriff of the parish of Orleans, then was, and 
has continuously since been and still is, a citizen of the State of 
Louisiana. 

Your petitioner further represents that in said suit the real con- 
test is between said Reynolds and your petitioner, and that John 
H. Adden and Thomas Duffy, civil sheriff of the parish of Orleans, 
are not necessary parties, but are merely nominal or formal defend- 
ants therein. 

Your petitioner further represents that in said suit there is a con- 
troversy between citizens of different States. 

Your petitioner further represents that in said suit there is a con- 
troversy which is wholly between citizens of different States, and 
which can be fully determined as between them, to wit, a controversy 
between your petitioner and said Reynolds. 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for his entering in the circuit court of the United States 
for the eastern district of Louisiana, on the first day of its next ses- 
sion, a copy of the record in said suit, and for paying all costs that 
may be awarded by said circuit court if said circuit court shall hold 
that said suit was wrongfully or improperly removed thereto; and 
your petitioner says that this is the first term of this honorable 
court at which said suit could be tried. 

And your petitioner prays this honorable court to proceed no fur- 
ther in said suit, except to make the order of removal required by 
law, and to accept the said surety and bond, and to cause the rec- 
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ord in said suit to be removed into the said circuit court of 


84 the United States for the castern district of Louisiana; and 
he will ever pray. 
(Signed) JOHN ADDEN. 


C.S. KELLOGG anp 
Ek. N. WHITTEMORE, Att’ys. 


Affidavit. 


John Adden, being duly sworn, doth depose and say that he is the 
petitioner in the foregoing petition; that he has read the same, and 
that all the facts and allegations contained in said petition are true, 
to the best. of deponent’s knowledge and belief. 


(Signed) JOHN ADDEN. 


Sworn to and subscribed before me May 24, ’883. 


(Signed) E. A. LUMINAIS, D’y Clerk. 


Bond. Filed May 24th, ’83. 


Civil District Court. 


Joun MicuarEt Brewster REYNOLDS 
vs. No. 5586. 
JouNn ADDEN ef al. 


85 Know all men by these presents that we, John Adden, as 

principal, and George H. Shotwell, as surety, are held and 
firmly bound unto John Michael Brewster Reynolds, suing as one 
of two assignees of John H. Adden and John H. Adden and Thomas 
Duffy, civil sheriff of the parish of Orleans, in the penal sum of five 
hundred dollars; to which payment we bind ourselves and each of 
us by these presents. 

Given under our hands this — day of May, 1883. 

The conditions of this obligation are these: The said John Adden 
has applied to the civi! district court for the parish of Orleans, divis- 
ion “Bb,” to remove a certain suit, being the above-entitled suit, 
pending in said court, wherein John Michael Brewster Reynolds, 
suing as one of two assignees of John H. Adden, is plaintiff and the 
said John Adden and John H. Adden and Thomas Duffy, civil 
sheriff of the parish of Orleans, are defendants, from the said civil 
district court for the parish of Orleans to the cireuit court of the 
United States for the eastern district of Louisiana: 

Now, if said John Adden shall enter in the said circuit court of 
the United States for the eastern district of Louisiana, on the first 
day of the next session thereof, a copy of the record of said suit and 
shall pay all the costs that may accrue or be awarded by said circuit 
court if it shall hold that said suit was wrongfully or improperly 
removed thereto, then this obligation shall be void; otherwise in 
full foree. 

(Signed) JOIN ADDEN, Principal. 
“ GEORGE H. SHOTWELL, Surety. 
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86 George H. Shotwell, of the city of New Orleans, the surety 

named in the foregoing bond, being duly sworn, doth depose 
and say that he is a resident of the city of New Orleans and is a 
property holder therein; that he is worth the sum of five hundred 
dollars over and above all his liabilities and debts and exclusive of 
property by law exempt from taxation. 


(Signed) GEO. H. SHOTWELL. 
Sworn to and subscribed before me May 24, ’83. 
(Signed) * KE. A. LUMINAITS, D’y Clerk. 
Order. 


Let the within bond be accepted, and accordingly let this cause be 
removed to the United States circuit court for the fifth circuit and 
eastern district of Louisiana, to be holden at the city of New Orleans 
at the next session of said court. 

New Orleans, May 24, ’83. 


87 Petition & Application for Removal Continued. 


Extract from the Minutes of Division B. 
Tuurspay, May 24th, 1883. 
Present: Hon. W. T. Houston, judge. 
C. D. C. 


J. M. B. Reyno.ps, Assignee, ) | 
vs. > No. 5586. 
JOHN ADDEN « al. if 


In this case application was presented by the defendant, John Ad- 
den, to transfer this case to the honorable the United States circuit 
court for the fifth circuit and eastern district of Louisiana; which 
application was ordered to be notified to the plaintiff with the infor- 
mation that argument will be heard thereon on Monday, the 28th 
inst., at 11 a. m. 


*, 


c Application jor Re moval Refused. 


'e* 


Extract from the Minutes of Division “ B.” 
Monpay, May 28th, 1883. 
Present: Hon. W. T. Houston, judge. | 
Civil Dist. Court. 
J. M. B. Reynowps, Assignee, ) 
vs. » No, 5586. 
JoHN ADDEN « al. if 


For the reasons orally assigned by the court it is ordered that the 
application made by the defendant’s counsel on the 24th inst. to 
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transfer this ease to the honorable United States circuit court for the 
fiftii circuit and eastern district of Louisiana be denied. 


89 Certificate. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


[, James T’. Clark, clerk of the civil district court for the parish 
of Orleans, do hereby certify that the foregoing one hundred and 
thirty-seven pages do contain a true, correct, and complete transcript 
of all the proceedings had, documents filed, testimony and evidence 
adduced upon the trial uf the cause wherein J. M. B. Reynolds, as- 
signee, is plaintiff and John Adden et als. are defendants, instituted 
in this court and now tn the records thereof under the No. 5586. 

[n testimony whereof I have hereunto set my hand and affixed 
the impress of the seal of said court, at the city of New Orleans, on 

this Ist day of November, in the year of our Lord one thousand 
90 eight hundred and eighty-three, and in the one hundred and 

eighth year of the Independence of the United States of 
America. 


[| SEAL. ] (Signed JAS. T. CLARK, Clerk. 
{)] Proceedings in the United States Circuit Court, Eastern District of 
J . ’ 7 
Louisiana. 


J. M. B. Reynovwps, Assignee, ) 
vs. -No. 10405. 
JoHn ADDEN ef als. 


99 Motion to Docket Cause on Kquity Side. Entered and Filed Nov. 
6, 1883. 


Cireuit Court of the United States for the Eastern District of 
Louisiana. 


J. M. B. Rryno.ps, Assignee, ) 
vs. No. 10405. 
JOHN ADDEN et als. i 


On motion of C.5. Kellogg and E. N. Whittemore, att’ys for the 
defendant, John Adden, and on suggesting to the court that a copy 
of the record of the eivil district court for the parish of Orleans in 
this suit was filed in this eourt on November 5th, 1883, and that 
this suit is one of equity jurisdiction— 

It is ordered by the court that plamtiff show cause on Saturday, 
November LOth, [5s5, at 11 o'clock a. m., why this suit should not 
be put on the equity side of this court. 


{— 
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Motion to Remand Cause. Entered and Filed Nov. 9, 1883. 
Circuit Court of the United States, Eastern District of Louisiana. 


J. M. B. Reyno.ps, Assignee, 
v8. No. 10405. 
JoHN ADDEN ef als. 


93 On motion of Blane & Butler, attorneys for J. M. B. Rey- 

nolds, assignee, &c., plaintiff in the above-entitled cause, and 
on suggesting to the court that said cause has been improperly re- 
moved from the civil district court of the parish of Orleans into 
this honorable court and the same sbould be remanded to said civil 
district court for the following reasons, viz: 

Ist. Because the suit referred to is an auxiliary or incidental 
action ancillary to a certain suit entitled John Adden vs. John H. 
Adden, No. 5586 of the docket of said civil district court, in which 
said suit final jadgment has been rendered, and was in process of 
execution when appearer, as assignee of said John H. Adden, enjoined 
the execution of said judgment for the causes assigned in said peti- 
tion for injunction. 

That the above-entitled suit is by law required to be joined with 
and made a part of said original action, over which said original 
action this honorable court never acquired jurisdiction. 

2nd. That by the judicial admissions of said John Adden in said 
suit No. 5086, civil district court, aid by the solemn acknowledg- 
ment of said John Adden in the insolvency proceedings pending in 
the insolvency court of Middlesex county, State of Massachusetts, it 
is made to appear that the said John Adden is a citizen of the State 
of Massachusetts; and from this record it appears that John Adden 
and your mover, J. M. B. Reynolds, assignee, are also citizens of the 
said State of Massachusetts; hence this honorable court is without 
jurisdiction rationx persone. 

ord. That the application for the removal of this cause to 
O4 this honorable court was refused by the honorable the civil 
district court. 

4th. That the application for removal was not timely made. 

It is ordered that defendant, John Adden, show cause on Satur- 
day, the 17th day of November, 1883, at 11 o’clock a. m., why the 
record and proceedings herein should not be remanded to the civil 
district court of the parish of Orleans at his costs. | 


Marshal’s Return. 


teceived Noy. 10th, 1883, by the U. 8. marshal, and on Nov. 10th, 
1883, I served a true — of the within motion to remand cause on 
k. N. Whittemore, Esq., by handing the same to him and leaving 
the same in his hands in person in the city of New Orleans. 
(Signed) E. S. CURRY, 
Dy U.S. Marshal. 
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Consent to Waive Jury. Filed 7th Nov’r, 1883 


We consent to waive the jury and submit the issues of fact in this 
cause to the court. 
N. O., Nov. 17, 1883. 
( BLAN NC & BUTLER, Aft’ys. 
(Signed) C. S. KE LLOGG AND 
E. N. WHITTEMORE, Aitt’ys. 


Qh Motion to Remand Continued. 
Extract from the Minute Book, November Term, 1883. 


New ORLEANS, SaturDAY, November 17, 1883 


Court met pursuant to adjournment. 
Present: Hon. Edw’d C. Billings, district judge. 


J. M. B. Reynowps, Assignee, 
vs. » No. 10405. 
Jno. ADDEN et als. 


This cause came on to be heard on the motion to remand made 
by the complainant herein. 

Blane & Butler, for mover; C. 5S. Kellogg & E. N. Whittemore, for 
defendant, Jno. Adden. 


Whereupon, it appearing that there is an issue of fact involved, 
the said counsel for the parties then and there filed a stipulation 
waiving the intervention of a jury, and the motion was thereupon 
continued till Saturday, 24th inst., at 11 o'clock a. m. 


Submission of Motion to Remand Cause to the Civil District Court. 
Extract from the Minute Book, November Term, 1883. 


9G NEW ORLEANS, SaturDAY, November 24th, 1883. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


J. M. B. Reynotps 
vs. No. 10405. 
JOHN ADDEN ef als. 


The plaintiff’s motion to remand as continued from the 17th in- 
stant came on this day to be further heard and was argued by the 
counsel for the parties respectively and submitted, and the court 
took time to consider. 


; om , 


— 
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Note of Evidence on Behalf of the Def’t, John Adden, on Motion to Re- 
mand. Filed Nov. 24th, 1883. 


United States Circuit Court. 


Joun MIcHAEL BREWSTER REYNOLDS 
vs. No. 10405. 
JoHN ADDEN ef als. 


Note of evidence offered in behalf of the defendant, John Adden, 
on motion to remand. 


97 Depositions of Eliab Parker, Albert P. Damon, Waldo E. 
Perkins, Isaac M. Clark, Edward F. Parker, Wendell Ban- 
croft, Chester B. Jordan, Erastus N. Cobleigh, Jonas Powers, Edward 
F. Adden, Oscar F. Bothell, Ossian Ray, taken under commission 
dated April 5th, 1883. 
John H. Ad len, in answer to first nineteen interrogatories. 


A. V. Lynde, o “ 

William W. Davis, «“ «“ a“ 
A. P. Damon, a “ « «“ 
Eliab Parker, “ ‘ «“ ‘ 
di E. Parker, oe ‘ “ 6 


John Adden, as to home, residence, and citizenship. 
Direct examination by plaintiff of March 3ist, 1883, p. 127 
tg we = April 2nd, 1883, “ dl. 
Taken under commission dated May Ist, 1883. , 
Cross-examination of def’t, John Adden, of April 12th, 1883, pp. 
9 & 10. 
98 Cross-examination of def’t, John Adden, of April 12th, 
1885, pp. 18 & 14. 
Cross-examination of def’t, John Adden, of April 12th, 1883, pp. 
16, 17. 
Cross-examination of def’t, John Adden, of April 12th, 1883, pp. 
19, 20. 
Cross-examination of def’t, John Adden, of April 12th, 1885, pp. 
21, 22. 
Cross-examination of def’t, John Adden, of April 12th, 1883, pp. 
23, 24. 
Cross-examination of def’t, John Adden, of April 12th, 1883, pp. 
95 96). 


Cross-examination of def’t, John Adden, of April 12th, 1883, pp. 
of OQ 

Redirect examination of plaintaff, of April 12th, 1885, p. 57. 

Petition of John Adden to remove, with affidavit annexed. 
Taken under commission dated March 29th, 1883. 
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9 Depositions of A. P. Damon, W. Perkins, k. Parker, Clark, 
W. Baneroft,and Eliab Parker on Behalf of Defendants, Taken 
unde r Comrrissir i Dated April oth, 1SS5, and Filed Nov. 2 Ath, LSS5. 


Civil District Court for the Parish of Orleans. 


The State of Louisiana to any judge, justice of the peace, magis- 
trate, or Louisiana commissioner residing in Reading, Massachu- 
setts, Greeting: 

No. 5586. f , 
Know ye that we, reposing confidence in your prudence and fidel- 

ity, do by these presents give unto you authority diligently to exam- 
ine all witnesses whatever, as well on the part of piaintiffas of the 
defendants, in a certain suit now pending in the civil district court 
for the parish of Orleans, wherein John Michael Brewster Reynolds 
is plaintiffand John Adden & John H. Adden & Civil Sheriff are 
| defendants. 

100 Witnesses: Albert P. Damon, Waldo Perkins, Edward Par- 

| ker, Clark (railroad depot master), Wendell Bancroft, and 

Mliab Parker. 7 
Therefore we desire you that at certain times and places, by you 

to be appointed for that purpose, you cause the said witnesses to 

come before you; that you then and there examine them apart upon 


a a 


their respective corporal oaths, first taken before you upon the Holy 
. Evangelists; that you reduce their examinations to writing and 4 
} cause the witnesses to sign the same, and when you shall have so / 
taken them that you send the same, with this commission, closed ( 
up, under your seal, to us, in our civil district court, in the city of ) 
if New Orleans, without delay. 
} Witness the Honorable W. T. Tlouston, judge of said court, this 
oth day of April, in the year of our Lord one thousand 
H [seaL.] eight hundred and eighty-three, and in the 107th year of 
| the Independence of the United States. 
(Signed) GEO. P. CAZELAR, 


Deputy Clerk. 


} Inte rrogatorie 8. Filed March 28th, LSS3. 

4 
5 e¢ os , . , . . . 

i 10] Civil District Court for the Parish of Orleans. | 
1 ' 
' i 

" Joun Micnwart Brewster ReyYNovps ) | 

} is. 4 No. 5OSG. 

| JoHN ADDEN et als. ) 

i} [nterrogatories to be propounded to Albert P. Damon, Waldo Per- ° 

i kins, Edward Parker, —— Clark (railroad depot master), and 


Wendell Bancroft, witnesses residing in Reading, Massacliusetts, 
and to Eliab Parker, witness residing in Boston, Massachusetts, 
the testimony of which witness is to be ta eu under the annexed 
commission, and to he used in evidence in this cause in behalf of 
the defendant, John Adden. 


Interrogatory Ist. What is your name, age, occupation, and place | 
of residence, and how long have you resided there ? 
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Interrogatory 2nd. State whether or not you are acquainted with 
the defendant, John Adden; if yea,state how long have you known 
him. 

Interrogatory 5rd. State whether or not said John Adden is a mar- 
riei man. If yea, when and where was he married, to his present 
wife, and where was she living at the time of marriage? 

Interrogatory 4. State where the said John Adden and his wife 
have been living and had their family residence for the last six 
years. 

Interrogatory 5th. State whether or not the said John 

102. Adden and hi: wife have a family residence in Lancaster, 

New Hampshire. If yea, how long have they had such family 
residence ? . 

Interrogatory 6th. State whether or not said John Adden and his 
wife lived in said family residence; if yea, state when they moved 
into it. 

Interrogatory 7th. State whether or not said John Adden and his 
wife lived in said family residence prior to April, 1878. 

Interrogatory 8th. State whether or not said John Adden and his 
wife lived in said family residence since April, 1878. 

Interrogatory 9th. State whether or not said John Adden and his 
wife had said family residence on March 10th, 1882, and March 11th, 
1882. 

[nterrogatory 10th. State whether or not said John Adden and 
his wife moved away from Reading, Massachusetts; if yea, state 
when and where to, and what they moved. 

Interrogatory 11th. If you say said John Adden and wife moved 
away from said Reading to Lancaster, New Hampshire, state whether 
or not they took with them their household and kiichen effects and 
furniture, beds, and bedding. 

Interrogatory 12th. State whether or not said Jolin Adden 
103 had a family residence in Reading, Massachusetts; if yea, 
state whether or not he sold it, and, if sold, when. 

Interrogatory 13th. State whether or not you have visited said 
John Adden at his residence in Lancaster, New Hampshire; if yea, 
state when. 

Interrogatory 14th. State where have the said John Adden and 
his wife kept house and had their family residence for the last six 
years, 

Interrogatory 15th. If you know anything of benefit to said John 
Adden in this case and which you have not already stated please 
state the same as fully and particularly as if specially interrogated 
thereto. 

(Signed) * C. 8S. KELLOGG anp 
E. N. WHITTEMORE, Ait’ys. 
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Cross-Interrogatories to A. P. Damon, W. Perkins, Ed. Parker, —— Clark, 
W. Bancroft, & Lliab Parker. Filed Apri 4th, 1883. 


Division B, Civil District Court, Parish of Orleans. 


S. os REYNOLDS ) 
vs. - No. 5586. 
JoHn ADDEN et als. { 


104 Counsel for J. M. B. Reynolds, assignee of John H. Adden, 

plaintiff herein, object to the interrogatories propounded by 
counsel for defendant, John Adden, to Albert P. Damon, Waldo 
Perkins, Edward Parker, —— Clark, and Wendell Bancroft, of Read- 
ing, Massachusetts, and to Fliab Parker, of Boston, Massachusetts, 
and to the testimony sought to be elicited from said witnesses, on 
the following grounds: 

Ist. That said defendant, John Adden, is estopped from interro- 
gating any witnesses or obtaining any evidence for the purpose of 
showing his residence at the time this suit was brought as being 
elsewhere than in the State of Massachusetts by the judicial admis- 
sion contained in the original petition filed by him in the suit enti- 
tled John Adden vs. John Hl. Adden, No. 5586, Div. B, civil dist. 
court, parish of Orleans, wherein it is alleged that he is a resident 
of Massaclhiusetts. 

2nd. Thatsaid defendant, John Adden, is furthermore so estopped 
by the judicial admission that he was a resident of said State of 
Massacliusetts, as set forth in the petition filed in the suit entitled 
John Adden vs. John H. Adden, No. 5738, civil district court, parish 
of Orleans, State of Louisiana. | 

ord. That he is furthermore so estopped by his judicial admis- 
sion when he signed the bond of Stillman E. Parker, as an assignee 
of the insolvent estate of John H. Adden, No. 1321, insolvent court 
of Middlesex county, Massachusetts, that he was a resident of said 
State of Massachusetts. 

Reserving said objections and all other legal objections to 
105 the aforesaid interrogatories and to the answers of the wit- 
nesses which may be made thereto, counsel for J. M. B. Rey- 

nolds, assignee, propound the following cross-interrogatories : 

Ist cross-interrogatory. If in answer to any of the interrogatories 
you have stated where the said John Adden and his wife have been 
living and have had their family residence during the last six years, 
you will also state what personal knowledge you have of each and 
every statement you have made. Did you ever visit them.at the 
place you call their family residence? If yea, where? In what 
part of the town or place is John Adden’s family residence located ? 
Describe it. Who were living there at this time? Name each per- 
son liviagy there. When were you last there? How do you know 
that such house was his family residence? Do you know where 
John Adden, defendant, voted during that period? Is it not to 
your knowledge that during that period and prior to March 10th, 
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1882, that whenever John Adden voted he voted at Reading, Massa- 
chusetts? Did he ever vote during the period mentioned any- 
where else than at Reading, Massachusetts, so far as your knowl- 
edge extends? If he did vote elsewhere, when and where did he 
vote? Was he not assessed and did he pay a poll-tax at Reading, 
Massachusetts, during said period? Was he not in the habit of 
spending his summers or the greater part of them, during that period 
and prior to the year 1882, in Reading, Massachusetts ? 
2nd cross-interrogatory. If in answer to any of the inter- 
106 ~—rogatories you say that defendant, John Adden, resided in 
New Hampshire on the 10th or llth of March, 1882, state if 
said Adden did not, at or about that time, become the surety for 
Stillman E. Parder, as an assignee of John H. Adden in the insolv- 
ent court of Middlesex county, Massachusetts? Have you ever seen 
the bond given by said Stillman E. Parker to enable him to qualify 
as such assignee’? If yea, who signed said bond as surety? Did 
you ever see said bond ? 

General interrogatory. State any other fact or circumstance within 
vour knowledge showing or tending to show that John Adden’s resi- 
dence was in Reading, Massachusetts, in the early part of March, 
1882, and for a number of years previous to that date. 


(Signed) BLANC & BUTLER, Ai?’ys. 


Depositions of witnesses produced, sworn, and examined on the days 
hereinafter stated at the residence of Solon Bancroft, in Reading, 
Massachusetts, and at the office of said Solon Bancroft, No. 47 
Court street, Boston, Massachusetts, the depositions of the wit- 
nesses Eliab Parker, Albert P. Damon, and Waldo E. Perkins 
being taken at said office and the others at said residence. The 
same were taken under and by virtue of the annexed commission 
issued out of the civil district court for the parish of Orleans, in 

the State of Louisiana, to take depositions to be used In a 

107 certain cause pending and at issue between John Michael 

Brewster Reynolds, plaintiff, and John Adden, John H. 

Adden, & Civil Sheriff, defendants. 

Evian Parker, who, being first duly sworn on the Holy Evan- 
gelists,on this the twenty-third day of April, in the year of our 
Lord 1883, doth depese and say as follows: 

First. To the Ist interrogatory he saith: My name is Eliab Par- 
ker; age, 29 years; occupation, book-keeper; reside in Boston and 
have resided in Boston most of the time for eight years. 

Second. To the 2nd interrogatory he saith: I am acquainted with 
John Adden and have known him for ten years. 

Third. To the 3d interrogatory he saith: John Adden is a mar- 
ried man. I don’t know when he was married; it was at least ten 
years ago. I don’t know where he was married; do not know of 
my own knowledge where she was living at the time of the mar- 
riage; have heard that it was in Laneaster, New Hampshire. 

Fourth. To the 4th interrogatory he saith: Lancaster, New Hamp- 
shire. 
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Fifth. To the 5th interrogatory he saith: They have such resi- 
dence. I should say they have had it for eight years at least. 
Sixth. To the 6th interrogatory he saith: They did live in it; 
think they moved into it in 1874 or 1875. 
108 Seventh. To the 7th interrogatorv he saith: They did. 
Eighth. To the 8th interrogatory he saith: They have. 
Ninth. To the 9th interrogatory he saith: I should say they did. 
Tenth. To the 10th interrogatory he saith: They did move away 
about 1874 or 5; I can’t say exactly. They went to Lancaster, New 
| Hampshire. They moved their furniture and household goods. 
7 Kleventh. To the eleventh interrogatory he saith: They took 
substantially everything; think they may have sold some of their 
goods, but took nearly everything. 
| ‘Twelfth. To the 12th interrogatory he saith: He had a family 
| residence and he sold it about the year 1877 or 1878; can't tell 
exactly. 
| Thirteenth. To the 13th interrogatory he saith: I have; think it 
was in the year 1877; am not quite positive. 
fourteenth. To the 14th interrogatory he saith: At Lancaster, 
New Hampshire. 


| Fifteenth. To the 15th interrogatory he saith: I don’t know what 
| the case is, and cannot make answer to this question. 
i} ° ry’ : , 

} Sixteenth. To the Ist cross-interrogatory he saith: I have been 


intimately acquainted with Mr. John Adden for the last ten years. 
In the course of my business | have directed a great many 
} letters to him at Lancaster, New Hampshire. I visited Mr. 
| 109 =and Mrs. Adden at their residence in Lancaster, I think, in 

the year 1877; spenta week with them. Their residence was 
located in the southeasterly part of the thickly populated portion of 


thing about his voting; don’t know that he ever voted; cannot say 
whether he was assessed and paid a poll-tax in Reading during said 
period. He did not spend his summers in Reading. 

Seventeenth. To the 2nd cross-interrogatory he saith: [ have never 
seen the bond and know nothing of it. 

Kighteenth. To the final general interrogatory he saith that since 
his removal to Lancaster he knows of nothing to indicate his resi- 
dence to be in Reading. He had no home in Reading; thinks he 


| the town, near the river—a two-story cottage house, with ell and 
} stable. Mr. and Mrs. Adden and a domestic, whose name | do not 
i! know, were living there. I was never there but this once. I know, 
iI from the facet of his living in it and from what was told me when I 
hi visited them, that it was their family residence. I do not know any- 
iH 


may have seen — his Reading tax bill an item for poll-tax within 
six years, but not in two years. 
(Signed) ELIAB PARKER. 
COMMONWEALTH OF MASSACHUSETTS, ] __. 
Suffolk. County, j sg 


Sworn to and subscribed before me this the twenty-third day of 
April, in the year L553. 
(Signed) SOLON BANCROFT, 
Justice of the Peace. 
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110 Isaac M. Crark, who, being first duly sworn on the Holy 
Evangelist, on this twenty-third day of April, in the year of 
our Lord 1883, doth depose and say as follows: 


First. To the Ist interrogatory he saith: My name is Isaac M. Clark ; 
age, 64 years; station agent of Buston and Maine railroad in Read- 
ing; have lived in Reading, Massachusetts, 17 years. 

Second. To the 2nd interrogatory he saith: I have known him 
for 15 years. 

Third. To the third interrogatory he saith: He isa married man. 
I don’t know when and where he was married. She was living in 
New Hampshire at the time. 

fourth. To the 4th interrogatory he saith: In New Hampshire. 

Fifth. To the 5th interrogatory he saith: They have a residence 
in northern New Hampshire; think it isin Lancaster, and have had 
for seven or eight years, I think. 

Sixth. To the 6th interrogatory he saith: I only know their goods 
left Reading about eight years ago, I think, for Lancaster, New 
Hampshire. 

Seventh. To the 7th interrogatory he saith: Think it was 1874 
or 1875 when they left Reading. 

Kighth. To the Sth interrogatory he saith: I only know they 
have not been back to Reading to live. 

Ninth. To the 9th interrogatory he saith: I only know they had 

not returned to Reading. 
11] Tenth. To the 10th interrogatorv he saith: They moved 
away from Reading, I think, eight years ago to Lancaster, 
New Hampshire. They moved furniture and household goods. 

Eleventh. To the 11th interrogatory he saith: It was the ordinary 
furniture which a family would move. Some of it was done up in 
boxes and barrels. | 

‘Twelfth. To the 12th interrogatory he saith: He formerly had a 
residence here and sold it, but cannot give the date. 

Thirteenth. To the 13th interrogatory he saith: I never have 
visited them. 

Fourteenth. To the 14th interrogatory he saith: In Lancaster, 
New Hampshire, 1 presume. They went there, and I have never 
heard of their going from there. 

Fifteenth. To the fifteenth interrogatory he saith: I do not know 
what the case is and cannot say anything about it. 

Sixteenth. To the lst cross-interrogatory he saith: I have never 
visited them. From my position in connection with the railroad I 
knew about the shipment of their goods. They have visited here 
since two or three times, to my knowledge, and I have talked with 
them about where they lived. I don’t know whether he voted any- 
where or not. I don’t know about his being assessed or paying a 
poill-tax. He has never had his goods brought back to Reading or 
made his home here. He has sometimes visited his son or daughter 
here. His daughter died a few years ago, aud he has been in Read- 
ing less since that happened. 
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112 Seventeenth. To the 2nd cross-interrogatory he saith: I 
never saw the bond and know nothing about it. 
Kighteenth. To the last Interrogatory he saith: I know of noth- 
ing tending to show where his residence then w as, except as I have 
already stated. 


(Signed) ISAAC M. CLARK. 


COMMONWEALTH OF MASSACHUSE TTS, & 
Middlesex County, 


Sworn to and subscribed before me this twenty-third day of April, 
in the year 1883. 
(Signed) SOLON BANCROFT, 
Justice of the Peace. 


Epwarp F. Parker, called in the commisson Edward Parker, 
who, being first duly sworn on the Holy Evangelists, on this the 
twenty fourth day of April, in the year of our Lord 1883, doth de- 
pose and s say : 

First. To the Ist interrogatory he saith: My name is Edward F. 
Parker; age, 56 years; have no regular occupation except trading 
somewhat. My time is partially occupied by duties as a member of 
the school committee of the town and as town treasurer. My resi- 
dence is Reading, and I have always lived in Reading, Massachu- 
setts. 3 
Second. To the 2nd interrogatory hesaith: [am acquainted 
113 = with him and have known him as long as I can remember— 

from my boyhood. 

Third. To the 5d interrogatory he saith: He has a wife or had 
when I last knew, but 1 don’t know when: or where he was mar- 
ried or where his present wife was living when he married her. 

Fourth. To the 4th interrogatory he saith: I don’t know. 

Fifth. To the 5th interrogatory he saith: I don’t know except by 
report. 

Sixth. To the 6th interrogatory he saith: I only know they moved 
from Reading in October, 1874. I packed his goods and loaded 
them on a car to go, as I was told, to Lancaster, New Hampshire. 

Seventh. To the 7th interrogatory he saith: I only know that 
they moved from Reading at the time I bave stated. 

Kighth. Tothe 8th interrogatory he saith: I don’t know. 

Ninth. To the 9th interrogatory he saith: I don’t know. 

Tenth. To the 10th interrogatory he saith: They did move away 
from Reading in October, 1874, to go, as I was told, to Lancaster, 
New Hampshire. ‘They moved their household furniture. 

Kleventh. To the 11th interrogatory he saith: They did take their 

household and kitchen effects and furniture, beds, and bed- 
114. ding. I packed it for them, and loaded it on theear. They 

took everything substantially, and the house was taken and 
occupied by another family. 

Twelfth. ‘io the 12th interrogatory he saith: He formerly occu- 
pied a house in Reading. [| do not know about the ownership. 


as 


J. M. B. REYNOLDS, &C., VS. JOHN ADDEN ET AL., &€. 57 


Thirteenth. To the 13th interrogatory he saith: I never have vis- 
ited Lim. 

Fourteenth. To the 14th interrogatory he saith: I don’t know. 

Fifteenth. To the 15th interrogatory he saith: I don’t know what 
the case is. 

Sixteenth. To the Ist cross-int: errogatory he saith: I do not know 
where he has had his family residence during the last six years. I 
do not know anything about his voting or being assessed and pay- 
ing a poll-tax. I should say ie was not in the habit of spending 
his summers or the greater part of them in Reading, Massachusetts. 
He had no home here, but sometimes staid for awhile with his son 
or daughter. 

Seventeenth. To the 2nd cross-interrogatory he saith: I never saw 
the bond and know nothing about it. 

Eighteenth. To the last interrogatory he saith: I] know of no 
such facts. 

(Signed) EDWARD F. PARKER. 
COMMONWEALTH OF MASSACHUSETTS, ? 
Middlesex County, ty 


Sworn to and subscribed before me this twenty-fourth day of 
April, 1888. 


(Signed) SOLON BANCROFT, 
Justice of the Peace. 
115 WeENDELL Bancrort, who, being first duly sworn on the 


Holy Evangelists, on this the twenty-fourth day of April, i 
the year of our Lord 1883, doth depose ‘and say : 


First. To the lst interrogatory he saith: My name is Wendell 
Bancroft ; age, 52 years; occupation, coal and lumber dealer; reside 
in Reading, Massachusetts, and have resided there all my life. 

Second. To the 2nd interrogatory hesaith: 1am acquainted with 
him and have known him for forty vears at least. 

Third. To the 3d interrogatory he saith: I believe he is a mar- 
ried man, but do not know when or where he married iis present 
wife or where she was then living. 

Fourth. ‘To the 4th interrogatory he saith: I do not know. 

Fifth. To the 5th interrogatory he saith: I do not know. 

Sixth. To the 6th interrogatory he saith: I do not know. 

Seventh. To the 7th interrogatory he saith: I do not know. 

Eighth. To the 8th interrogatory he saith: I do not know. 

Ninth. To the 9th interrogatory he saith: I do not know. 

Tenth. To the 10th interrogatory he saith: They moved 
116 away from Reading about eight vears ago,I should think. I 
do not know where they went. They took all their goods. 

Eleventh. To the 11th interrogatory he saith: I do not know of 
my own knowledge that they went to Lancaster, New Hampshire, 
but I know that they took away from Reading all their goods, and 
the house which they had occupied has ever since been occupied by 
other families. 
$—153 
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‘Twelfth. To the 12th interrogatory he saith: He occupied a fam- 
ily residence in Reading. I cannot say when it was sold. 

Thirteenth. To the 15th interrogatory he saith: I have never vis- 
ited him. 

fourteenth. Tothe 14th interrogatory he saith: I do not know. 

lifteenth. ‘To the 15th interrogatory he saith: I do not know what 
the case is and can say nothing to benefit him. 

Sixteenth. To the Ist cross-interrogatory he saith: I have never 
visited him. I donot know where he voted or where he was assessed 
and paid a poll-tax. He had no home in Reading, but was occa- 
sionally here with his son; do not think he spent the greater part 
of his time here 

Seventeenth. ‘To the 2nd cross-interrogatory he saith : I never saw 
the bond and know nothing about it. 

Kighteenth. To the last cross-interrogatory he saith: I know of 
no such facts. 


(Signed) WENDELL BANCROFT. 
COMMONWEALTH OF MASSACHUSETTS, | ; 
Middle SEL County, j ” 
117 Sworn to and subscribed before me this the twenty-fourth 
day of April, in the year 1883. 
(Signed) SOLON BANCROFT, 


Justice of the Peace 


ALBERT P. Damon, who, being first duly sworn on the Holy 
Evangelists, on this the twenty-fourth day of April, in the year of our 
Lord 1883, doth depose and say as follows: 


First. To the Ist interrogatory he saith: \|bert P. Damon ; age, 
46 years; occupation, manufacturer of mens furnishing goods ; 
residence, Reading, Massachusetts; have resided there thirty years. 

Second. To the 2nd interrogatory he saith: I am acquainted with 
him; have known him for twenty-five years. 

Vhird. To the Srd interrogatory he saith: He is a married man. 
Ile was married about 1870, at Lancaster, New y Hampshire, and his 
present wife was then living at Lancaster 

fourth. To the 4th interrogatory he saith: At Lancaster, New 
Hampshire. 

Fifth. To the 5th interrogatory he saith: They have a family 
residence at Lancaster, New Hampshire, and have had it for eight 
or nine years. 

Sixth. To the 6th interrogatory he saith: They did live in it, and 
they moved into it some time in the latter part of 1874. 

Seventh. To the seventh interrogatory he saith: They did. 
118 Kighth. To the eighth interrogatory he saith: They have. 
Ninth. To the 9th interrogatory he saith: They did. 

Tenth. To the 10th interrogatory he saith: They did move away 
from Reading, Massachusetts, in the latter part of 1874. They went 
to Laneaster, New Hampshire. They moved their furniture, bed- 
ding, household goods—every thing. 
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Eleventh. To the 11th interrogatory he saith: They did take their 
household and kitchen effects and furniture, beds, and bedding. 

Twelfth. To the 12th interrogatory he saith: He did have a 
family residence in Reading, and sold it in 1878, I think—a few 
vears after he moved away. 

Thirteenth. To the 13th interrogatory he saith: I have visited 
him at his residence in Lancaster, New Hampshire, in 1878 or ‘79. 
. I think it was in 1878. 

Fourteenth. To the 14th interrogatory he saith: In Lancaster, 
New Hampshire. 
| Fifteenth. To the 15th interrogatory he saith: I know that he 
had a residence formerly in Reading; that he gave it up and moved 
away to Lancaster, New Hampshire. My wife, who is now deceased, 
visited him at Lancaster, N. H., within three or four months after 
he moved away from Reading. I knew that he intended building 
at Lancaster, for I heard conversation between him and a carpenter 
in regard to plans for a house and in regard to the purchase 
| 119 of lumber for a house. He afterwards told me that he had 
bought the lumber for the buildings; also he afterwards told 
me that he had given up the idea of building and should purchase 
a house instead. I afterward visited him there, and have written 
hin, and telegraphed to him there, and have received letters and an- 
swers in reply. He afterwards told me he had sold his residence in 
Reading, and [ saw a deed of it. 

Sixteenth. To the Ist cross-interrogatory he saith: I have per- 
sonal knowledge of all I have stated except what I have stated to 
have been told me by others. When they moved to Lancaster I 
assisted In the movu My wife afterwards visited there. I also 
visited them there after inv wife died, in ‘1875, [ think. This was the 
only time Il have been there. The residence is in the east part of 
the town, near the river; backs right onthberiver. Itisa two-story 
‘ottage house with stable attached. Mr. John Adden and his wife 
and a domestic whose name I do not know were the only persons 
living there. I know it was his family residence from his living there, 
and he told me had bought it. 

[ do not know where John Adden voted during the period named. 
| know that he did not vote in Reading during the period named. | 
do not know whether or not he voted anywhere else, nor where, if 
he did vote. I do not know whether he was assessed or paid a poll- 
taux In Reading. He was not in the habit of spending his summers 
or the greater part of them in Reading, Massachusetts. In fact he 
has been there but very little during the period named. 

Seventeenth. To the 2nd cross-interrogatory he saith: I do not 

know whether he became surety upon the bond named. I 
120 ~—never saw the bond. 
Kighteenth. To the last cross-interrogatory he saith: I 
know of no such facts. 


(Signed) ALBERT P. DAMON. 
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COMMONWEALTH OF MASSACHUSETTS, | _. . 
’ ° ’ > 88; 
Suffolk County, 
Sworn to and subscribed before me this twenty-fourth day of 
April, in the year 1885. , 
(Signed) SOLON BANCROFT, 
Justice of the Peace. 


Watpo F. Perkrns, called in the commission Waldo Perkins, who, 
being first duly sworn on the Holy Evangelists, on this the twenty- 
sixth day of April, in the year of our Lord 1883, doth depose and 
say as follows: 


First. To the Ist interrogatory he saith: Waldo E. Perkins; age, 
40 years; occupation, trader; reside in Reading, Massachusetts, and 
have resided there nearly all my life. 

Second. To the 2nd interrogatory he saith: Iam acquainted with 
him, and have known him all my life. . 

Third. To the 3rd interrogatory he saith: Think he is a married 
man; do not know when or where he was married or where his wife 
was living at the time of marriage. 

Fourth. To the 4th interrogatory he saith: In Lancaster, New 

Hampshire. 
12] Fifth. To the 5th interrogatory he saith : Think they went 
in 1874 or 1875; do not know about their method of living 
there. 

Sixth. To the 6th interrogatory — saith: I do not know. 

Seventh. To the 7th interrogatory he saith: I do not know. 

Kighth. To the Sth interrogatory he saith: I do not know. 

Ninth. To the 9th interrogatory he saith: I do not know. 

Tenth. To the 10th interrogatory he saith: They moved away 
from Reading in 1574 or 1875. ‘They went to Lancaster. I do not 
know what they moved. 

Eleventh. To the 11th interrogatory he saith: I do not know. 

Twelfth. To the 12th interrogatory he saith: He formerly had a 
residence in Reading and sold it, | think, about the time he moved— 
in 1874 or 5. He has never occupied it since. 

Thirteenth. To the 13th interrogatory he saith: I have not visited 
him. 

Fourteenth. To the 14th interrogatory he saith: I do not know 
whether they kept house or boarded. They have been at Lan- 
caster. 

Fifteenth. To the 15th interrogatory he saith: I know nothing 
further. 

Sixteenth. To the Ist cross-interrogatory he saith: I have 

122. nevervisitedthem. I know nothing about his voting or being 

assessed or paying a poli-tax; think he did not spend his 

summers or the greater part of them during the period named at 
Reading, Massachusetts. 

Seventeenth. To the 2nd cross-interrogatory he saith: Never saw 
the bond and know nothing about it. 


ee ee 
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Eighteenth. To the last cross-interrogatory he saith: I do not know 
of any such facts. 


(Signed) WALDO E. PERKINS. 


COMMONWEALTH OF MASSACHUSETTS, I ss: 
Suffolk County, ; 


Sworn to and subscribed before me this the twenty-sixth day of 
April, 1883. 
(Signed) SOLON BANCROFT, 
Justice of the Peace. 


COMMONWEALTH OF MASSACHUSETTS: 


SECRETARY'S DEPARTMENT, Boston, April 24, 1883. 

I hereby certify that on the llth day of May, 1880, Solon Ban- 
croft was appointed and commissioned and on the 15th day of May, 
1880, was duly qualified as a justice of the peace for the said Com- 
monwealth for the term of seven years from the date of said com- 

mission, and that to his acts and attestations as such full 
123 faith and credit are and ought to be given in and out of 
court. 
In testimony of which I have hereunto affixed the seal 
of the Commonwealth. 
(Signed) HENRY B. PEIRCE, 


Secretary of the Commonwealth. 


[SEAL. ] 


I, Solon Bancroft, a justice of the peace for the Commonwealth of 
Massachusetts, residing at Reading, Massachusetts, do certify that I 
‘aused Eliab Parker, Isaac M. Clark, Edward’ F. Parker, Wendell 
Bancroft, Albert P. Damon, and Waldo E. Perkins, witnesses here- 
inbefore named and examined, to appear before me at the times and 
places above named, and, after publicly and solemnly swearing each 
separately to tell the truth, the whole truth, and nothing but the 
truth in answer to the annexed direct and cross interrogatories, I 
then and there proceeded to examine each separately by propound- 
ing to him the said direct and cross interrogatories and reducing in 
my presence and that of the witness, his answers thereto in writ- 
ing with my own hand, and [ then caused each witness to sign his 
deposition, in my presence, as already stated. 

In testimony whereof I have hereunto set my hand on this the 
twenty-sixth day of April, in the year 1885. 

(Signed) SOLON BANCROFT, 
Justice of the Peace. 


Fees of 6 witnesses for attendunce._......---._-- jnsisiealcamenie $3 00 
es G6 ©] WO, bccn cnwnce simian eek 4 50 
Bere nes GF MINN .nsin cnn cen ccastindenemenebuneen eee 
Certificate of secy of state ..cccccncccnnsteodene woownoonn 25 


37 75 
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2. Signature and capacity of officer who has executed the 

within commission are admitted, and all objections founded 

on any irregularity of form in the execution of said commission are 
waived. 


(Signed) BLANC & BUTLER, Al? ys. 
N. O., May 2, ’83. 


Depositions of Chester. Jordan, O. Ray, J. Powers, O. Bonthell, Cob- 
ley, and b.. F. Adden on Be half of Defe ndants, Taken Under Commis- 
sion Dated April oth, LSS3, and Filed Nov. 24th, 18835. 


Civil Distriet Court for the Parish of Orleans. 


The State of Leuisiana to any judge, justice of the peace, magistrate, 
or Louisiana commissioner residing in Lancaster, New Hampshire, 
Greeting : 

No. 5586. 


Signature & capacity of commissioner admitted, and all objec- 
tions as to form of taking testimony or any irregularity in the form 
of the execution of said commission waived. 


(Signed) BLANC & BUTLER, Attys. 


Know ye that we, reposing confidence in your prudence and 

tidelity, do by these presents give unto you authority dili- 

125s gently to examine all witnesses whatever, as well on the part 

of the plaintiff as of the defendants, in a certain suit now pend- 

ing in the civil district court for the parish of Orleans, wherein 

John Michael Brewster Reynolds is plaintiff and John Adden and 
Civil Sheriff and John H. Adden are defendants. 

Witnesses: Chester Jordan, Ossiam Ray, Jonas Powers, Cob- 
ley (of the firm of Cobley & Moore), Oscar Bonthell, and Edward F. 
Adden. 

Therefore we desire you that at certain times and places, by you 
to be appointed for that purpose, you cause the said witnesses to 
come before you; that you then and there examine them apart upon 
their respective corporal oaths first taken before you upon the Holy 
evangelists; that you reduce their examinations to writing and cause 
the witnesses to sign the same, and when you shall so have taken them 
that you send the same, with this commission, closed up under your 
seal, to us in our civil district court, in the city of New Orleans, with- 
out delay. 

Witness the Honorable W. T. Houston, judge of said court, this 

oth day of April, in the year of our Lord one thousand eight 
126 ~=hundred and eighty-three, and in the 107th year of the In- 
dependence of the United States. 


[SEAL. } (Signed) GEO. P. CAZELAR, 
Deputy Clerk. 
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Interrogatories. Filed March 28th, 1883. 


Civil District Court for the Parish of Orleans. 


Joun MicuHaet BREWSTER — 
vs. No. 5586. 
JoHN ADDEN et als. } 


Interrogatories to be propounded to Chester Jordan, Ossiam Ray, 
Jonas: Powers, Oscar Bonthell, and Cobley (of the firm of 
Cobley & Moore), witnesses residing in Lancaster, New Hampshire, 
and to Edward F. Adden, witness residing in Northumberland, 
New Hampshire, the testimony of which witnesses is to be taken 
under the annexed commission and to be used in evidence in this 
‘cause in behalf of the defendant, John Adden. 


[nterrogatory Ist. What is your name, age, occupation, and place 
of residence, and how long have you resided there, and what offi- 
cial position, if any, have you held within the last six years ? 

Interrogatory 2nd. State whether or not you are acquainted with 

the defendant, John Adden. If yea, state how long you have 
127 ~=known him. 

Interrogatory 3rd. State whether or not said John Adden 
is a married man; if yea, when and where was he married to his 
present wife, and where was she living at the time of marriage? 

Interrogatory 4th. State where the said John Adden and his wife 
have been living and had their family residence for the last six 
years. : 
lnterrogatory Sth. State whether or not said John Adden and his 
wife have a family residence in Lancaster, New Hampshire; if yea, 
how long have they had such family residence? 

Interrogatory 6th. State whether or not said John Adden and his 
wife lived in said family residence; if yea, state when they moved 
Into it. 

Interrogatory 7th. State whether or not said John Adden and his 
wife lived in said family residence prior to April, 1878. 

Interrogatory 8th. State whether or not said John Adden and his 
wife lived in said family residence since April, 1878. 

Interrogatory 9th. State whether or not said family residence was 
the family residence of said John Adden and his wife on March 
10th, 1882, and March 11th, 1882. 

Interrogatory 10th. State whether or not said John Adden and 

his wife moved away from Reading, Massachusetts; if yea, 
128 state when and where to and what they moved. 

Interrogatory llth. Where are the household effects and 
furniture, if any, of said John Adden and his wife? 

Interrogatory 12th. State whether or not said John Adden or his 
wife owns said family residence; if yea, how long has such family 
residence been so owned ” 

Interrogatory 13th. Where have the said John Adden and his 
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wife kept house and had their family establishment for the last 
six years? 

Interrogatory 14th. If you know anything of benefit to said John 
Adden in this case and which you have not already stated, please 
state the same as fully and particularly as if specially interrogated 
thereto. | 

(Signed) C. 8. KELLOGG anp 
E. N. WHITTEMORE, Att’ys. 


Cross-Inte rrogatoru s. Filed April 4th, 1885. 
Division Bb, Civil District Court, Parish of Orleans. 


‘ie o 3 P.EYNOLDS ) 
VE. > No. 5586. 
Joun ADDEN et als. ( 


129 Counsel for J. M. B. Reynolds, assignee of John H. Adden, 

plaintiff herein, object to the interrogatories propounded by 
counsel for defendant, John Addgn, to Chester Jordan, Ossiam Ray, 
Jonas Powers, Oscar Bonthell, and —— Cobley, of the firm of Cob- 
ley and Moore, witnesses residing in Lancaster, New Hampshire, 
and to Edward F. Adden, witness residing in Northumberland, New 
Hampshire, and to the testimony sought to be elicited from said 
witnesses on the following grounds: 

Ist. That said defendant, John Alden, is estopped from interro- 
gating any witnesses or obtaining any evidence for the purpose of 
showing his residence at the time this suit was brought as being 
elsewhere than in the State of Massachusetts by the judicial admis- 
sion contained in the petition filed by him in the suit entitled 
John Adden vs. John H. Adden, No. 5586, Div. B, civil district court, 
parish of New Orleans, wherein it is alleged that he is a resident of 
Massachusetts. 

2nd. That said defendant, John Adden, is furthermore so estopped 
by the judicial admission that he was a resident of said State of 
Massachusetts, as set forth in the petition filed in the suit entitled 
John Adden vs. John H. Adden, No. 5738, civil district court, parish 
of Orleans, State of Louisiana. 

3rd. That he is, furthermore, so estopped by his judicial admis- 
sion when he signed the bond of Stillman E. Parker as an assignee 
of the insolvent estate of John H. Adden, No. 1321, insolvent court 
of Middlesex county, Massachusetts, that he was a resident of said 

State of Massachusetts. 
130 Reserving said objections and all other legal objections to 
the aforesaid interrogatories and to the answers of the wit- 
nesses which may be made thereto, counsel for J. M. B. Reynolds, 
assignee, propound the following cross-interrogatories : 

Ist cross-interrogatory. If, in answer to any of the interrogatories, 
you have stated where the said John Alden and his wife have been 
living and have had their family residence during the last six years, 


oe 
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you will also state what personal knowledge you have of each and 
every statement you have made. Did you ever visit them at the 
place you call their family residence; if vea, when? In what part 
of the town or place is Jolin Adden’s family residence located? De- 
scribe it. Who were living thereat this time? Name each person 
living there. When were you last there? How do you know that 
such house was his family residence? Do you know where John 
Adden, defendant, voted during that period? Is it not, to your 
knowledge, that during that period and prior to March 10th, 1882, 
whenever John Adden voted he voted at Reading, Massachusetts ? 
Did he ever vote during the period mentioned anywhere else than 
at Reading, Massachusetts, so far as your knowledge extends? If 
he did vote elsewhere, when and where did he vote? Was he not 
assessed and did he pay a poll-tax at Reading, Massachusetts, during 
said period? Was he not in the habit of spending his sum- 
131 mers or the greater part of them during that period and 
prior to the year 1882 in Reading, Massachusetts ? 

2nd cross-interrogatory. If in answer to any of the interrogatories 
you say that defendant, John Adden, resided in New Hampshire on 
the 10th or 11th of March, 1882, state if said Adden did not at or 
about that time become the surety for Stillman E. Parker, as an 
assignee of John H. Adden, in the insolvent court of Middlesex 
county, Massachusetts. Have you ever seen the bond given by 
said Stillman E. Parker to enable him to qualify as such assignee ? 
If yes, who signed said bond as surety ? Did you ever see said 
bond ? 

General interrogatory. State any other fact or circumstance within 
your knowledge showing or tending to show that John Adden’s resi- 
dence was in Reading, Massachusetts, in. the early part of March, 
1852, and for a number of years previous to that date. 

(Signed) BLANC & BUTLER, Altorneys. 


Depositions of witnesses produced, sworn, and examined on the days 
hereinafter stated at the office of the clerk of the supreme court 
of Coos county, New Hampshire, under and by virtue of the an- 
nexed commission issued out of the civil district court for the 
parish of Orleans, in the State of Louisiana, to take depositions in 
a certain canse pending and at issue between John Michael Brew- 

ster Reynolds, plaintiff, and John Adden and the Civil 

152 Sheriff and John H. Adden, defendants. 


Cuester B. Jorpan, of Lancaster, in the county of Coos and State 
of New Hampshire, who, being first duly sworn on the Holy Bible, 
on this 28th day of April, 1883, doth depose and say as follows: 


First. To the first interrogatory he saith: My name is Chester B. 
Jordan; my age, 43 years last October; occupation, lawyer, and 
place of residence Lancaster, Coos county, New Hampshire; have 
resided in said Lancaster since May, 1868; have within the last six 
years been justice of the peace, representative of said town of Lan- 
raster to the general court of said State, and am speaker of the pres- 
ent house of representatives for said State. 

V—153 
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Second. To the second interrogatory he saith: Iam acquainted 
with the defendant, John Adden, and have been for about thirteen 


Third. Tothe third iaterrogatory he saith: He is a married man. 
He was married to his present wife in Lancaster, N. H., thirteen 
She was then living with 


years ago this present spring, I think. 
her father, Oliver Wood, now deceased, in said Lancaster. 


Fourth. To the fourth interrogatory he saith: In May, 1875, they 
bought a house, barn, and land in Laneaster village, N. H., and have 


made it their home and family residence ever since. 


saith that he makes 
his answer to the fourth interrogatory his answer to this. 

Sixth. To the sixth interrogatory he saith that the said John 

Adden and wife did live in said family residence, and I think they 


lifth. To the fifth interrogatory | 


moved into it the summer after they purchased it. 


Seventh. To the seventh interrogatory he saith that they did 


live in said residence prior to 1878. 


Kighth. To the eighth interrogatory he saith that they have 
lived in it since 1878 until the summer or early fall of 1882, when 
Mrs. Adden, wife of said John, became insane and was by her hus- 
band taken to the asylum for the insane in Concord, in said State, 
where she has ever since resided, and her husband most of the time 
since then has been stopping with his son in Northumberland, in 


said State-—the first town north of said Lancaster. 


Ninth. To the ninth interrogatory he saith that said family 
residence was the family residence of said John Adden and wife on 


March 10th, 1 ,and March 11th, 1882. 


Tenth. To the 10th interrogatory he saith: At the time said John 
Adden and wife were married I understood from them that they 
were going to Reading, Mass., to reside; whether they did or not I 
In the summer of 1875 they 
moved their household goods into the Louse they bought in May 
previous, as aforesaid, but where they moved from I do not know, 
except as told me by Mrs. Adden, who said they came from Reading, 


do not know except by hearsay. 


Massachusetts. 


Kleventh. To the eleventh interrogatory he saith: Their 
household effects and furniture are in their said house in said 


Twelfth. To the twelfth interrogatory he saith: At the time said 
residence was purchased, May 11th, 1875, I understood that said 
Adden paid for the same, but that the convevance thereof was to his 
wife, Harriet A. Adden, in whose name the title has ever since stood. 

Thirteenth. To the thirteenth interrogatory he saith: They have 
kept house and had their family establishment in said house so 


bought as aforesaid. 
Fourteenth. To the fourteenth interrogatory he saith: 


At the 


time of the marriage of the said Adden to his present wife I was 
boarding with Mrs. Adden’s sister and therefore intimately. ac- 


quainted with the family. I boarded there three years. 


In De- 


cember, 1874, I was at Mrs. Adden’s father’s house: drew his will, 


and was by him nominated therein as executor thereof. 


The said 


iy 
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testator was then in very poor health, and the said Mrs. John Adden 
was then with him and had been for sometime. Whether she went 
back to Reading to live after that Ido not know, but my impression 
is that she did not. The said Oliver Woods, Mrs. Adden’s father, in 
December, 1878, or January, 1879—I am not now positive which— 
died, and I was constituted executor of said will and entered upon 
the settlement of his estate. The said Mrs. John Adden took 

some real estate direct nnder the will and was also to receive 
135 her distributive share in other portions of said estate. Said 

estate is not fully settled yet, and I have from the time of her 
father’s death until she went to Concord aforesaid had occasion to 
see and have seen her frequently and opportunities to know of her 
residence. Since the residence of said John Adden and wife in said 
Lancaster said John Adden until the past year has been absent 
from his home a large share of the time, but my impression now is 
that I have seen him here in Lancaster, about his home, every year, 
but more in the summer season than in the winter. I have seen 
him frequently in the meat market buying meat and groceries ; 
have seen him driving about the town with their team, both alone 
and with his wife. I know that he was, by the probate court of said 
county of Coos, appointed guardian of his said wife when she was 
decreed an insane person last year; that at our State election on 
the first Tuesday of last November his name was on the check-list 
of voters of said town of Lancaster; that he voted at said election, 
and that the law of the State of New Hampshire is that a man shall 
reside and have his residence in a town six months before he is en- 
titled to vote. 


In answer to the cross-interrogatories he doth, depose and say as 
follows: 
First. To the first cross-interrogatory he saith: I cannot 
136 give further information as to the statements heretofore by 
me made, except to say that I do remember of having been 
at the home of said Jolin Adden and wife once, at least, since they 
have lived in said Lancaster when they were both present, and think 
more than once, but am not positive. I can’t tell the date when I 
was there and Mr. Adden was at home with his wife, neither can | 
give the dates of my visits there on business with his wife when he 
was not at home, only to say that I have been there more or less 
every year since they bought their house. Said residence is on Mid- 
dle street, on the southerly side thereof, a few rods from Main street, 
on the bank of Israels river, and in the most thickly settled part of 
the village. I never knew any one to live there except Mr. Adden 
and wife and a domestic, except for awhile a gentleman occupied one 
of the chambers, but took his meals out, and at another time a tin- 
smith named Morse rocmed in another chamber. I have not been 
in the house since Mrs. Adden was removed to the asylum at Con- 
cord. I know said house to be their family residence from the fact 
that his wife lived there all the time from the time when they pur- 
chased and fitted it up to the time she was taken insane, and that 
he lived there when he was at home. I do not knew where John 
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Adden voted during that period except as above stated. It is not 
to my knowledge that he voted in Reading. I was never in Read- 
ing and know nothing of what ever happened there. I know noth- 

ing about his ever having voted anywhere except as I have 
137 _ before stated. I don’t know where he was taxed or whether 

he ever paid any tax during said period. I don’t know 
whether he ever spent a summer or any part of a summer in Read- 
ing during that period or before. As before stated, ] was never 
there and know nothing of what has taken place there. 

Second. To the second cross-interrogatory he saith: I do not re- 
member that said Adden was personally present in said Laneaster 
March 10th or 1lith, 1882, but I know that his home was here and 
his wife resided therein at that time. I have no knowledge what- 
ever as to his being surety for Stillman E. Parker or anybody else 
at or about that time, and ! have never seen said Parker’s bond and 
do not know who signed it. 

‘To the general cross-interrogatory he saith: I know no ecircum- 
stance showing or tending to show that said Adden’s residence was 
in Reading sinee the year 1875. 


(Signed) CHESTER B. JORDAN. 


Sworn to and subscribed before me this the 28th day of April, in 
the year 1883. 
(Signed) M. A. HASTINGS, 
Justice of the Peace. 


Erastus V. CopireiGn, who, being first duly sworn on the Holy 
Bible, on this second day of May, in the year of our Lord 1883, 
doth depose and say as follows: 


138 First. To the first interrogatory he saith: My name is 

Krastus V. Cobleigh. I was 46 vears old last February ; am a 
hardware merchant, and my place of residence is Lancaster, Coos 
county, New Hampshire; have lived in Lancaster 17 years last fall ; 
was selectman of said town for the years 1881 and 1882. 

Second. ‘To the second interrogatory he saith: I am acquainted 
with the defendant, John Adden; have known him eight or ten 
Vers, 

Third. To the third interrogatory he saith: He is a married man. 
He was married in Lancaster, | understood, some thirteen years 
wo. She was living in said Lancaster. 

fourth. ‘To the fourth interrogatory he saith: At Lancaster afore- 
said. 

Fifth. To the fifth interrogatory he saith: They have a family 
residence in Laneaster, N. H., and have had one there some eight 
years, 

Sixth. To the sixth interrogatory he saith: They did live in said 
family residence, and moved into it some eight years ago, soon after 
they bought it. 

Seventh. To the seventh interrogatory he saith: They did live in 
it prior to 1878. 


ae 
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Eighth. To the eighth interrogatory he saith: They have lived 
in it since 1878. 

Ninth. To the ninth interrogatory he saith: It was their family 

residence on March 10th, 1882, and March 11th, 1882. 
139 Tenth. To the tenth interrogatory he saith: I understood 
that they moved away from Reading, Mass. They moved into 
their house in Lancaster about eight years ago ; moved their house- 
hold furniture. 

Eleventh. To the eleventh interregatory he saith: They are in 
said family residence in said Lancaster. 

Twelfth. To the twelfth interrogatory he saith : They do own said 
residence, and have so owned it about eight years. 

Thirteenth. To the thirteenth interrogatory he saith: They have 
kept house and had their family establishment in said Lancaster 
village on Middle street, on the opposite side from and in sight of 
my store. 

Fourteenth. To the fourteenth interrogatory he saith: I have seen 
said John Adden more or less every year during the time aforesaid— 
usually in the summer—in said Lancaster village, and have had 
considerable business deal- with him. Some five or six years ago 
he hired a horse of me and kept him some six weeks in the summer. 
He has bought drain pipe of me for sink drains for said house. I 
have sold him one or more stoves, and some six years ago I put a 
furnace into his said house and he paid me for it. 

He has bought other things of me about every season since he 
has owned said house. Several years ago I know that he bought a 
horse, which he kept some two years. He brought his carriage from 

Massachusetts. Last fall, at our State election, on the first 
140 ‘Tuesday’ of November, his name was on the check-list of 
voters of this town, and he voted at that election. 


In answer to the cross-interrogatories he doth depose and say as 
follows: 

First. To the first cross-interrogatory he saith: They have had 
their family residence in plain sight of my store during that time. 
I have been personally acquainted with both of them, and have 
been to their house and seen both of them there on business more 
or less every year since they have lived there as aforesaid. It is a 
two-story building on the southerly side of Middle street, in Lancas- 
ter village, with ell and barn. At onetime John Archibald and wife 
lived there; at another time Eugene Leavitt and wife,and at another 
time Christian Deitrich and wife. They occupied the upper part of 
the house. I was there last summer the last time. I know it was 
his family residence, because he and his wife lived there. I do not 
know where he voted except as before stated. It is not to my knowl- 
edge that he voted in said Reading prior to March 10th, 1882. I do 
not know where he voted except as before stated. I do not know 
whether he was assessed or ever paid a poll-tax in Reading. I do 
not know whether he spent any portion of his summers prior to 
1882 in Reading. I do not know that he was at said Lancaster 
every summer, as before stated. 
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Second. To the second interrogatory he saith: I do not 
141 know whether said John Adden on the 10th or 11th of March, 
1882, became the surety for Stillman E. Parker or not. | 

have never seen any such bond. 

Third. To the general cross-interrogatory he saith that he knows 
of no fact showing or tending to show that said Adden’s residence 
was in Reading, Mass., in the early part of March, 1852, or for a 
number of years prior thereto. 


(Signed) ERASTUS V. COBLEIGH. 


Sworn to and subscribed before me this the second day of May, 
in the vear 1585. 
(Signed) M. A. HASTINGS, 
Justice of the Peace. 


JonAs Powers, who, being first duly sworn on the Holy Bible, on 
this 2d day of May, in the year of our Lord 18583, doth depose and 
say as follows: 


irst. To the first interrogatory he saith: My name is Jonas 
Powers; age,55 years; occupation, cattle dealer; place of residence, 
Lancaster, Coos county, New Hampshire; have resided there since 
the fall of 1879; was one of the selectmen of said town for the year 
S82. 

Second. To the second interrogatory he saith: Am acquainted 
with the defendant, John Adden; have known him ever since | 
came to Lancaster. 

Third. To the third interrogatory he saith : He is a married 
142. man. Ie was married some thirteen years ago to his present 
wife, but do not remember where, and think she was living 

at the time with her father, Oliver Woods, in said Lancaster. 

Fourth. To the fourth interrogatory he saith: In said Lancaster. 

Fifth. To the fifth interrogatory he saith: They have a family 
residence in Laneaster. N. H., and have had one some eight years. 

Sixth. To the sixth interrogatory he saith: They did live in said 
residence until last summer, when she was taken insane and re- 
moved to the asylum at Concord, N. H. They moved into it about 
elght years ago. 

Seventh. To the seventh interrogatory he saith: They did live 
in said family residence prior to April, 1878. 

Eighth. To the eighth interrogatory he saith: They have lived 
In it since 1878. : 

Ninth. To the ninth interrogatory he saith: It was their family 
residence on Mareh 10th, 1882, and March 11th, 1882. 

Tenth. To the tenth interrogatorv he saith: I do not know 
whether they ever lived in Reading, Massachusetts, or not. 

Eleventh. To the eleventh interrogatory he saith: Their house- 
hold effeets and furniture are in said family residence. 

Twelfth. To the twelfth interrogatory he saith: They do own 

sail family residence. It has been so owned some eight 
145 ~=years. 
Thirteenth. To the thirteenth interrogatory he saith: They 
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have kept house and had their family establishment for the last six 
years in their house on Middle street, in said Lancaster village. 

Fourteenth. To the fourteenth interrogatory he saith: Within 
two or three vears I have been better acquainted with and seen 
more of said John Adden than previously. I have met him fre- 
quently at his said house in said Lancaster, and for the last eight 
years I have seen him more or less in said Lancaster during the 
summer months. During a portion of that time he has kept a team, 
and I have seen him driving about the village both with his wife 
and alone during the summer season. I knew of his buying a horse 
of one Wallace Lindsey, which he kept in the stable at his said resi- 
dence 


in answer to the cross-interrogatories he doth depose and say : 
follows: 


First. To the first cross-interrogatory he saith: I have known of 
their residence from personal observation. Atone time I kept a 
store in said Lancaster and furnished them with groceries for their 
house, and have been personally acquainted with both of them, as 
before stated. I have visited them at their family residence at dif- 
ferent times. It is located on Middle street. It is a two-story house 
with ell and barn. I have understood that there had been others 

who occupied part of said house a part of the time during 
144 said eight years, but know their names only from report. I 

was at the house last winter the last time; went there with 
Mr. Adden. I know it was their family residence, because they 
owned it and lived in it. I do not knew where John Adden voted 
during that period. It is not to my knowledge that he ever voted 
in Reading, Massachusetts. I don’t know that’ he voted anywhere 
during that period. I do not know where he was assessed or whether 
le paid any poll-tax during that period. I don’t know whether he 
was ever in Reading or not. I know he was here more or less every 
summer during that period in said Lancaster. 

Second. Tothe second interrogatory he saith : I don’t know whether 
he was ever surety of Stilman E. Parkeror not. I never saw any 
such bond. 

Third. To the general cross-interrogatory he saith: I know of no 
fact showing or tending to show that the residence of said Adden 
was in said Reading in the early part of 1882. 


(Signed) JONAS POWERS. 


Sworn to and subscribed before me this the 2d day of May, in the 
year 1855. 
(Signed) M. A. HASTINGS, 
Justice of the Peace. 
145 Epwarp F. Appen, who, being first duly sworn on the 
Holy Bible, on this third day of May, in the year of our Lord 
1883, doth depose and say as follows: 


First. To the first interrogatory he saith: My name is Edward F. 
Adden; my age, 42 years; occupation, farmer, and place of resi- 
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dence, Northumberland, Coos county, New Hampshire; have been 
one of the school committee of said town during last six years. 

Second. To the second interrogatory he saith: I am acquainted 
with John Adden; have known him ail my life. He is my father. 

Third. To the third interrogatory he saith: He isa married man; 
was married at Lancaster, N. H., to his present wife in 1870. She 
was then living at said Lancaster. 

Fourth. To the fourth interrogatory he saith: At said Lancaster. 

Fifth. To the fifth interrogatory he saith: They havea family 
residence there and have had one there since 1575. 

Sixth. To the sixth interrogatory he saith: They did live in it; 
they moved into it in 1875. 

Seventh: To the seventh interrogatory he saith: They did live in 
it prior to 1878. 

Kighth : To the eighth interrogatory he saith: They have lived 
in it since 1878. 

Ninth. To the ninth interrogatory he saith: It was their 
146 family residence on March 10th, 1882, and March 11th, 1882. 

Tenth. To the tenth interrogatory he saith: They did 
move away from Reading, Mass. ‘They moved to said Lancaster in 
1874, I think, with their household goods. 

Kleventh. To the eleventh interrogatory he saith: Their house- 
hold effects and furniture are in their house at said Lancaster. 

Twelfth. To the twelfth interrogatory he saith : They do own said 
residence and have owned it since 1875. 

Thirteenth. To the thirteenth interrogatory he saith: They have 
kept house and had their family establishment on Middle street, in 
said Lancaster village, for the last six years. 

Fourteenth. To the fourteenth interrogatory he saith: The de- 
fendant, Jolin Adden, has been at said Lancaster the greater part of 
every suinmer since 1575. I have visited at his house frequently, 
and have seen a great deal of him when he has been at Lancaster ; 
I have ridden with him often; have eaten as his house many times, 
and know of the fact of his family residence being at said Lancaster 
from personal observation. Northumberland is the first town north 
of Lancaster, and my farm is only five miles from Lancaster village. 


In answer to the cross-interrogatories he doth depose and say as 
follows: 
First. To the first cross-interrogatory he saith : I have fre- 
147 quently visited them at their family residence during each 
summer of those years. It is located on the south side of 
Middle street, on the bank of Israels river, about twenty rods from 
Main street, in said Lancaster village. It is a two-story dwelling 
with ell and barn attached. John Adden and wife were living 
there with a domestic. A Mr. Deitrich and wife lived in part of 
the house at one time, and there have have been others who occu- 
pied a portion of the house at different times whose names I do not 
know: was at the house last in Mareh, 1883. I know it was their 
family residence, because they lived init. I boarded in the family 
at one time six weeks while attending court at Lancaster as a juror. 
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It is not to my knowledge that he ever voted in Reading, Mass. 
Whenever he bas voted he has voted at said Laneaster, so far as I 
know, during that period. He was never assessed or paid a poll-tax 
at said Reading, to my knowledge, during that period. He was not, 
to my knowledge, in the habit of spending his summers or a greater 
portion of them in said Reading prior to the year 1882, 

Second. To the second cross-interrogatory he saith: I don’t know 
that said John Adden ever became surety for said Stillman E. 
Parker. I never saw any such bond. 

Third. To the general cross-interrogatory he saith: I know of no 
fact showing or tending to show that Jolin Adden’s residence was in 
said Reading in March, 1882, or for seven years prior thereto. I 
know that about the time he moved to said Lancaster he sold his 

house in said Reading, and that he moved all his household 
148 effects to said Lancaster. 


(Signed) EDWARD F. ADDEN. 


Sworn to and subscribed before me this the third day of May, in 
the year 1883. 
(Signed) M. A. HASTINGS, 
Justice of the Peace. ' 


Oscar F. Bornetr, who, being first duly sworn on the Holy 
Bible, on this third day of May, in the year of our Lord 1883, doth 
depose and say as follows: 

First. To the first interrogatory he saith: Osear F. Bothell; am 
42 years old; am a farmer, produce Ccealer, and drover; reside in 
Lancaster, Coos county, New Hampshire; have lived there since I 
was eight years old; have been collector of said town three years 
of the said six. 

Second. To the second interrogatory he saith: Am acquainted 
with the defendant, John Adden; have known him about ten or 
twelve years. 

Third. To the third interrogatory he saith : He isa married man. 
[ knew him when he was married to his present wife. They were 
married in Laneaster. I can’t tell the date of their marriage. She 

was living in Lancaster at the time. 
149 Fourth. To the fourth interrogatory he saith: At Lancas- 
ter aforesaid. 

Fifth. To the fifth interrogatory he saith: They have a family 
residence in Lancaster, N. H., and have had one there about eight 
years. 

Sixth. To the sixth interrogatory he saith: They did live in it; 
moved into it about eight years ago. 

Seventh. To the seventh interrogatory he saith: They did live in 
it prior to 1878. 

Eighth. To the eighth interrogatory he saith: They have lived in 
since 1878. 

Ninth. To the ninth interrogatory he saith: It was their family 
residence on March 10th, 1882, and March 11th, 1882. 

Tenth. To the tenth interrogatory he saith: They moved away 
10—153 
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from Reading, Mass., about eight years ago to said Laneaster. They 
moved their household goods and furniture. 

Kleventh. To the eleventh interrogatory he saith: Their house- 
hold furniture and effects are in their said house in Lancaster. 

Twelith. They do own said residence, or I understand it,and have 
so owned it about eight years. . 

Thirteenth. To the thirteenth interrogatory he saith: They have 
kept house and had their family establishment in said house in 
Lancaster for the last six years. 

fourteenth. To the fourteenth interrogatory he saith: Mr. Adden 

used to come to Lancaster to spend his summers,and wanted 
150 to purchase a team that he could use when he was here and 

one that his wife could use when he was not here. Ie bought 
a horse that was recommended to him as being a safe horse. He 
brought the carriage from Massachusetts. He kept said horse about 
two years. While 1 was collector | know that Mrs. Adden paid me 
at two different times the tax upon said residence with Mr. Adden’s 
check. She paid it prior to 1880. 

In answer to the cross-interrogatories he doth depose and say as 
follows: 

irst. To the first cross-interrogatory he saith: I have called at 
their said residence a good many different times and met said John 
Adden and wife there. Said John Adden and wife have also fre- 
quently ridden out to my house tocall upon me and my family. | 
have called upon them at their said house more or less every year 
since they have lived there as aforesaid. At one time I was there 
{ went into their cellar and assisted Mr. Adden about fixing a 
pump. They had a domestic. Mr. Leavitt and wife occupied the 
upper part of said house at one time. I was last there during the 
fall of 1882. I know it to be his family residence, because he occu- 
pied itas such. I know that said Adden was in Lancaster as many 
as two or three different times on the day of our election, but whether 
he voted or not I do not know. I do not know of his voting any- 

where else. It is not to my knowledge that he ever voted in 
15] Reading, Massachusetts. He did not pay a poll-tax, nor was 

he assessed, to my knowledge, in Reading, Mass., during that 
period. I don’t know that he spent any part of his summers in said 
Reading during that period. I should say that he spent the greater 
portion of every summer in said Lancaster during that period. 

Second. ‘To the second cross-interrogatory he saith: I do not know 
that said John Adden ever became the surety of Stilman E. Parker. 
I have never seen such a bond. 

Third. To the general cross-interrogatory he saith: I know of no 
fact showing or tending to show that said John Adden’s residence 
was in Reading, Mass., in the early part of March, 1882, and fora 
number of years prior thereto. 

(Signed) O. F. BOTHELL. 

Sworn to and subscribed before me this the third day of May, in 
the year 1883. 

(Signed) M. A. HASTINGS, 
Justice of the Peace. 
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Osstam Ray, who, being first duly sworn on the Holy Bible, on 
this 7th day of May, in the year of our Lord 1883, doth depose and 
say as follows: 

First. To the first interrogatory he saith: My name is Ossiam Ray; 

age, 47 years; Dec. 13,1882; occupation, lawyer, and place of 
152i residence, Lancaster, Coos county, New Hampshire; have 

resided there ever since the first Monday in March, 1854, 
being temporarily absent a year or more in 1855 and 1856; have 
been justice of the peace throughout the State 20 years and upwards; 
United States attorney for the district of New Hampshire for about 
two years preceding Dec. 22 (I think that is the day), 1880; a mem- 
ber of Congress for January and February and to March 4th, 1881, 
in the 46th Congress; was a member of the 47th Congress, and am 
a member of the present, 48th, Congress. 

Second. To the second interrogatory he saith: I am acquainted 
with John Adden, the defendant, and have known him certainly 
since LS7O0, probably earlier. 

Third. To the third interrogatory he saith: He isa married man. 
I knew of his being married to his present wife at the time of their 
Mart lage, [ could not state the date of their marriage, but it was — 
the dwelling-house of her father, Oliver Wood, in the same village 
where I dwell. It must have been 10 or 12 years ago; perhaps 
more. 

Fourth. To the fourth interrogatory he saith: For several years 
last past, I should think for the last six years certainly, they have 
resided in Laneaster village, within 75 or 100 yards of my house. 
Their dwelling-house is in plain sight of my house. 

Fifth. To the fifth interrogatory he saith: Yes. My last answer, 

| think, is a full answer to this question. 
153 Sixth. To the sixth interrogatory he saith: Mr. and Mrs. 

John Adden, I think, moved into said dwelling-house very 
soon after Mr. Adden purchased it. I cannot give the date of the 
purchase, but my impression is it was more than six years ago. , I 
remember the fact of the purchase and of their fitting up and fur- 
nishing the house and moving into it, and they have occupied it as 
a family residence, so far as I know, ever since, or at least until quite 
recently. Mrs. Adden was taken insane last summer, and in the fall, 
| think, her husband took her to the insane asylum at Concord, N. 
II., where | understand she has ever since remained. Mr. Adden 
remained in occupation of the house until J] went to Washington, 
Nov. 30, 1882. Since my return home, about the 25th of March, I 
have not seen Mr. Adden here and do not know whiat, 1f any, dispo- 
sition he has made either of his residence or of his household goods. 
[ wish to add that I think I have seen Mr. Adden here every year 
or nearly every year since he bought and moved into their dwelling- 
house aforesaid, during the summer months. Fora few years last 
past I have understood that he had spent the major part of the time 
in New Orleans on account of business engagements or tlirough some 
connection there with his son. Mrs. Adden has occupied their home 
constantly from the time they went into it, several years ago, until 
her removal last fall to the insane asylum. 
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Seventh. To the seventh interrogatory he saith: I think they 
did. 
154 Kighth. To the eighth interrogatory he saith: Yes; after 
Mrs. Adden went to the insane asylum [ know of said John 
Adden’s occasionally going up to his son’s dwelling-house, about five 
miles above here, on the river, and’ staying with his son a portion of 
the time. 

Ninth. To the ninth interrogatory he saith: To the best of my 
knowledge, information, and belief, it was. 

Tenth. To the tenth interrogatory he saith: I understood they 
moved from Reading, Mass., to Laneaster, N. H., at or about the 
time they purchased their dwelling-house here. I don’t know what 
they moved except themselves; whether they moved any household 
goods or not I don’t know. 

Eleventh. To the eleveith interrogatory he saith: At their dwell- 
ing-house in this village, | suppose. I have no knowledge of their 
ever being moved from their house. 

Twelfth. To the twelfth interrogatory he saith: All [ know about 
the title to their dwelling-house is by hearsay. At the time it was 
bought I understood that the property was conveyed to Mrs. Adden 
asa gift from her husband; that he paid for it. Within a year or two 
I bave heard Mr. Adden say so. 

Thirteenth. To the thirteenth interrogatory he saith: So far as I 
am aware, exclusively at their dwelling-house in this village. 

Fourteenth. To the fourteenth interrogatory he saith: I don’t 

know what the cause is about and don’t know what will ben- 
155 ~—sefit or hurt bim in it, but am ready and willing to answer the 

questions. I have stated everything that occurs to me at this 
moment bearing upon the subject indicated by the questions. 

In answer to the cross-interrogatories he doth depose and say : 

First. To the first cross-interrogatory he saith: I don’t think I 
ever made what is here denominated a “ visit” at the house of Mr. 
and Mrs. Adden. I think I have called there on business errands 
every vear since they occupied their said dwelling-house in this vil- 
lage. I cannot give dates or all the errands. Sometimes I have 
called there to inquire of Mr. John Adden touching business matters 
[ had to transact with his son, Edward F. Adden, an extensive cattle 
and sheep dealer, residing five miles north of here. I was acquainted 
with Mrs. John Adden before her marriage, when she lived with her 
father in Northumberland, about six miles from here, and after her 
father moved into this village, as well as since she married Mr. 
Adden. I think I have been acquainted with her 25 yearsor more. 
Their family residence is located, I should say, within thirty rods 
of my law office. My office has been, I should say, within thirty 
rods of their dwelling-house ever since they owned it ; said residence 
ison Middle street, on the side next to Israel’s river. It is a small- 
sized two-story house, ell, and stable. Mr. and Mrs. Adden and one 
or more servants Were living there. As before stated, Mr. Adden 

was away from home most of the time, except In the summer. 
156 =Mrs. Adden, until she went to the insane asylum, was almost 
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always at home, and perhaps always when I went there. I 
was last at the house, I think, in October or November, 1882, proba- 
bly in November, although I have passed the house on the street, 
within 30 or 40 feet of it, many times since. I know it was -his 
family residence only because he bought it and furnished it, as I 
understood, and he and his wife mov ed into it, and, so far as I know, 
have always kept their home there ever since. When Mr. Adden 
was in this part of the country, so far as I know, he invariably went 
there and remained there. I have frequently seen him there and 
have seen him out driving with his wife when in town. I do not 
remember anything about his voting anywhere except at our elec- 
tion, held the first Tuesday of November, 1882. Previous to that 
election I know he was seen and solicited to attend the polls and 
vote election day. Hepromised to do so. I saw him election day 
in the town hall here, and he said he had voted here. I don’t know 
about any other election, whether he voted or not, here or elsewhere. 
I don’t know anything about his voting at Reading, whether he did 
or not. I don’t know whether he was assessed or paid a poll-tax in 
Reading, Mass. I don’t know anything about it, whether he ever 
paid a poll-tax anywhere. I don’t know whether he ever spent any 
of his time in Reading, Mass., after they moved into their dwelling- 
house here in Lancaster or not. Reading is 200 miles or more away 
from here. 
157 Second. To the second cross-interrogatory hesaith: I don’t 
know anything about John Adden’s ever becoming a surety 
for Stilman E. Parker in any matter whatever. I never saw any 
such bond, and never knew anything about it. 
Third. To the general cross-interrogatory he saith: I know of no 
such fact or circumstance as the general cross-interrogatory calls 
for. 


(Signed) OSSIAM RAY. 


Sworn to and subscribed before me this the 7th day of May, in 
the year 1883. , 


(Signed) M. A. HASTINGS, 
Justice of the Peace. 


STATE OF NEw HAMPSHIRE, | .. . 
(008, j — 


I, M. A. Hastings, clerk of the supreme court within and for said 
county, hereby certify that M. A. rlastings, before whom the annexed 
depositions were given and sworn to and who has thereunto sub- 
scribed his name, was at the time of so doing a justice of the peace 
in and for the county aforesaid, duly commissioned and sworn and 
duly authorized to administer oaths and take acknowledgment of 
deeds, ete., and that his signatures thereunto are genuine. 

In testimony whereof I have hereunto signed my name and affixed 
the seal of said court this 7th day of May, A. D. 1885. 


[SEAL.] (Signed) M. A. HASTINGS, Clerk. 
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158 THe STATE OF New HAMPSHIRE: 


[ hereby certify that Moses A. Hastings is a justice of the peace 
and quorum throughout the State, duly commissioned and qual- 
ified according to the constitution and laws of said State; that 
his term of office began on the second day of December, 1879, and 
will end on the first day of December, 1884. 

[n testimony whereof I have hereunto subscribed my > - 
[seAL.] official signature and affixed the seal of the St ite, at Con- 
cord, this sixteenth day of April, 1883. 


(Signed) A. B. THOMPSON, 
Secretary of State. 


J 
[, M. A. Hastings, the undersigned, justice of the peace, do certify 
that | caused Chester B. Jordan, Erastus V. Cobleigh, Jonas Powers, 
Kdward F. Adden, and Ossiam Ray, witnesses hereinbefore named 
and examined, to appear before me at the times and place above 
named, and, after publicly and solemnly swearing each separately 
to tell the truth, the whole truth, and nothing but the truth in an- 
swer to the annexed direct and cross interrogatories, I then and there 
proceeded to examine each separately by propounding to him the 
said direct and cross interrogatories and reducing in my 
159 so presence and that of the witness his answers thereto in writing 
with my own hand, and I then caused each witness to sign - 
his deposition in my presence, as already stated. 
[In testimony whereof I have hereunto set my hand on this the 
7th day of May, in the year 1883. 
(Signed) M. HASTINGS, 
Justice of the Peace. 


in answer to first nineteen interrogatories. 


‘sé é sé ss 


John LH. Adden 
A. V. Lynde 


page 442 et sey. of this transcript. 


William W. Davis 

A. ?. Damon “ , 6 

Kliab Parker “ “ “ ‘ 

oe Parker ” - ay 

Taken under commission dated May Ist, 1883, and copied at 


Ratan 
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160 Extracts from Deposition of John Adden, Taken under Commis- 

sion Dated March 29, 1883, before Judge F. A. Monroe, Com- 

missioner, and Filed Nov. 24, 1883. Offered by Defendant on Motion 
to Remand. 


STATE OF LOUISIANA 
Civil Dist. Court, Division B, Parish of Orleans. 


J. M. B. Reynoutps 
VS. No. 5586. 
JoHN ADDEN ef als. 


Testimony and note of evidence taken under commission before 
Hon. F. A. Monroe, commissioner, Saturday, 3lst of March, 1883. 


Appearances: Blane & Butler, for pl’ff; E. N. Whittemore & C.S. 
Kellogg, for d’f’t. 


Reserving all legal objections made and to be made to the ques- 
tions and answers in the testimony herein, counsel for the defendant, 
John Adden, consent that E. & A. H. Batcheller & Co: may use said 
testimony in their suit against John Adden. 
(Signed) C.S. KELLOGG anp 
Ek. N. WHITTEMORE, 
Att’ys for the Defendant, John Adden. 


161 Direct examination of Jonn ADDEN, “ page 127 


Q. Did you go directly to Boston ? 
A. Yes, sir. 
(). How long did you remain in Boston then ? 
A. Well, I might have remained a few days and then went to 
Lancaster, my home. 
. How long did you remain in Boston ? 
‘Two or three days, perhaps, or so, and then I went to Lancas- 
ter. 
How long did you remain in Boston? I did not ask you where 


you went to from there. I ask you how long you remained in Bos- 


ton. 


A. Well, I told you a few days. 


Direct examination of Joun Appen, April 2nd, 1883, “ page 
ol: 


A. Paid whatever was due in the note, the interest being added, 
whatever it was—whether the interest was three months or six 
months. 

Q. How did he pay it? 

A. He paid it in money, I sunpose. 

Q. You suppose? 

A. Yes, sir. 


i a ge ee 
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(). Where were you when he paid it? 
A A. I was at home. at New Hampshire, up to Laneaster. 


(). Did he pay it by a remittance there or matl ? 
A. No, sir. 
Q. Well, will — explain please how he paid it? 


A. He paid it through Mr. A. P. Damon, and Mr. A. P. Damon 
sent me a check for it. 


Cross-examination of Jonn H. Appen, April 12th, 1883, } 
“pages 9 & 10:” 

A. They are, sir. 

Q. On the first eight notes spoken of has the interest been paid 
that is endersed on the back? 

A. It has. : 

Q. Well, on the last three notes has the interest been paid that is 
endorsed on the back ? 

A. It has. 

Counsel for defendant offers in evidence the notes 1 to 8, inclusive, 
— . oe 

Q. Were you in New Orleans in the year 1877 ? 

A. I was. 

QQ. What were vou doing here? 

A. ‘Tending to John IL. Adden’s business. 


Q. Did you go North that year? 
A. Yes, sir. 
L635 (. Where did you go? 
A. I went to New Hampshire—my residence—my home. 


Mr. Butler objects to any testimony from this witness with refer- 
ence to his home, and I will state my objections here: First, because 
in the suit No. DOSb of the docket of this court, entitled John Adden 
against John IL Adden, the plaintiff in that suit, the witness upon 
the stand, represents himself as a resident of the State of Massachu- 
setts: Further, because in that suit, 5738 of tae docket of this court, 
entitled John Adden versus John H. Adden, the plaintiff in that 
suit and the witness upon the stand represents himself as a resident 
of the State of Massachusetts; further, because in the insolvent 
proceedings of John H. Adden pending in the insolvent court in 
Middlesex county, State of Massachusetts, the plaintiff in this suit, 
the witness upon the stand, there signed the bond of Stillman E. 
Parker as assignee in that insolvency for the purpose of enabling 
said Stillman KE. Parker to qualify as assignee, the law of Massachu- 
setts at the time requiring the surety upon the bond to be a resi- 
dent of the State of Massachusetts; because the examination Is a 
cross-examination and no inquiry was made of the witness upon the 
stand as to where he resided, and as a matter of cross-examination It 
is an improper question. I plead that he is judicially estopped by 
these admissions from giviug any evidence in this case of his resi- 
dence elsewhere than in the State of Massachusetts. 

The commissioner simply refers this objection to the court. 
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164 Cross-examination of Jonn H. Appen, April 12, 1883, “ pages 
14 & 15:” 


Q. Mr. Adden, were you in New Orleans in the year 1878? 

A. I was. 

Q. What were you doing here? 

A. Tending to John H. Adden’s business. 

Q. Did you go North that year? 

A. Yes, sir; I did. 

Q. W here did you go? 

A. I went to New Hampshire, my home and residence. 

(). Whereabouts in New Hampshire ? 

A. Lancaster, New Hampshire. 

Q. Where were you on March 16th, 1882? 

A. I was in Boston. 

Q. Did you telegraph to Kellogg, your attorney, from Boston about 
that time to bring the suit No. 5586? 

A. I did. 

(). Did you afterwards send him from Boston the notes, 1 to 8, which 
you have just looked at ? 

A. I did. 

Q. Did you tell your attorneys prior to March 16th, 1882, where 
you resided ? 

A. I did not. 

Q. Did you tell them prior to April 4th, 1882, where you resided ? 

A. I did not. 


All questions with reference to the residence of Mr. Adden 
165 Mr. Butler objects to on the ground: heretofore stated. 


Q. Did you know what was attached here in your suit 5586 and 
in your suit 5738? 
A. I don’t know that I understand. 


Cross-examination of Joun H. Appen, April 12, 1883, pp. 
16, 17: 

Q. Did Mr. Weber ask Mr. Hubbard to sign those bonds? 

A. He did not. 

Q. Who told you so? 

A. Mr. Hubbard. 

Q. Are youand Mr. Hubbard old friends ? 

A. Yes, sir; we have been friends for several years. 

Q. When did you arrive in this city this last time? 

A. March. 

@. This last March ? 

A. Yes, sir. 

Q. Where did you come from ? 

A. I came from my home in New Hampshire. 

Objected to again by counsel for plaintiff on the same ground as 
stated heretofore. 

Q. For what purpose did you come here? 

A. To attend to my lawsuit here. 
11—1los 
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(). When did you intend to leave this city ? 
A. June. 
Q). This coming June? 
A. Yes, sir. 
(). Where did you then intend to go to? 
166 A. Then go to New Hampshire; Lancaster, New Hamp- 
shire; my home. 
Objected to again on the same ground as heretofore. 
(). Have you ever desired or attempted to avoid the process of this 
court—this civil district court of the parish or Orleans? 
A. No, sir: I have not. 
Q. Did John H. Adden know of your attachments in this city be- 
fore they were made? 
A. He did not. 


Cross-examination of Joun H. Appen, April 12, 1883, pp. 19, 
20: 


Q. Do you live in Boston ? 

A. I do not. 

(. Did you ever live in Boston ? 

A. 1 never did. 

Q. Do any of your relatives live there? 

A. None. : 

(). What did you mean when you stated in your testimony day 
before yesterday that you went home to Boston ” 

A. Well, I always get home to Boston; go to the headquarters of 
John Hl. Adden and stay they a short time and go home then to 
Lancaster, New Hampshire, my residence. 

Same objection by counsel for plaintiff on the ground heretofore 
stated. 

QQ. Were the headquarters of John H. Adden’s business then at 

Boston ? 
167 A. They were. 
Q. Hlow long has John H. Adden had the headquarters and 
business in boston ? 
A. Since 1861 or 1862. 


Cross-examination of Jonny H. Appen, dated April 12th, 1883, 

‘ nages 21 & 22:” 

Q. You have been a number of years in the employ of John H. 
Adden ? 

A. I have. 

Q. Spending most of your time in New Orleans attending to the 
business for him here ? 

A. I have 

(). Was it your custom to go North; was it your custom every 
yeur to go North ? 
A. It was. 
@. Did you first go to Boston ? 


» «4 


A 
Q 
A 
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. Always went to Boston first. 
. Then where did you go” 
. | went home to Lancaster. 


Same objection by counsel for plaintiff as stated heretofore. 


Q 
A 


168 


Q 
A 


() 


() 
Q 


A. 


Q 
A 


. Where is your home? 
. Lancaster. 


Objected to on the same ground as stated heretofore. 


. How long has it been your home? 

. Seven or eitht vears. 

bjected to as before. 

. Do you or your wife own property there ? 
. We do. 

. Who owns it—you or your wife? 

. My wife owns it. 

. What kind of property ? 

Real estate—homestead where we live. 


bjected on the ground as stated heretofore. 
. How long does she own it? 
Six or seven years. 
. The last six or seven years ? 
. Yes, sir. 
Cross-examination of Joun H. Appewn, dated April 12th, 
1883, “ pages 23 & 24:” 


Q. Have you and she been residing—keeping house—there ? 
A. Yes, sir: we have. 
(). Where did you live before you moved there ” 
A. Reading, Massachusetts. 
Q. When did you move from Reading? 
169 A. 1875, I think. 
Q. Where to? 
A. To Lancaster, where I reside at the present time. 
Same objection by counsel for plaintiff on the ground stated here- 
tofore. 
Q. What did you move? 
A. | moved everything I had in the shape of furniture and 
everything I had. 
@. Where to? 
A. Lancaster, New Hampshire 
(. Did you move your bed and bedding ? 
A. I did. 
Q. How did you move it ? 
A. Moved it by the cars. 


Q. 
A. 
Q. 


Where is your furniture now, and bed and bedding? 
Lancaster, New Hampshire. 
Is it in that house owned by your wife? 
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fc 


0 
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A. Yes, sir. 


Q. Of what State are you a citizen ? 
A. New Hampshire. 
Objected to by counsel for plaintiff on the same ground as stated 
heretofore. 
Q. How long have you been a citizen of New Hampshire ? 
A. Seven (7) or eight (8) years. 

Cross-examination of Joun H. AppeEn, dated April 12, 1885, 


- ‘ o > ve 
“pages 20 & 26: 


Q. Of what State are ycu an inhabitant ? 

A. New Hampshire. 

(Same objection.) 

Q. How long have you been an inhabitant of New Hampshire ? 
A. Seven (7) or eight (S) years. 

Objected to on the same ground stated heretofore. 


Q. For the last seven or eight years ? 


A. Yes, sir. 


Q. On March 10th and March 11th, 1882, of what State were you 


citizen ? 


Objected to by counsel for plaintiff on the ground stated hereto- 
yre, which I particularly reiterate. 

A. Of New Hampshire; my residence was there. 

Q. Of what State were you an inhabitant at that time? 

A. New Hampshire. 

All these questions objected to on the ground stated heretofore. 

Q. For the six years last passed, except when you have been at- 
tending to business in New Orleans, Massachusetts, and elsewhere, 
f what State have you been a resident ? 

A. New Hampshire. 

Objected to on the same ground stated heretofore. 

Q. Where has most of your time been spent during the last six 
years? 
A. New Orleans. 

Cross-examination of Joun H. Appew, April 12, 1883,“ pages 


7 OO.” 
= pt) ° 


21 


71 @. Doing what? 
A. Taking eare of John H. Adden’s business. 
Q. Where has your home been during all: that time ? 
A. New Hampshire. 
Objccted to upon the same ground stated heretofore. 


"« 
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0 (Same objection.) 


Q. What part of New Hampshire ? 
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A. Lancaster, New Hampshire. 
Objected to on the same ground stated heretofore. 


Q. Was George W. Weber everin your employ? 
A. Never; no, sir. 
@. In whose employ has he been recently? 

. John H. Adden’s. 

a Were you ever a partner of John H. Adden? 
7" . Never was; no, sir. 

*) State whether or not the notes and evidences of debt you hold 
against John H. Adden were given in good faith and for a valid 
consideration and are still due and owing from him to you, or 
whether they were gotten up between you and him for the purpose 
of defrauding, delaying, and hindering the creditors of John H. 
— hi. 

They were given in good faith and not for the — of 
hinde ‘ring the creditors or any one else; it was an honest debt 

Q. W hat was the consideration of those notes, Mr. Adden ? 

A. For interest, salary, and money. 

Q. Any stock ? 

\. And stock that I iet him have. 

Q. When did you leave this city last? 


172 A. Last May. 
Q. Where did you go? 
\ A. To Mobile. 


Q. Where did you go to from there ? 
A. I went home to New Hampshire. 


> 


Objected to on the same ground as stated heretofore. 


Is there any agreement or understanding between you and 
any of the creditors of John H. Adden that you will share with them, 
in the event of your success in your suits in New Orleans? 

A. None whatever. 


Redirect examination of Jonn AppeEN, April 12th, 1883, 
“page 07:” 
Q. Then it was otherwise agreed to? 
A. Yes, sir. 
(. Did they pay your household expenses, too, besides your sal- 


A. No, sir; they did not at Reading. 
Q. Now , give us some idea of your “household expenses. 
= ell, [ say five hundred dollars ($500.00) a year, although I 
don’t think it eost me that. 
Q. Where is your wife? 
A. At Concord, New Hampshire. 
Q. What is she doing there? 
173 A. She is in the insane asylum. 
Q. You can’t give any further explanation of the origin 
and nature of your claim against John H. Adden than you have 
already given me? 


86 J. M. B. REYNOLDS, &¢C., VS. JOHN ADDEN ET AL., &C. 


A. No, sir. 


Petition of John Adden to remove suit, with affidavit annexed ; 
copied at page 77 of this transcript. 


174 Motion to Remand Refused. 
Extract from the Minute Book, November Term, 1883. 


New ORLEANS, Monpay, November 26th, 1883. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


J. M. B. Reynoups, Ass’ee, 
vs. No. 10405. 


JoHN ADDEN ef als. 


This cause came on to be heard on the motion of the plaintiff to 
remand the same to the civil district court of the parish of Orleans 
and was argued by counsel. 

On consideration whereof it is ordered that the said motion be 
refused and that the cause do proceed in this court according to 
law. 


Motion to Fix Rule to Docket on Equity Side. Entered & Filed November 
28, 1883. > 
Circuit Court of the United States, Eastern District of Louisiana. 
J. M. B. Reynowps, Assignee, ) 
Us. > No. 10405. 
JoHN ADDEN et als. 
175 On motion of C.S. Kellogg and E. N. Whittemore, att’ys for 
the defendant, John Adden, it is ordered by the court that the 
rule herein taken by said defendant to put this cause on the equity 
side of the court be fixed for trial for Wednesday, December 5th, 
1883, at 11 o’clock a. m., and that plaintiff be notified. 


Order. Cause Docketed on Equity Side. 


Extract from the Minute Book, November Term, 1883. 


New ORLEANS, WEDNESDAY, December Sth, 1883. o 
Court met pursuant to adjournment. | 
Present: Hon. Edward C. Billings, distriet judge. 


J. M. B. Reynowps, Assignee, 
vs. No. 10405. 
JOHN ADDEN et als, 


This cause came on to be heard on the motion of the defendant, 
John Adden, to place this cause on the equity side of the court ; 
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whereupon, by consent of the counsel for the parties respectively, 
the said motion was then and there submitted to the court without 
argument. 

On consideration whereof it was ordered that the suid motion be 
granted and the cause placed on the equity side of this court. 


176 Motion to Fix Cause. 
: Extract from Minutes. 
New Orveans, Monnay, May 10th, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
J. M. B. Reynoips 
vs. No. 10405. 
JOHN ADDEN et als. 
On motion of C.S. Kellogg and E. N. Whittemore, solicitors for 
the defendant, John Adden, it is ordered by the court that the above 
cause be assigned for trial on Monday, May 17th, 1886, at 10 a. m. 
Continuance. 
c Extract from the Minute Book, April Term, 1886. 


New Orveans, Monnay, May 17, 1886. 
Court met pursuant to adjournment. ! 
Present: Hon. Edward C. Billings, district judge. 
J. M. B. Reynotps, Assignee, 
Us. No. 10405. 
JOHN ADDEN et al. 
177 }y consent of counsel for the parties in interest, it is ordered 


that this cause be continued till the 24th day of May, 1886, 
at 10 a. m. 


Continuance. 
Extract from the Minute Book, April Term, 1886. 


New Or.eans, Monpay, May 24th, 1886. 
oo oar Court met pursuant to adjournment. 
| Present: Edward C. Billings, district judge. 
J. M. B. Reyno tps, Assignee, 
v8. No. 10405. 
JOHN ADDEN et al. 


On motion of counsel for parties in interest, it is ordered that this 
cause, set down for trial this day, be continued until Thursday, the 
27th instant, at 10 o’clock a. m. 
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Contin Uainice, 


ixtract from the Minute Book, April Term, 1886. 


178 New Orveans, Tuurspay, May 27th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


J. M. B. Reyno.ps, Assignee, ) 
vs. , No. 10 105. 
JoHN ADDEN et als. j 
On motion of counsel for the respective parties, it is ordered that 
this cause be continued until the 3rd proximo, at 10 a. m., for 
hearing. 
Continuance. 
Extract from the Minute Book, April Term, 1886. 
New Or-EANS, THurspay, June 3, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
J. M. B. Reynoups, &e., 
v's. No. 10405. 
g 


JoHN ADDEN ef al. 


On motion of FE. N. Whittemore & C.S. Kellogg, solicitors for 
defendants, it is ordered that this cause be continued until 
179 ‘Tuesday, the 8th instant, at 10 a. m. 


Complainant’s Motion to Suppress Evidence. Filed 8 June, 1886. 
U.S. Circuit Court, Eastern Dist. of La. 


J. M. B. ReyNno ps, Assignee, 
vs. No. 10405. 
JOHN ADDEN ef als. 


On motion of Blane & Butler, solicitors for complainant, and on 
suggesting to the court— 

That, as appears from a certified copy of the insolvency proceed- 
ings of John H. Adden, No. 1321, insolvent court of Middlesex . 
county, Massachusetts, commenced in said court on the 10th day of 
March, 1882, and duly filed herein, John Adden became a party to 
said proceedings by signing as security for $10,000 the bond given 
by Stillman E. Parker, an assignee of said insolvent estate, in which 
said bond said John Adden declared under oath that he was then 
residing in Reading, Massachusetts ; 

And on further suggesting that, as appears from a certified copy 
of the insolvency proceedings of Damon, Temple & Co. filed herein, | 
said John Adden was appointed and qualified as assignee of said L 
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insolvent estate, and in the said bonds therein given by him said 

John Adden declared under oath that he was then of Reading, 
Massachusetts ; 

180 And on further suggesting that by the laws of Massachu- 
setts no security could then have been accepted on an 

assignee’s bond unless he was a resident of said State ; 

And on further suggesting that in the petition of said John Ad- 
den, filed on the 16th of March, 1882, in suit of John Adden vs. 
John H. Adden, No. 5586 of the docket of the civil district court, 
parish of Orleans, State of Louisiana, and on the petition of said 
John Adden, filed in the suit of John Adden vs. John H. Adden, No. 
07938 of the docket of said civil district court, said John Adden is 
ulleged and sworn to have been at that time a resident of said State 
of Massachusetts ; 

And on further suggesting that by the several judicial admissions 
and sworn declarations aforesaid John Adden is estopped from in- 
troducing any evidence in this cause showing or tending to show 
that he resided at the date of that insolvency of his son, John H. 
Adden, as at the time of the commencement of the suit, elsewhere 
than in the State of Massachusetts ; 

And on further suggesting the judgment of the Honl. Wm. T. 
Houston, judge of division B, civil district court, parish of Orleans, 
on defendant’s, John Adden’s, exceptions to this suit and on his rule 
to set aside the injunction herein is res adjudicata and a complete 
bar to his now questioning the binding force and effect of the afore- 
said insolvency of his son, J. H. Adden: 

And on further suggesting that the so.icitors for John H. Adden 
have in this suit offered to show by certain parol proofs that at the 

time of the commencement of these proceedings and for 
181 several years prior thereto said John Adden resided in Lan- 

caster, New Hampshire, to all of which evidence the solicitor 
for complainant at the time of such offer specially objected for the 
reasons hereinbefore stated : 

It is ordered that each and every question propounded to the sev- 
eral witnesses examined on the part of the said John Adden relative 
to said Adden’s residence being elsewhere than in the State of Mas- 
sachusetts, and every part and portion of the testimony on that sub- 
ject be suppressed and stricken from the record, particularly all 
questions propounded to John Adden and all parts of his evidence 
referred to in the note of evidence filed herein on the 24th of No- 
vember, 1883; also all questions on that subject propounded to Still- 
man E. Parker, Albert P. Damon, J. H. Adden, Eliab Parker, Ed. 
F. Adden, Alonzo V. Lynde, W. W. Davis, Chester Jordan, Ossiam 
Ray, Jonas Powers, Oscar Bontett, Cobley, W. Perkins, Clark 
W. Bancrofft, and any other witnesses examined in behalf of said 
John Adden, and all testimony and answers of said witnesses, 
whether given in reply to such questions or otherwise. 
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Submission of Motion to Suppress. 


Extract from the Minute Book, April Term, 1886. 


New Orveans, Turspay, June 8, 1886. 
Court met pursuant to adjournment. 


Present: Hon. Edward C. Billings, district judge.  : 
182 J. M. B. Reynowps, Ke., ) 
Us. >» No. 10405. 


JOHN ADDEN & Co. j 


In this cause the complainant, through his solicitors, Blane & 
Butler, presented and filed a motion to suppress certain evidence in 
said motion set forth at length, which motion was submitted to the 
court. 


Defendani’s Objections to Stand in Lieu, &e. 


[;xtract from the Minute Book, April Term, 1886. 
New Orveans, Turespay, June 8th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


: > 
J. M. B. Reynovps, Assignee, | 
Us. No. 10405. 
Jounx AppEN & Co. { 


The objections made by the defendant, John Adden, to the evi- 
dence of complainant are to stand in lieu of a motion to suppress 
such evidence. 


LSS Submission of Cause. 


Extract from the Minute Book, April Term, 1886. 
New OrveEANS, Tuespay, June 8th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


J. M. Bb. Reynowps, Assignee, ) 

Ss. ‘ 

JoHN ADDEN et als. 

» Nos. 10405 & 10406. 

E. & A. H. BarcHeLLeR & Co. 
Us, 


JOHN ADDEN et als. 


These causes came on this day for final hearing, the said causes 
being taken up together by consent of counsel tor the respective 
parties, upon the complainants’ bills, the answers, and proofs, the 
complainants offering the following evidence, viz: 
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1884. 
| April 23.—Letters from Reynolds to Parker, marked Exhibits A & 
5, pp. 23, 24, & 25 of transcript in suit No. 10405. 

Copy of record in insolvency proceeding of John H. 
Adden, being Doc. D, and found in transcript, pp. 29 
to 42, inclusive. 

Duplicate schedule of property surrendered by said Adden, 

5 together with a list of creditors to be produced. 
~ a 184 The record in suit John Adden vs. John H. Adden, No. 
5586, C: D. C't. 

The written instructions of John Adden’s attorneys in 
said suit, directing sheriff what to seize, designated 
as A, Lb, & C, 

The record 5738, ©. D. C’t, Jno. Adden vs. John H. 
Adden. 

The petition, affidavit, and bond for injunction herein, 
filed May 10,’82; the rule nisi and order and services 
on same; the exception to this suit, the rule to dis- 
solve; the judgments on rule and exception and the 
opinion of Judge Houston, all in the transcript. 

The testimony of Alf. H. Batcheller, Francis Batcheller, 
R. W. Emerson, Jno. Walker, and Francis Emory, 
taken under commission. 

| 1S84. 
> April 23.—The testimony of J. M. B. Reynolds, taken this day before 
| Ek. R. Hunt, U.S. commissioner. 

The agreement that testimony taken may be used in 
both suits. | 

May 1.—The agreement to use testimony taken this day in 
both suits. 

The testimony of Mrs. Mary Weber, 2-12. 


“ «“ “ Henry Weber, 12-27. 

“ “ “ J. M. B. Reynolds, 27-31. 
+“ “ “ Thos. Griftin, 31-41. 

“ “ “ Thos. Bell, 41-49. 

‘“ “ “ Chas. Stock, 49-64. 

“ “ “ Henry Marks, 64-74. 


Statutes of Mass. of 1882, particularly chap. 157, sec. I, 
pp. 879, 880, and sections 43, 44, 446, p. 886; also chap. 
145, sec. 1, p. SOL. 
185 May Sth.—Testimony of F. M. Boze, 1-4. 
. “ J. G. Rathe, 4-17. 
. ‘“ Thos. H. Muller, 17-21. 
“ J. M. B. Reynolds, correcting ste- 
nographer's notes. 
April 23.—In connection with testimony of J. M. B. Reynolds, the 
sheriff’s inventory of contents of safe at 58 Custom- 
House street identified as correct, pp. 44—45. 
| The test'y & evidence taken in case 10405, offered in case 
10406 by complainants, p. 104. 


92 J. M. B. REYNOLDS, &¢., VS. JOHN ADDEN ET AL., &¢. 


1886. 
May —.—Testimony of E.S. Wurtzburger. 

. “ “ William Walsh and letter of instructions 
as to seizure, and what was seized in Adden suits. 

“Additional copy of schedules on insolvency of J. H. 
Adden, showing John Adden as of Reading, Mass. 

7 Extracts from testimony of John Adden, as per note of 
evidence. 

” Copy of John Adden’s appointment as assignee of the 


insolvent estate of Damon Temple & Co., his accept- 
ance and bond, in all of which he represents himself 
as of Reading, Mass. 

" Testimony of Ambrose Eastman and affidavits of said 
Kastman and W. N. Mason. 

The subpcena addressed to Geo. W. Weber, the return of 
personal service thereon, the (2) attachments issued 
for the arrest of Geo. W. Weber to compel his attend- 

186 ance as a witness for complainants, and the return 
thereon. 

And the defendant, John Adden, offering the following evidence, 
Viz: 

Ist. The testimony and evidence taken on behalf of John Adden, 
defendant, before E. R. Hunt, U.S. commissioner, on May Ist, 1884, 
being the depositions of Eliah Perkins, Albert P. Damon, Waldo E. 
Perkins, Isaac M. Clark, Edward IF. Parker, and Wendell Bankrofft, 
taken under commissions dated April 5th, 1888. 

The depositions of Chester B. Jordan, Evantors V. Cobeyh, Jonas 
Powers, Edward F. Adden, Osear F. Bothill, Ossiam Ray, taken 
under commission dated April oO, 1SS85. 

The depositions of John H. Adden, A. V. Lynde, William M. 
Davis, Albert P. Damon, Eliah Poutter, and S. E. Parker, taken 
under commissions dated May Ist, 1883. 

The decree on the motion to remand and the certificate of the 
clerk of this court, dated November 26th, 18838, and filed in the State 
court November 209th, 1885, the eight notes annexed to the com- 
mnission, dated May Ist, 1885, and numbered 1, 2, 3, 4, 5, 6, 7, & 8, 
and the three notes annexed to the same commission and marked. 
A. B, & C. 

The depositions of Stillman E. Parker, Albert P. Damon, J. H. 
Adden, Edward I. Adden,*Alonzo V. Lynde, Eliah Parker, taken 
under commission dated January 5th, 1886. 

The affidavit of C.S. Kellog 

Section 6 of chapter page 425,of the Revised Statutes 

187 ~— of Massachusetts, published in 1882, and the original notes to 

said section and the statutes referred to in said notes: also a 

section on the same subject-matter in a prior edition of the statutes 

of Massachusetts, a copy to be produced, which has been produced 
and is in the record. 

The note of evidence tiled herein on the 24th day of November, 
18835, the same evidence as therein specified, which evidence was 
introduced on the motion to remand. 
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And after argument by counsel for the parties respectively the 
cause was submitted and the court took time to consider. 


188 Complainant’s Offerings. 


Letters from Reynolds to Parker, marked Exhibits A & B. See 
page 14 of this transcript. . 
Copy of record in insolvency proceeding of John H. Adden, being 
Doc. D. See page 18 of this transcript. 
189 Duplicate schedule of property surrendered by said Adden, 
together with a list of creditors. See page 352 of this tran- 
script. 


The Record ia Suit John Adden v. John H. Adden, No. 5586, C. D. C't. 
Petition. Filed March 16, 1882. 


To the honorable the civil district court for the parish of Orleans: 


The petition of John Adden, residing in the State of Massachu- 
setts, respectfully represents that John H. Adden, who resides in the 
State of Massachusetts, is justly and truly indebted to petitioner in 
the full sum of twenty thousand dollars, with five per cent. interest 
from judicial demand, for this, to wit, that heretofore petitioner 
loaned, advanced, paid, laid out, and expended to and for the use of 
said John H. Adden said sum of twen!y thousand dollars, and took 
and reeéived from said John H. Adden promissory notes made by 

said John H. Adden for said sum of twenty thousand —, of 
190 which promissory notes petitioner is the holder and owner, 

and which promissory notes are now due and owing and will 
in due course be herewith filed as a part of this petition. 

Petitioner further represents that said sum of twenty thousand 
dollars has not been paid, nor any part thereof, and is now wholly 
due and owing by said Jolin Adden to petitioner, although amicable 
demand for payment has been made. 

Petitioner: further represents that said John H. Adden resides 
permanently out of the State of Louisiana. 

Petitioner further represents that said John H. Adden has prop- 
erty, rights, and credits within the State of Louisiana and within 
the jurisdiction of this court, 

Petitioner further represents that said John H. Adden is absent 
from the State of Louisiana and has an agent in said State of Lou- 
isiana, living in the city of New Orleans, and named George W. 
Weber, updn whom citation can be served. 

Wherefore petitioner prays that, in consideration of the premises, 
the bond and affidavit annexed, a writ of attachment do issue, and 
that said property, rights, and credits be seized thereunder, and that 
said John H. Adden be cited through his said agent, George W. 
Weber, to appear and answer this petition, and, after due proceed- 
ings had, that said John H. Adden be condemned to pay petitioner 
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the aforesaid sum of twenty thousand dollars, with five per cent. 
per annum interest thereon from judicial command and with privi- 
lege on the property attached; and petitioner prays for all 
191 ~~ costs of suit and for general relief. 
(Signed) C. 8. KELLOGG anp 
kK. N. WHITTEMORE, Atty’s. 


Chauncey S. Kellogg, being duly sworn, doth depose and say that 
he is one of the attorneys-at-law of the foregoing petitioner, John 
Adden; that said John Adden resides in the State of Massachusetts 
and is not now in the State of Louisiana to make this affidavit in 
person ; thatall the facts and allegations contained in the foregoing 
petition are true and correct, and that he makes this affidavit to the 
best. of his knowledge, information, and belief 


(Sigred) CHAUNCEY 8S. KELLOGG. 
Sworn to and subscribed before me this 16 March, 1882. 
(Signed) FRANK WALL, D’y Cl’s. 
Order. 


Let a writ of attachment issue herein as prayed for on petitioner’s 
giving bond, with good and solvent security, In the manner, amount, 
and form prescribed by law. 

New Orleans, M’ch 16, 1882. 


(Signed) N. H. RIGHTOR, Judge. 


Bond for Writs of Attachment and Sequestration. 


Know all men by these presents that we, John Adden, as prin- 

cipal, and Joseph b. Hubbard, as surety, of the city of New 

192. Orleans and State of Louisiana, are held and firmly bound 

unto James T. Clark, clerk of the civil district court for the 

parish of Orleans, and his successors in said office in the sum of 

twenty thousand and five hundred dollars, lawful money of the 

United States of America; for which payment, well and truly to be 

made to the said clerk or his sucesesors, we bind ourselves in solido, 

and each of our executors, administrators, heirs, and assigns, firmly 
by these presents. 

Sealed with our seals and dated the 16th day of March, 1882. 

Whereas the said John Adden has this day presented a_ petition 
to the civil district court for the parish of Orleans praying a writ of 
attachment to issue against the property of John H. Adden in the 
suit of John Adden against John H. Adden: 

Now, the condition of the above obligation is that we, the above- 
bound principal and surety, will well and truly pay to the said clerk 
or his successors 1n office, forthe benefit of any and all persons i: ier- 
ested in said suit, all such damages as may be recovered against us 
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in case it should be decided that the said writ was wrongfully ob- 
tained. 
Signed, sealed, and delivered in the presence of— 
(Signed) JOHN ADDEN, [SEAL. | 
By his attorneys-at-law, C. 8S. KELLOGG anp 
i. N. WHITTEMORE. 
(Signed) JOS. B. HUBBARD.  [sEat.] 


Writ of attachment issued 16th March, 1882, copied at page 202 
of this transcript, marked “A.”’ 


193 Citation. Issued March 16, 1882. 
STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 


JOHN ADDEN 
versus No. 5586. 
Joun H. ADDEN. 


Mr. John H. Adden, thro’ George W. Weber, his agent, New Or- 
leans: 


You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or deliver 
your answer to the same in the office of the clerk of the civil district 
court for the parish of Orleans within ten day after the service 
hereof. 

Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of the said count, this 
16th day of March, in the year of our Lord 1882. 


(Signed) ALEX. T. DONOVAN, 
[SEAL. | Deputy Clerk. 
194 Sheriff's Return. 


Received M’ch 16th, 1882,and on the 17th day of the same month 
and year I served a copy of the within citation and accompanying 
petition on John H. Adden, defendant herein, through George N. 
Weber, his agent, in person. 

Ret. same day. 
(Signed) : P. A. McINTYRE, 
Deputy Sherif. 
Sheriff’s fees, $1.50. 
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Judgme nt. 


Civil Dist. Court, Parish of Orleans. 


JOHN ADDEN ) 
vs. . No. 5586. 
Joun HH. Appen. | 


On motion of C. S. Kellogg, Esq., and E. N. Whittemore, Esq., 
of counsel for plaintiff, and on producing to the court due proof in 
support of the plaintiff’s claim, and the law and evidence being in 
his favor— | 

It is ordered, adjudged, and decreed that the judgment by de- 
fault herein entered on the 29th day of March, 1882, be now con- | 

firmed and made final, and, accordingly, that there be judg- 
195 ment in favor of the plaintiff, John Adden, and against the 

defendant, John H. Adden, for the sum of nineteen thousand 
and fifty-two ,°;y dollars ($19,052.64), with legal interest thereon 
from the 17th day of March, 1882, until paid, and costs of suit, with 
privilege on the property attached herein. 

Judgment rendered April 3rd, 1882, and signed April 10th, 1882. 
(Signed) W. T. HOUSTON, Judge. 
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Fieri Facias. Issued 25th April, 1882. 
STATE OF LOUISIANA: | 
Civil District Court for the Parish of Orleans. 


JounN ADDEN 
VETSUS . No. 5586. 
Joun H. Appen. } ) 


State of Louisiana to the sheriff of the parish of Orleans, Greeting : 
We command you that by seizure and sale of the property, 
196 real and personal, rights and credits, of defendant, John H. 
Adden, in the manner prescribed by law, you cause to be 
made the sum of nineteen thousand and fifty-two 8?) ($19,052.62) 
dollars, with legal interest from the 17th dav of March, 1882, with 
privilege on the property attached herein, and also the sum of thir- 
teen ;/;’5 dollars, costs, as well as yourown costs and charges, to sat- 
isfy a judgment rendered against the said defendant, John H. 
Adden, in our civil district court for the parish of Orleans, 3rd day of 
April, 1882, in favor of plaintiff, John Adden, and how you shall : 
have executed this writ you make return to our said court (within 
seventy days) according to law. 
Witness the Honorables A. L. Tissot, W. T. Houston, F. 
[seaL.] A. Monroe, N. H. Rightor, Henry L. Lazarus, judges of 
our said court, this 25th day of April, in the year of our 
Lord 1882. 
(Signed) ALEX. T. DONOVAN, 
Deputy Clerk. 
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Sheriff’s Return. 


Received April 25th, 1882, and on April 25, 1882, levied 
197 ~=this writ on the property described in the within-annexed 
notice of seizure, and which said notice of seizure, with the 
return on the reverse of the same, is herewith made part of this 
return, and, no payment being made within the legal —, said prop- 
erty was advertised for sale, &c., when, on May the 3rd, 1882, said 
sale and further proceedings under this writ were stayed by virtue 
of a writ of injunction herein issued. 

And the delay within which this writ is made returnable having 
expired before further proceedings were had on said injunction, I 
make this my return, still maintaining my seizure upon said property, 
and in the time of returning this writ I requested the clerk of this 
hon. court to furnish me with a copy of the same, together with my 
proceedings thereon endorsed according to law. No other property 
found after due demands of plaintiff’s attorneys and defendant 
herein. Charges still due. 

Sh’f’s fee, $2. 

(Signed) ERNEST RICKER, D’yS8. 


Returned July 3, 1882. 


Notice of Seizure. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of-Orleans. 


198 JOHN ADDEN 
versus » No. 5586. 
Joun Hi. AppEN. } 


SHERIFF'S Orrice, PARISH OF ORLEANS, 
New Orveans, April 25th, 1882. . 


To John H. Adden, through Geo. W. Weber, agent : 

Take notice that I have seized and in three days from the service 
hereof shall proceed to advertise and sell according to law the goods 
and merchandize in the -store of defendant, No. 58 Custom-House 
street, as per inventory on file in my office, to pay and satisfy the 
writ issued in this case, say the sum of $19,052.62, with interest and 
costs, unless the same is immediately paid. 

(Signed) WM. J. GRADY, 
Deputy Sheriff. 


Return. 


And on April 25th, 1882, I served a copy of the within notice of 
seizure on John H. Adden, through Geo. W. Weber, agent, in person. 
(Signed) JOHN CHAWK, 

Deputy Sheriff. 
13—153 
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199 The written instructions of John Adden’s attorneys in said 
suit directing sheriff what to seize, designated as A, B, & C, 
offered by plaintiff “April § 23, 1884: 


Instructions, Marked Exhibit “ B.” 


New Orveans, March 16th, 1882. 
Civil Sheriff, Parish of Orleans: 

In the case of John Adden vs. John H. Adden, No. 5586, civil district 
court, the sheriff will attach the goods and merchandize in the store 
of defendant, No. 58 Custom-House St.; attach also the commercial 
books, papers, notes, and assets, safe and contents of def’d’t, but not 
remove same. 

(Sig’d) C. 8S. KELLOGG anp 
Kk. N. WHITTEMORE, Att’ys. 
GEO. W. WEBER, 
Ag't of Def’d’t. 

Ne varietur. 

[SEAL.] (Signed) M. C. SONATT, 


Commissioner for the Commonwealth of Massachusetts. 


Exhibit “ B.” 


200 Inventory— Contents of Safe at No. 58 Custom-House St. 


EXHIpiT ‘ C.” 
Ne varietur. 
[SEAL. | (Signed) M. C. SONIAT, 


Commissioner for the Commonwealth of Massach use tts. 


a nvelope—Old papers. 


2. Accounts, Bernard Hufft. 

3. “ Receipts, legal charges for various cases. 

4. . Account fo Vincent and Co. 

5. ” Current accounts, J. LH. Adden. 

6. " Statement “ John Adden, “ 

8 . (1) one life policy on Lawrence E. Meehan, J. H. 


Adden, assignee. 
Several fire policies on the Manhatten Ins. Co. of 
New York. 


S. | One fire policy on Western Ins. Co., favor J. H. 
Adden ; expires — 14th, 1880. 

9. Statements and accounts with Mrs. Sarah Mayer. 

10. Letters Charles Emerson to Jolin Adden. 

11. Receipts, R. G. Dunn and Co., mercantile agency. 
12. Bankrupt notice to J. A Iden from U.S. court ; 
Isaac Donovan, bankruptey. 

3. Ac. cotton sales, 1875 & 1876, to John H. Adden 


from H. C. Newman. 


— 
Cs Gr 


40. 


New Orleans, Oct. —, 1882. 
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Statement of sale of boots & shoes, ’78, W. H. 
Langdon to John Adden. 

Cotton-sales bills for 1876 & 1871. 

Receipts of sales from F. P. Martinez & Vincent 
& Co. 

Miscellaneous papers. 

Old papers. 

Taxes and licenses receipts, ’78 to 1881, inclusive. 

Old papers. 

Assessment list of 1882. 

3 protests—2 settled, 1 paid. 

1 package, agreement with Henry Marks. 


] ” sale receipts of H. and N. Samory. 
] “i list sales of boots & shoes for John 
Adden. 


Envelopes, judgment favor John Adden against 
Sam. Bhun. 

Notice insolvency of P. Laff from U.S. court. 

Stock sheets. 

Statement current account with John H. Adden. 

Judgment favor John Adden against H. Jacobs. 

M. Doran. 

Deed of Sara J. Taylor to John H. Adden, 1878. 

Deed of trust transferred by A. Gluckman. 

Copy of agreement. 

1 fire policy on furniture in favor Mitchell, 

1 order and credit book. 

Dissolution of partnership, John Adden. 

1 book, State National — ac. with John Lane. 

Stock sheets or book, ’7 

1 one package of old papers 

(1) one invoice book. 

“ journal “ A,d. & A. @ OO. 

a a * ee H. A. 


sé ss ia) 


a 


“ ” . . & Co. 

— 0 7 “ 

. ” 7 a . & Co. 
cash oF . 

. « “ @ “ & Co. 
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‘ book promissory notes (old). 

we: ae ceipts, 

“  « — insurance expiration. 

(2)two “ State National Bank ac. with John 
H. Adden. 

(1) one book policies. 

(2) two one draft and 1 check book. 


- 
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Writ of Attachment, Marked Exhibit “A.” 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


203 The State of Louisiana to the sheriff of the parish of Orleans, 
Greeting: 

Whereas due proof has been made before the civil district court 
for the parish of Orleans by John Adden that John H. Adden is 
justly indebted to him in the sum of twenty thousand dollars, with 
5% interest from judicial demand, and that the said John H. Adden 
resides permanently out of the State of Louisiana: 

Now, therefore, you are commanded, in the name of the State of 
Louisiana and of the civil district court for the parish of Orleans, to 
seize and attach according to law and to take into your possession 
the goods and chattels, lands and tenements, rights and moneys, 
effects and credits of the said John H. Adden, if any you find in 
said parish, to the amount of what will suffice to discharge the said 
debi and costs of suit, and that you give notice of this proceeding 
by leavi ing a copy thereof at the last pl: ice of abode of the said de- 
fendant, if in said parish, and causing a copy thereof to be affixed at 
the door of the parish church of said parish, and make return of 
this writ, and endorse thereon the manner in which you have exe- , 
cuted it, before our court according to law. 

Clerk’s office, 16th day of March, 1882. 

(S’g’d) ALEX. T. DONOVAN, 
Deputy Clerk. 

Endorsed: Ne varietur. [Seal.] (Signed) M. C. Soniat, commis- 

sioner for the Commonwealth of Massachusetts. 


204 Sheriff's Notice of Seizure. 
STATE OF LOUISIANA: 


In the Civil District Court for the Parish of Orleans. 


Joun ADDEN ) 
versus . No. 5586. 
Joun H. Appen. } 


Civin SHERIFF’s Orricr, PARISH OF ORLEANS. 
New Orveans, March 16th, 1882. 


To Jolin H. Adden, through Geo. W. Weber, agent: 


Please to take notice that by virtue of a writ of attachment issued 
in the above-mentioned suit I have seized and taken into my posses- 
sion the goods and merchandise in the store of defendant, No. 58 
Custom-House street; also the commercial books, papers, notes, 
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assets, safe and contents contained in the said store, No. 58 Custom- 
House street, in this city. 
(Signed) WM. J. GRADY, 
Deputy Sheriff. 
Ne varietur. 
[SEAL. ] (Signed) M. C. SONIAT, 
Commissioner for the Commonwealth of Mass. 


Sheriff's Return. 


And on March 16, ’82, I served a copy of within notice of seizure 
— John W. Adden, defendant herein, through Geo. W. Weber, ag’t 
in person. 


(S’¢°d) B. McKERNAN, D’y Sh’f. 


205 The Record 5738, C. D. Ct, Jno. Adden vs. John H. Adden. 
Petition. Filed April 4, 1882. 


To the honorable the civil district court for the parish of Orleans: 
The petition of John Adden, residing in the State of Massachusetts, 
respectfully represents that John H. Adden, residing in said State, 
is justly and truly indebted to petitioner in the full sum of sixty- 
two hundred and eighty-three & -y°; dollars, with six per cent. per 
annum interest on twenty-one hundred dollars thereof from Jan- 
uary Sth, 1882, like interest on two thousand and eighty-three & 
Lo dollars thereof from January 25th. 1881, and lke interest on 
twenty-one hundred dollars thereof from February 4th, 1881, for 
this, to wit, that petitioner is the holder and owner of three certain 
promissory notes made by said John H. Adden, payable to his own 
order and by him endorsed, one of said notes being dated at Boston 
on July Sth, 1878, payable six months after date, and being for the 
sum of twenty-one hundred dollars, interest on the same having 
been paid to January 8th, 1882; another of said notes being dated 
at Boston on July 22nd, 1878, payable six months after date, and 
being for the sum of two thousand and eighty-three & 7°, dollars, 
interest on the same having been paid to January 25th, 1881, and 
another of said notes being dated at Boston on August Ist, 
206 1878, payable six months after date, and being for the sum of 
twenty-one hundred doliars, interest on the same having been 
paid to February 4th, 1881, all of said notes being now due and 
owing and being for value received, as the whole will more fully 
appear by said notes, which are hereto annexed and made part of 
this petition and marked, respectively, A, B, and C. 

Petitioner further represents that said sum of sixty-two hundred 
and eighty-three & dollars has not been paid, nor any part 
thereof, and is now wholly due and owing by said John H. Adden 
to petitioner, with interest as aforesaid, and that amicable demand 
for payment has been made. 

Petitioner further represents that said John H Adden resides 
permanently out of the State of Louisiana. 
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Petitioner further represents that said John H. Adden has prop- 
erty, rights, and credit within the jurisdiction of this honorable 
court. 

Wherefore petitioner prays that, in consideration of the premises, 
the bond, and affidavit annexed, a writ of attachment do Issue, and 
that said property, rights, and credits be seized thereunder, and that 
said John H. Adden be cited to appear and answer this petition, 
and after due proceedings had that he be condemned to pay peti- 
tioner the aforesaid sum of sixty-two hundred and eighty-three & 
ji; dollars, with six per cent. per annum interest on twenty-one 
hundred dollars thereof from January 8th, 1882, until paid; like 
interest on two thousand and eighty-three & °, dollars thereot 
from January 25th, 1881, until paid, and like interest on twenty- 

one hundred dollars thereof from February 4th, 1881, until 
207 —_— paid, and with privileges on the property attached ; and peti- 
tioner prays for al! costs of suit and for general relief. 
(Signed ) C. 8. KELLOGG anp 
Kk. N. WHITTEMORE, Attys. 


Chauncey 8. Kellogg, being duly sworn, doth depose and say that 
he is one of the attorneys-at-law of the foregoing petitioner, John 
Adden; that said John Adden resides in the State of Massachusetts, 
and is not now in the State of Louisiana to make this affidavit in 
person ; that all the facts and allegations contained in the foregoing 
petition are true and correct, and that he makes this affidavit to the 
best of his knowledge, information, and belief. 


(Signed) C. 8S. KELLOGG. 
Sworn to and subscribed before me this 4th Ap’l, 1882. 
(Signed) H. MIESTER, D’y CVs. 
Order. | 


Let a writ of attachment issue, as herein prayed for and according 
to law, upon plaintiff furnishing bond with good and solvent surety 
in the amount, manner, and form prescribed by law. 

New Orleans, April 4th, 1882. 


(Signed) N. H. RIGHTOR, Judge. 
POS Bond for Writ of Attachmeit. Filed April 4, 1882. 


Bond for writs of attachment and sequestration. 


Know all men by these presents that we, John Adden, of the State 
of Massachusetts, as principal, and Joseph B. Hubbard, as surety, of 
the city of New Orleans and State of Louisiana, are held and firmly 
bound unto James T. Clark, clerk of the civil district court for the 
parish of Orleans, and his successors in said office,in the sum of 


sixty-seven hundred dollars, lawful money of the United States of - 


America ; for whieli payment, well and truly to be made to the 
said clerk or his successors, we bind ourselves jn solido and each of 
our executors, administrators, heirs, and assigns firmly by these 
presents. | 
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Sealed with our seals and dated the 4th day of April, 1882. 

Whereas the said John Adden has this day presented a petition 
to the civil district court for the parish of Orleans praying a writ of 
attachment to issue in the suit of John Adden against John H. 
Adden: 

Now, the condition of the above obligation is that we, the above- 
bound principal and surety, will well and truly pay to the said clerk 
or his successors in office, for the benefit of any and all persons in- 
terested in said suit, all such damages as may be recovered 
against us in case it should be decided that the said writ was 


29 


wrongfully obtained. 


Signed, sealed, and delivered in the presence of— 


STATE OF LOUISIANA: 


(Signed) 


(Signed) 


Writ of Attachment. 


JOHN ADDEN, 

By C. 8. KELLOGG, Att. 
E. N. WHITTEMORE. 
JOS. B. HUBBARD. 


Issued 4th April, 1882. 


Civil District Court for the Parish of Orleans. 


The State of Louisiana to the sheriff of the parish of Orleans, Greet- 


ing: 


Whereas due proof has been made before the civil district court 
for the parish of Orleans by John Adden that John H. Adden is 
justly indebted to him in the sum of siaty-two hundred and eighty- 


three 


js dollars, with interest, as prayed for,and that the said 


John H. Adden resides permanently out of the State of Louisiana: 
Now, therefore, you are commanded, in the name of the State of 
Louisiana and of the civil district court for the parish of Orleans, to 
seize and attach according to law and to take into your possession 
the goods and chattels, lands and tenements, rightsand moneys, 
etfectsand credits of the said John H. Adden, if any you find in 
said parish, to the amount of what will suffice to discharge 
the said debt and costs of suit, and that you give notice of this pro- 
ceeding by leaving a copy thereof at the last place of abode of the 
said defendant, if in said parish, and causing a copy thereof to be 
aflixed at the door of the parish church of said parish; and make 
return of this writ and endorse thereon the manver in which you 
have executed it before our court according to law. 
Clerk’s office, 4th day of April, 1882. 


[ SEAL. ] 
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J. BRANDAO, 
Deputy C lerk. 


Sheriff's Return. 


Received April 4th, 1882, and on the same day posted copies of 
the within writ to the door of the church of St. Louis of the parish 
of Orleans and to that of the room in which this hon. court holds its 


sittings; also seized the goods and merchandise in the store of de- 
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fendant, No. 58 Custom-House street; also the commercial books, 
papers, notes, assets, safe and contents; which seizure I maintain 
subject to the further order of this hon. court. 


(Signed) WM. J. GRADY, Dy Sh’ff. 


211 Petition, affidavit, and bond for injunction, filed May 19, 
1882. See pages 3 to 18 of this transcript. 

Rule nisi and order and services on same. See pages 13 to 17 of 
this transcript. 

Exception to this suit and the rule to dissolve. See pages 35 to 
36 of this transcript. 

Judgment on rule and exception and the opinion of Judge Hous- 
ton. See pages 42-46-55 of this transcript. 


212 Apri 238, 1884. 


The Testimony of J. M. B. Reynolds, Taken This Day before E. R. Hunt, 
U.S. Commissioner. 


United States Circuit Court, Eastern District of Louisiana. 


J. M. B. Reynorps, ete., ) 
US. No. 10405. 
JoHN ADDEN et als. f 


% 


Testimony taken on behalf of the plaintiff before E. R. Hunt, Esqr., 
United States commissioner, this 25d day of April, 1854. 


And it is agreed by counsel present that this testimony may be 
used in the case of E.& A. H. Batchelor & Co. against John Adden 
et als., now pending in this court, being No. 10406 of the docket 
thereof. 

Present: Frank N. Butler, Esqr., for plaintiff; E. N. Whittemore 
and C. 8. Kellogg, Esqrs., for John Adden, one of the above defend- 
ants. 

Mr. Butler, on behalf of the plaintiff, offers in evidence Exhibit 
“A,” annexed to the petition, being a letter addressed to Stillman E. 
Parker by the plaintiff, J. M. B. Reynolds, and also Exhibit “ B,” 
both found on pages 25, 24, and 25 of the transcript in this case; 

also document “ D,” being a copy of transcript of the record 
213 = of the insolvent court of Middlesex county, Massachusetts, in 

the matter of the insolvent debtor, J. H. Adden; this offer 
to include the debtor's petition, the affidavit, the order of court 
thereon, the warrant to messenger and the return of said officer, the 
notice to the assignees of their appointment or election and their 
acceptayce, the assignees’ bond and the approval by the judge of the 
sume, the certificates of the Judge of the court of insolvency and the 
clerk or register of the said court of Middlesex county, Massachusetts, 
found in the transcript from pages 29 to 42, inclusive. 

Counsel for defendants object to the above offer, as they do not 
comprise a copy of the entire record of the insolvency proceedings 
in the case of John H. Adden. 
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Mr. Butler also offers in evidence a duplicate schedule of the prop- 
erty surrendered in said insolveney proceedings by the said John H. 
Adden, together with a list of his creditors filed in that matter, to be 
produced. 

Counsel for defendant reserves the same objection to the introduc- 
tion of the document when produced. 

Mr. Butler also offers in evidence the record in the suit of John 
Adden against John H. Adden, No. 5586 of the civil district court, 
parish of Orleans, including the petition filed therein, the bond for 
the writ of attaehment, tlie affidavit and order for the writ of attach- 

ment, the writ of attachment and the sheriff’s return thereon, 
214. = and the judgment rendered in said suit on the 3d April, 1882, 

and signed on the 20th April, 1882; the return of service of 
said judgment on John H. Adden, through George W. Weber, dated 
April 10th, 1882; the writ of fiert facias issued under said judgment, 
and the return of the sheriff upon said writ. 

Also the written instructions of the plaintiff’s attorney in said suit 
directing the sheriff of the parish of Orleans what property to at- 
tach ; the sheriff’s inventory of the property attached, including a 
supplemental inventory of said sheriff made of the contents of the 
safe at No.58 Custom-House street, all of the latter comprised in pa- 
pers marked A, B, and “C” in whole. 

Also the record in the suit No. 5738 of the civil district court of 
New Orleans entitled John Adden against John H. Adden, includ- 
ing the petition, affidavit, bond, order, the writ of attachment and 
the return thereon, the citation and the return upon the same, in said 
sult. 

Also offers the petition, affidavit, and bond for injunction herein 
filed on the 10th May, 1882, in ilis suit, the rule nist and order of 
injunction herein, the service made upon the sheriff and the defend- 
ants herein, the exception filed herein to said suit on said petition 
of May 10th for injunction, the rule to dissolve said injunction, the 
judgment rendered upon the rule to dissolve upon the exception to 
said injunction suit, and the opinion of Judge Houston as a part of 
the record, | 

Counsel for defendant objects to the opinion of Judge Houston as 
totaily irrelevant. 

Mr. Butler also offers in evidence the testimony of Alfred 

215 4H. Batchelor, Francis Batchelor, R.W. Emerson, John Walker, 

and Francis Emory, all taken under commission herein; this 

commission issued in the case of E. & A. H. Batchelor & Co. against 
John Adden. 


J. M. B. Reynowps, sworn for the plaintiff, says: 


By Mr. Butter: 


Q. Are you the plaintiff in the suit of J. M. B. Reynolds against 
John Adden et als., No. 10405 of this court ? 

A. Yes, sir. 

Q. Of what insolvent are you the assignee? 

A. John H. Adden, of Reading, Massachusetts. 
14—1535 
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Q. Are you the Reynolds who qualified as one of the assignees of 


said insolvent according to the record which has been offered in 4 
evidence here this morning ” 
A. Yes, sir. 


Q. Where were you at the time that John H. Adden went into 
insolvency in Massachusetts? Were you in that State? 

A. Yes, sir. I stated yes, for I have no reason to believe I was 
not. 


a 
Q. Do you not know you were there? i 
A. I cannot say that. 
Q. Where were you ? 
A. I presume I was at home, in Roxbury, Massachusetts. 
Q. Where were you at the time of your appointment as one 
216 ~~ of the assignees? 
A. In Massachusetts. 
(). Whereabouts in Massachusetts ? 
A. In the probate office, in the city of Cambridge. 
(2. Where these insolvent proceedings were had ? 
A. Yes, sir. 
. What official connection had Stillman E. Parker with that in- 
solvency ? 
A. He was elected assignee at the time I was. 
Q. According to the record, it appears that Mr. Stillman E. Parker 
had as surety upon his bond as assignee of that insolvency one John 
Adden. Who is that John Adden? Is he one of the defendants in =e 
this suit ? 4 , 


A. Yes, sir. 
(). Where was John Adden at the time this bond was given on 
behalf of Stillman I. Parker as assignee of said estate ” 
A. I can only say from the record. 
(). Did you see Mr. John Adden in Cambridge about that time? 
A. I saw him the day the assignees were elected—the 25rd March, 
1882. 
QQ. Where did you see him ? 
A. | saw him at Judge Brooks’ court. 
(). Who was Judge Brooks? 
A. Judge of the probate and insolvency court of Middlesex county, 
Massachusetts. 
(). Was he the judge who issued the orders in these pro- 
217 ceedings of John H. Adden, insolvent debtor ? 
A. Yes, sir. 
Q. What relation is John Adden to Jolin H. Adden” ~- 
_A. His father. 
Q. What connection had John Adden with the business of John 
H. Adden ? 
A. He had charge of his business at New (Orleans. 
@. Where was the business of John H. Adden in New Orleans 
established ? 
A. At 5S Custom-House street. 
Q. About how long had John H. Adden been doing business 
there’? 
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A. I don’t know. 

(. Have you ever been informed by or have you ever heard John 
Adden say how long he had been conducting the business of John 
H. Adden at 58 Custom-House street, New Orleans? 

- I don’t remember. 

Have you ever heard John Adden say whether he had any- 
aie to do with the business of John H. Adden at 58 Custom-House 
street ? 

A. Yes, sir. 

Q. What did John Adden say he had to do with that business? 

A. He had the whole charge of that business. 

(. Did he or not sta‘e that he had charge of said business for any 
considerable period of time? 

A. For many years. 

Q. Who else otherthan John Adden managed the business 
218 = of John H. Adden in New Orleans for many years before the 
failure of John H. Adden? 

A. I do not understand that anybody did. 

Q. Did you or not understand from John Adden that he had sole 
charge of that business here? 

A. Yes, sir, 

Q. When did you come to New Orleans—just after your appoint- 
ment as assignee of John H. Adden? 

I reached here on Wednesday, the 12th April, 1882. 

Q. For what purpose did you come? 

To take joint possession of the property here of John H. 
Adden’s estate. 

. What reason had you to believe that there were any assets of 
John H. Adden here? 

A. There was filed a schedule of the insolvency before Judge 
Brooks. 

(). Have you a copy of that schedule? 

A. I brought one with me. I have not it here in person. 

(). What did you do with it? 

A. I gave it to you (Mr. Butler). 

Q. Do you know whether or not it was filed in the prossonengyy in 
the civil district court? 

A. I have reasons to believe so. 

Q. But I ask you, Do you know? Did you see it tuere? 

\. I am quite sure I saw you take it there. I think you showed 

it to me on my examination in Judge Houston’s court and 
219 = =asked me to verify it. 
Q. Was that a duplicate original schedule? 

A. Yes, sir. 

Q. Was it signed by John H. Adden? 

A. Yes, sir. 

. And you say it contained a statement of the assets of his estate 
situated at No. 58 Custom-House street, in this city ? 

A. It was a schedule of all his assets, both in Massachusetts and 
here. 

Q. When you came here with that schedule what did you attempt 
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to do with the view of obtaining possession of the assets of John H. 
Adden ? 

A. I expected to meet my associate, Mr. Stillman E. Parker, and 
confer with him on the course to pursue. 

Q. Did you meet him ? 

A. Not on the day [ arrived. 

Q. What did you first learn when you arrived here with refer- 
ence to the condition of the assets of John H. Adden in New Or- 
leans ? | 

A. Through the search of counsel I learned there were several writs 
of attachment in the sheriff’s office. 

Q. Sued out by whom ? 

A. Sued out by John Adden. 

Q. Upon what were these writs of attachment levied ? 

A. Upon all the property. 

Q. Of whom ? 
220 A. Of John H. Adden—the merchandize, the safe and its 
contents, and everything, as I understood it. 

Q. Was the sheriff in possession of such assets under said writs ? 

A. Yes, sir. 

Q. Did he have a keeper in the store ? 

A. Yes, sir. 

Q. Do you remember in what suit these goods and properties were 
seized ? 

A. Yes, sir. 

(). Was it in the suit No. 5586? Was it the suit in which you 
intervened and got out that injunetion ? 

A. Yes, sir: it was the suit No. 5586 and 8575S. 

(). What did you do when you learned that the goods of John H. 
Adden were thus seized at the instance of Jolin Adden? 

A. I waited until I saw my associate. 

(). Did you see him, and what did you do? 

A. I saw him on the Friday sueceeding my arrival here. 

Q. State what happened between you. 

A. I met him in the court-room of Judge Houston’s court—the 
suit was then going on—and we left the court together; we hada 
conversation 1n relation to business and the suits. 


Mr. Whittemore objects to any statement made by Mr. Parker out 
of the presence of John Adden. 


Witness: [asked him to go with me to Mr. Butler’s office with 
reference to what was done. 


Q. What I want to know is this, whether you made any 
221 ~—s effort to get your co-assignee to join you in taking legal steps 
to have the property of the insolvent, John H. Adden, released 
from the seizure made by his father, John Adden ? 
A. I did. Lurged him to join me and he said he desired to write 
North. 


Counsel for John Adden objects to any statement made by Mr. 


+4 
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Parker out of the presence of John Adden, and this objection is to 
cover all future statements made by the witness of that character. 


Witness: I asked him repeatedly to join me, and he declined as 
often. 


Q. Did he or not do anything, and, if so, what, to aid or assist 
you in having this property released for the benefit of the creditors 
of John H. Adden ? 

A. In no way, shape, or manner. 

(. Who was Stillman E. Parker? What, if any, relation did he 
bear to the insolvent, John H. Adden, and to his father, John Adden? 

A. John Adden married Mr. Parker’s sister, and he was uncle to 
John H. Adden. 

Q. Where did Parker stay during the period of your first visit to 
New Orleans, while he was here? With whom? 

A. If I wanted to address him or see him I found him at 58 Cus- 
tom-House street. Mr. John Adden admitted in my presence that 
they eat together, roomed together, and slept together. 

999 (). Was John Adden, on the oceasion of your addressing 
Mr. Stillman E. Parker at 58 Custom-House street, to be found 
there? 

A. On the several times I was in the store I found him there. 

Q. Did you find Mr. Parker with him? 

A. Yes, sir. 

Q. What did you do after you had made these fruitless efforts to 
get Mr. Stillman E. Parker to join you in the proceedings to restore 
this property to the creditors ? 

A. At the very outset I notified E. & A. H. Batchelor and W. R. 
Emerson, large creditors of John H. Adden, ‘residing and doing 
business in Boston, of the condition of affairs. 

(). What, to your knowledge, was done by them ? 


Mr. Whittemore objects to any statements made by them to the 
witness out of the presence of John Adden. 


Q. What, to your knowledge, was done by them ? 

A. I had employed the firm of Lacy & Butler to commence in- 
junction proceedings to restrain the sale of the property advertised 
for sale at that time. 

. Was the sale about to take place? 

A. Yes, sir; it was advertised. 

Q. It would have been sold within a short timeif it had not been 
stopped ? 

A. I don’t know how soon. I saw the advertisement in the paper. 

Q. Had you been advised that the property seized under the writ 
in the hands of the sheriff, at the suit of John Adden against his 

son, would be sold” 
223 A. Yes, sir; and I saw the advertisement in the paper. 

Q. After the proceedings had been taken by E. & A. HL. 
Batchelor & Co. and had been pending for some time, did you take 
any steps? 

A. I was advised by counsel that I ought or the assignees ought 
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to,join in the suit for the recovery of the property and to restrain 
the judgment. 

Q. What did you do after obtaining such advice of counsel ? 

A. I addressed a letter to Mr. Parker asking his co-operation. 

Q. Is this Exhibit “A” a copy of the letter which you addressed 
to Mr. Parker at that time, already offered in evidence ? 

A. I should say it was. 

Q. Did you get any reply to that letter? 

A. Yes, ‘sir. 
— Q. Look at Exhibit “ B,” already offered, and state whether that 
is a copy of the reply. 

A. I should say that it was 

@. After Mr. Parker sent vou that answer did you see him in 
person with reference to the matter; and, if so, what did he say? 


Counsel for defendants renew their objection to any statements 
made by Mr. Parker out of the presence of the defendant, Jolin 
Adden. 


I engaged Mr. Blane as my counsel, and on the day that the 

papers were filed I went to 58 Custom-House street and saw Mr. 

Parker and told him what I was about doing and asked 

224 him to join me, and he declined for the same reasons that he 

had given me before. 

Q. What were the reasons which Mr. Parker gave for not join- 

ing you in these efforts to secure the property of the insolvent for 
the creditors ? 


Same objection by the counsel of defendant, John Adden. 


A. Well, he said that if Batchelor won that, other suits would go 
on, and that we should not go in; that there was no use In taking 
any steps whatever. 

Q. Did he or not seem disposed to interfere with Mr. John Adden’s 
in Mr. John Adden’s seizure and proposed execution against these 
goods”? 


Mr. Whittemore objects on the ground that the witness has no 
— to express his opinion of what seemed to be the disposition 
f Mr. Parker. 


A. No, sIr. 

Q. What, if anvthing, did Mr. Stillman E. Parker, your co- 
assignee, do to save this property for the creditors of John H. 
Adden ? 

A. Not one thing 

Q. What brought Mr. Stillman E. Parker here at that time, so 
far as you know ? 


Mr. Whittemore objects to any expression of the witness’ opinion 
on that subject. 


A. Thad my opinion. IT know nothing. 
Q. During the time that Mr. Parker and Mr. John Adden were 


). 


’ 
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here were they not in the habit of making their headquarters 
225 in the store No. 58 Custom-House street ? 
A. I always met them there together. I believe that they 
did. My letters met with replies when addressed to 58 Custom-House 
street, when addressed to Mr. Parker. 

Q. Did or not Mr. John Adden ever say in your presence that he 
was constantly there during that time? 

A. Yes, sir; he did. 

Q. Did you or not during that time and after the attachment 
levied by him upon the said goods ever hear John Adden say that 
he had access to the books and to the contents of the safe at 58 Cus- 
tom-House street, and that he examined said books from time to time 
as he wished? 


Mr. Whitemore objects to the question as leading. 


(). (Read the question to the witness again.) Did you or not dur- 
ing that time and after the attachment levied by him upon the 
said goods ever hear John Adden say that he had access to the books 
and to the contents of the safe at 58 Custom-House street, and that 
he examined said books from time to time as he wished ? 

A. | did hear him say so; but at that time, as | understood the 
question, it referred to whether I said I heard him say so within the 
time I was here first. ; 

(). I want to know whether or not you ever heard John Adden 
say that he had access to the books of John H. Adden and to the 
safe of John H. Adden at 58 Custom-House street after it had been 

seized by him. 
226 A. Yes, sir. 
@. Who is George W. Weber? 

A. The book-keeper of John H. Adden at the time of his failure— 
that is, the book-keeper in New Orleans. 

Q. Did you ever see him at 58 Custom-House street after the 
seizure ? 

A. Yes, sil 

Q. While this case was pending before the civil district court did 
you make any efforts to secure the attendance of George W. Weber 
and John Adden as witnesses in your behalf in this suit ? 

A. Yes, sir. 

Were you successful in securing their attendance in court? 

A. No, Sir. 

Q. What effort, if any, did you make to find them out when you 
wished to bring them into court for the purpose of having them ex- 

amined in connection with this matter? 

A. Notice was served on Mr. John Adden in May, 1882, growing 
out of a commission from the insolvent court in Massachusetts to 
appear before the commissioner of Massachusetts in this city. 

(). That was connected with the proceedings that were then being 
‘arried on in the State of Massachusetts, was it not ? 

A. I do not understand the scope of your question. 

@. Was it or not? 


A. Yes, sir. 
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227 Q. The question was with reference to this: What effort 
was made by you, as assignee of Jolin H. Adden, to secure the 
evidence of John Adden and George W. Weber under that com mis- 
sion ? 
Mr. Whittemore objects on the ground that it is irrelevant to this 
case, and on the further ground that the best evidence with regard 


to the commission proceedings issuing out of the insolvent court of 


Massachusetts is the production of the commission proceedings them- 
selves. 


A. Commissions were issued out of the insolvent court of Massa- 
chusetts in this matter of John H. Adden and notices were served 
upon John Adden and George W. Weber. John Adden did not 
appear on the day named ia May before the commissioner of Massa- 
chusetts in this city. My counsel, Mr. Butler,and myself were pres- 
ent at the hour named, and Mr. John Adden failed to come and never 
did appear under that commission. 

(). Was any effort made by the commissioner through the courts 
to secure his attendance, to your knowledge; if so, what? 

A. The city judge issued a warrant, if that is the term. 

Mr. Whittemore objects, as the warrant itself is the best evidence. 

Witness: And the constable tried to find him, but failed. 

(). low do you know the constable tried to find him? 

A. I went with him to the City Hotel. 

@. Why did you go there? 

A. Because I knew he eat there. 

(). What oecurred ? 
228 A. He went by 58 Custom-House street and waited awhile 
and did not find him, and I afterwards learned that he had 
gone to Mobile. 
Mr. Whittemore objects to the last clause of the above, as it is hear- 


. 


H 


a 


te 


Witness: He admitted that in my presence-—that he went to Mo- 
bile on the morning that the examination was to take place. 

Q. Did he state or not in your presence why he went to Mobile 
that morning? 

A. He went by the advice of counsel. 

Q. For what purpose? 

A. To avoid testifying. 

Q. Now, In connection with the evidence of Mr. John Adden and 
George W. Weber in this suit, please state what efforts were made by 
you to secure their testimony and what difficulty, if any, you en- 
countered. 

A. In relation to the suit pending in this city, notice was served 
upon Mr. John Adden in March, 1883, at the City Hotel, to appear 
at Judge Houston’s court that afternoon. An officer arrested him 
and carried him there. Notice was served upon his counsel that he 
was there, and Judge Houston waited until five o’clock and counsel 
did not appear, and Mr. John Adden was sent to prison that night, 


i 
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and the next day John Adden’s counsel made objection that the 
arrest, etc., was illegal. The hearing was had and the court decided 
that John Adden should answer. Later on, they agreeing 
229 that he should be in attendance when wanted, it was agreed 
that he should be released from prison, and his testimony was 
,taken before Judge Monroe. 
Q. W hat et fort did you make to get the testimony of Mr. George 
W. Weber 
— A. Hef sailed to respond. I made inquiries from time to time of 
various parties I knew that knew him if he was in town to get 
service upon him, but did not succeed. 
Q. Did George W. Weber live in this city? 
A. His name is in the directory. 
Q. Have you ever been in his house? 
A. No, sir. 
Q. Have you ever been near his house? In other words, have you 
ever had anybody go in search of him? 
A. I have had parties go in search of him. 
(). With the view of having him brought into court to testify ? 
A. Yes, sir; but they never could find him. 
(). This case was fixed for trial during the year 1553, to your 
knowledge, was it not, on a number of occasions’? 
A. Yes, sir. 
Q. Were you present in court? 
<a A. Yes, sir. 
(. Do you know whether or not Mr. George W. Weber had sub- 
pcenas issued for his appearance in court on these occasions ? 
A. Yes, sir; I know there were. 
(. You paid for these subpcenas ” 


-o -<- -— oo 


A. Yes, sir. 
250 (). Do you know whether George W. Weber ever came ‘nto 
court ? 
A. | don't know. It was sald he hever could be found. 
Q. Do you know whether subpcenas — issued to his wife ? 
A. Yes, sir. 


Q. Do you know whether these subpcenas were addressed to her 
at the place supposed to be George W. Weber's residence, in this 
city ? 

A. Yes, sir. 

Q. Do you know whether she appeared in court on these several 
occasions that subpoenas were issued ? 

I A. I believe she did, all the time. 

(). What more could you have done than vou did do to secure the 
attendance of George W. Weber in court on the days that these cases 
= fixed for trial * ? 

. I don’t know anything that I could have done. 

o Who is Henry Weber ? 

A. The father of George W. Weber. 


% 


Q. Have you ever seen him * 
A. Yes, sir. 

Q. Do you know whether or not he was the holder of any note 
15—153 
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of $5,000 drawn by John H. Adden and dated about the Ist July, 
LS76, pavable on demand ” 

A. He was. 

(). Do you know from John Adden whether or not Mr. Ilenry 
Weber acquired that uote from him ? 

A. Yes, SIF ; I heard him “ay SO. 

Q. What consideration did Mr. Jolin Adden state in your 
2351 presence Mr. Henry Weber gave him for that note? 

A. Took his note for $50Vat thirty days. This has reference 
to Henry Weber. 

Had the whole thirty days elapsed from the time that John 
Adden said he transferred that note to Henry Weber at the time 
he made that statement in your presence ? 

‘AA. Yes, Sir. 

Did or not John Adden state in your presence that that $500 
note had never been paid ? 

A. [ think he said it had not been paid. 

Q. Did or not John Adden in your presence state that he never 
knew Mr. Henry Weber at the time he took his note for $500? 

A. He said he never seen him but a few times. He had been in 
the store occasionally. 

(). Did he state anything about his knowledge of Henry Weber’s 
personal responsibility ° 

A. I did not hear him state. He stated his occupation ; that he 
was a milkman. 

q. What did he state, if anything, to you with reference to ‘his 
knowledge of Henry Weber's personal responsibility at the time he 
took lis personal note tor So0U” 

A. Ile stated nothing to me. I heard him state that he hardly 
knew Mr. Weber; he had never seen him but a few times. 

. When did John Adden transfer the note for $5,000 to Henry 
Weber for the S500 note” 

A. He said before he went North in 1882. 

®. Who said? 
232 A. Mr. John Adden said that in my presence. 
Q. What did Henry Weber state to you about it? 


4 


Counsel for defendant object to any statement made by Henry 
Weber out of the presence of John Adden. 


A. Weber said that he gave him the paper on the 23rd or 24th 
April, i882. John Adden was not present when that statement was 
made. 

Counsel for defendant therefore object as above. 


(. Was John Adden’s statement as to the time that he made this 
transfer to Weber positive or that he thought it was about that 
time | 

A. It was positive 

This was prior to the surrender of John H. Adden in insolv- 
ency ¢ - 
A. J] so understood it. 


J. M. B. REYNOLDS, &¢., VS. JOHN ADDEN ET AL., &¢. 115 


®. Just before that time or within a few weeks, I mean. 

A. As I reeall his statement it was before he went North in 1882. 

Q. Do you remember whether or not he stated the time he left 
here for Massachusetts in 1882? 

A. In the latter part of February, 1882, he left for the North. 

Q. What would be the effect upon the creditors of the insolvent 
John H. Adden if theattachmentand seizure of the stock and effects 
in this suit is maintained ? 

Counsel for defendant object on the grounds, Ist, that it is 
233  ~=Irrelevant; 2d, that it calls for the opinion of the witness. 


A. Nothing; they will get nothing. 

(). Where were the bulk of the assets of John H. Adden situated 
at the time of the surrender ? 

A. The merchandize here and the accounts in this city and State 
and a few adjoining States. 

Q. Is that the merehandize and these the accounts both the mer- 
chandize and accounts which John Adden has seized in this suit? 

A. Yes, sir. 

Q. What have beco: ie of the books of account and the notes and 
bills payable and other assets of John H. Adden other than the 
stock in trade and the safe and its contents, as appears from that 
inventory marked “B,” which has been filed, to your knowledge ? 

A. I don’t know. 

. Are they at 58 Custom-House street ? 

A. Thev were not at the time the inventory was taken,to my 
knowledge. 

Q. You were there ? 

A. Yes, sir; I was there. 

(). Did you look to see what was there ‘ 

A. Yes, sir. 

(). Did you go there with the sheriff for the purpose of assisting 
him and learning for yourself what assets were on hand ? 

A. Yes, sir. 
254 (. And nothing, I understand you to say, of all these notes, 
bills pavable, and accounts and the books of account which 
are referred to in the schedule of assets handed to you when you 
qualified as assignee were there, except these note: enumerated in 
that statement and the merchandize in the hands of the sheriff, or 
could be found ? 

A. Nothing but what appears by the inventory. 

Q. Have you or not ever inquired of John Adden or heard him 
state what had become of the books of account and bills payable re- 
ferred to in this schedule of assets ? 

A. He said he left everything in charge of George W. Weber. 

(). Have you ever inquired of John Adden or heard him state 
whether he knew where George W. Weber was? 

A. He said repeatedly that he did not know, but he has also 
stated that he has had interviews with him. 

Q. When and where since this suit was brought ” 
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A. At Mobile, after he left to avoid the examination; at Bay St. 
Louis in the early part of 1885. 

@. Where did he say that George W. Weber was when he and 
John Adden left here to go North in the latter part of Mav, 1882, or 
the Ist of June? 

A. At one time I heard him say that he had left him in charge, 
that he had the key of the safe, and at another time that he had 
gone off on a collecting tour. 

Q. Hedid state that he, John Adden, had left George W. Weber 

in charge of the assets while he was going North ? 
235 A. Yes, sir: he did. 

Q. Hasor had not John Adden stated in your presence that 
he, at the time of the surrender, was in charge of the assets of John 
H. Adden in Louisiana ? 

A. Yes, sir. 

@. Has or has not John Adden stated in your presence that after 
that time, when he went away from New Orleans, that he left George 
W. Weber in charge of these assets ? 

A. Yes, sir: I heard him state so. 

(). What assets do you refer to, the assets that were in the pos- 
session of the sheriff or other assets that were not in his possession ? 

A. Well, he stated he left the key of the safe; I suppose that cov- 
ered all the books and books of account that were nominal in the 
sheriff's hands. 

(. Have you not ever heard John Adden say where the books of 
account of John H. Adden and the notes and bills payable of John 
H. Adden were kept during the early part of 1882 after the seizure 
was levied upon the stock at 58 Custom-House street ? 

A. IT understood him to say they were kept in the safe. 

@. Who had the key of the safe according to John Adden’s state- 
ment at that time’? 

A. He has stated once in my presence that George W. Weber was 
the only one had it. He said that he also had it and gave it to 

Mr. Chris Stock, a clerk in the store. 
236 (). Where were the books of account and these bills and 
notes kept during that period according to John Adden’s 
statement ? 

A. In the safe at 5S Custom- House street. 

(. When the sheriff opened the safe at 58 Custom-House street 
did he nave the key of the safe? 

A. No. sir. 

©. How was it opened ? 

A. Thev got a blacksmith to drill it open. 

Q. Was it locked when the blacksmith went there to drill it open ? 

A. Yes, sir. 

Q. When it was broken open by the blacksmith was anything 
else found in the safe except that which is referred to in that inven- 
tory? 

A. No, sir; not to my knowledge. 

(). You were there ” 
A. | was present. 
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Q. You saw everything that was taken out of the safe? 

A. I have no doubt that I did. 

(). You were there to see it? 

A. Yes, sir; I was there to see it, and I suppose I saw everything 
taken out. 

Q. Where were the books of account? Werethere any about the 
store as far as you could see at that time? 

A. No, sir; there was nothing there. 

(. I mean the books of account, the ledger, cash book, ete. ” 

A. No, sir; nothing but‘what was in the safe. 
207 (). Have you any corrections now to make in the testimony 
you have here given ? 

A. I would like to get at the question which I thought I misap- 

prehended. 


Cross-examined by Mr. WHITTEMORE: 


Q. When did you arrive in this city after the insolvency of John 
H. Adden ? 

A. On Wednesday, April 12, 1882. 

Q. Where did you go when you first arrived here? 

A. To the St. Charles Hotel. 

Q. When did you first consult counsel after you arrived here ? 

A. I] consulted them, I think, the next morning. 

®. On the 15th ? 

A. Yes, sir. 

©. Whom did you consult ? 

\. I consulted Mr. Butler. 

(). How came you to go to Mr. Butler ? 

A. I went to Marqueze & Co. at the store and I told Mr. Bonne- 
caize that I wanted to see counsel, and he took me to Mr. Butler. 

(). Why did you think you would need counsel ? 

A. I thouglit the assignee would need counsel. 

Q. Why did you think so—that you would need counsel ? 

A. I often acted as assignee, and I did need counsel. 

Q. What did you consult Mr. Butler about on the 13th 

April ? 
238 A. There was a suit of E. A. Smith & Co. pending that 
was an attachment suit. I had telegraphed from Boston here 
to learn when it would come up and had shown the reply to my as- 
sociate and knew it was to come up on Friday, the 14th of April, 
and I asked Mr. Butler to be present. 

Q. Was thatthe only thing you consulted Mr. Butler about on 
the 13th ? 

A. I talked about general business and said to him that I ex- 
pected my associate here, and that I did not wish to engage any 
counsel until my associate came, and if he did not come that then 
I would want his services. 

Q. Did you talk to Mr. Butler on that day of any suit than 
Smith's? 

A. No, sir; I knew of no other until he found the records in the 
sheriff's office. 
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(). Were you present at the meeting of John H. Adden’s cred- 
itors in Massachusetts on the 23rd March, 1882? 

A. Yes, sir. 

Q. Did not Smith & Co. have the stock of John H. Adden under 


seizure at the time you went to see Mr. Butler ? 


A. I know he had attached it without knowing the details of the: 


attachment. 
Q. Did you not know the fact that they had seized the entire 
stock of goods at the time you went to see Mr. Butler? 
A. Ishould assume so. 
(). Did you not know tinat it was so? 
209 A. Well, I knew from the records. 
@. How do you know so well what John Adden seized and 
you do not know what Smith seized ? 
A. I read all the records aud found Smith’s was a_ very small 
amount and the other a very large one. : 
Q. Did not Smith have the entire stock of goods at 58 Custom- 
House street under seizure at the time you went to see Mr. Butler ? 


A. I did not know it then. 

(). I ask you now if that is not the fact that on the 15th April, 
1882, Smith had the entire stock of goods in the store of John H. 
Adden under seizure. 

A. I have no reason to doubt it. 

Q. Still you will not answer positively whether you knew it or 
not ? 

A. I will if I can. 

(y. Then I ask you to answer positively one way or the other. 

A. I don’t think I ean state positively. 

Q. How is it that you can state so positively what John Adden had 
under seizure, and yet not beable to state positively what Smith had 
under seizure? 

A. Because the amounts were very large and I gave a great deal 
of attention to them; the other claim of Smith was very small— 


not over $1,500. 


(). IHlad not Smith seized before John Adden had ? 
A. Yes, sir. 
Q. Did you not litigate that suit yourself by an injunction—the 


Smith suit? 
240 A. Yes, sr. 
Q. Did you not know, then, that Smith had the entire stock 

of goods under seizure ? 

A. I did not know it as an absolute facet. 

(). | thought you put in an injunction in the Smith suit? 

A. Yes, sir; I did. 

(). And you were defeated in that suit, were you not? 

A. Yes,sir. 
). Whom did vou have looking for Weber ? 
A. L had Mr. Farrell. 
). ‘The policeman ? 
A. Yes, sir: or those 11) his oflice. 
Q. Did you agree to pay Farrell anything for to find out Weber ? 


| 
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A. I agreed to pay him a per diem for his services. 

(). How much was that ? 

A. Ten dollars a day, | think. 

Q. For how many cays did you pay him” 

A. I don’t know—not many. 

Q. Where did you get the money to pay him with ? 

A. All that identical money? A. The merchants’ creditors had 
given me some money—a percentage on their claims to examine 
into this matter and try to get the property. 

(). How much money have you ever got out of the insolvency of 
John H. Adden? 


Mr. Butler objects, as that is not at issue in this case. 


241 A. About $300. 
Q. Is that all the money you have received since March, 

1882, up to the present date out of the insolvency of John H. Adden? 

A. Yes, sir. 

Q. $800? 

A. Yes, sir; I think I am correct; $300. 

(). Who had paid your expenses since the time John H. Adden 
went into insolvency up to the present time? 

A. | said the merchants’ creditors paid a percentage on their 
amounts. 

(). How much has been paid to you — these merchants’ cred- 
itors ? 


A. I should think about $1,800. 

(). What have vou done with that $1,800? 

A. I spent it going back and forth and in lawyers’ fees. 
Q. Are you a man of family? | 

A. I have got a wife and daughter. 


(). The whole of this money went for your own support? 

A. I should think not. 

(). How have you supported yourself from the time John H. 
Adden went into insolvency ? 

A. I have at times been engaged with matters connected with the 
Pacific Bank of Boston for Mr. Hyde. 

(). Have you made money out of these matters ? 

A I have got fees for it. 

Q. What have vou done with that $500 that was paid you out of 

the estate of John H. Adden? 


242 A. That was spent, as I said, by expenses. 
(). Are you a man of property yourself? 
A. No, sir. 


(). Have you been through insolvency yourself? 

A. Yes, sir. 

Q. When did you go through insolvency ? 

A. I should think three or three and a half years ago—between 
three and four years ago. 

Q. Where did you go into insolvency ? 
A. In Suffolk county, Massachusetts. 
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Mr. Butler objects to all this testimony, as it has nothing to do 
with the examination-in-chief, and if it is to be used in evidence it 
must be used by the defendant, John Adden, as evidence in his own 
behalf. 


Q. Did anybody sue John H. Adden in Massachusetts ? 

A. There were attachments on him at the time he went into in- 
solvency. 

(. What attachments ? 

A. I don’t know that I can state them accurately. They fell, of 
course, When this insolvency proceeding commenced, but Mr. Ho- 
bart was one. 

(). Give the amounts. 

A. I cannot give them at all. 

(). What became of the assets of John H. Adden in Massachu- 
setts ? 

A. A portion of them were sold at private sale, and the assignees 

sold the balance of the merchandize in last August, 1883. 
245 (). What assignees ? 
A. The assignees, J. M. B. Reynolds and Stillman E. 
Parker. 

Q. Did you not sell some of the assets of John H. Adden your- 
self? 

A. Yes, sir. 

(. How much did you sell? 

A. About $240 worth. 

Q. Why did not Parker join you in the sale of these assets? 

A. Well, I did not ask him to. 

Q. You sold without the knowledge of Parker? 

A. No, sir. I had an offer for the goods; it was some machinery. 
They drew it from the business and moved it under the basement, 
and it became rusty, and I had it removed and put in order and 
told the parties to sell it. Prior to that I had an offer for it, and I 
submitted the offer to Mr. Parker, which he did not assent to: and 
as the machinery was deteriorating very fast I had it taken out and 
sold it. 

(). You sold it, then, without the consent of Parker? 

A. Without asking him at the moment. 

(). He wou!d not assent to it. Why did he not assent to it? 

A. I did not ask him. 

Q. Did he give any reason for dissenting? 

A. At the time I submitted the offer to him? 

(). Yes. 

A. He thought it was better to sell it as a whole. 

(). Why did you not consult him afterwards? 
A. Well, I state that the machinery was rusty. He had removed 
it into a cellar where there were hides. It was appraised 
244 at $170—that is, the whole of it—and as an opportunity 
came | sold it — $240, and it was appraised at $170. 

Q. What became of these $240? 

A. I left the amount with my counsel in Boston to account for it 
to the insolvent court there. 
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Mr. Butler objects as to what the witness has done with the pro- 
ceeds of the machinery thus sold, as he is not called upon to account 
to anybody except to the insolvency court in Massachusetts in the 
matter of his duty as an assignee. 


Witness: I have rendered an account to the insolvent court in 
Massachusetts, or referred it to my counsel to render an account of 
what | have done, and I also asked of Mr. Parker to render an ac- 
count of his doings. 

QQ. You are not friendly towards Mr. Parker? 

A. Yes,sir; Iam. We disagreed as to matters of administration, 
but as gentlemen we have a mutual friendly understanding. 

. How do you stand with Mr. Parker now? 

A. He told me a falsehood, and now we meet as much as—as for 
him to say, “ How do you do?” and | to say, “ How do you do?” 

Q. You always tell the truth ? 

A. Well, I have always had that reputation during life. 

(. You say you are personally friendly to him and you are to- 
gether frequently ? 

A. I would not say I was unfriendly to him, but I do not feel the 

same towards him as I did, and I can give reasons. 
245 (. When did you last speak to Parker? 
A. I cannot say when we last met, but we always speak 
when we meet. 

(). When did you last meet? 

A. I cannot tell how many weeks ago. It was before the auditor 
of the superior court, in the court-house at Cambridge, Massachiu- 
setts; about six weeks ago, | suppose. 

Q. When did you last speak to Mr. Adden ?’ 

A. The last time I spoke to him was in this city in June, 1885, I 
should think. 

Q. After you first came here? You came here, you say, on the 
12th April, 1882. 

A. Yes, sir. 

Q. When did you first see John Adden after that, and where? 

A. It was very soon after, at 58 Custom-House street. 

Q. When did you have this conversation with John Adden to 
which you have referred in your direct examination? Name the 
first time and place that you had a conversation with him. 

A. | have not stated in any instance that I had a conversation 
with him about this matter. My testimony should have been that 
I heard him say thus and so. 

(. Where did you hear him say thus and so? 

A. On his examination in New Hampshire and on his examina- 
tion in New Orleans. 

Q. Then, with reference to what you have stated in your testimony 
of what John Adden said, you have reference to the testimony given 

by him on the witness stand ? 
246 A. What I have said is what I have heard him say. 
Q. But John Adden has not made such statements to you 
on the street? 
16—155 
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A. I never said that he did. 

(). | ask you if he did. 

A. No, sir; he did not. 

Q. These are simply statements that you heard him make in 
court while giving his testimony ? 

A. Yes. sir. 

(. You have reference to the statemenis made by him before 
Judge Monroe, have you? 

A. In part. 

(. And statements made where else in part? 

A. At Lancaster, New Hampshire, in part. 

@. When? 

A. In February, 1883. 


Counsel for defendants now object to all the statements of the 
witness relative to the alleged sayings of John Adden, and will ask 
that the statements here made by the witness as to what John Ad- 
den says be stricken from the record on the ground that they are not 
the best evidence, but that they are the evidence given by John 
Adden and they should be produced. 


(). The evidence given by John Adden was taken down in writ- 
Ing? 

A. Taken down certainly in writing, in Boston. 

(). They were reduced into long-hand writing and paid for by 
you? 

A. In New Hampshire it was taken down in writing, and 
247 ~=also at New Orleans. It was taken down and written out. 
(). And afterwards paid for by you? 

A. Yes, sir. 

(). Now, how many clerks were at this establishment, 55 Custom- 
flouse street? ¢ 

A. I don’t know; I was never there but a very few times. 

(). George W. Weber was a clerk there? 

A. So I have heard Mr. John Adden say, and so I heard Mr. John 
Ht. Adden say 

Q. ‘This Chris. Stock was a clerk ? 

A. Yes, sir; I first saw him there one day; I met him there one 
day when I went there with the sheriff toexamine the stock. 1 did 
not know who he was then, but afterwards I learned it was Chis. 
Stock. 

Q. Did you ever have a conversation with Mr. John Adden ? 

A. Yes, sir. 


(. When and where? 
A. At No. 1385 Pear] street, Boston. 
Q. When? 


A. In March, I should say, or the first days of April; either on 
the last day of March or the first day of April, at No. 183 Pearl 
street, Boston. 

@. And no conversation since then ? 
A. He has asked me some questions at times and I answered him. 
. What questions? 


J. M. B. REYNOLDS, &C, VS. JOHN ADDEN RT AL., &¢. 123 


A. I think he asked me one time about this Smith suit; he 
248 _—swus to give in a statement. 

Q. Was that all the conversation that passed between you 
and him ? 

A. There was other conversation at the general meeting, but not 
about this matter. 

Q. Since that conversation on Pearl street you never had any con- 
versation with John Adden about these matters? 

A. No, sir; I will add to that, it seems to me that I said to him 
that I was going to win eventually. 

Q. When you spoke of Jolin Adden’s statement relative to this 
$500 Weber note vou refer to the statement made by John Adden 
on the witness stand ? 

A. Yes, sir. 

Q. All you know about that $500 note, so far as the statements of 
John Adden are concerned, are from what John Adden stated on the 
witness stand in Judge Monroe's court ? 

A. Yes, sir. 

Q. You say John Adden married Parker’s sister? 

A. Yes, sir. 

Q. When was that? 

A. I cannot say. 

. How long ago? 

A. I don’t know. 

Q. Long years ago? 

A. I don’t know. 

Q. Has she not been dead a great many years? 

A. I don’t know. 

Q. How many years have you been told? 
249 A. I don’t know whether it was fifteen, ten, or five years. 
(. Has she been that? 

A. Well, she ought to, because he has had another wife within 
two years, 

(). Has she been dead fifteen years? 

A. I don’t know. 

Q. How long have you known Parker? 

A. I never saw him before, to my knowledge, until the day before 
he was elected assignee. 

Q. How long has he lived there in Reading Massachusetts ? 

A. I don’t know. 

Q. How long have you lived in Massachusetts ‘ 

A. Fifty vears. 

. Was John Adden at the meeting of John H. Adden’s creditors 


> 


4 
in Massachusetts ? 
A. Yes, sir. 


(). On the 23 March, 1882? 

A. Yes, sir. 

Q. Did John Adden at that meeting make any statement of at- 
taching the property of John H. Adden at New Orleans ? 

A. I did not hear him. 

Q. Did he or not make any statement concerning it? 


124 J. M. B. REYNOLDS, &¢., VS. JOHN ADDEN ET AL., &€. 


A. Of my own knowledge, I know nothing. 

(). Did you hear anything from any of the creditors on the sub- 
ject ? 

A. No, sir. 

Q. Did you hear anything from the Batchelors or any other cred- 

itors on the subject? 
250 A. No, sir. 
Q. How long were you at that meeting ? 

A. I should say until it was over. 

©. How long did it last? 

A. While the hour ealled was nine o’clock, I think nothing was 
done until noon, as other cases had priority ; so three or four hours. 

(). John Adden and several witnesses state that at that meeting 
John Adden stated that he had attached the property of John H. 
Adden in New Orleans. Are you prepared to state that these state- 

ments are not true? 
A. 1am not prepared to state anything about it. I know noth- 
ing about it. 

(). Who were the counsel of Batchelor & Co. in Massachusetts on 

the 23rd March, 1882? 
A. Mr. Eastman. 

(). How did he come to ask John Adden whether he attached the 

property of John Il. Adden in New Orleans ” 

A. I don’t know that he did. 

Q. You spoke of John Adden having stated that he went to Mo- 
bile to avoid giving his testimony under a commission here ? 

A. Yes, sir. 

(). Where did John Adden make that statement? 

A. In New Hampshire. 

(). When? 

A. In February, 1885. 

(). Before what court? 

201 A. Before the commissioner taking depositions. 

Q. You only know that he made such a statement from 
the fact that he made that statement as a witness in New Hamp- 
shire? 

A. Yes, sir. 

(). ‘That testimony was taken down in writing? 

A. [ have stated it was taken down in writing. 

(. You had considerable conversation with Parker while you and 
he were together, had you not? : 

A. Yes, sir. , 

Q. Did Parker ever say anything to you while you and he were 
here together with reference to any knowledge or belief on your part 
that John Adden had attached the property of John H. Adden in 
this city, and that you became vexed upon Parker’s making such a 
statement to you when you and he were here together? 

A. No, sir; Mr. Kellogg made a statement here in court that I 
knew such things were so, and the next time I met Mr. Parker | 
asked him whether he stated to either of you gentlemen thus and 
so, and | said to him please quote me correctly if you will, but do not 
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put false words in my mouth. There was no more trouble about 
it after that. We were out together to Carrollton and the Spanish 
Fort and kept our personal relations well enough. 

Q. The insolvency proceedings of John H. kate are still pend- 
ing in Massachusetts ? 

A. Yes, sir. 

Q. Did a majority in number and amount of the creditors 
252 of John H. Adden consent to his discharge? 
A. No, sir. 

Q. Did a majority in number and amount of the creditors who 
proved their debts in the insolvency proceedings in Massachusetts 
consent to the discharge of John H. Adden? 

A. No, sir. 

Q. You are positive of that? 

A. Yes, sir. 

Q. You swear positively to that? 

A. I swear that I believe they never did. 

Q. You will not, then, swear positively that they never did ? 

A. Yes, sir; I think I may say positively that they never did, 
and I will do so. 

Q. You spoke of the arrest of John Adden by the sheriff? 

A. Yes, sIr. 

Q. Did not that arrest of John Adden by the sheriff take place 
almost simultaneously with the subpcena to attend Judge Houston’s 
court? 

A. Very soon thereafter. 

(). How soon thereafter ? 

A. I don’t know. 

4 Was it fifteen minutes thereafter ? 

. I should think not. 
Then, he was arrested by the sheriff within fifteen minutes after 
oat service of the subpcena to attend Judge Houston’s court? 
A. Yes, sir. 
209 . Were you present when he was arrested ? 
A. No, sir. 

Q. Were you present when the subpcena was served ? 

A. Yes, sir; I went in and pointed Adden out. 

(). Did you instruct the sheriff to make that arrest ? 

A. No, -sir; he got his instructions from the court. 

Q. Who gave these instructions to the sheriff? 

| presume Mr. Butler did. 

ny Did not Mr. Butler do it at your instigation ? 

A. I don’t know anything about Mr. Butler’s motives. I told him 
Mr. John Adden was here, and he took the proper methods. 

(). Did you not take steps for the issuance of the attachment 
against John Adden ? 

Unless I signed some paper in which it was endorsed, I don’t 
know. 

Q. Did you know when you went with the sheriff to Mr. Adden 
that the sheriff bad the attachment as well as the subpoena in his 
hand ? 
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A. Yes, sir; I did. 
Q. You were aware of that fact when you went with the sheriff? 
A. Certainly I was. 
©. Was Mr. John Adden at dinner when he was served with the 

subpcena ? 

A. Yes, sir. 
(. Was he a‘ dinner when he was arrested under that attach- 
ment ? 


A. I have reason to believe so. I did not see him. wi ty 
(Q. Where were you at the time” 
254 A. I was in the hall of the hotel. I simply said this: 


“This is Mr. Adden,” and the officer had his instructions. 

Q. Did Mr. John Adden refuse to go with the sheriff? 

A. I have reason to believe that he did, for the reason that he 
was arrested. 

(). Is that the only way vou know it? 

A. I would say so, and yet it is possible that the sheriff says he 
declined to come. I think that is the way that it was. He came 
out and said Mr. Adden declined to come, and | said, “ You know 
your instructions.” I would say that was the outcome of it. 

(©. Did he not say that John Adden declined to come until he had 
finished his dinner’? 

A. Yes, sir; I think so. 

@. And yet you instructed the sheriff to take him off while at 
dinner ? 

A. I gave no instructions to the sheriff. 

Q. What did you say ? 
. As I remember it, I said, “ You know your instructions.” 
). How old a man is Mr. John Adden ? 

A. It is stated he is seventy-two. I heard him testifying so. 

(). You had him incarcerated that night in prison ? 

A. I didnot. You declined tocome,and the judge said he should 
hold him; not to let him go out of the city as he did before. 

(J. You were present when the sheriff was going to take him to 

jail? 
200 A. Yes, sir. 
(). Did he not offer bail? 

A. Yes, Sir. 

@. And the judge refused the bail? : 

A. He said it was not a bailable offense; that he was here under 
a subpcena; he was there, but his counsel was not there. I testi- 
tied that notice was served on his counsel; that they read the notice 
and looked at one another; the judge knew that he had notice served 
on them, and he should come again and hear it. 

Q. You knew he had been in the parish prison that night? 

A. I saw the judge’s instructions, but I did not see him in prison. 

(). You saw him in charge of the sheriff? 

A. I did not. 

(). You never saw him in the hands of the sheriff after he was 
brought into court? 
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A. No, sir: unless he got into the hands of the sheriff the next 
morning, when you approached Mr. Butler ebout it. 

Q. You knew he was in prison that night? 

A. Yes, sir. 

(). You made no remonstrance against the fact of his going there ? 

A. I did not make any remonstrance against the fact; I wanted 
lis testimony. 

Q. When did you arrive this last time in New Orleans? 

A. The 8th day of April. 

Q. How long do you expect to remain here? 
256 A. As I said just now, as long as Mr. Butler thinks I should 
stay. I am entirely in his hands. 

Q. You knew of the transfer of the case against John Adden and 
others to this court shortly after such transfer took place? 

A. You came into court and so stated. 

(). Is that the first you knew of it? 

A. I knew the question had been argued. 

Q. Did you know or not that the case against John Adden and 
others in Judge Houston’s court had been transferred into the cir- 
cuit court of the United States for the eastern district of Louisiana 
shortly after the transfer took place”? | 

A. I don’t know when the transfer took place, unless it was that 
very Tuesday. 

(). Did you not know that there had been a transfer of that case 
to this court? 

A. I don’t know what you mean by transfer, unless it was the 
decision to admit it here. The first thing I knew of it was on the 
‘Tuesday that the hearing was had in Judge Houston’s court. 

(). When did you first know that your case in Judge Houston’s 
court had been transferred to the cireuit court of the United States 
for the eastern district of Louisiana? . 

A. I don’t know the date. I know it was on Tuesday, in Novem- 
ber—Tuesday, November 27th, 1855. 

Q. You knew that the judge of this court had maintained his 
jurisdiction over this case ? 

A. I heard you read the record. 
257 (). And yet you went on with the case in Judge Houston’s 
court after I read it, did you not? 

A. Yes, sir. 


By Mr. Bur_ter—re-examined : 


Q. I wish you would state the times and occasions, to your know- 
ledge, that Mr. John Adden has sought to evade the process of the 
court when served upon him, calling him to testify in connection 
with the insolvency of his son, John H. Adden, beginning with the 
first time. 

A. The time was in May, 1882, in this city; the occasion was a 
commission from the insolvent court of Massachusetts directed to a 
commissioner here, Mr. Eustis. Notice was served upon him and 
the day and hour fixed for the examination. He failed to appear. 
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Mr. Whittemore objects to the above on the grounds heretofore 
urged. 

(). State what was done to get him there. 

A. ‘The notice was served upon him. I went out to try and find 
him or learn where he was, and I learned that he went to Mobile. 


Mr. Whittemore objects as hearsay. 

Wirness: That he was there for several weeks; that he had at 
times there Mr. George W. Weber and Mr. Stillman E. Parker with 
him. I learned that summer that he was in Lancaster, New 
258 Hampshire (Mr. Whittemore objects), and I went down in 
person on a summons from counsel in New Hampshire to 
Lancaster. (Same objection.) He had been served with notice and 
accepted the fees for attendance at the examination and the day and 
hour fixed for the examination, but he did not appear. I heard in 
the afternoon of that day where he was. I drove over to Guildhall, 
Vermont, which was across the river, and the clerk of the court there 
said that Mr. Adden was down at the hotel, just below the court- 
house. <A few weeks afterwards Mr. Adden reappeared in Laneaster, 
and was arrested by the sheriff, and the day for his examination 
mutually agreed upon by counsel of Mr. Adden and my own counsel, 
and upon his word to the sheriff that he would appear then he was 
released to appear upon the date fixed. When that day came I went 
again to Lancaster. We waited an hour for his appearance, and he 
failed toappear. The sheriff, having a knowledge that he was in the 
village, went for him, crossed the river, found him in Vermont, and 
brought him back. He then was brought before the magistrate. He 
declined to answer and was committed to jail until he would answer 
or give a proper reason why he would not. He was remanded to 
jail. He applied for a writ of habeas corpus, and no decision was had 
by the single judge, and it came before the full beach in December, 
1882, and they decided that he must answer or stand committed 
until he did except as to such answers as would criminate 
259 himself. I went again in February, 1883, to Lancaster and 

took his testimony. 


(). State whether or not he persisted in staying in jail, refusing to 
make his answer. 

A. Nominally he was in jail all the time; practically he was not, 
for his counsel had given their words that he should appear. He 
came south to Bay St. Louis, 1] think, in February, 1882, and sent 
for his counsel, Mr. Kellogg, to meet him in Bay St. Louis, because 
he was informed by him it was not prudent for him to come to New 
Orleans. He met him thereand returned tothe North. In March, 
18835, this notice was served upon him, and that was the cause of 
procuring his arrest at the same time. He would have evadad us 
if we—by we | mean myself—I asked that such measures be 
taken as to compel his attendance to testify. At a later moment, 
when a service had been made upon him here and a summons to 
to appear in court, he failed to appear again. This was in Febru- 
ary, 1383. | 
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Q. What about the sequestration suit ? 

A. That is what I refer to. The sequestration was begun, the 
papers were served upon him to appear at two o’clock that day, and 
he failed to appear. An inquiry at the house where he said he re- 
sided, made by myself, elicited the fact that they thought they 
would be back in the evening. Procuring the services of an officer, 
I went to the various railroads at the time of leaving and did not 
find him. 1 watched at the house until midnight, and he failed to 

come. The next morning I made inquiries and found he 
260 ~had not been there during the night. 


Counsel for defendant object to all of the foregoing testimony on 
the ground that it is parole evidence of facts which, if true, exist In 
writing, and that it is based largely upon hearsay. 


By Mr. WHITTEMORE : 


Q. Why did you go on with that suit before Judge Houston when 
you knew that the circuit court of the United States had refused to 
remand the case back to Judge Houston’s and had maintained its 
jurisdiction over it? 

A. After you said you would withdraw I heard Mr. Butler ask 
Judge Houston if beshould go on, and Judge Houston said he should 
goon. ‘That is the sum and substance of it. 

Q. I ask you why you went on with the suit in Judge Houston’s 
court after vou knew this court had refused to remand the case. 

A. | only knew it from hearsay. 

(). Were you afterwards enjoined by this court from proceeding 
any further? . | 

A. Yes, sir. 

Q. You were just about to leave the State when that injunction 
was served upon you ? 

A. Well, not for the purpose of avoiding anything ; I went in and 
handed it to Mr. Butler. I had a niece of mine having returned 
from California, and we were going by the steamboat City of St. 
Louis, but I did not go for the purpose of avoiding the injunc- 

tion. | 
261 Q. You got away the day it was served? 
A. Yes, sir. 

Q. You got one first with an erroneous name? 

A. Yes, sir. 

Q. How many days previous? 

A. Several days. This trial was on Tuesday, and the one I speak 
of was Saturday. He did not find me until then. 

Q. How much money have you made since the insolvency of John 
H. Adden ? : 

A. Well, I cannot say that I have made any money. I have 
earned some money and spent it in living. 

Q. How much have you earned ? 

A. I don’t know. I cannot state how much I earned. 

@. How much money have you earned since the insolvency of 
John H. Adden? 
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A. I don’t know how much. 
(). Well, about how much ? 
A. Well, not a very great deal. 
Q. Have you earned $1,000? 
A. I should think I have. 
(). Have you earned $2,000? 
A. No, sir. 
Q. Have you been doing almost nothing since the insolvency of 
John H. Adden” 

A. No, sir; 1 have been doing with this, and a portion of the 
time attending to Pacific Bank affairs. 

Q. And you think you earned about $1,000? 
262 A. I never thought of that until now. What money I 
needed since my sister has loaned me. 

Q. Did you state just now that Mr. Parker was in Mobile with 
John Adden ? 

A. Yes, sir; I did. 

(. Do you not know it to be a fact that that is untrue? 

A. I have every reason to believe it is true, and I know it to be 


(). How do you know it is true? Give the source of your infor- 
mation. 

A. Mr. Farrell addressed a letter in which I asked him to learn 
who was with him in the Battle House, and he reported he was 
there and Mr. Adden paid his bill there. 

(). You are swearing positively that they were both there together 
on the strength of Mr. Farrell’s letter? 

A. Yes, sir; that is my information. 

(. When were John Adden and Mr. Parker in Mobile together ? 

A. In the early part of June, 1882, according to the report of Mr. 
Farrell. : 

Q. Ilow do you know that John Adden and George W. Weber 
were in Mobile together? 

A. IT heard Mr. John Adden siate himself that he was there— 
stating it at different times. 

Q. When you obtained this ex parte judgment against John Adden 
it was in Judge Houston’s court ? 

A. | obtained a judgment. 

Q. John Adden was not present when you obtained that judg- 

ment? 
263 A. I did not see him. I have no reason to believe he was 
there. 

Q. Still you don’t know positively but what he might have been 
there ’? 

A. He was not in my sight. 

Q. You don’t know whether he was there or not. Do I understand 
you so? 

A. 1 did not see him. 

Q. I ask you whether he was there or not. It is a very plain ques- 
tion for you to answer yes or no. 

A. I cannot say ves or no. I did not see him. 
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Q. Were his attorneys or either of them there when you obtained 
the judgment ? 

A. I know Mr. Whittemore said he would withdraw from the case. 
I did not see anybody else. 

Q. Was Mr. Kellogg there? 

A. I don’t think I sew him. 

Q. Do you know wither Mr. Whittemore or Mr. Kellogg was 
there when you obtained this judgment in Judge Houston’s court 
against John Adden and others? 

A. 1 do not believe they were. I did not see them. 

Q. You don’t know whether they were there or not? 

A. No, sir. 


Agreement as to Testimony. 


Mr. Butler, for plaintiffs in the case of E. & A. H. Batchelor & 
Co. against John Adden et als., No. 10406, offers in evidence on be- 
half of plaintiffs the whole of the testimony and evidence which 
have been offered in behalf of plaintiff in the case of J. M. B. Rey- 
nolds against John Adden ef als., No. 10405. 

Counsel for defendant, John Adden, made the same objections 
that they made throughout the testimony of J. M. B. Reynolds and 
the other evidence in the case No. 10405. 


264 United States Circuit Court, Eastern District of Louisiana. 


J. M. B. Reynorps, Assiguee, etc., ) 
Us, : No. 10405. 
JOHN ADDEN ef als. f 


Testimony taken on behalf of complainant before E. R. Hunt, Esqr. 
United States commissioner, this lst day of May, 1884. 


Agr ement as to Te stimony. 


And it is agreed by counsel present that this testimony may be 
used in the case of E. & A. H. Batchelor & Co. against John Adden 
et als., now pending in this court, being No. 10406 of the docket 
thereof. 

Present: Frank N. Butler, Esq., for the complainant; E. N. 
Whittemore and C. S. Kellogg, Esqrs., for John Adden, one of the 
above defendants. 


Mrs. Mary Weser, sworn for the complainant, says: 


sy Mr. BuTLer: 
Q. Where do you live? 
A. I live on Phillip street, no number, between Freret and Locust 
streets, New Orleans. 
Q. How long have you been living there? 
A. Three years. 
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@. Are you married ? 
A. Yes, sir. 
265 (. Who is vour husband ? 
A. George W. Weber. 
(). Where does he live? 
A. At home, when he is at home. 
Q. You mean at that same place? 
A. Yes, sir; when he is at home. 
Q. Where was he during the year 1883? 
A. I cannot tell you. 
Q. Did you not see him during that year? 
A. No, sir. 
Q. Did you hear from him? 
A. Once in awhile. 
(. Where from ? 
A. Well, I cannot read very well. 
Q. Where was he when you heard from him? 
A. In different places. 
Q. In what place at any time? 
A. Well, I cannot tell you what place because maybe he did not 
stay at the place. 
(). Where was he when he wrote a letter at any time ? 
A. He was one time in Alexandria. 
). When was that? 
\. Well, it has been so long I cannot tell you. 
Q. When did you last hear from him? j 
\. A couple of days ago. 
(). Where was he then? 
266 A. I forget the place now. 
Q. Tell me as near as you can where it was 
A. Somewheres up the river. 
@. What river? 
A. Red River. 
©. What is he doing there? 


A. I cannot tell you. ‘ 
Q. Are you and your husband on bad terms? 
A. No, sir. | 
(). On very good terms? | 


A. Yes, sir. 


. ©. How often do you hear from him ? 
A. Once in awhile. ; 
Q. How often? = 


A. Once a week. 

Q. Where was he when you last heard from him, as far as‘you 
know ? 

A. The last time was in Jackson, Mississippi. 

Q. When was that? 

A. That was in April. 

(). ‘This last month ? 

A. Yes, sir. 

Q. How long had he been in Jackson ? 


A. 


A. 


A. 


Q. 
A. 
Q. 
A. 


Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
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A few days. 

What is his business ? 

I don’t know what his business is. I cannot tell you. 
@. What has been his business ? 
A. He used to do business. 
Q. At what place? 

In a down-town store. 


. At No. 58 Custom-House street ? 


Yes, sir. 
How long did he continue to be book-keeper ? 
I don’t know. I have not been married to him long enough 


to know. 


How long have you been married to him? 

Three years only. 

Have you got any children ? 

I had one when Mr. Reynolds had me subpcenaed down to the 


civil distriet court. 


You say you don’t know anything about your husband ? 
Yes, sir. 
You only married him three years ago? 
Yes, sir. 
You have only one child ? 
Yes, sir. 
When did you see him last ? 
I saw him in April. 
You said he was in Jackson in April? 
He came home. 
How long did he stay here? 
Only one day. 
(). Where did he go to then ? 
A. He did not tell me where he was going. 
(. And you did not make inquiry? 
No, sir. 
You did not care where lie was going ? 
No, sir; his business never bothers me. 
When was he last home before ? 
He was not home before. 
Before April when was he home? 
He was here on the 8th or 7th of April. 
You say he went away the next day? 
Yes, sir. 
How long previous to that had he been here? 
He has not been here since. 
Previous to the 8th of April when had he been here ? 
A very few days. He neverstayed home very much. 
He used to come and go very frequently ? 
Yes, sir. 
Whose employ is he in‘ 
I cannot tell you. | never interfere with him. He never tells 


> 


me anything about his business. 


He never tells you anything? 
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A. No, sir; nothing at all. 
Q. When will he be here again ? 
A. I cannot say. 
Q. Did he say anything about coming back here when he left ? 
A. No, sir. 
269 Q. Has he written to you since ? 
A. No, sir; I got no letter. 
Q. Not since the 7th of April? 
A. No, sir. 
Q. How long is it since he wrote from Jackson; you said two 
days ago? , 
A. Yes, sir. 
©. You have had a letter from him since he was here before ? 
A. I have not heard from him since. 
(. How did you get a letter from him the other day ? 
A. It was just a piece of paper—I do not call it a letter. 
@. Where was that from ? 
A. It was from Jackson, Mississippi; he did not tell me where he 
was going. 
Q. Why do you not call it a letter? 
A. Because it had not a stamp on it and no envelope on it. 
Q. How did you receive it? 
A. A gentleman brought it. 
(). Was your husband here very frequently during the spring of 
1882? 
A. No, sir. 
@. Was he not here when Mr. John Adden was here ? 
A. No, sir. 
Q. Was he not constantly down here in the store No. 58 Custom- 
House street with him ? 
A. I don’t know; I never was there. I don’t know anything 
about the gentleman at all. 
270 Q. Do you not know Mr. John Adden ? 
A. No, sir. 
(). Has he not called at your house ? 
A. No, sir; he has not. I don’t know the gentleman at all. 
Q. How often have you seen vour husband since the spring of 
1882? 
A. I don’t know; I did not count the days. 
(). Did you see him often ? 
A. No, sir. 
q. Did you see him as often as once a week while he was here ? 
A. Once a month. 
(). Where did he stay when he was here? 
A. He stayed at home. 
Q. Did you see him when he was home? 
A. No, sir; he did not stay at home very often. 
(). You say he did stay at home and he did not? When in 
New Orleans where did he stay t 
A. At home. 
Q. Then when he was here you saw him almost every day ? 
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A. No, sir; not every day; he only stayed a day or two, and then 
went off. 
Q. Do you not know that he was constantly employed as book- 
keeper for John Adden previous to the failure of John H. Adden ? 
A. No, sir. 
(. How do you know he was book-keeper ? 
A. I did not know what he was until I was brought here. 
Q. Did he not tell you he was the book-keeper of John 
Adden ? 
271 A. No, sir; I never asked him his business and he never 
told me; it did not bother me. 
Q. Do you know how to write? 
A. No, sir. 
Q. You never wrote your husband any letters? 
A. No, sir. 
Q. Did you ever get anybody to write one for you ? 
A. No, sir. 


No cross-examination. 
Ilenry Weber, sworn for the complainant, says: 
By Mr. Butter: 


. What is your business ? 

A. Selling milk. 

(. Where do you live? 

A. I live on Constance street between Washington and Sixth 
streets, Fourth district. 

(). How long have you been living there?’ 

A. I have lived there since 1838. 

Q. Does the place belong to you? 
A. Yes, sir. 
Q. What is it worth ? 
A. That I cannot tell you. Some years ago it was worth $15,000 ; 
now maybe it would not bring more than $6,000 or $3,000. 
272 Q. Do you know George W. Weber? 
A. Yes,sir; he is my son. 

Q. Where is he? 

A. I cannot tell you. 

Q. When did you see him last? 

A. I saw him about two years ago. 

(. Have you not seen him since? 

A. No, sir. 

Q. You have not seen him for two years? 

A. No, sir. . 

Q. Are you on good terms with your son? 

A. I have nothing against him. He got married and went away 
from me and I did not care much about him any more. He has been 
married three years. 

Q. Do you visit his house? 

A. I have been there one time when she(Mrs. Weber) had a baby; 
that was last year. 


Adden ? 
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. Have you been there since? 


A. No, sir; only that time. She was sick and had the doctor. 
(). When did you last see your son” 
A. A year ago. 
@. Whereabonts ? 
A. At my house. 
Q. Where else did you see him besides at your house? 
A. No place else. 
Q. Were you ever in John H. Adden’s store, 58 Custom-House " 
street ? | 
273 A. I was there once in the night. | 
Q. What took you there? 
A. My two sons were working there. | 
Q. What happened while vou were there; what transaction did | 
you make while you were there? ) 
A. None at all; I was there and went in to see my sons. 
Q. Do you know John Adden? 
A. I saw him once in my life. 
(. When was that? 
A. That was last March two years. 
Q. What happened on that occasion ? 
A. Nothing at all. I saw him standing in his store. 
(). Did you have any business transaction with him ? 
A. No, sir. | 
Q. You never had any business transaction with him ? | 
A. No, sir; never in my life. 
Q. Did you ever have any business transactions with John H. | 


A. No, sir. 
(. Did you ever own a note signed by John H. Adden? 
A. Yes, sir. ' 
(). Whom did you get that from ? 
A. My son brought it to me and told me I should buy it and I 
would make money on it. 
Q. Your son brought it to you? 
A. Yes, SIr. 
@. Which son? 
274 A. George W. Weber. 
©. When was that? 
A. It is over two years ago. 
Q. When? 
A. I believe it was in March, two years ago. , 
Q. You say your son, George W. Weber, brought that note to you 
| and told you to buy it? 
A. Yes, sir. 
(. What did you give for it? 
A. I paid $505. 
Q. In what? 
A. In cash money. I paid it in the bank. 
Q. What was the amount of the note you bought? 


I believe $5,000; I cannot tell you now. 
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Q. Why did you buy it? 
A. Because I thought I would make money on it, like everybody 


Q. Who told you you would make money on it? 
A. My son said the note was good. 
Q. Your son told you the note was good for $5,000, and he told 
you only to pay $505 for it? 
A. Yes, sir. 
Q. Whom did you give the cash to? 
A. Paid the cash in the bank. 
@. What bank? 
A. I don’t know, but I have got the receipt made from the bank. 
You come home and see it. 
275 @. Where was the bank situated—what street was it on? 
A. That I cannot tell you. They protested my note and 
the fellow came up from the bank and I paid him the cash money 
at the house and he gave me a receipt. I never was at the bank in 
my life. 
Q. You did not pay cash for the note; you gave your own note? 
A. Yes, sir. 
Q. What was the amount of your note? 
A. $500. Then it was protested and they came and charged me 
five dollars more. 
Q. How many days did your note have to run? 
A. My note? 
Q. Yes. 
A. Until it was paid. 
Q. Was it made payable at any time fronr its date ? 
A. Any time. 
Q. Then it was not payable at any particular time ? 
A. No, sir. 
@. Who wrote your note? 
A. I cannot tell you. 
Q. Did you write it yourself? 
A. No, sir. 
Q. Where did you get the money from to pay that note? 
A. Me? 
Q. You yourself. 
A. Where did I get the money ? 
Q. Yes. 
276 A. I could pay three more if I wanted. 
Q. That is not my question. 
A. That is a funny question you ask me, where I got the money 


(. Where did you get the money from to pay your note ? 
A. I worked for the money. 

Q. Did nobody give you that money to pay that note? 
A. No, sir. 

Q. Did your son bring you the money to pay the note” 

A. No, sir. 

Q. Did your son ever work for you? 
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A. Not since he has been married. 

(). You never saw Mr. John Adden but once in your life? 

A. That is all I saw him. The other Adden I did not know at 
all. I never saw him in my lifes Mr. Reynolds came up to my 
house in the evening after dark, about seven o'clock, and wanted to 
know if | was Mr. Weber. I told him yes. Then he wanted to know 
if L could not give him information of my son, and I told him no; 
he would have to go to the store. ‘Then he asked where did Mr. \ 
Adden live,and I told him I did not knowanything about him. Then % 
he wanted to know if | bought the note, and I told him yes. Then 
he wanted to know if I knew it was good, and I told him yes. Then 
he wanted to know how much I paid for it, and I told him that was 
my business. Then he went off. 

Q. Did you or not tell Mr. Reynolds the time when you 
277 ~=— bought this note? 
A. I believe I told him the time. 

(). What time did you tell him then? 

A. I believe I told him in Marech—two years in March. 

(). Is it not possible you told him in April? 

A. | cannot say. I believe I told him in March. It is over two 
years ago. 

Q. It you told him the time, then, the time you told him was 
the correct time? 

A. I believe so. | 

Q. Had you been consulting your son previous to your buying > 
this note as to how you should invest your money? 

A. No, sir. Why should I consult him if I lost $100 or $1,000? 

QQ. Hlow came you to accept his statement about the value of 
that note if you did not take counsel with bim as to how you 
should invest your money ? 

A. He came up and said to me, “ Pa, there is a note, and you can 
make money on it,’ and I asked him if he thought I could make 
money on it, and he said yes, and I bought it. 

Q. Did he say anything about who gave him the note to sell? 

A. No, sir. 

Q. How did you come to sue on this note of $5,000? 

A. When I heard the people failed I thought 1 would go and try 
my best. 

Q. Who told you that they had failed ? 

A. Mr. Reynolds. 
278 Q. That is the first you knew of their failure? 
A. That is the first I knew. . 

Q. Did you have any attorney at that time? 

A. No, sir. 

(). How did you happen to go to Mr. Kellogg? 

A. Weill, I did not go to Mr. Kellogg; I went to Mr. Whittemore. 

Q. You went to Mr. Whittemore because you knew him? 

A. Yes, sir; because he was my neighbor. 

(.. Previous to two years ago were you in the habit of seeing 
your son, George W. Weber, often ? 

A. I told you I did not see my son for two years. 
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Q. You did not see him frequently ? 

A. Once or twice a month. 

Q. Since that time you have only seen him once? 

A. I did not see him since two years. 

Q. Why have you not seen him? 

A. Because he has been off and came back again. I lived in 
the Fourth —, and when he came back he went home, and I did 
go near him. 

Q. Did he not live as far from you two years ago as he does now? 

A. No, sir. 

Q. Where did he live two years ago? 

A. They lived in the same place. 

Q. Previous to that time you used to see him once a month? 

A. Yes, sir. 

Q. You are living in the place you are now since 1838? 

A. Yes, sir. 
279 Q. How long has he been living on Phillip street? 
A. Three years. 

(). While he was living there did he not come and see you ? 

A. Yes, sir; until two or three years ago. 

Q. Had vou any falling out with him? 

A. No, sir. 

(. What is the reason he does not come and see you? 

A. I don’t know the reason; I have no reason. If he basa reason 
I cannot tell it. : 


No cross-examination. 


Mr. Whittemore objects to the whole of‘this testimony of Mr. 
Weber as being irrelevant. 
Mr. Butler states that this objection comes too late. 


J. M. B. Reynoups recalled. 


By Mr. Butter: 


Mr. Whittemore objects to the recalling of Mr. Reynolds on the 
ground that he has been examined in chief, cross-examined, re- 
examined, and therefore he cannot be recalled again. 

This objection does not extend to the witness being recalled to 
make corrections in his testimony. 

The witness has not seen his testimony since transcribed, but 

desires now upon refreshing his memory to make the 
280 = following corrections: 


(). With reference to what you stated as to the amount and 
number of the creditors of John H. Adden or those who have 
proved their debts, please state what answer you desire to give in 
connection with the matter of their consent to the discharge of John 
H. Adden. 

Mr. Whittemore objects on the ground that the witness has an- 
swered the question before positively and fully upon being ques- 
tioned and requestioned upon the subject, and that his answer can- 
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not now be changed ; also that the question calls for a matter of 
record and. the record must be produced. 


A. I stated at the last examination that I would swear that a 
majority in number and amount had not signed their consent to 
Mr. John H. Adden’s discharge. There were 57 different parties 
proved their claims against the estate. Of that number—of those 
signing the petition for his discharge and who when they gave their 
claims to Mr. A. V. Lynde to vote for choice of assignee also gave a 
power of attorney, through the same paper, empowering him to vote 
their assent, and of that list there were 33 different parties who 
have made their assent. 

(). Of these 33 are there any preferred creditors ? 

A. There are eight preferred creditors whose united claims are 
less than $200. Subsequently nine of those who had given their 

assent revoked it by signing a paper objecting to said 
281 = discharge. 
Q. Was that paper filed in court? 

A. Eight of these names are filed, being of the 26 who filed their 

dissent. 


Mr. Whittemore objects to the above, as parole evidence is inad- 
missible on this subject. : 


Q. How many, then, all told, finally consented to the discharge of 
John H. Adden? 
A. Twenty-four. 
Q. And how many objected to his discharge ? 
A. There were 33 who did not assent to it. 
Q. How many objected formally ? 
A. ‘Twenty-eight in writing. 


> 


Cross-ex. by Mr. WHITTEMORE: 

Q. All the consents are in writing, are they not? 

A. There were eleven who signed a formal assent. 

Q. Is it in writing? 

A. Yes, sir; eleven persons, themselves signed it. 

Q. All consents are in writing? Answer yes or no. 

A. Yes, sir. 

Q. All the proofs of debt are in writing? Answer yes or no and 
then explain. 

A. I cannot answer that. The proofs are blanks, and some por- 
tions are in print and some in writing. 

Q. But they are all either in writing or in print? 

A. Yes, sir. 


282 THOMAS GRIFFEN, sworn for the complainant, says: 
By Mr. Burier: 
(). What is your business ? 
A. At that time I was keeper in the sheriff's office. 


(). In the year 1582 you were captain of keepers in the sheriff’s 
office of the parish of Orleans? 
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A. Yes, sir. 

Q. Did you in that capacity have anything to do with the plac- 
ing of keepers in charge of property seized in the suit of John H. 
Adden ? 

A. Yes, sir; it was I made the seizure. 

@. You made the seizure? 

A. Yes, sir. 

Q. Did you have an inventory taken of the property ? 

A. It was taken afterwards. There was a clerk sent from the 
court to take the inventory. 

QQ. There was an inventory taken after you made the seizure? 

A. Yes, sir. 


Mr. Butler offers in evidence, to be produced, the inventory made 
after the seizure by the witness. 


Q. Who did you place in charge of the establishment as keeper— 
do you recollect ? 

A. In fact, there were so many keepers changed in that place that 
I don’t know the first keeper. I changed the keepers very often in 
that house, but the last keeper I put there was Mr. Thomas Bell, and 

also aman named Denny Irvin, who is now dead. 
283 Q. During the time that you were in possession of this 
property at 58 Custom-House — who had possession of the 
key of the safe’ 

A. I made the seizure, but I could not find any keys. I was told 
that one Mr. Weber had the keys. 

Q. What Weber? 

A. I think it was the chief clerk’s father, and he lived away up- 
town, and when I went there they thought I was a court officer or 
something. I] tried to get the key, but my instructions were not to 
let anything out of that safe—to watch it. If I knew there was 
anything gone I would take that keeper away. 

(). Did you have possession of the key of the safe? 

A. No, sir. 

Q. Had any of your keepers possession of the key of the safe? 

A. No, sir. 

Q. Did you make any efforts to get the key of the safe? 

A. Well, I heard it was this old gentleman, Weber’s father. I 
asked him for the key of the safe and he told me he did not have it. 

(). Did you see the chief clerk ? 

A. No, sir; I asked for him and they said he had left. 

(©. He was the son of the old man? 

A. Yes, sir. 

Q. Did you have anything to do with the opening of that safe ? 

A. One of the deputies was teld to get a locksmith to open the 

safe. 
284 Q. Did you get any orders from the sheriff to open the 
safe ? 

A. I did not get orders, but I was present when it was opened. 
There was nothing in it but a few old books and papers. I did not 
examine them ; they were taken out of the safe and put into a box 
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and nailed up by one of the deputies and taken off, but I stayed to 
see if there was anything in the safe, but I could not see anything. 

Q. Were there any notes ? 

A. No sir. I could not tell you what the contents were. 

(). Was there an inventory made of the contents of the safe ? 

A. I believe there was. 

. Were there any large books in the safe, such as the ledger, 
journal, or books of the business ” 

A. No, sir; I did not see any books; they were small books that 
I saw. 

Q. Was there anything of any particular value in the safe, as far 
as you could judge ? 

A. I don’t think there was. 

(). Did you look at them ? 

A. I did not look to see the contents of the papers, but they were 
brought to the office; then, when the papers were taken out, I left 

Q. Were you at the place often during the seizure ? 

A. I had to be there all the time. 

Q. Did you ever see the old gentleman there, John Adden ? 

A. No, sir; I did not see John Adden at all. I was inquiring if 

[ could see him, because my instructions were that if Mr. 
285  Adden came to let him in, or if the chief clerk wanted to 
bring anybody in to let him, but nobody else. 

Q. Who was the chief clerk—George W. Weber? 

A. I think it was Mr. Weber. 

Q. If he brought anybody in there you were authorized to let 
him ? 

A. Yes, sir; but in this case I was not authorized to let anybody 
in; I let them come in myself. I knew that Mr. Walsh, the chief 
deputy, would like, if the proprietor of the place wanted to bring 
anybody in, to let him. 

Q. Whom did you understand to be the proprietor of the place? 

A. Mr. John Adden. 


Mr. Whittemore objects to the above question. 


A. I mean John H. Adden. 
(). Did you not know or understand that John H. Adden was rep- 
resented here by his father, John Adden, the old man? 


Mr. Whittemore objects. 


A. No, sir. 
(). Did you ever see John Adden ? 
A. I don’t know, to my knowledge. 
Q. Then, when you went there and saw the safe opened by the 
locksmith, was it so opened because the kev could not be found ? 
A. Yes, sir; and the lock was cut. 
Q. Was that after you made diligent effort to get the key that you 
had to get 1t opened by a locksmith ? 
A. Yes, sir; they could not pick the lock. 
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Cross-ex. by Mr. WHITTEMORE: 
286 Q. Did you sign that affidavit? 
A. Yes, sir. 

(. Is that affidavit in Mr. Butler’s handwriting ” 

A. I don’t know anything about his writing, but I know that is 
my signature. 

Mr. Butler states that the affidavit referred to is in his handwrit- 
ing, and the witness signed it after hearing it read over to him and 
knowing the facts it contains. 

Mr. Whittemore offers the affidavit in evidence here, marked X. 

Mr. Butler objects to the affidavit being offered unless the Exhibits 
A, B, C, annexed to it, are also offered, which exhibits have already 
been offered by complainants. 


By Mr. Butter: I am going to read this affidavit over to you— 
and I desire you to listen attentively—and ask you if the statements 
in it are true. 


A. Yes, sir. 
(Affidavit read.) 


Q. I have now read that affidavit to you. Are the statements 
made in it correct ? 
A. Yes, sir; they are. 


THomaAs Bet, sworn for complainant, says : 
By Mr. ButTier: 


Q. Are you a deputy sheriff or a keeper of the sheriff ? 
287 A. A deputy civil sheriff. I was keeper on the Adden 
place, 58 Custom-House street. 

(). Do you remember when you went there? 

A. Yes, sir; | went there on the 26th April, 1882, and I stayed 
there until the 19th June, 1882, af the time the place was sold. That 
was the last time I was there. The sale took place three days be- 
fore | left. 

Q. You went there on the 26th April, 1882? 

A. Yes, sir. 

Q. At the time that you went there was or was not any person in 
the habit of going in connected with the business of Adden ? 

A. While I was there John Adden and Weber, supposed to be the 
chief clerk or book-keeper—a young man. 

(). George W. Weber? 

A. Yes, sir; and Mr. Stock. 

(). Was there anybody else? 

A. No, sir. 

(). During that time was John Adden there frequently ? 

A. Yes, sir; he used to come there frequently and pass in and 
out. There was a keeper there ahead of me—Mr. Griffen. I only 
know him from the time I came there. 

Q. During the time you were there was George W. Weber fre- 
quently in the store ? 
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A. Yes, sir. 
(). What did George W. Weber do about the store? 
A. He did not do anything. I only allowed him to come in 
there and read the papers. 
288 Q. Was or was not during the time vou were there the 
safe opened ? 
A. Yes, sir. 
. Do you know who had the key of the safe? 
A. No, sir. 
(). How was the safe opened ? 
A. By a locksmith. 
Q. But at the time vou went there first. 
A. No, sir; the safe was always locked. It was not opened at all. 
(. Were any of the books of the establishment laid upon the desk 
when John Adden or George W. Weber were in the store ? 
A. There were books lying there on the desk. 
Q. Large books—ledgers ? 
A. No, sir; they were the regular books of the house. 
(). You saw them there ? 
A. I saw the books there piled up on the shelf. 
Q. Were there any books of the business of the store lying there 
on the desk in the day-time ? 
A. No, sir; there was no business conducted there. 
(). You never saw the safe opened during th® time you were 
there ? 
A. Not — the day-time. 
Q. Was there a night keeper? 
A. Yes, sir. 
@. Who was he? 
A. Denny Irvine. He is dead. 
Q. During the time you were there did you see anybody with the 
key ? 
A. No, sir. 
289 Q. Did you have the key ? 
A. No, sir. 
Q. Was the key offered to you by Weber, Adden, or anybody 
else ? 
A. No, sir. 
Q. Did you try to get the key ? 
A. No, sir. 
Q. The safe was always locked ? 
A. Always locked and in my charge. 
Q. Did you see any one in there during the early part of your 
keeping the establishment by the name of Stillman E. Parker? 
A. Yes, sir; there was Parker that used to come into the estab- 
lishment sometimes with Mr. Adden. 
Q. Did he come in from time to time? 
A. Yes, sir; he stayed, for a fact, for two weeks; he used to pass 
by and come in with Weber or Mr. Adden. 
(. Did he tell you who he was and what he was doing there ? 
A. No, sir. 
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(. He came in with Mr. Weber or Mr. Adden ? 

A. Yes, sir. 

QQ. When did you see George W. Weber last? 

A. I cannot say. 

Q. Did he disappear or not about the time Adden did ? 

A. Yes, sir; Mr. Adden was there off and on and came back, and 
Mr. Weber would be away, but I have not seen Mr. Weber for a 
good while—four or five months. 

Q. While old Mr. Adden was here was Weber here ? 
290 A. I missed both of them for awhile. Mr. Adden came 
back then and finally went to Boston. 

@. While Mr. Adden was here Mr. Weber was in the office then ? 

A. I don’t recollect. 

@. Or when Parker was there ? 

A. I don’t know now. 

Q. Who opened the store in the morning to let Adden and Parker 
and Weber in? 

A. The night keeper used to come and relieve me, and I used to 
relieve the night keeper every morning. That was for fully two 
months that I was there. 


Cross-ex. by Mr. WHITTEMORE : 


Q. Did Mr. Reynolds, the gentleman sitting there, ever come into 
the store while you were keeper? 

A. Yes, sir; he did. 

(). How often ? 

A. He came on different occasions to examine the goods. I sup- 
pose five or six different times—that is, to examine the stock and 
put it in order. 


By Mr. Butrier: 


Q. During that time he had an order from the sheriff. 

A. Yes, sir. 

Q. He came there for the purpose of keeping the stock in order ? 

A. Yes, sir: two or three occasions he was there. Sometimes he 
would be away for a month or so and come back and examine the 
stock. 


201 Curis. Stock, sworn for the complainant, says : 
By Mr. Burier: 


Q. What is your business ” 

A. A shoe-packer. ; 

Q. Where are you employed now? 

A. No. 72 Canal street—B. Rosenberg. 

Q. Were you ever employed in the establishment of John H. 
Adden, No. 58 Custom-House street?» : 

A. Yes, sir. 

Q. How long were you there ? 

A. Nine years. 
19—153 
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(). Who had charge of the business at the time you first went 
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there? 


A. Mr. Bernard Hufft, and then Mr. Shute had charge of it for 
awhile, and John Adden, and while he was away Mr. George W. 


Weber. 


Q. How long was John Adden, the old gentleman, in charge of 


the business during the time you were there, or about? 


999 


A. 
Q. 
A. 
Q. 
A 


(). 
A, 
Q. 
A. 
Q. 
A. 
). 
A. 
Q. 
A. 


A. 
(). 
A. 
(). 
A. 
(). 


About three or four years. 
Was he in charge of the business up to the time of the failure? 
No, sir; John Adden was away when we failed. 
How long before the failure did John Adden go away ? 
I cannot say exactly ; about a month. 
Whom did he leave in charge when he went away ? 

A. Mr. Weber. 

(,. How long after the failure before Mr. John Adden came 

back ? 

I don’t know exactly. 
Well, about. 
I cannot say about, either. 
Was it a month ? 
I cannot say how long he was gone. 
How is it that you don’t know how long he was gone? 
I did not keep an account of it. 
When did the failure take place? 
March 8th, 1882. 
Where were you at that time? 
[ was in the store. 
What were you doing there? 
I was reading a paper at the present time. 
What was your business in the store at that time ? 
I was generally around the store, doing anything that they told 


me to do. 


(). 
A. 
Q. 


Where was Mr. George W. Weber at that time? 
He was in the store. 
Who was in the store at the time the sheriff came there with 


the seizure in the suit of John Adden against John H. Adden ? 


A. 
(), 
A. 
Q. 


‘ ‘> 
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Q). 
A. 
(). 
A. 


(). 


George W. Weber and myself. 
Only you two were there ? 


Yes, sir. 
Who had the key of the safe at the time? 
A. Mr. Weber had the key. 
Q. What did he do with it? 
A. I don’t know. 
After the seizure by the sheriff was the safe ever opened ? 
I can’t remember. 
Do you not know it was opened after the seizure? 
[t was opened by the locksmith. 
Do you not know it was opened, before the locksmith came with 


the key, by George W. Weber? 


A. 
(). Mr. Adden has been under examination in this case, and in 


Il never saw it. 


~ 


the course of his examination he stated that when he left here on 
the 16th May, 1882, he left the safe key with you. 
A. No, sir. 
Mr. Whittemore objects unless the testimony of John Adden is 
produced and exhibited to the witness, and on the further ground 
there is no evidence here that John Adden made any such state- 


ment. 


Q. How long did you continue on the premises after the seizure? 
A. Until the Ist July. 

Q. What were you doing there” 

A. Sitting down. 

Q. Why did you stay there during that period ? 

A. I had no place else to go and I had to stay. 

. Who asked you to stay? 


Q. You never did a thing? 

A. No, sir. 

Q. You never did anything to keep the stock in order? 

A. No, sir. 

Q. You left there in July, 1882? 

A. Yes, sir. 

Q. Why did you leave there then? 

A. Because I got another situation then. 

(). Where is George W. Weber? 

A. I don’t know. 

Q. When did you see him last? 

A. I saw him there a year ago. 

Q. Whereabouts? 

A. I met him on the street, on the corner of Magazine and Wash- 
ington. 

Q. When did you last see him at the store, 58 Custom-House 
street ? 

A. Somewhere between March and the Ist July, 1882. 

(). You saw him there after the lst July? 

A. No, sir; between the lst July and March, 1882. 

(). You were there every day all the time? 

A. No, sir; sometimes I was not. 

(). Were you not there generally during that time? 

A. Yes, sir. 


A. I don’t know whether it was five or six weeks. 

(). It was either five or six weeks after the seizure ? 

A. Ieannot say how long he stayed away. 

(. After he returned did he come there quite often while you were 


there? 
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Is that so? 


A. Nobody in particular. 
Q. Did you do any work at all there during that time? 
A. No, sir. 


@. When did Mr. John Adden come back after the seizure? 
A. I don’t know exactly when he came back. 
(). Was it a short time after? 
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A. He came there every day and stayed awhile to read the news- 


papers and then went away. 
Q. Do you know Mr. Stillman E. Parker ? 


A. A Mr. Parker came there: I don’t know whether his name was 


Stillman or not. 

(). How did he come there with ? 

A. He came by himself. 

(. What did he do there ? 

A. He sat there and read the newspapers. 

©. Who was with him? 

A. The old man, John Adden. 

Q. Where was Mr. Weber during that time? 

A. Ile came there and went off again the same as the others. 

Q. ~~ Mr. Adden, Mr. Weber, and Mr. Parker ever there to- 
gether? 

A. I don t remember. 

Q. Were the books of the establishment during the period of the 
seizure ever opened and examined by Mr. Weber or by Mr. Adden ? 

A. I don’t- remember seeing them examining any books. 
296 (). You don’t remember? Did you ever see any of the 
books during that time? 

A. I never saw the books. 

(). You are under oath now. 

A. I know it. 

Q. Did you ever see the books? 

A. I saw the books there after the safe was opened. 

(). Previous to the safe being broken open did you see any of the 
books on the desk near the safe where Parker, Adden, and Weber 
would come? 

A. They had some books lying there. I don’t know what books 
they were. 

Q. Did you ever open the books of John H. Adden at all during 
the nine vears you were there? 

A. Once or twice I did. 

Q. Were you not familiar with their appearance when they were 
taken out of the safe ? 


A, No, sir. 
@. You don’t know them ? 
A. No, sir. 


Q. Do you know what a book is? 
A. Yes, sir. 
@. Do you know what an account book 1s? 
A. No, sir; Lam not a book-keeper. 
Q. Do you not know what a ledger is ? 
A. No, sir. 


297 Q. Is it not because you do not want to know that you 


don’t know? 
A. I know nothing about book-keeping. 
(). Do you know the books that were kept about the business of 


John H. Adden? 


A. No, sIr. 
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Q. Did you ever see Weber writing in the books? 

A. Yes, sir, I did, and then he had a smaller kind in the safe. 

(. Did you ever see any books like those Weber wrote in after 
the seizure of the seizure on the desks? 

A. Yes, sir; once. 

Q. Who had them ? 

A. Mr. Weber had them. 

Q. You remember you saw them once? 

A. I don’t remember whether they were the same books or not. 

Q. You saw the books? 

A. Yes, sir. 

Q. Where did he get the books? 

A. He must have got them out of the safe. 

Q. Did they keep these books in the safe at night ? 

A. I suppose so; he was there every night when I left. 
Q. Did you ever see them in the safe at any time before the seiz- 


A. I saw books in the safe. 
Q. Did you see the books he was in the habit of writing in? 
A. He was in the habit of writing 
Q. Do you remember the books that he was writing on 
298 in the safe before the seizure ? 
A. Yes, sir. 
Q. You saw them after the seizure, then, and George W. Weber 
looking through them? 
A. They were lying there. I don’t know whether he was writ- 
ing in them or not. 
Q. Where did he keep the valuables of John H. Adden ? 
A. I dan’t know. 
Q. Where did he keep the notes and accounts ? 
A. I don’t know. 
Q. Did you ever open that safe at any time in your life? 
A. I done it several times. 
@. With what? 
A. Witha key. 
Q. Where did you get the key? 
A. Mr. Weber, and I gave him back the key. That was the first 
time he came there; he did not understand the lock. 
Q. You did know how to open it? 
A. Yes, sir. 
(. You knew how to open it before Weber came there ? 
A. Yes, sir; Mr. Shute showed me; then I showed Mr. Weber. 
(. Do you know Mr. Weber personally ? 
A. Yes, sir. 
Q. Do you know him intimately ” 
A. Yes, sir. 
Q. Do you know his family ? 
A. Yes, sir. 
299 Q. Have you ever been to his house ? 
A. Very seldom. 
Q. Have you ever been to his house? 


150 J. M. B. REYNOLDS, &¢c., VS. JOHN ADDEN ET AL., &€. 


A. Only once where he lives. 

Q. Have you had any communication with Weber since he left 
the store in July, 1882? 

A. No, sir. ‘ 

Q. Have you had any communication with Mr. John Adden since 
that time? 

A. No, sir. 

®. You never seen him ? 

A. I saw John Adden here. 

Q. Did you have a talk with him at all? 7 

A. When I went to see him. 

Q. Why did you go see him? 

A. Merely because of friendship. 

(. Did you ever see the books left out of the safe at night ? 

A. No, sir; I never saw the books left out. 

(). What did Mr. Weber do? 

A. He went to dinner and came back, and then I went home for 
the night. 

(). Where were the books when you left to go home at night? 

A. They were in the safe. When hecame I suppose he took them 
out; I don’t know. 

(. Who put them in the safe? 

A. I don’t know who put them in the safe. 


No cross-examination. 2 


300 Q. Who paid you for your services after the Sth March? 
A. Mr. Weber. ‘ 


No cross-examination. 


Ifenry Marks, sworn for the complainant, says: 
By Mr. Burier: 


Q. What is your business ? 

A. Iam representing a New York clothing house as agent. 

Q. Do you know the business establishment of John H. Adden, 
58 Custom-House street, New Orleans? 

A. Yes, sir. 


(). [low long have you known that business? 
A. I have known the business for the last fifteen vears. 
©. Were you a clerk in that establishment? 
A. Yes, sir. 

Q. During what period of time? 

A. I suppose about six years ago I was clerk. 
(). Who managed the business at that time? 
A. At that time, Mr. B. Hufft. 

(). After Hufft who took charge? 

A. Mr. Shute. 

(). When did Mr. Shute cease to have charge? 


In 1578. 
Who took charge of the business then ? 


a 
ee 
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A. I had left the store, but to my recollection Mr. John 
301 Adden, the old gentleman himself, took charge. 

Q. While you were in the establishment whose business 
was it, so far as you know ? 

A. It is hard for me to say whose business it was. (Mr. Whitte- 
more objects.) Mr. John Adden managed it and Mr. Lane run it. 

(. How do you know that Mr. Lane managed the business ? 

A. Mr. Lane engaged me. He made an engagement with me 
after I left Wallace & Co. 

Q. What year was that? 

A. I believe 1872. 

(). Was he there then in charge of the business ? 

A. John Lane was and B. Hutfft. 

Q. How long had Lane been in charge of the business with Mr. 
Hutft? 

A. I cannot recollect. 

a. Did he stay here some time ? 

. Hestayed here some time—months and months. 

a When did Mr. John Adden take charge of the business ? 

. Mr. John Adden took charge of the business when he found 
out en Mr. Bernard Hufft was a defaulter. I do not wish to 
make this thing known, as it was hushed up a long time before 
how. 

®. When was that? 

A. About five years ago. I don’t know the exact time it was. 
When Mr. John Adden found out that Bernard Hufft was in de- 

fault he sent for a young man named Parker, from Boston, to 
302 look over the books. He was the clerk of John H. Adden in 
Boston, and he came and looked over the books. 

Q. What was your position in the house of John H. Adden ? 

A. Sometimes traveller, and when Mr. Hufft was not in I had 
charge of the books and posted the books, received money, and at- 
tended to the books in general. 

a. Were you familiar with the affairs of the house at that time ? 

. Yes, sir; perfectly. 

Q W hose capital composed that house? 

A. Whose capital composed that house ? 

(). Yes; the house of John H. Adden? 

A. I cannot tell you that. 

Q. You said you were familiar? 

A. Well, but I never paid any attention to that because it did 
not interest me. 

Q. What, if any, interest in the house did Mr. John Adden have? 

A. Mr. John Adden ? 

Q. Yes; the old gentleman ? 

A. Well, he had so much interest in it had he had to be satis- 
fied about everything that happened, and every expense, and every- 
thing bought, and every settlement made. Mr. John j|Adden done 
everything. 

. During the period of your employment there did you ever see 
John Adden? 
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A. All the time, except a few months when he went to Boston. 
Q. Did you éonsult with him as to what your duties were in con- 
nection with the house ? 
303 A. Yes, sir. 
Q. Did he instruct you what to do? 

A. Yes, sir. 

Q. Do you know anything about two notes of $2,500 each in con- 
nection with which Mr. John Adden spoke to you ? 

A. Well, that is a private affuir between him and me. Mr. Adden 
came to me after the failure and showed me two notes drawn by 
John H. Adden and made payable to John Lane on the back, and 
John Lane’s endorsement, “ No recourse,” and he asked me if I 
would sue the establishment for that amount. 

@. When was that? 

A. I believe it was in May, 1882. I am not so sure, but it was a 
short time after he returned from Boston after the failure. 

Q. Were these two notes past due? 

A. They were past due. I went to Mr. Sambola and asked his 
advice if I could sue on them, and he said yes, but I must give 
bond, and then I did not sue. 

Q. It was to accommodate John Adden that you were to sue the 
house of John H. Adden on the two notes of $2,500 each ? 

A. Yes, sir. 

Q. This request was made to you in May, 1882? 

A. Yes, sir. 

Q. Did he say anything further to you ? 

A. No, sir. I then gave the notes back to him. 

Q. Are you a citizen of this State ? 

A. Yes, sir; I am. 
304 Q. And you were at that time? 
A. Yes, sir. 


Cross-examined by Mr. WHITTEMORE: 


Q. Do you know whether or not John Adden was under a salary 
with John H. Adden ? 

A. I never seen Mr. Adden credited with anything. I saw his 
private account that he drew so much money every month, but I 
never saw his account of salary. 

Q. You are not willing to swear that John H. Adden was not 
paying John Adden a salary ? 

A. Well, to my knowledge I never saw it on the books that he 
was paying a salary. There might have been a private affair be- 
tween them, but it was never on the books, to my knowledge. 

Q. When did you see tlie books last? 

A. I saw the books very often about three years ago. Mr. Adden 
used to consult me, call me in and ask me to look over the books and 
see what could be done with these accounts. 

Q. You have not seen thé books within the last three years? 

A. No, sir. 

Q. Who paid you your salary ? 

A. Mr. Adden, and sometimes Hufft. 
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Q. You were credited with your salary on the books of John H. 
Adden? 
A. On the books of John H. Adden and John H. Adden & 


Co. 
305 @. You were not credited with it on the books of John 
Adden ? 
A. No, sir. 


Q. It was John H. Adden or John H. Adden & Co.? 

A. Yes, sir. 

Q. Who was the company ? 

A. Mr. Hufft. 

Q. You are not willing to swear that John Adden was a partner? 
A. No, sir; I am not. 

Q. Are you willing to swear that Lane was a partner? 

A. No, sir; but he run the whole machine. 

Q. Did you ever see Lane credited with profits on the books? 

A. No, sir; | never did. 


Mr. Butler offersin evidence, from the Public Statutes of Massachu- 
setts, published in 1882, from chapter 157, section 1, pages 879, 880 
of the volume; also, from the same statutes, chapter 143, section 1, 
page S01. 

Mr. Whittemore objects to section 1 of chapter 143 upon the ground 
that it is irrelevant and has no application to this case; also objects 
to chapter 157, section 1, on the ground that it is only a part of the 
insolvent laws of Massachusetts, and that the whole of chapter 157 
should be offered in evidence, and further objéets that the insolvent 
laws of Massachusetts have no effect outside the jurisdiction of the 
Massachusetts court. 

Statutes of Mass. of 1882, particularly chap. 157, sec. 1, pp. 879, 
S80, and sections 43, 44-46, p. 886; also chap. 148, sec. 1, p. 801. 
See volume annexed to this transcript. 


306 Testimony of F. W. Boize, G. J. Barthé, Thos. W. Muller. 


United States Circuit Court, Eastern District of Louisiana. 


J. M. B. Reynotps, Assignee, 
v8. Nos. 10405, 10406. 
JOHN ADDEN et als. 


Testimony for complainant resumed this 8th day of May, 1884, at 
3 o’clock p. m., at the law office of E. N. Whittemore and C. S. Kel- 
logg, Esqrs, No. 13 Carondelet street, New Orleans. 

Present: Frank N. Butler, Esqr., for complainant; E. N. Whitte- 
more and C. S. Kellogg, Esqrs., for John Adden, a defendant. 


I’. M. Boze, a witness called, sworn, and examined for complain- 
ant, says: 
By Mr. Burier: 


Q. State your occupation. 
20—153 
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A. Book-keeper and cashier of W. G. Vincent & Co. 

Q. For how long? 

A. ‘Ten years. 

(). Do you know Mr. George W. Weber ? 

A. Well, I may know him by sight, but not personally. I know 
him by being neighbors. 

(. Where was he employed ? 

A. At John H. Adden’s. 

307 (). Whereabouts? 


A. On Custom-House street between Chartres and Dorcier 


streets. 

QQ. How do you know he was emploved there? 

A. He usec to come in and collect for goods that we bought from 
Adden. 

(). He would collect bills? 

A. Yes, sir. 

Q. How long had he been in the habit of doing that? 

A. I cannot say. 

@. For some time? 

A. Yes, sir. 

(). How often did he do it? 

A. By looking at my books I can state. 

(). Look at this book and state what it is. 

A. It is the receipt book of Vincent & Co. for moneys that we paid 


Q. I now direct your attention to a particular receipt, which is as 
follows: 
New ORLEANS, April 15, 1882. 


Received from Vincent & Co. $32.25, amount statement rendered. 


(Sig.) J. H. ADDEN, 
Per GEORGE W. WEBER. 


That purports to be a receipt to Vincent & Co. given by George W. 
Weber? 
A. Yes, sir. 
Q. Is that his genuine receipt ? 
308 A. Yes, sir. 
Q. Do you know his signature ? 
A. Yes, sir. 
Q. Did you pay him that money ? 
A. Yes, sir. 
Q. The amount that vou find in that receipt.? 
A. Yes, sir. } 


Mr. Butler offers the above copy of receipt in evidence. 
Counsel tor John Adden objects to the receipt as irrelevant. 


Q. How did you come to pay Mr. Weber that money ? 

A. That bill should have been paid in Mareh, and we had under- 
stood that he was under seizure and we refused to pay it in March. 

(. That who was under seizure ? 
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A. Mr. Adden. So Weber came at that time and said that Mr. 
Adden made all his arrangements, and he was authorized to ‘collect 
all his bills, and upon that I paid him. 


Counsel for John Adden object to all the above testimony as irrel- 
evant. 


No cross-examination. 


G. J. Ratus, sworn on behalf of complainant, says: 


By Mr. Butier: 


309 Q. What is your business? 
A. Iam a merchant. 

Q. Were you ever employed in the establishment 58 Custom- 
House street; if so when? 

A. No, sir. 

Q. Never at that place? 

A. No, sir. 

(). Were you ever employed by the defendant, John Adden? 

A. Yes, sir. 

Q. When, where, and in what capacity ? 

A. I was employed in that house in 1869, No. 96 Magazine street, 
and stayed with him until 1875. 

Q. Who had charge of the business at that time at that place ? 

A. Mr. Hufft, at the time I was hired. 

(). Who else was there during the time you were employed at that 
place—I mean the managers”? 

A. Well, Mr. John Lane, and Mr. John Adden arrived soon after 
from Boston. 

(). From whom did you receive your instructions as to your work ? 

A. Mr. Adden and Mr. Hufft; they all gave me instructions. 

Q. While Mr. John Adden was there what did he do, if anything, 
as proprietor of that establishment ? 

A. He gave orders; he took us about; inquired about what goods 
were required; looked at the shoes. The selling he never did, be- 
cause there were enough there to see to that. 

Q. Who ordered the stock to be supplied from time to time? 
310 A. I cannot say who ordered the stock particularly. 

(. When any line of goods was out, to whom did you go to 
have it replaced ? 

A. Well, I told it to Mr. Adden, and also to Mr. Hufft. 

Q. What did John Adden do when you told him? 

A. I told him whose make it was. 

(. What was done by Mr. John Adden when you told him that 
a certain line of goods was exhausted ? 

A. Well, it was a pretty large business, and I cannot state who 
would get the line given. 

(). Were they in the habit of keeping the stock supplied ? 

A. Yes, sir. 

Q. Did you order the stock ? 

A. No, sir. 
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Q. Who was the stock ordered by? 

A. It is hard for me to tell. 

Q. Did any other cierk in the establishment, to your knowledge, 
order the stock ? 

A. No, sir. 

Q. Had the clerks anything to do with ordering the stock ? 

A. No, sir; I don’t think so. 

Q. Well, as far as you know ? 

A. To my knowledge, Hufft and Mr. Adden ordered the stock. 

Q. Was Mr. Adden here during the time you remained in the es- 
tablishment, after he first came from Boston, most of the time? 

A. He went away, off and on. 
ol] (. He came and went away ? 
A. Yes, sir. 

Q. What proportion of each year did he spend here? 

A. In 1874, if I recollect right, and 1875. In 1875 I left. 

Q. What portion of the time from 1869 did Mr. John Adden stay ? 

A. From winter until the heat set in here. 

Q. Do you know where he went to then? 

-. oe my knowledge, to Boston. 

Q. When you say “to my knowledge” do you mean as far as you 
know? 

A. Yes, sir. 

Q. From whom did you learn that he was going to Boston ? 


Mr. Whittemore objects unless the witness was told by John Ad- 
den himself. 

A. Well, when it was understood he was going away he went 
there. 

Mr. Whittemore objects as above. 

Q. Did Mr. Adden ever state in your presence that he was going 
to Boston ? 

Objected to as leading. 

A. Ife may have said so, but it was sounimportant a thing I don’t 
remember it. 

Q. Your understanding, as far as you know, wasthat he was in the 
habit of going to Boston ? 

Mr. Whittemore objects to the question as leading, and also calls 
for the opinion of the witness. 

A. Yes, sir. 
012 Q. While you were there did or did not Mr. John Adden 
act as clerk ? 

A. No, sir. 

Q. In what capacity did he act ? 

A. As boss. 

Cross-ex. by Mr. WuirremMore: 


Q. What are you doing now ? 
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A. Iam a merchant, a store-keeper for myself. 
Q. Who asked you to come to this office ? 
A. I was requested by Mr. Reynolds. 
Q. How long have you had conversations with Mr. Reynolds? 
A. How long? 
Q. Yes. 
A. A very few minutes. 
Q. How many conversations did you have with Mr. Reynolds? 
A. Two. 
Q. In regard to this case ? 
A. Yes, sir. 
Q. When was the first conversation ? 
A. About a week ago. 
@. When was the last conversation ? 
A. About two days ago. 
Q. How did Reynolds come to hold conversations with you? 
A_ I cannot say. 
(. How did Mr. Reynolds find out about your existence ? 


313 A. Well, if I recollect right, I believe Mr. Reynolds told me 


that Mr. Marks told him about it. I was working with 
Marks in the store at the time. 
Q. Reynolds had a conversation with Marks also? 
A. Yes, sir. 
Q. When did you first go to the store of John H. Adden? 
A. In 1869. 
Q Whose sign was over the door? 
It may have been 1869, in the fall, or two or three months’ 
differe nce. 
2 Whose sign was over the door at 96 Magazine street ? 
. John H. Adden. 
Q. Whose sign was over the door when you quit? 
A. John H. Adden & Co. 
4 Who was the Co. of John H. Adden? 
Mr. Hufft. 
*) Was John Adden a partner of John H. Adden at 96 Magazine 
street? Answer and explain. 
A. I don’t know. 
Q. Now make any explanation you like. 
I don’t know who was John H. Adden, neither did I know 
John Adden, but I looked Upon John Adden as the boss. 
Q. Was John H. Adden’s sign over the door? 
a. 3 s, sir. 
Q. Whose name were the books kept in—John H. Adden or 
John Adden ? 
O14. A. The same name as was outside the door. 
Q. Was Mr. Lane a partner of John H. Adden ? 
A. I cannot tell you that. 


By Mr. Butier: 


(. What control or management of the business did John H. 
Adden take? 


158 J. M. B. REYNOLDS, &¢C., VS. JOHN ADDEN ET AL., &C. 


A. Well, he was there so little that I don’t know what kind of 
business he had in it. 

Q. Did he take auy active management in the business while you 
were there? 

A. He looked round at the boxes and at the shoes. 

. That was while he was here? 

A. Yes, sir. 

Q. He was only here once, as far as you recollect, for any consid- 
erable time ? 

A. Yes, sir. 

Q. During the balance of the time who managed the business here 
entirely? What two persons? 

A. Mr. Hufft and John Adden. 

(). What had Lane to do with the business, and when was he 
here ? 

A. He was here every year. 

(). What interest did he represent in the business? 

A. I cannot say. He bossed us also. 

(). Then there were John Lane, John Adden, and Mr. Hufft— 
all bosses ? 

A. Yes, sir. 
O15 (). Did Mr. Lane ever sell any goods while you were there? 
A. Yes, sir. 


Counsel for Jolin Adden object to any testimony as regards Lane 
as irrelevant. 

This objection is to apply to all testimony given concerning John 
Lane. 


Q. Who was Mr. Hufft when you were there, in that house ? 
A. He was at first manager. 

What interest had he in the house of John H. Adden? 
What do yon mean by interest ? 

[ mean what capital had he. 

[| don’t know. 

Did you never see the books ? 

No, sir. 
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By Mr. WHITTEMORE: 

). Whose names were printed on the bill-heads sent out ? 
A. J. H. Adden. 
). Whose names were the licenses paid in ? 
A. The same party, J. H. Adden. 
2. Who attended to the business in Boston connected with 96 
Magazine street ? 

A. J. WH. Adden. 

By Mr. Burier: 


©. Whatwas the business in Boston that J. H. Adden attended 


A. The factory. 
Q. They had no store there? 
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A. I cannotsay. I was not there. 

Q. You don’t know what he did in Boston? 

A. No, sir; only the factory. 

®. How do you know that? 

A. Because on the bill-heads was, “ Factory, 122 Pearl street.” 

Q. Was that a factory or office ” 

A. That was the factory. 

Q. You really don’t know anything about it? 

A. Nothing at all, except what I tell you I saw on the bill-heads. 


Mr. Whittemore objects to all the above testimony as irrelevant. 


Tuomas W. Micuier, called and sworn for the complainant, says: 


sy Mr. Burcer: 


Q. What is your business ? 

A. My business is porter and warehouseman in a store. 

(). Were you or not ever employed at work in the store No. 58 
Custom-House street? If so, when, and by whom ? 

A. Yes, sir; at onetime in July, 1882; in Mr. Reynolds’ employ- 
ment, 

Q. At what were you employed ? 

A. I was employed to put the stock in order ; to see to what needed 

blacking, brushing, aud putting in order. 
317 Q. Whom did you meet whe you first went there under 
that employment, and what happened, if,anything ? 

A. When I came there in the morning, a little after seven o'clock, 
Mr. Reynolds was there talking to the keeper, so when I came to the 
door Mr. Reynolds stood up and said, “ Mr. Keeper, this is Mr. Mul- 
ler, the gentleman that is come to take charge of the stock ; to brush 
and clean it and see what it needs.” So I went in, and as I took a 
chisel to open a box a gentleman, whom I was told was Mr. Weber, 
objected to it. 

©. Who was Mr. Weber ? 

A. I don’t know. 

@. Whom did Mr. Weber tell you he was ? 


Mr. Whittemore objects. 


A. He told me he was the book-keeper of the store. 


Mr. Whittemore objects as hearsay and not binding on John 
Adden. 


Wirness: When I took the chisel Mr. Weber said he did not want 
anybody to touch anything. Mr. Reynolds asked him who was he, 
and he said he was the agent of Mr. Adden, and that he wanted to 
see an order from the sheriff before he would allow anything to be 
touched. So Mr. Reynolds went off,and I put on my coat again and 
sat down. So Mr. Reynolds came back with an order and gave it 
to the keeper, and he said it was all right. Then I went to work. 
(). How long did you work there? 

A. I worked a month. 
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318 Q. Was George W. Weber there for a portion of the time 
you were there? 

A. I cannot say whether it was George W. Weber or not. 

(. The Weber that was there that said he was the representative 
of Mr. Adden—how long was he there? 

A. Two and a half weeks, or three, after I commenced to work 
there. 

Q. Was he there during every day ? 

A. Yes, sir; every day. 

@ From what time to what time? 

A. Sometimes from half past seven or eight in the morning until 
one o’clock, when he went to dinner, and came back again and 
stayed until five or half past five. 

(). And after three weeks he disappeared ? 

A. Yes, sir, he disappeared; and then I came to inquire where 
he was, and I was toldthe went to Boston by the keeper. 


Mr. Whittemore objects to this as hearsay. 


By Mr. WHITTEMORE: 
Q. Was John Adden present when Mr. Weber said he was agent ? 
A. I cannot say. 
Q. When he said he was agent it was agent of John H. Adden? 
A. Well, he did not state what Adden. He said of Mr. Adden. 
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J. M. b. ReyNowps, Assignee, ) 
vs. - No. 10405. 
JoHN ADDEN ef als. 


Testimony of J. M. B. Reynolds Cont'd. 


Corrections to testimony taken before E. R. Hunt, Esqr., U. 8. com- 
missioner. 


J. M. B. Reynowps, being duly sworn, says: If on page 17, line 
11, in my testimony taken in the United States circuit court before 
EK. R. Hunt, Esqr., CU. S. com’r, 1 said 5758, I didn’t intend to. I in- 
tended to say 5738. 

On page 18, second line, instead of saying “ the suit” I meant “ the 
Smith suit.” 

On page 21, line 17, if I said “W.R. Morrison” I should have 
said “ R. W. Morrison.” 

On page 25.—On page 25, where the question is,“ What were the 
reasons which Mr. Parker gave for not joining you in these efforts 
to secure the property of the insolvent for the creditors?” I desire 
to answer as follows: “ He said that if Batchelor (Butler) won other 

suits would go on, and there was no use in our taking any 
320 steps whatever.” ; 
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Counsel for defendant, John Adden, makes same objection. 


On page 70, line 21, I desire to substitute the words “ Lancaster, 
New Hampshire,” for the word “ Boston.” 

On page 72, on lines 14 and 15, | desire to substitute the word 
“days” for the word “ day.” 

On the last line of page 72 and first line of page 73 I desire to 
strike out the words “ he was to give in a statement.” 

On page 93, line 6, I desire to strike out the words “ at the general 
meeting.” 

On page 75, line 9, I desire to strike out the word “ before.” 

On page 77, first line, I desire to substitute the word “say” for 
so.” 

On pages 85 and 86, instead of the answer there given I desire to 
substitute the following answer: “ He said it was not a bailable of- 
fense; that he (meaning Adden) ) was here under a subpeena. He 
was there, but his counsel was not there. Notice was served upon 
them. The messenger (magistrate) made a report that notice was 
handed to one of the counsel, who read it to the other, and they not 
coming, he, having waited until 5 o'clock, committed him (them).” 

On page 86, line 14, I desire to substitute the word “heard” for 
“said.” 

On page 86, last line but one, I desire to substitute the words 
“was in” for the words “ got into.’ 

On page 94, line 3 from the bottom, I desire to substitute “ 1883” 

for “1882.” | 
321 On page 95, last line, 1 desire to substitute the word “ June ” 
for the word “ March.” 

On page 97, in the last answer on said page, I desire to substitute 
the words “I heard Judge Houston ask Mr. Butler if he would go 
on, and Mr. Butler said he would go on” instead of the words “I 
heard Mr. Butler ask Judge Houston if he should go on, and Judge 
Houston said he should go on.” 


« 


Sheriff’s inventory of contents of safe at 58 Custom-House street, 
in connection with with testimony of J. M. B. Reynolds, identified as 
correct. Copied at page 200 of this transcript. 
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O22 Testimony of ID S. Wourtzburger and William Walsh and Lette r 
of Instructions as to Seizure and What Was Seized in Adden 
Suits. 


United States Circuit Court, Eastern District of Louisiana. 


REYNOLDS, Assignee, ) 
US. >No. 10405. y 
JOHN ADDEN et als, j 


BATCHELOR & Co. ) 
vs. » No. 10406. 
JOHN ADDEN et als. j 


Testimony taken on behalf of complainant before Edward R. Hunt, 
United States commissioner, this 6th day of May, 1856. 


Present: Frank N. Butler, Esq., for the complainant ; E. N. Whitte- 
more and C. 8. Kellogg, Esqrs., for defendants. 


Wittr1aM Watsu, sworn on behalf of complainant, says: 
By Mr. Burier: 


Q. What is vour official position, and how long have you occu- 
pied that position ? 

A. I am chief deputy of the civil sheriff, and have occupied that r 
position twenty-one years next Novem ber. 

(). Please examine that document and state whether or not that 

Is a copy of the inventory of the property which was held 
o25 under seizure by the sheriff in the suit of Jolin Adden against 
John H. Adden, No. 5585 of the civil district court. 

A. Yes, sir; that is a true copy of the inventory on file. 

Mr. Butler offers in evidence document marked Walsh No. 1. 

(). That property was under seizure in several other suits, was it 
not? 

A. Yes, sir. 

Q. Look at this statement, now, marked Walsh No. 2 and state 
what it is and what it shows. 

A. That isa full statement signed by the deputy sheriff in charge 
of the property at that time, showing what disposition was made of 
the property. 

Q. State what, if any, efforts were made by the civii sheriff to 
secure the attendance of one George W. Weber as a witness when 
summoned in the suit referred to, in connection with the injunction 
proceedings sued out by J. M. B. Reynolds, assignee, and E. H. 
Batchelor & Co. against John H. Adden and the sheriff. 

A. I know that strenuous efforts were made for a long time to se- 
cure that witness, Weber. -I placed different officers at the disposal 
of Frank N. Butler, Eesq., at different times, and also at the disposal 
of Mr. Butler’s chent—I forget his name now—when he was here 
from the North 
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Q. Do you know whether the sheriff was able to secure the at- 

tendance of Weber in court as a witness under subpeenas in 
| 324 the hands of the sheriff? 
A. No, sir;"he was not. 

Q. Did you receive any instructions from the attorneys of John 
Adden in suit No. 5586 of the civil district court with reference to 
what vou should seize under the attachment in that suit? 

A. Yes, sir; the written instructions are attached to this writ. 


Mr. Butler offers the instructions referred to in evidence. 


(). Was the seizure made in conformity to these instructions ? 
A. It appears so. 


Cross-examined by Mr. WHITTEMORE: 


M. This exhibit marked Wa!'sh No. 2 contains a full statement of 
everything seized in the various cases stated in it? 

A. It contains a full statement of everything sold. I have nota 
doubt that includes everything seized. I have no recollection of any 
property unsold. 

(). The property was seized in the order stated in that list? 

A. IL have a memorandum of the dates when the several seizures 
were made, at the bottom of that list marked Walsh 2. They were 
just as is stated in that list. 

, Q. ‘The seizure of Smith versus Adden was the first made ? 

A. Yes, sir. 

©. What date was it made? 
A. March 8, 1882. 
©. When was the seizure in the case of Adden vsrsus Adden 
made? 
325 A. March 16, 1882. 
(). Then, this property was already under seizure by Smith 
when the seizure by Adden was made? 

A. Yes, sir. 

Q. This inventory offered in evidence by Mr. Butler is a complete 
list of evervthing seized, is it? 

A. Yes, sir; everything that the sheriff got possession of. 

(). What is the net balance in your hands that is now in contro- 
versy ? 

A. $4,848.88. 


. By Mr. Butter: 


Q. That is after deducting all expenses incurred in the seizure 
and keeping this property during the pendency of this litigation ? 

A. Yes, sir; that is the net balance after deducting all costs paid 
out. 

(). Please state the amount of costs 

A. Well, this paper marked Walsh No. 2 gives a statement of all 
costs. 
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By Mr. WHITTEMORE: 


Q. A large portion of the cost was incurred in the case of Smith 
against Adden ? 

A. Well, Smith’s was the first case, but a large portion of the 
costs was for the keeping of the property. I do not know what case 
you would put that to, but the costs started in the suit of Smith. 


Letter of instructions as to seizure copied at page 199 of this 
transcript. 
326 Inventory of Store # 58 Custom-House Street, N. O. 
No. 1. 
“Walsh No. 1.” 
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) 346 I hereby certify that the foregoing is a true true copy from 
| the inventory book of this office and contains a complete list 
of all the articles and effects which came into the sheriff’s hands 
under the writ of attachment and the writ of fiert facias, issued in 
the suit of John Adden vs. John H. Adden, No. 5586, civil district 
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court, parish of Orleans, except the articles which were found in the 
iron safe at No. 58 Custom-House street, whieh articles are detailed 
in a separate inventory, a copy of which has been heretofore fur- 
nished the counsel tor J. M. B. Reynolds, assignee of Jolin H. Adden. 
New Orleans, May 6th, 1854. 
(Signed) WM. WALSH, Dep. Sh’ff. 


Inventory of contents of safe at 58 Custom-House street, copied at 
page 200 of this transcript. 


JAT E. 8S. WurtzpurGeER, sworn on behalf of complainant, says: 
By Mr. Butter: 


Q. What is your official position ? 

A. I have been chief deputy marshal for the last nine years. 

Q. State whether or not any effort was made by the marshal’s 
office to secure the attendance of George W. Weber as a witness sum- 
moned by the plaintiff, Reyiolds, assignee, and Batchelor & Co. in 
their suit against John Adden and others, No-. 10404 and 10405 of 
this court. 

A. ‘There were very zealous efforts made. 

(). With what success ? 

A. None up to this time; I cannot find the man yet. There were 
various reports of his having gone to Central America and up the 
railroad. 

(). Did you not endeavor to secure his attendance by attachment 
process of this court ? 

A. Yes, sir; I have two attachments. One I sent out in Novem- 
ber, 1885. ‘The first one was addressed to the previous marshal, and 
I had it for months in the hands of a special officer. Deputy Sim- 
monds reported to me that he watched the house night after night. 
Mr. Baker has the attachment in his hands now, and he has re- 
ported to me that he cannot find him either. 


Mr. Burcer: I offered, on a previous examination, to be produced, 
a certified copy of the schedules of debts, liabilities, and assets 
348 in the insolvency proceeding of John H. Adden, which I did 
not then have, but which I now produce and offer, marked in 
this exhibit Adden No. 1. 


Mr. Whittemore, for defendant, objects as being res inter alios acta 
and irrelevant. 

Mr. Butler also offers a certified copy from the insolvency pro- 
ceedings of Daymon, Temple & Co., showing the appointment, 
notice of appointment, and acceptance of John Adden, of Reading, 
Massachusetts, as assignee of said estate. 

Mr. Whitemore objects— 

Ist. As being res inter alios acta. 

2d. As irrelevant. 

ord. Too late. 

4th. That it seeks to reopen and revive the issue as to the resi- 
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dence and citizenship of John Adden and to elicit evidence as to 
said residence and citizenship, which issue has been closed and de- 
termined by the decree of this court on the motion to remand the 
above case. 

Mr. Butler also offers in evidence the testimony of Ambrose East- 
man taken under commission, produced and filed in this court on 
January 2d, 1886. 

Mr. Whittemore objects upon the grounds— 

First. That it is too late. 

2d. That it seeks to reopen and revive the issue as to the residence 

and citizenship of John Adden and to elicit evidence as to 
349 such residence and citizenship, which issue has been closed 

and determined by this court by decree on the motion to re- 
mand the above case. 

3d. That said testimony seeks to contradict the testimony of Jolin 
Adden, the plaintiff’s own witness, as to said residence and citizen- 
ship, and which testimony as to said residence and citizenship was 
put in evidence on the trial of the said motion to remand. 

4th. That said testimony seeks to impeach the said testimony of 
the said John Adden as to such residence and citizenship without 
plaintiff having called said John Adden’s attention to his supposed 
statement under oath before the probate court of insolvency for the 
county of Middlesex, at Cambridge, and without plaintiff having 
asked the said John Aden if he made such statements, and without 
plaintiff having given said John Adden an opportunity to deny or 
explain said statement, although plaintiff had the opportunity of 
doing all of the above when he had the said John Adden on the 
witness stand, and he gave his testimony, which was put in evidence 
on the motion to remand. 

Sth. He further objects to said commission and interrogatories 
and depositions upon the same grounds urged and the objections 
set forth in a paper containing the cross-interrogatories propounded 
to the witnesses and annexed to said commission. 

Mr. Butler also offers in evidence the affidavit made by the wit- 
ness, Ambrose Eastman, under date of April 29, 1882, and another 

affidavit of the same date, made by Walter M. Mason, since 
350 deceased, to prove that such affidavits were made of the facts set 
forth therein on the date referred to. 

Mr. Whittemore objects— 

Ist. That the said affidavits are ex parte. 

2d. That the defendant, John Adden, had no opportunity to cross- 
examine the affiants. 

3d. That said affidavits are res inter alios acta. 

4th. That the said affidavits are not certified according to law, 
no proof of the signatures of the affiants and no proof of the signa- 
tures and capacity of the persons pretending to attest said affidavits. 

oth. The same objections that were urged to the foregoing com- 
mission, interrogatories, and testimony. 

Mr. Butler next offers and produces the published statutes of 
Massachusetts for 1882, from which he specially offers section 1 of 
chap. 143, page 801. 
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Sections 1 and 2, chap. 157, pages 879 and 880; section 46 of chap. 
157, page 886. 

Mr. Whittemore objects on the grounds already urged, and that 
they are irrelevant. 

Mr. Butler here states : 

Owing to the objection made by counsel of John Adden on page 
70 of the testimony of J. M. B. Reynolds herein, taken on the 25 
April, 1884, to the effect that the statements of said witness relative 
to the alleged sayings of John Adden made by him on the witness 
stand were not admissible because they were not the best evidence, 
and did not affect —and contend that the best evidence was the evi- 

dence given by John Adden himself, I now offer from the 
OO testimony of John Adden, taken under commission herein, 
the following extracts only. 

Mr. Whittemore objects to any extracts from the testimony of 
John Adden being put in evidence by the plaintiff on the ground 
that in the testimony taken under commission John Adden was the 
plaintiff’s own witness, and if the plaintiff desires to offer any por- 
tion of the testimony taken under said commission he must offer the 
whole. 

Mr. Butler offers pages 5, 6, 13, and 17 of the testimony taken on 
March 30, 1883. 

He also offers pages 3, 5, 6, 7, 45,47, 49, 58, 61, and 62 of John 
Adden’s testimony, taken on March 31, 1888. 

Hie also offers pages 30, 31, 46, 49, 50, 52. and 69 of the testimony 
of John Adden, taken on the 10th April, 1883, under said commis- 
sion. 

He also offers pages 46, 49, 58, 70, 71, 109, 112, 114, 115, 241, 242, 
243, 244, 245, 246 of the testimony of John Adden, taken on the 3] 
March, 18853. 


oo02 Copy of Schedule on Insolvency of John H. Adden, Showing John 
Adden as of Reading, Mass. 


COMMONWEALTH OF MAssAcHUSETTS, | 
; > $$: 
Middlesex, . 


[, George M. Brooks, judge of the court of insolvency within and 
for the county of Middlesex, hereby certify that Joseph H. Tyler, 
whose signature Is affixed to the annexed certificate, is the register 
and proper certifying officer of said court of insolvency, and has by 
law the custody of the seal and all the records, books, documents, 
and papers of or appertaining to said court of insolvency, and said 
certificate is in due form as used in this Commonwealth. 

In witness whereof I have hereunto set my hand this eighteenth 
day of April, in the year of our Lord eighteen hundred and eighty- 
five. 

(Signed) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 
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303 COMMONWEALTH OF MASSACHUSETTS, 
8s: 
Middlesex, 


[SEAL | Court of Insolvency. 


\ 

I, Joseph H. Tyler, register of the court of insolvency for said 
county of Middlesex, having by law the custody of the seal and all 
the records, books, documents, and papers of or appertaining to said 
court, hereby certify the papers hereto annexed to be true copies of 
the schedules of creditors and property, the inventory, and the lists 
of debts proved, and an entire transcript of the docket record in the 
case of John H. Adden, of Reading, in said county, an insolvent 
debtor, on file in said court and of record. 

In witness whereof! have hereunto set my hand and the seal of 
said court this eighte.:‘! day of April, in the year of our Lord one 
thousand eight hundred and eighty-five. 


JOSEPH H. TYLER, Register. 


(Signed) 
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MIDDLESEX, 88: 
Marcu 10rH, 1882. | 
Then personally appeared the before-named insolvent debtor and 
made oath that tne foregoing schedule of his creditors made 
so7 and signed by him is in all respects just and true, according 
to his best knowledge and belief. | 


Before me— 


(Signed) ALONZO V. LYNDE, + ae % ; 
Justice of the Pe ace. 


Endorsed on back: Case No. 1821. Schedule of creditors in the 
case of John H. Adden, insolvent debtor. Filed March 10th, 1882. 


358 This schedule is to be filled up, signed, sworn to, and filed 

with the register by the debtor within five days after date of 
the warrant and a copy thereof delivered to the messenger within 
three days. 


COMMONWEALTH OF MASSACHUSETTS. if | 
: 8S ¢ 
Middlesex, j 
Court of Insolvency. 


Schedule of Real and Personal Estate of John H. Adden, of Reading, in 


on 
the County of Middlesex and Commonwealth of Massachusetts, Insolv- 
ent Debtor. 
Description of property. | Where situated. It mortgaged, to whom 
| and for how much. 
ee oe me siiliiaiatamariiiiapiaa tii A ia ii ‘sinha | 
Shoe stock & materials —_- ' 3 138 Pe: orl St., I ici None. 
Tools & machinery ate co 
OGCS Carhttse..nncnwccnces = inisneimeeiinnt aati nella | © All under attach- 
| | mentsuitof Ho- 
: bart and others. 
About 600 cases of shoes___.. be” ~~ % 58 Custom-Hous se | None. it 
ie , New Orleans, La. ' Valued at $18,341.47, m 
| under attachment by 
B. A. Smith & Co., 
of N. 
Office furniture._........._.| In store % 58 Custom-House } None. 
St., New Orleans. La. 


Accounts, notes, & drafts due | in Louisiana, Arkansas, Missi/ssippi, Tennessee, & Ala- 


bama, | amounting to ab’t $280,000. | 4 
Sundry notes, drafts, & ace ‘ts | due to Boston store, about | $10,000. 
1 horse, 2 c arriages, & har- Sopianeii W- nn nee ne ean - == == ===} None. 
nesses. 
LL. 2k eee ne Fae 
Hay & tools in stable _...--- 4 a BE On oe 
Household furniture & wear- |..............-.............| Exempted. 


ing apparel, 


309 (Signed) JOHN H. ADDEN. 


TT —S—_— i 


e 
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MIDDLESEX, ss: 
Marcu 10rn, 1882. 
Then personally appeared the before-named insolvent debtor and 
made oath that the foregoing is a correct schedule of all his real and 
personal estate, according to his best knowledge and belief. 
Before me— 
(Signed) ALONZO V. LYNDE, 
Justice of the Peace. 


Endorsed on back: Case No. 13821. Schedule of property in the 
case-of John H. Adden, insolvent debtor. Filed March 10th, 1882. 


360 COMMONWEALTH OF MASSACHUSETTS, 
vf: 88 
Middlesex. 


Court of Insolvency. 
[sEAL.] In the Case of Joun H. Appen, Insolvent Debtor. 


To Dixon Washburn, of Natick ; Joseph L. Pratt, of Reading, and 
James A. Bancroft, of Reading, all in said county of Middlesex, 
Greeting: 

You are hereby appointed to appraise, on oath, all the estate, real 
and personal, of- the said insolvent debtor which the assignment 
vests in the assignees of said estate and which has come to their 
possession or knowledge. When you have performed that service 
you will deliver this order and your doings in pursuance thereof to 
said assignees, that they may return the same to the court of insolv- 
ency for said county of Middlesex. 

Witness my hand and the seal of said court this twenty-third day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-two. 

(Signed) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 

SUFFOLK, 88: 

Boston, August 21, A. D. 1882. 

361 Then the above-named Dixon Washburn, Joseph L. Pratt, 

and James A. Bancroft personally appeared and made oath 
that they would raithfully and impartially discharge the trust reposed 
in them by the foregoing order. 

Before me— 


WILLIAM A. SARGENT, 
Justice of the Peace. 


Pursuant to the foregoing order to us directed we havé appraised 

said estate as follows, to wit: 

Amount of real estate, as per schedule exhibited ...--. $ 

Amount of personal estate, as per schedule exhibited -. $30,277 70 
DIXON WASHBURN, 
JOSEPH L. PRATT, 
JAMES A. BANCROFT, 

Appraisers. 
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MIDDLESEX, 88: 
Sept. 14tn, A. D. 1882. 
Then personally appeared J. M. B. Reynolds aud Stillman E. 
Parker, the assignees of said estate, and made oath that the foregoing 
isa true and perfect inventory of all the estate of said insolvent 
debtor which the assignment vests in said assignee that has come to 
their possession or knowledge. 
Before me— 
A. V. LYNDE, 
Justice of the Peace. 


362 (This schedule should be divided into at least four classes: 

Ist, household furniture, &c.; 2nd, shares in corporations ; 
3rd, promissory notes and other securities; 4th, property employed 
in business, “&c.) 


Schedule of Personal Estate. 


Shoe stock and machinery in Boston-...---- 1,596 70 


Personal property at Reading, Mass....---_-- 109 

1,705 70 
Notes & accounts due Boston, $10,000_...-...---.-.- . No value. 
Stock in hand sheriff in New Orleans..-.......-.---- 8.572 00 


Notes & aee’ts in hand sheriff in New Orleans from 
best information In our possession is — follows: 


Amount returned by J. H. Adden, $280,000; valued by 
DG idlinene sie aieniiaitin dh daatinindeaietacinaainecebi eileen capeenieiieisiatinditiida 19,950 00 


$30,227 70 


Endorsed on back: Case No. 1321. Inventory in the case of John 
IH. Adden, insolvent debtor. 
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363 COMMONWEALTH OF MASSACHUSETTS, | .. . 
88 ; 
Middlesex, f 
Court of Insolvency. 
In the Case of Joun H. Appen, of Reading, Insolvent Debtor. 
A List of Debts Due from said Insolvent Debtor, Duly Proved and Al- 


lowed by the Judge of said Court at the First Meeting of His as reditors, 
Held March 23d, A. D. 1882. 


| 
i adele alia ' ar er | Privi- | Not privi- 
Names of the creditors, | esidence. | leged. | leged. 
' 
Dana Knox ...-.-- i ibaliclndiinisinpiianinsiin MFRS wcncmeccubnee ame beocutewan asia 15 75 
Boynton & Bancroft..........-.--- ve seo winncnenti cosas ened neglibideeiiei lace dae 195 90 
Abington Tack & Machine Co.....| Abington .......-...--.--|........| 67 65 
WCE IU: ndeisnntemadine Rn SEE: 31 94 
Be. fl, > ss IR a ee Fae 660 28 


©. O. Mieke @ GB. cc ncennnnsces] DOR nccccenin eidecleiicg lillies eal 210 30 
Luci ius Bee he X a aeceictiinet raitecihiat intent wn onan enwene|<«-ccecoees | 683 47 
E. & A. H. Batcheller & Co...---- us ee Me kw 
_ fe sure eS aS OM. 8 - ine hes na es Pe a aE Ee OL Se ROE CS 58 40 
BAP TS cndininiaiennnwinnnent Ee DTU cide ant mere a4 
eens? DB. DUNG .ccccccunccnn! OTR TORE teense Be 

pS 8 £6 Ee Cn , ipuaidieiaitn — 5,403 33 
DOROOR Ts Mss cee cccccccet COE eis ee | 22 83 

i ti Gd ttc ni lt EO PRE EA ws Skee ae 18 45 
is e on : .., 60 00 | 

a — west tye a ‘iaeiaeclia’ 51 10 
How, yee: aa iiepsinininii adailicamiaaie | 


te MM en a Bg ROS CR aR 14 70 


Ho ug rh & Rummey = Se ig a Se PA 15 06 
LD. F NE ee IP IRE oT | 55 OS 

James .. Phe ‘nney & a és ere ee ee 10 76 
db4 Chace, Merrett & Blane ‘hard ee ee je ES g29 55 

Frederick Jones & Co... _-. sé am ee Fee | 1.586 G2 
RW. Memereeds Bi Oeicccccccmncel % ec necenct ee 
r. C Hal) X Son Sa TS : Ra ES a aS 2R9 12 
Nichols & Farnsworth. __._..--. ‘“ PM eee 
Ira Lb. Lancaster STE Ne aa ES a ae ‘6 ee Pie See 2.749 46 
me ee ,  f . RE a Oe 656 15 
Pierce & Son ia cia iia see ml ii i a ti ts PES i ees Pee 5O8 ae! 


Wm. Quinn i oe oe chk cecum 616 48 
Wallace & Macomber _. eee lec LR MAE Saibe 
Ce ae ee i a ee Tee Ae Ee il 492 O7 
Kimball Bros (ostnebeambecane , 4 ; 

Ts iid | a... 


Jacob i silica — W obern : ae 100 OO 5,794 30 
Le ae: Reading a ee 
tufus Crane — wicca ib tesa tia cas lai iia oo Hanover. Pap MRL Sep SE ce Mle Ae IC sai ait il ie 9 145 45 


John B. Walcott. woe FARMS - ” eo . 3,270 00 


on RF CE OO enanablandinaisink Caisdaeunaiin 1,434 62 
SOU Ge TY siinknediindinn OW SOUR cciiinieseedodenein 805 71 
Attest : 


(Signed) J. H. TYLER, Register. 


24—153 
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365 At 3d Meeting. Sept. 14th, 1882. 


Privi- Notprivi- 


N: Ines rf cre, if rs -Psir > ‘. 

4 co * { the ¢ Lite Ss. R ide ne leved. leged. 
ee | REN SEEN 
ee eee vA . aad a er 877 20 
John Lane Fe aE ae SE a er Cena e mE és ie Ranger EM On Oca 39.240 48 
Frank Lewis a rN ae s aes-oiul aawatial seatek 1O7 oO 
Henry (;. Richardson is ; eee ai slits ia ci ss in Win: ein sa: sa cis ibid iii 8.591 yf 
PRURUCL SNOT oon cane none Pembroke. __.. op snion sescecaesd iaunpaaaiaidalls 27 (OO 
Philo R. Gullerson See EE ep ON MED! Aon omni 945 50 
Kdward F. Adden : ooncee| POTtRUMmberianG, HN. H....\sacc«- 11,658 3 
selo S. Nash. adm’r ns Abington EN Nieto amie) Swe B4 1) 
Augustus McDuftie a el I 114 OF 
Traders’ Nat. Bank cc a Sa at I 1379 98 

y ey 5 es be: 1.279 89 
Josinh \. Jones nee DR nea: 7s r Mee tenn agen ea HY 17 
Seavy, Foster & Boroman_.. , ms ‘int vain iim aa ae 05 Yo 
Sarah L. Ross... .. ee a sit ORR een 7 88 
Mark Buckley . ; a § 5! 

Timothy Coughlan a sichaioal meee ' sdiendiinnas 4 67 
i os ; echo 28 OO 
Aaron Hobart chants scared wtaiean ¢ Ea’ ae a 63 54 
Attest: 
(Signed) J. H. TYLER, Register. 
** ’s) . ‘ - ~- ) *y 
At Adj’d 3d Meeting, Jan’y 25th, 1883. 
emai: Tere Te i i, R08 35 


Endorsed on back: 45. Case No. 1821. Lists of debts proved in 
the case of John H. Adden, insolvent debtor. 


366 Case No. 1321. 


Joun H. Appen, of Reading. 
1882. 


(1) | “ 
March 10. Debtors’ petition filed & warrant issued, returnable 23d 


(3) 
inst.; schedule of creditors & property filed. 
“11. First publication. 


2) 
“ 23. First meeting ; wanna returned; claims allowed of 
oA 6) : 
David Knox, Boynton & Bancroft, Abington Tack & 
~ Q 
Machine Co., Wendell aS S. E. Parker, adm’r; 
10 1] 
C. O. McLain & Co., Lucius mined & Son, E. & A. H. 


(12) (13) (14) 
Batchelder & Co., W. Matten, Aaron Hobart, Ebene- 
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(15) (16) (17) 
zer - Burton, Albert p. Damon, Reuben H. Mitchell, 


J. R. hae & Co., ab Parkes, Buchanan & Dow ; 
How ,Galloup & Co. « ‘ace, Hough ‘& Rum. 
ney, O. F. Belcher, a P. ee Chase, Merritt 
& Blanchard ; Veodetih ete & Co., R. W. , 
& Co., P. C. Hall & Son, Nichols & Farnsworth, Ira B. 
a T. A. Whicher & Co., Pierce & Son, Wm, 


34) 
Quinn & Co., Wallace & Macomber, Chas. W. Has- 
(37) (38) (39) 
kell, Kimball ‘hin amon T. Jefts, Jecob y 
(40) (42) (43) 
Edwin Burdett, tafus C rane, J. B. Walcott, B. T. Nash, 
(44) 
J. T Tubby ; list of debts proved filed; Stillman E. 
Parker, of Reading, and John M. B. Reynolds, of Bos- 
46 
ton, appointed by the court assignees and their accept’s 
(47-8) 
and bonds filed ; assignments made and recorded, vol. 
(49) 
3, page 87; order issued for second meeting, 25th May 
next. 
(50) 
April 5. Petition & order for ex. from sale at auction filed. 
(51) 
May 8. Petition of A. H. Batcheller for examination of 
367 debtor presented and sum-ons issued, ret. 11th 
inst. 


May 11. Summons returned ; debtor sworn for examination. 


. 8. Petition of A. H. Batcheller for ex. of John Adden & 
order thereon filed. 
25. Second meeting ; solien returned ; debtor’s al filed. 
: “ Pitition & order for ex. from Jno. till 3rd meeting filed ; 
order issued for 3rd meeting, 14 Sept. next. 
June 5. Petition of J. M. B. Reynolds’ assigns for ex. of John Adden 
& order stan filed ; onan issued. pe 


Sept. 4. Petition of J. M. B. Reynolds’ assigns for ex. of J. Ames 
& citation issued, returnable 14th inst. 
(57) (63 & 65) 


14. Third meeting ; order returned ; claims allowed of J. Lane, 


188 J. Me B. REYNOLDS, &C., VS. JOHN ADDEN ET AL., &C¢. 


(64) (66) (67) 
R. C. Keith & Bro., F. Lewis, H. G. ae L. 
(GR) (69) (70) 71) 
Lefurgey, P. IR. Gutterson, E. P . Adden, B. F. ak, 
(72) (73 : 74) (75) 
adm’r; A. McDuffie, Traders’ Nat. Bank, J. ~ Jones; 
(76) (77) 
Seavy, Foster & Bowman, S. L. Ross, M. Dadiber y 
79 (80) 81) (45) (82) 
Coughlan, C. P. Reed, A. ehest: see list, inventory 
83 
filed; assignees’ pet. for ex’m’ of Eliab Parker. He ap- 
(84) 
peared & was sworn. Ass’n’s’ pet. for ex. of Albert P. 
RD 
Damon & cit. issued. Meeting adj’d to 12th Oct. next. 
(86) (R77. RR, 89) 
22. Creditors assent & assignee-’ notice of appeal filed. 
1882. 
. (89) 
Sept. 28. Citation returned; Albert P. Damon appear- and is 
sworn for ex. 
(St) 
Oct. 12. Meeting pursuant to adj’t; objection to discharge filed ; 
mceting adj’d to 25 Jan’y next. 
1885. 
(87) 
Jan’y 25. Meeting aus" ant to ad)'t ; claim allowed of Man’f’rs’ N. 
»} 
Bank. See list. 
368 Meeting adj’d to 24th May next. ° March §, debtors’ 
( S25 ) 
examination filed. 
May 24. Meeting pursuant to adj’t, & again adj’d to 11 Oct. next. 


RR OWL an 
June 9. Petitions of J. M. B. nevaitiie ass’ee for ex. of J. Lane, & 
(91, 92) 
K. F. Adden presented & citations therein issued, ret. 
7 f > 
i¢4 Inst. 


(922) 
14. Citation returned & J. Lane sworn for ex.; citation not 
(5 ) 
served & new citation issued, ret. 28 inst. 
Rg 
July 21. Order on petition for ex. of J. Lane. 
O4 
23. Petition of J. M. B. R.. ass’ee for ex. of A. Hobart, filed 
ay (90) 
& citation issued, ret. 28 inst.: shiation issued & Hobart 
on 


sworn for ex.: citation returned unserved. 


1SSS. 
Oct. 11. Meeting pursuant to adj’t & again adj’d to 10th Jan’y 
next. 
1884. 
Jan’y 10. Meeting pursuant to adj’t & again adj’d to 24 April 
next. 
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(97) 
Feb’y 1. Petition & order thereon for ass’gn’es to file acc’ts filed. 
April 24. Meeting pursuant to adj’t & again adj’d to 26th June 


next. 
June 26. Meeting pursuant to adj’t & again adj’d to 23d Oct. 
next. 
(98 
July 10. J. M. B. Reynolds’, ass’ees, acc’t filed. 
(99) 
July 16..Reynolds’, ass’ee, petition to expunge claims of J. Ames 
(100) 
and A. P. Damon filed. 
(101 & 102) 
July 24. Respondent’s answer filed. 
1884. 
(103) | 
Oct. 3. Petition of Reynolds to cite in Parker, his co-assignee, 


(104) 
filed and citation issued, ret. 9th inst. 
369 Oct. 3. Meeting pursuant to adj’t and again adj’d to 13th 
Nov. next, at 2 p. m. 
Nov. 15. Meeting pursuant to adj’t to 10th Dec. next, then to 11th 


instant. 
(99, 100, & 103) 


Dec. 11. Meeting pursuant to adj’t; hearings had and petitions 
dismissed ; meeting adj’d to 23d April next. 
1885. 
(104) 


Jan’y 13. Petition to declare J. Lane a general partner of debtor, 


(105) 
&c., filed & citation issued; ret. 22 inst. 


22. Citation returned; hearing adj’d to 28th inst., at 94 a. m. 
28. Hearing adj’d to 17th Feb’y next, at 93 a. m., then to 


lith April next. 
114 


April 11. Petition dismissed. 


370 Pages of Testimony of John Adden, Taken March 30, 1883, 
Offered by Mr. Butler on Behalf of Complainant. 


Pages 5 and 6. 


Q. April of what year? 

A. 1861, I believe; I think so. 

Q. How long did you continue to do business in New Orleans from 
1861, on your own account? 

A. Well, I could not say because my memory—I can’t remember 
as I use to. 

Q. Were you in business more than a year? 

A. Yes, sir; I think so. I think that Mr. George and my son had 
the business in 1865. I think so; that is my impression. 

Q. Then, you did business on your own account from 1861 to 1865? 
A. I think so. 
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Q. Whereabouts ? 
A. 81 or 85 Canal St., I guess. 
Q. What was the character of your business there? 
A. Boots and shoes. 
Q. Did you have any one associated with you in business ? 
A. No, sir; not at that time. 
Q. Did you at any time? 
A. No, sir; not here. I never did. 
Q. Never had a partner in New Orleans? 
A. I think not. 
Q. Don’t you know that you had a partner in business with 
871 you in New Orleans? 
A. That is something I never thought of. 


Page 1s. 


Q. What capital did the business of your son, John H. Adden, & 
Mr. Ogden George consist of? 

A. Mr. Ogden George had $50,000. 

©. What capital had your son? 

A. My impression, about $15,000 or $20,000 or $25,000. 

Q. Where did he get it? 

A. I let him have part of it. 

@. Was it part of the stock that you turned over to him ? 

. Yes, sir; he had that as part. 

3 Ilow long did your son, John H. Adden, continue to do business 
as a partner with Ogden George in the city of New Orleans? 

A. Well, I could not—I don’t know what year he died. I could 
not say. 


Page 17. 


Q. And since that time your son has done business in New Or- 
leans with whom? 

A. With himself only. 

Q. Who has managed that business in New Orleans” 

A. I have 
12 Q. You had charge of that business ? 
I think so; ever since Hufft left. 

Q. What capital did your son, Jno. H. Adden, use in business 
when he started on his own account, after having dissolved partner- 
ship with Mr. Huft ? 

A. $50,000 or $60,000. 
(2. Where did he get it? 
A. Made it. 

Q. How did he make it? 
A. Shoe business. 


ones 
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Pages 3, 5, 6, 7, 45, 47, 49, 58, 61, and 62 of John Adden’s Testimony 
Taken on March 31, 1883, Offered by Mr. Butler. 


Page 3. 


Q. What was the style of the business carried on during that 
period ? 
A. The name? 
Q. Yes. 
A. Well, I don’t know whether he and I carried it on together or 
he alone. I would not say positively about that. 
(. It was either carried on by you and he together or by him 
alone? 
A. Yes, sir. 
Q. If it was carried on then by him and you together, then he 
had an interest in the concern during that period ? 
79 A. If it was so, yes, sir. 
Q. Did you have a factory ? 
A. Yes, sir. | 
(©. In his name, in Boston, at that time? 
A. Yes, sir. 
Pages 5, 6, and 7. 


Q. I ask you if he commenced doing business with you. Did he 
ever do business before with anybody else ? 

A. I think'not, sir. 

(). He started business, then, with you? 

A. I think so. 

(). And it was either carried on by him in his name individually 
or by you in your name individually or in the name of both par- 


ties ? 


A. Yes, sir; me or the other. 

Q. Who furnished the capital for that business? 

A. I furnished it. 

Q. How much was it? 

A. Well, at that time perhaps it was six or eight thousand that 
we had in goods. ; 

Q. Six or eight thousand dollars in goods? 

A. Yes, sir. 

Q. In 1865 I understood you to say that you gave up business 
and your son, John H. Adden, continued the business or entered 
into the business in partnership with Ogden George? 

574 A. Yes, sir. 
Q. What capital did your son put into that business? 

A. He put in, if my recoliection serves me right, from fifteen to 
twenty-five thousand dollars. 

Q. Where did he get that capital ? 

A. I had it. 

Q. Was it in cash or goods? 

A. Both, I believe. 
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(). How much in cash ? 

A. I could not say exactly about that, sir. 

Q. You could not say exactly about that? 

A. No, sir. 

. How much in goods? 

A. From fifteen to twenty-five thousand dollars. 

Q. In the goods? 

A. In the goods or money, whatever it was. 

(). Do you know whether there was any large amount of cash put 
into that concern at that time by him? 

A. I don’t know that there was. I don’t think it was a large 
amount. I think it was mostly in stock of goods. 


Page 45. 

Q. When the store in New Orleans needed — supply of goods who 

ordered it? 
A. | ordered it. 
375 Q. Then it was your business to keep the establishment 
stocked here ? 

A. Yes, sir. 

q. And your business to determine who should be and who should 
not be customers of the concern ? 

A. Yes, sir. 

Q. Did that continue down to the period of your son’s surrender 
in the insolvent court in Massachusetts ? 

A. Yes, sir. 

(). Were you familiar with all the details of the business at 58 
Custom-House street ? 

A. I thought I was, as a general thing. 


Page 47. 

(). You kept a close supervision over everything ? 

A. Fairly, I guess; as well as I was capable of, perhaps. 

Q. Were books of account kept by John H. Adden at 58 Custom- 
House street? Did you keep books of account there? 

A. No, sir; I did, not keep any books. 

. Were any books kept? . 

A. Yes, sir. 

(. By whom were they kept ? 

A. By Mr. Weber. 

Page 49. 
Q. Did he continue to serve John H. Adden or the busi- 
376 ness at No. 5S Custom-House street after that surrender? 
A. He was there; yes, sir. 

Q. By whom was he employed there after that date? 

A. If it was anybody it was me, I suppose. 

Q). Did you keep him there? 

A. Well, I suppose so; I suppose I did if it was any one. 

Q. How long did you continue to keep him there or keep him in 
your employ at all? 
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A. I don’t recollect now, sir; I could not say. 
(). Has he ever been discharged by you? 

A. Not particularly so; no. 

Q. Not particularly so; no? 

A. No, sir. 


Page 58. 


Q. Had he anything to do with the books? 
A. He had all, if there was anything to do with them. 
@. He had them, then, in his charge during that time? 
A. Yes, sir; always had them. 
Q. And whet were you doing there? 
A. Nothing. 
Q. Were any bills paid during that interval ? 
A. Not that I know. 
Q. Were any collections made during that interval? 
A. Not that I know of. 
Q. What time during the day were you in the habit of 
377 ~=spending at that place? 
A. The middle of the day. 


») 


Pages 61 and 62. 


Q. Was he in your employ when he met you in Mobile in the lat- 
ter part of May, 1882? 

A. Not specially in my employ; he was not. 

Q. What took him to Mobile at that time? 

A. I don’t know particularly what he came for now. 

Q. You don’t? 

A. No, sir. 

Q. How was he called there? 

A. Well, I am inclined to think that I wrote him to come over; 
that is my impression. 

Q. What did you want him there for? 

A. I wanted to see him. , 

(). About what? 

A. Because I was going North, and I wanted to see him to look 
after things. 

Q. Look after what things? 

A. Why, to see what Mr. Reynolds was doing. 

Q. You wanted him to look after Mr. Reynolds? 

A. Yes, sir. 

Q. Did you want him to look after the affairs of the store 58 Cus- 

tom-llouse street ? 
37§ A. I wanted him to look out and see how things was going. 
Q. What was he doing? ° 

A. Nothing. I gave no directions. 

©. You sent for him to come to Mobile? 

A. I think I did. 

Q. Wanted to give him instructions ? 

A. Yes, sir; you may call it so. 
25—153 
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Pages oOo), 3 . 1}, 49, 50, D2, and 69 of the Testimony of John Adden, 
Tuken on the 10th April, 1883, by Mr. Butler. 


Pages 30 and 31. 


(). Did you have them in your custody? 
A. I had them in my custody if I wanted them. 
(). Were they or not in your custody as the manager of this busi- 


ness ? 


A. Yes, sir. 

@. Then you had them in your custody ? 

A. Yes, sir. 

(). Where were they when you came to New Orleans from Boston 
in April, 1882—those notes and drafts? 

They were in the safe. 

(). Did you see them there about that time? 

A. I think so, sir. 

(). Did Ye handle them or any of them? 

. I think I might. 
O79 ny Who was present when you ever handled any of those 
notes and drafts that you refer to after you returned from 
Boston in April, 1882? 
The book-keeper. 

(). Mr. Weber? 

A. Yes, sir. 

Q. Anybody else? 

A. No, sir; not to my knowledge. 

(). Nobody else ever saw them but the book-keeper and yourself 
while you were present? 

A. Not to my knowledge, sir. 

(). When were they last about—where were they about when you 
last saw them ? 

A. Well, in the safe, where they always were. 


Page 46. 


As a matter of fact, don’t you know that they weren’t seized— 
the notes, the drafts, and the accounts? 
I know 
(). Did you not handle the notes and drafts and accounts your- 
self and have them in your possession between the first of April 
and the 16th of May, 1882? 
A. I think I did. 
Q. Did you turn over any notes, drafts, or accounts, the property 
of John H. Adden, insolvent debtor, to the sheriff? 
ost) A. No, sir. 
(). Who paid the expenses of Stillman E. Parker to come 
out here? 
A. He paid them himself, I suppose. 
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Pages 49 and 50. 


Q. That is all he did, to your knowledge ? 

A. Yes, sir. 

Q. Was that the purpose for which he was chosen assignee ? 

A. He expected when he came here to meet Mr. Reynolds at the 
store, which he did not, as I understand it, for four weeks. 

Q. Did he make any effort to collect anything for the creditors of 
John H. Adden, that you know of? 

A. Not to my knowledge. 

Q. What money, bills, notes, or accounts belonging to John H. 
Adden did you take away with you in May, 1882, when you left for 
Mobile? 

A. I did not take any away. 

Q. Why did you not take them with you? 

A. Because I did not wish to. 

Q. With whom did you leave them ? 

A. With Mr. Weber. 

©. Was Mr. Weber here when you left? 

A. I think he was. 1 won’t be positive about it. 

(). You stated in your examination yesterday that he left several 
days before you did. 

A. Well, he might. I don’t recollect about that. 


381 Page 52. 


Q. According to the schedule which is filed in the insolvency of 
your son, the data upon which the same was made being, as I under- 
stand, furnished him by you, there was some two hundred and 
eighty thousand dollars’ ($280,000) worth of notes, drafts, and ac- 
counts, the property of John H. Adden. Why did you not see that 
these assets were put in the hands of some person—responsible per- 
son— before you left here? 

\. I thought I did. 
). In whose hands did you leave them ? 
A. I left them in Mr. Weber’s bands. 

(. Are you certain of that? 

A. I think so; yes, sir. 

Q. If you left them in Mr. Weber’s hands, then Mr. Weber could 
not have been here? 

A. Of course, all of them was here was in Mr. Weber’s hands. 


, 
‘ 
, 


Page 69. 


Q. In fact, you don’t know anything about the breaking open of 
the safe ” 

A. Just what I told you is all what I know. 

(. And that is purely hearsay testimony from a lettter which was 
written by George W. Weber? 


i. Yes, sir. 
(). Where was George W. Weber at the time? 
382 A. In New Orleans. 


@. In New Orleans? 


196 J. M. B. REYNOLDS, &¢., VS. JOHN ADDEN ET AL., &C. 


A. I think. 

Q. Did you get a letter from him in New Orleans about the mat- 
ter? 

A. I think so. 

Q. When did it occur—when was that letter written ? 

A. I think it was in May. 


Pages 46, 49,58, 70,71, 109, 112, 114, 115, 241, 242, 243, 244, 245, 246 
of the destimony of John Addi n, Taken on the 31st March, 1883, Offered 
by Mr. Butler. 

Page 46. 


Q. Were you familiar with all the details of the business at 58 
Custom-House street? } 

A. I thought I was, as a general thing. 

Q. You have kept a close supervision over everything? 

A. Feirly ; I guess as well as I was capable of, perhaps. 

(). Were books of account kept by John H. Adden at 58 Custom- 
House street? Did you keep books of account there? 

A. No, sir; I did not keep any books. 

Q. Were any books kept? 

A. Yes, sir. 

Q. By whom were they kept? 

383 A. By Mr. Weber. 


Page 49 copied at page 375 of this transcript. 
Page 58 copied at page 376 of this transcript. 


Pages 70 and 71, 


Q. What was your objection to being examined in connection 
with the insolveney of your son before the commissioner? 

A. I had no particular objection. I always told them I would 
be examined. 

Q. Told whom? Who did you tell you would be examined ? 

A. Why, I told several of the creditors, | think. 

Q. But, notwithstanding the fact that you told them you always 
were ready to be examined, when you were notified to be examined 
before Commissioner Jno. E. Eustis in this matter of the insolvency 
of your son one of your reasons for leaving the city at that time was 
to avoid that examination. 

A. Not altogether. 

(). I asked you if one of your reasons was not. 

A. Yes, sir; you can call it one of your reasons. 

Q. Now, will you please state what the objection was to your 
being examined as witness in the insolvency proceedings of your 
son ? 

A. Not any. 

Q. Still you did object without any reason ? 
384 A. I objected without any; that when I got ready I was 
willing to be. 
. When you got ready you were willing to be? 


=O > 


A. 
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. Yes, sir. 
. Where did you go after you left Mobile in May, 1882? 
. I went home. 


Page 109. 


How far above? Don’t you know he lived on Phillip street ? 


. No, sir. 


You were not very well acquainted with him except he was a 
in your employ? s 


. That is all. 

. You don’t know anything about his family, then ? 

. No, sir; not particularly. 

. Who is Mr. Henry Weber? 

. Henry Weber? I think that is his father. I won’t be certain 


Where does he live? 


. I don’t know, sir. 


Did you ever have any business transactions with him? 


. I sold him a note once. 
. How did you come to sell him a note? 
. Because he wanted to buy it. 


Page 112. 


Q. Was the note according to its face passed due when you 
sold it to him? 
I could not tell you that. I think it was, you know; butthen 


I would not say positively. 


Q. 


Had you had any business transaction with Mr. Henry Weber 


before ? ! 


A. 
Q. 
A. 
Q. 
A. 
Q). 


No, sir. 

What is his business ? 

It is a milkman, I believe. 

Is he any kin to George W. Weber? 

Father, I understand. 

Has he ever followed any mercantile or commercial pursuits 


as far as you know? 


A. 


Not as far as I know. 


Pages 114 and 115. 


Who did you ask to see him about it? 


. I have no knowledge of asking any one. 
. Well, did you first meet up with him on the street? 
. No, sir; he was occasionally in the store. 


On one of those occasions then you suggested to him the pro- 


priety of buying this note? 


A. 


I think so. I don’t recolleett particularly. I don’t recollect 


the particulars about it. 


‘> ’ > 
ooo 


Why is it that you have no recollection of the particulars 


about it? 
A. Because I sold him the note, and that is all. 
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Q. Well, did you sell it for cash or a note? 

A. I sold for a thirty-day note. 

Q. You remember that particular about the transaction ? 

A. Yes, sir; I do. 

Q. Now, please tell us when you did it. 

A. I could not tell that. 

©. Could not tell that? 

A. No, sir. I can, I guess, by referring to some of my books. I 
recollect it was a thirty-day note, but I could not 

Q. Now, please tell us the amount of the thirty-day note that he 
gave you. 

A. Yes, sir. Five hundred dollars. ‘Ten cents on the dollar. 


Pages 241, 242, 243, 244, 245, and 246. 


Q. Dv you know whether it was or not? 

A. Well, that is my impression. 

Q. Have you anything but an impression on the subject? 

A. Well, I think the notes speak for themselves, and the books 
will tell for themselves exactly when those notes were given and all 
about it. 

Q. When you returned here in April, 1882, from Boston who was 
in the store No. 58 Custom-House street ? 

A. The sheriff was there and keeper, or something like that. 
387 Q. Anybody else? 
A. Mr. Weber, I believe, was there, and Christ. Stock. 

Q. Then Mr. George Weber and Christ. Stock and the sheriff were 
in) possession ? 

A. The keeper was in there, and Christ. Stock and Mr. George W. 
Weber. 

Q. Well, where were the books? 

A. In the safe. 

Q. Who had the key of the safe? 

A. Mr. Weber. 

(). Were you in there every day from that time on until the time 
you left for Mobile? 

A. I think I was; nearly so. 

Q. Did you ever see the books? 

A. Yes, sir; I did. 

Q. In whose possession ? 

A. In the safe. 

Q. Did you ever see them out of the safe? 

A. I think I have taken them out and looked at them myself. I 
think so. 

Q. Were they laid upon the desks there for inspection and work 
during that interval at all? 

A. I think they were put upon the desks. 

©. Who went to the books? 
A. I went to the books. 
Q. Did vou look through them and examine them ? 
38s A. I don’t think | went through them, but I looked at 
them. 


ne eo 
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Q. See the state of the different accounts? 
A. Partially, I suppose. 
(. Where were the notes and drafts of John H. Adden? 
A. In the safe, sir. 
Q. Were they held under the writ of attachment? 
A. I don’t know, sir; that is more than I can say. 
Q. Did you have them attached ? 
A. I suppose so; I don’t know anything about it. 
Q. Did you instruct that everything should be attached to cover 
your claim? 
A. I don’t recullect about that; I suppose so. I thought the 
attorney was capable of judging what should be done. 
(. Who opened the safe in the morning? 
A. Mr. Weber. 
(). Who closed it at night? 
A. Mr. Weber. 
. Who took the books out of the safe when they were taken out? 
A. Well, I think likely that I might have taken them out. 
Q. Who put them back in the safe? 
A. I presume he did. 
Q. You say that the drafts and notes of John H. Adden due the 
concern were also in the safe? 
A. Yes, sir. ; 
‘ Q. Where were they separate in the safe—separate from the 
ooks? 
A. Yes, sir; they were kept separate from the books. 
Q. In what kind of a department? 
389 A. Well, little vault. 
Q. Little vault inside of it? 
A. Yes, sir. 
Q. Who had the key of that? 
A. Mr: Weber. 
Q. When that vault was opened he opened it? 
A. Yes, sir. 
Q. I understood you to say you never discharged Mr. Weber yet? 
A. No, sir; I don’t know that I did. 


390 = Copy of John Adden’s Appointment as Assignee of the Insolvent 
Estate of Damon, Temple & Co., His Acceptance and Bond, in 
All of which He Represents Himself as of Reading, Mass. 


COMMONWEALTH OF MASSACHUSETTS, 
88 
Middlesex, 


[SEAL. | Court of Insolvency. 


I, Joseph H. Tyler, register of the court of insolvency for said 
county of Middlesex, having by law the custody of the seal and all 
the records, books, documents, and papers of or appertaining to said 
court, hereby certify the papers hereto annexed to be true copies of 
papers appertaining to said court and on file and of record in the 
office of said court. 
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In witness whereof I have hereunto set my hand and the seal of 
said court this twenty-eighth day of April, in the year of our Lord 
one thousand eight hundred and eighty-five. 


(Signed) JOSEPH H. TYLE R, Register. 
COMMONWEALTH OF MASSACHUSETTS, | , 
Middlesex, 
39] I, George M. Brooks, judge of the court of insolvency within 


and for the county of Middlesex, hereby certify that Joseph H. 
Tyler, whose signature is affixed tothe annexed certificate, is the reg- 
ister and proper certifying officer of said court of insolvency and 
has by law the custody of “the seal and all the records, books, docu- 
ments, and papers of or appertaining to said court of insolvency, and 
said certificate is in due form as used in this Commonwealth. 

In witness whereof I have hereunto set my hand this twenty-eighth 
day of April, in the year of our Lord eighteen hundred and eighty- 
fi ve. 

(Signed) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 


CoMMONWEALTH OF MASSACHUSETTS, i. 
Middlesex, & 


Court of Insolvency. 


In the Case of Atpert P. DAMon and Joseru S. Tempe, Both of 
Reading in said County, Copartners under the Firm of Damon, 
Temple & Co., Insolvent Debtors. 


To John Adden, of Reading, in said county, and Henry C. Davis, of 
Boston, in the county of Suffolk : 
ov2 You are hereby notified that you have been duly appointed 
aanignes in said case. 
Sept. 25, “1880. 
(Signed) J. H. TYLER, Register. 
We hereby signify our acceptance of the trust of assignees of the 
estate of the above-named insolvent debtor. 
Sept. 23, 1880. 
(Signed) JOHN ADDEN. 
HENRY C. DAVIS. 


Endorsed: Case No. 1216. Assignees’ acceptance of trust in the 
case of Damon, Temple & Co., insolvent debtors. 


COMMONWEALTH OF MASSACHUSETTS, & 
Middlesex, a 


Know all men by these presents that I, John Adden, of Read- 
ing, in the county of Middlesex, as principal, and John H. Adden, 
of Reading aforesaid, as surety, are held and firmly bound to 
George M. Brooks, Esquire, judge of the court of insolvency in 
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and for said county of Middlesex, in the sum of fifteen thousand 

dollars, to be paid to the said judge or his successor in said office ; 

to which payment we bind ourselves and our heirs, executors, and 
administrators firmly by these presents. 

393 Sealed with our seals this twenty-third day of September, in 
the year eighteen hundred and eighty. 

The condition of this obligation is such that whereas the said 
John Adden has been duly appointed assignee of the estate of 
Damon, Temple & Co., of Reading, in said county of Middlesex, 
insolvent debtor: 

Now, therefore, if the said assignee shall well and truly execute 
and perform all and singular the duties appertaining to his said 
trust of assignee and all orders and decrees that shall be legally 
made in the premises by the said judge or any of his successors, then 
this obligation shall be void ; otherwise to remain in full force. 


(Signed) JOHN ADDEN. SEAL. 
(Signed) JOHN H. ADDEN. [spat. 


Signed, sealed, and delivered in presence of~- 
(Signed) A. LYNDE (to J.). 
(Signed) A. V. LYNDE. 


I hereby signify my approval of the above bond. 
(Signed) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 


COMMONWEALTH OF MASSACHUSETTS, [ 
Middlesex, j 


‘Oo 
“od . 


Know all men by these presents that I, John Adden, of Reading, 

in the county of Middlesex, as principal;,and John Lane, of 

394 East Bridgwater, in the county of Plymouth, as surety, are 

held and firmly bound to George M. Brooks, Esquire, judge 

of the court of insolvency in and for said county of Middlesex, in 

the sum of five thousand dollars, to be paid to the said judge or his 

successor in said office; to which payment we bind ourselves and 
our heirs, executors, and administrators firmly by these presents. 

Sealed with our seals this thirteenth day of April, in the year 
eighteen hundred and eighty-two. 

The condition of this obligation is such that whereas the said 
John Adden has been ordered to file a new bond by the judge of 
insolvency for said county as one of assignees of the estate of Albert 
P. Damon and Joseph 8. Temple, copartners under the firm name 
of Damon, Temple & Co., of Reading, in said county of Middlesex, 
insolvent debtors : 

Now, therefore, if the said assignee shall well and truly execute 
and perform all and singular the duties appertaining to his said 
‘trust of assignee, and all orders and decrees that shall be legally 
made in the premises by the said judge or any of his successors, then 
this obligation shall be void; otherwise to remain in full force. 

(Signed) JOHN ADDEN. — 
JOHN LANE. SEAL. 
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Signed, sealed, and delivered in presence of— 


(Signed) J. G. EUSTIS. 


(Signed) H. M. HYAMS. 


[ hereby signify my approval of the above bond. 
(Signed) GEORGE M. BROOKS, 
Judge of Court of Insolvency. 


O45 STATE OF LOUISIANA, } 
City of New Orleans. | 
On the 17 day of April, A. D. 1882, before me, John G. Eustis, a 
commissioner for the State of Massachusetts, duly commissioned and 


qualified and residing in said city of New Orleans, John Adden, ; 
personally known to me to be the person described in and who exe- ) 
cuted the foregoing instrument, and who acknowledged to me that ) 
he executed the same as his voluntary act and deed for the uses ) 
and purposes therein mentioned. 
Given under my hand and seal of office on the day and year : 
aforesaid. . . 
[COMMISSIONER’S SEAL. | (Signed) J. C. EUSTIS, 
Commissioner for Massachusetts. 
Testimony of Ambrose Eastman and Affidavits of said Eastman and W. ' 
N. Mason. [ 
Commission for plaintiff. Issued December 24, 1880. ‘ 
UNITED STATES OF AMERICA: 
Circuit Court of the United States for the Sixth Judicial Cir- | 
O96 cuit, Holding Sessions in and for, the Eastern District of : 
Louisiana. ; 
To any judge, justice of the peace, Louisiana commissioner, United 
States commissioner, or other oflicer authorized to administer oaths ; 
in Boston, State of Massachusetts: 
Know ye that, reposing special trust and confidence in your in- . 
tegrity and ability, we hereby authorize and require you that you 
call and cause to come before you Ambrose Eastman and Walter N. i 
Mason, of Boston, State of Massachusetts, and them duly examine 
on the annexed interrogatories, on oath, touching and concerning ’ 
certain matters and things in a case now depending in the said court, ' 
Wherein J. M. B. Reynolds, assignee, is plaintiff and John Adden ef 
als. is defendants, and the same examinations, so taken and reduced 
to writing, you certify under your hand and seal and send enclosed 
to this court without delay, to be read in evidence on the trial of 
said cause; and send also this writ. 3 
Witness the Honorable Morrison R. Waite, Chief Justice of the 


e.. 
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Supreme Court of the United States, at the city of New Or- 
[seAL.] leans, this 24 day of December, anno Domini 1885, and of 
the Independence of the United States of America the 110th 
year. 
(Signed) E. R. HUNT, Clerk, 
By H. J. CARTER, Deputy. 


Interrogatories to Ambrose Eastman & Walter N. Mason. Filed Dec. 21, 
1885. 


397 U.S. Cireuit Court, Eastern District of La. 


J. M. B. Reywno tps, Assignee, 
"Ss. No. 10405. 
Joun ADDEN a als. 


[nterrogatories to be propounded to Ambrose Eastman and Walter 
N. Mason, of Boston, State of Massachusetts, the answers to which, 
when received, are to be read in evidence on the part of plaintiff 
on the trial of this cause. 


ist Interrogatory. What is your name, age, occupation, and where 
do you reside? Where were you on the 23rd day of March, 1882? 
If you say you were present at the first meeting of creditors of Jno. 
HI. Adden, insolvent, before the probate court of insolveney for the 
county of Middlesex, at Cambridge, on the day above mentioned, 
state what you were doing there. Was defendant, John Adden, then 
present; if yea, was he a witness in behalf of any claimant? If 
yea, for whom did he testify? Did you question him as to his place 
of residence at that time; 1f yea, where did he state under oath that 
he resided? Of what State did he then swear he was acitizen? If 
John Adden’s testimony was then reduced to writing and the same 
is now of record, please annex a certified copy of said Adden’s 
398 testimony, as then given, to your answers to these interroga- 
tories. 


(Signed) BLANC & BUTLER, Att’ys. 


STATE OF LOUISIANA, 
City of New Orleans, fa 


Frank N. Butler, being duly sworn, says he is one of complain- 
ant’s solicitors ; that the plaintiff and complainant herein is at pres- 
ent absent from the State of Louisiana; that the testimony of 
Ambrose Eastman and Walter N. Mason, in answer to the foregoing 
interrogatories, is material and important to enable complainants to 
properly present their cause for trial. 


(Signed) FRANK N. BUTLER. 


Subscribed & sworn to before me this 21st day of December, 1885, 
(Signed) E. R. HUNT, 
L. S. Commissioner. 
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Marshal’s Return. 


Received Dec. 21, 1885, by the U.S. marshal, and on the 21 day 
of Dec., ’55, I served a true copy of the within interrogatories on C. 
S. Kellogg, Esq., by handing the same to him in person. 


(Signed) R. B. PLEASANTS, 
U. 8. Marshal, E. D. La., - 
By DAN. A. ROSE, 
Dy U. S. Marshal. 


399 Cross-Interrogatortes. 
U.S. Cireuit Court, Eastern District of La. 


J. M. B. Reynoups 
vs. No. 10405. 
Joun ADDEN ef als. 


The defendant, Jolin Adden, specially objects to plaintiff’s com- 
mission herein and to the whole interrogatory herein propounded 
to said Ambrose Eastman and Walter N. Mason (which interroga- 
tory is numbered Ist interrogatory), upon the following grounds, to 
Wil: 

Ist. That said commission and said interrogatory are too late. 

2nd. That said interrogatory seeks to open and revive the issue 
as to the residence and citizenship of said John Adden and to elicit 
evidence as to such residenee and citizenship, which issue was and 
is closed and determined by decree of this honorable court, rendered 
herein on the motion of plaintiff to remand the above cause, and 
which decree is final and res adjudicata. 

ord, That said interrogatory seeks to contradict the testimony of 
said Jolin Adden, plaintiff’s own witness, as to such residence and 
citizenship. 

4th. That said interrogatory seeks to impeach the said testimony 
of said John Adden as to such residence and citizenship, without 
plaintiff having directed said John Adden’s attention to his sup- 

posed statements, under oath, before the said probate court of 
400 insolvency, without plaintiff having asked said John Adden 

if he made such statements, and without plaintiff having 
given said John Adden an opportunity to deny or explain such 
statements. 

Sth. That said interrogatory seeks to elicit parol evidence as to 
that which, if it exists and is not otherwise inadmissible, is in 
writing. 

6th. That said interrogatory is leading and is irrelevant. 

And said defendant, reserving all other legal objections, pro- 
pounds to said Ambrose Eastman and Walter N. Mason the follow- 
ing cross-interrogatories, to wit: 

Ist cross-interrogatory. Who was present when Jolin Adden is 
supposed to have given his testimony in the said probate court of 
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insolvency, at the first meeting of creditors of John H. Adden,on the 
23rd day of March, 1882? 

2nd cross-interrogatory. Do you not or did you not, as attorney 
or otherwise, represent a creditor or creditors of said John H. Ad- 
den, insolvent, and as such attorney or otherwise are you not inter- 
ested in defeating the defendant, John Adden, in this suit? 

ord cross-interrogatory. Are you not acquainted and well ac- 
quainted with the plaintiff, J. M. B. Reynolds, and have you not 
had conversations and frequent conversations with him about this 
suit, and is it not at his instigation or that of your clients, or at 
whose instigation is it, that you testify herein ? 

4th cross-interrogatory. Was not said supposed testimony 

401 of John Adden reduced to writing; and, if not, why not? 


(Signed) C.S. KELLOGG anpb 
E.N. WHITTEMORE, Att’ys. 


J 
COMMONWEALTH OF MASSACHUSETTS ais 
County of Suffolk, City of Boston, mis 


The deposition of Ambrose Eastman, of the city of Boston, county 
of Suffolk, and State of Massachusetts, a witness produced, sworn, 
and examined before Edward J. Jones, a commissioner duly ap- 
pointed by his excellency the Governor of the State of Louisiana to 
take the acknowledgment or proof of the execution of deeds and 
other instruments or writings, under seal or not, and to take depo- 
sitions, &c., in the city of Boston, county of Suffolk and State of 
Massac ‘husetts, to be used or recorded in said State of Louisiana, on 
this twenty-eighth day of December, A. D. 1885, at the office of said 
commissioner, No. 61 Court street, in. Boston, in said county of 
Suffolk, and State of Massachusetts, at — o’clock — m., and in pur- 
suance of and in obedience to a commission hereto annexed, issued 
out of and under the seal of the circuit court of the U.S. for the 5th 


judicial circuit in and for the eastern district of Louisiana, bearing 


date the 24th day of December, A. D. 1885, and to the said commis- 
sioner directed— 
J. M. B. Reynolds, assignee, is plaintiff and John Adden & als. 
are defendants in the action hereinafter referred to—to be 
402 read as evidence on the trial of said cause or action,and now 
pending and undetermined in said court, on the part and in 
behalf of the said J. M. B. Reynolds. The said Ambrose Eastman 
being first duly cautioned and sworn as required by the law of the 
State of Louisiana, deposes and says in answer to the several inter- 
rogatories inclosed in the said commission on the part of the said 
J. M. B. Reynolds, then and there propounded to him by the said 
commission for said plaintiff, and the cross-interrogatories by said 
commissioner for said defendant as follows, to wit, on the four fol- 
lowing pages, marked A, b, C, D. 
EDWAKD J. JONES, 
(SEAL. | Commissioner for the State of Louisiana, 
Residing at said City of Boston. 
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The deposition of Ambrose Eastman, who, being first duly 
A. sworn, as required by the laws of the State of Louisiana, 
deposes as follows: 


To the first interrogatory he answers: 
Ist answer. My name is Ambrose Eastman; age, 51 years. [I am 
a lawyer, and reside at the city of Boston, county of Suffolk, State 
of Massachusetts. | 
403 On the 23rd day of March, 1882, I was present at the first 
meeting of the creditors of John H. Adden, an insolvent 
debtor, held at the court of probate and insolvency, in Cambridge, 
county of Middlesex, in said Massachusetts, before his honor George 
M. Brooks, judge of said court. I was present as counsel for Mess. 
EK. & A. H. Batchellor & Co. and several other creditors of said in- 
solvent debtor. John Adden, father of said insolvent debtor, who, 
I am informed, is the defendant in this suit, was present and was a 
witness testifying on behalf of one E. F. Adden, who presented a 
claim against the insolvent estate for allowance. [questioned said 
John Adden, as also did Walter N. Mason, 
B. E.J.J.,com’r. Esqr.,in my presence (said Mason then ap- 
Seal. pearing as counsel for other creditors) (he has 
since deceased). In regard to his, John 
Adden’s, residence and citizenship, he testified on oath he resided in 
the town of Reading, county of Middlesex, in said Massachusetts, 
at that time and had resided there for several years, and that he 
was a citizen of Massachusetts. Both Mr. Mason and myself were 
specific and particular in our inquiries upon this head, because we 
contemplated action in the ease which would make John Adden’s 
citizenship and residence importart as to the jurisdiction of 
404 the saidcourt. I therefore recall distinctly the questions and 
answers, although they were not reduced to writing at the 
time nor made matters of record. 


Cross-answers: 


To the first cross-interrogatory the deponent answers : 

lst cross-answer. There were present at the meeting on March 
23rd, 1882, mentioned in my answer to the direct interrogatory, 
Judge Brooks, presiding ; Walter N. Mason (since deceased), A. V. 
Lynde, Esq., counsel for said insolvent debtor; the witness, John 
Adden ; Mr. Jobn Lane, and Mr. J. M. B. Rey- 
nolds, who was afterwards chosen one of the 
assignees, with many other gentlemen whose 
names I now cannot recall. Mr. Reynolds was in another part of 
the room and I think not within hearing of the witness. 

To the second cross-interrogatory the deponent answers: 

2d cross-answer. At that time I was attorney for several creditors 
of said insolvent debtor, but shortly after- 
wards the assignees assumed charge of the 
case, and for the past three years I have had 
no relation, as attorney or otherwise, with the 
creditors or other parties interested in the said insolvent estate or 
the present suit. 


a Ae Be 
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405 To the third cross-interrogatory the deponent answers : 
dd cross-answer. | am acquainted with the plaintiff, J. M. 
B. Reynolds, having first met him in connection with the John H. 
Adden insolvent matter and having voted for him at the meeting 
before mentioned to be assignee of said estate. I have met him very 
rarely since that date, but when I have met him have usually in- 
quired about the general progress of the case 
D. E.J.J.,com’r. and conversed upon it, but I know almost 
(Seal.) nothing about the present suit. I testify 
herein under the summons of the commis- 
sioner who takes this deposition. I was not notified until three 
hours since that my evidence would be required, and then Mr. Rey- 
nolds called at my office and so informed me. 
To the fourth interrogatory the deponent answers : 
4th cross-answer. Mr. John Adden’s evidence, about which I[ have 
testified, was not reduced to writing by me, because no record was 
necessary to fix it in my memory. It was positive, explicit, and 
direct to the point and matter inquired about. 
(Signed) | AMBROSE EASTMAN. 


406 The Conclusion and Final Certificate. 


Deposition of Ambrose Eastman. 


I, Edward J. Jones, a commissioner for the State of Louisiana, re- 
siding at the city of Boston, county of Suffolk, Commonwealth of 
Massachusetts, do hereby certify that Ambrose Eastman, the de- 
ponent named in the foregoing deposition, residing at said city of 
Boston, was by me duly sworn to testify the truth, the whole truth, 
and nothing but the truth concerning bis knowledge of the suit, ac- 
tion, or controversy in the cause referred to in the foregoing deposi- 
tion, and deponent having been thereupon examined his testimony 
was taken and reduced to writing under my personal supervision 
and by me, Edward J. Jones, a person not of counsel of either party, 
nor either plaintiff or defendant, and entirely disinterested in said 
cause; and, after being by me carefully read over to said deponent, 
the same was sworn to and signed by said deponent, in my presence, 
on the twenty-ninth day of December, 1885, between the hours of 
— a.m. and —-p. m. of said day, at my office, at said city of Boston. 
Given and certified as above set forth. 

Witness my hand and official seal, at the city of Boston aforesaid, 
this twenty-ninth day of December, 1885. 

[ SEAL. ] (Signed) EDWARD J. JONES, 
Commissioner for the State of Louisiana, 
Residing at Boston Aforesaid. 


407 Affidavits of Ambrose Eastman and Walter N. Mason. 


I, Ambrose Eastman, on oath depose and say that I was present 
at the first meeting of creditors of Jolin H. Adden, insolvent debtor, 
held before the Honorable George M. Brooks, judge of the court of 
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probate and insolvency for the county of Middlesex, on the 23d day 
of March, 1882, at Cambridge, in said county. 
That I appeared at said meeting as attorney and counsel for sev- 
eral creditors of said insolvent debtor. 
That at said meeting a claim against the estate of said insolvent 
| debtor was presented by one E. F. Adden. 
| That the proof of said claim was opposed by Walter N. Mason and 
| myself as counsel and attorneys for other creditors; that upon the 
| hearing then had John Adden, the father of said insolvent debtor, 
was a witness in behalf of said contested claim. 

That the said John Adden, in reply to questions put by said Ma- 
son and myself,stated under oath that he was a resident and citizen 
of Reading, Massachusetts, and had resided there for many years. 

I further state that my recollection is distinct as to this fact for 
the reason that I questioned the witness as to his residence and citi- 
zenship with reference to future action in opposition to his alleged 
| claims against said estate and to the jurisdiction of the courts of 
| Massachusetts over his enforcement of the same. 


| (Signed) AMBROSE EASTMAN, 


i 

408 CoMMONWEALTH OF MASSACHUSETTS, 

. 88 
Suffolk, 

| 


APRIL 29, 1882. 


i Then personally appeared the above-named Ambrose Eastman 
] and made oath that the foregoing affidavit by him subscribed is 
true. 
Before me— 
(Signed) M. F. DICKINSON, Jr., 


Justice of the Peace. 


I, Walter N. Mason, on oath depose and say that I have read the 
foregoing aflidavit of Ambrose Eastman, and that the facts therein 
stated are true. 

I heard said Jolin Adden state distinctly, when under oath and 

| in response to an inquiry by said Eastman, that he, said John 
Adden, resided in Reading. 


(Signed) WALTER N. MASON. 


COMMONWEALTH OF MASSACHUSETTS, | 
Suffolk, ¥ 
Boston, April 29, 1882. 

Then personally appeared the above-named Walter N. Mason and 

made oath that the foregoing affidavit by him subscribed is true. 
Before me— 

(Signed) M. F. DICKINSON, Jr., 
| Justice of the Peace. 


cd 
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409 Subpoena. Issued to Geo. W. Weber Nov. 19, 1884. 


UnitTep STATES OF AMERICA: 
(Figure of eagle, &c.) 


Circuit Court of the United States, Fifth Judicial Circuit, Holding 
Sessions in and for the Eastern District of Louisiana. 


The President of the United States to the marshal of the eastern 
district of Louisiana to execute and return. 


To Geo. W. Weber, 528 Philip street: 

You are hereby commanded to be and appear at — clerk’s office 
of the circuit court of the United States in and for the fifth circuit 
and eastern district of Louisiana, to be holden at the city of New 
Orleans on the 29th day of November, 1884, at 11 o'clock a. m., then 
and there to testify the truth, according to your knowledge, in the 
matter of J. M. B. Reynolds & E. & A. H. Batcheller & Co. vs. John 
Adden et als., 10405, 10406; and herein fail not, under penalty of two 
hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice 
410 of the Supreme Court of the United States, at the city of 
[seat] New Orleans, this 19th day of Nov’r, in the year of our Lord 
~~ “4+ 1884, and of the Independence of the United States of Amer- 
ica the 109th. 
(Signed) E. R. HUNT, Clerk. 


Marshal’s Return. 


Received Nov. 19, 1884, by the U.S.-marshal, and on same day, 
month, and year served a copy hereof on Geo. W. Weber by hand- 
ing the same to him in person. 

(Signed) J. R. G. PITKIN, 
| U.S. Marshal, 
By JNO. H. SIMONDS, 
Dy U.S. Marshal. 


Motion for Attachment. Entered and Filed 29 Nov., 1884. 


U.S. Cireuit Court, Eastern District of Louisiana. 


J. M. B. Reynoups, Assignee, &c., 
US. No. 10405. 
JoHN ADDEN et als. 
& 
E. & A. H.*BatcHELLER & Co. 
_ ee In Equity 
JoHN ADDEN et als. 


411 On motion of Blane & Butler, solicitors for complainants 
in the above entitled and numbered suits, and on suggesting 
27—153 


 ececeneelieneetiidates te acemtra: citar, et a ee 
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to the court that on the | 9th instant complainants caused one George 
W. Weber, who resides at No. 528 Philip street, in the city of New 
Orleans, to be duly subpoenaed as a witness to appear at the clerk’s 
office of this honorable court on the 29th of November, 18584, at 11 
o’clock a. m., then and there to testify the truth in the above-enti- 
tled suits, and on further suggesting that, as appears from the said 
subpoena and the marshal’s return thereon, the said Geo. W. Weber 


| was personally served with said subpcena and, notwithstanding . 
| such service, has failed to appear and testify as required by said 
| subpana— 


It is ordered that a writ issue from this honorable court requir- 
ing the U.S. marshal of this district to attach the said George W. 
Weber and bring him when found forthwith before this honorable 


court to be dealt with as justice and equity may require, and that 
he may thereafter be brought before the clerk of this honorable 
court and compelled to testify the truth according to his knowledge ) 


in the within-entitled suits. 
Nov. 29th, 1884. 


(Signed) DON A. PARDEE, Judge. | 


Attachment issued November 4, 1885. 


412 Attachment. Issued to Geo. W. Weber November 29th, 1884. | 


i The President of the United States to the marshal of the eastern 
district of Louisiana or his lawful deputy, Greeting: 


You are hereby commanded to attach and hold in your custody 
the body of George W. Weber so that he be and appear forthwith at 
a circuit court of the United States for the said eastern district of 
Louisiana, holden in the city of New Orleans on — day of | 
187—, to show cause (if any he has or can) why he should not be 
fined according to law for non-attendance as witness in said court 
on this 29th day of November, 1884. 

Witness the Honorable Morrison R. Waite, Chief Justice 

[seat.] of the Supreme Court of the United States, this 29 day of 
November, A. D. 1884, and 108th year of the Independence | 

of the United States. | 
(Signed) E. R. HUNT, Cler/ 


(Duplicate.) ' 


Marshal's Return. er 


After diligent search and enquiry the within-named Geo. W. 
Weber could not be found. I was credibly informed that he is 
only occasionally in the eastern district of Louisiana, and after 
many efforts by day and night to find the said Geo. W. Weber I 
return the within writ not executed. 

Nov’b’r 3, 1885. 

(Signed) J. R. G. PITKIN, U. S. Marshal, 
By E. S. WURZBURGER, Deputy. 
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413 Attachment. Issued to Geo. W. Weber Nov 4, 1885. 


The President of the United States tv the marshal of the eastern 
district of Louisiana or his lawful deputy, Greeting: 

You are hereby commanded to attach and hold in your custody 
the body of Geo. W. Weber, 528 Philip street, New Orleans, La., so 
that he be and appear forthwith at a circuit court of the United 
States for the said eastern district of Louisiana, holden in the city of 
New Orleans, as soon as found, to show cause (if any he has or can) 
why he should not be fined according to law for non-attendance as 
a witness in said court on the 29th day of November, 1884. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, this 4 day of 
November, A. D. 1885,and 110 year of the Independence 
of the United States. 

(Signed) E. R. HUNT, Clerk. 


(SEAL. ] 


Marshal's Return. 


Rec'd Nov’r 4th, 1885, at the office of U.S. marshal for the E. D. 
of La., and after diligent search and enquiry the said Geo. W. 
Weber could nut be found. I am credibly informed that the said 
Geo. W. Weber has moved out of the State and is now a permanent 
resident outside of this district. 


(Signed) R. B. PLEASANTS, U.S. Mar., 
(Signed) JOHN BAKER, Deputy U. S. Mar. 
414 Defendant's Offerings. 


And the defendant, John Adden, offering the following evidence, 
VIZ: 

Ist. The testimony and evidence taken on behalf of John Adden, 
defendant, before E. R. Hunt, United States commissioner, on May 
Ist, 1884, being viz: 


United States Circuit Court, Eastern District of Louisiana. 


J. M. B. Reynorps, Assiguee, ) 
vs. pe 10405. 


JoHN ADDEN ét als. 


Testimony taken on behalf of Joun Adden, defendant, before E. R. 
Hunt, Esq., United States commissioner, this Ist day of May, 
1884. 


Present: E. N. Whittemore and C. 8S. Kellogg, Esqrs., for John 
Adden, a defendant; Frank N. Butler, Esqr., for complainant. 

Mr. Whittemore offers in evidence, on behalf of John Adden, the 
depositions of Eliab Parker, Albert P. Damon, Waldo E. Perkins, 
Isanc M. Clark, Edward F. Parker, and Wendell Bancroft, taken 
under commission dated April 5th, 1885. 
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To which testimony counsel for complainant makes the same ob- 

jections now that were specifically set forth at the head of the 

415 —_ cross-interrogatories annexed to the commission or commis- 
sions under which said testimony was taken. 

Mr. Whittemore also offers in the same behalf in the same case 
the depositions of Chester B. Jordan, Erastus V. Colbeigh, Jonas 
Powers, Edward F. Adden, Oscar F. Bothell, and Ossiam Ray, taken 
under commission datéd April 5th, 1883. 

To all of which the counsel for compl: inant reserve and urge the 
same objections that are specifically set forth in the paper contain- 
ing the cross-interrogatories propounded to the witness annexed to 
said commission. 

Mr. Whittemore also offers in the same behalf and in the same 
case the depositions of John H. Adden, A. V. Lyne, William W. 
Davis, Albert P. Damon, Eliab Parker and S. E. Parker, taken under 
commission dated May 1, 1553. 

To which counsel for complainant reserves and urges the same 
objections which are set forth in the paper containing the cross-in- 
terrogatories annexed to said commission. 

Depositions of Eliah Parker, Albert P. Damon, Waldo ly. Perkins, 
Isaac M. Clark, Edward F. Parker, and Wendell Bankrofft, taken 
under commissions dated April 5th, 1883, copied at page 99 of this 
transeript. 

Depositions of Chester B. Jordan, Evantors V. Colbeyh, Jonas 
Powers, Edward F. Adden, Oscar F. Bothell, Ossiam Ray, taken 
under commission dated April 5th, 1883, and.copied at page 124 of 
this transcript. 


416 Depositions of WwW. W. Davis, s. FF ea J. H. Adden, A. V. 
Lynde, and S. E. Parker and Eliab Parker, Taken wnder Be 
mission Dated May Ast, 1883, and Filed November 24th, 1883. 


Commission. Issued May Ist, 1883. 
Civil District Court for the Parish of Orleans. 


The State of Louisiana to any judge, justice of the peace, magis- 
trate, or Louisiana commissioner residing in the county of Mid- 
dlesex, Mass., Greeting: 

No. 5586. 


Know ye that we, reposing confidence in your prudence and fidel- 
ity, do by these presents give unto you authority diligently to 
417 examine all witnesses whatever, as well on the part of the 
plaintiff as of the defendants, in a certain suit now pending 
in the civil district court for the parish of Orleans, wherein John 
Michael Brewster Reynolds is plaintiff and John Adden et al. are 
defendants. 
Witnesses: W. W. Davis, A. P. Damon, J. H. Adden, A. V. Lynde, 
and S. ik. Parker and Eliab Parker. 
Therefore we desire you that at certain times and places, by you 
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to be appointed for that purpose, you cause the said witnesses to 
come before you; that you then and there examine them apart upon 
their respective corporal oaths, first taken before you upon the Holy 
Evangelists; that you reduce their examinations to writing and 
cause the witnesses to sign the same, and when you shall so have 
taken them that you send the same, with this commission, closed 
up under your seal, to us, in our civil district court, in the city of 
New Orleans, without delay. 
Witness the Honorable W. T. Houston, judge of said court, this 
Ist day of May, in the year of our Lord one thousand 
[sEAL.] eight hundred and eighty-three, and in the 107th year of 
the Independence of the United States. 
(Signed) GEO. P. CAZELAR, 
Deputy Clerk. 


418 Notes Numbered 1 to 8. Referred to and Annered to Depositions 
r ] ’ ; ” ? 
and also Notes Marked “A,” “ B,” “ C. 


No. 1. 


$2 800.00. Boston, April 2 25, 187 8. 

Six months after date I promise to pay to the order of myself 
twenty-eight hundred ,°°, dollars, payable at my office, in New Or- 
leans, as value received. 


No. 277. Due Oct. 25-28. J. H. ADDEN. 


Endorsed: One year’s interest paid on the within. Paid interest 
on the within to Oct. 28, 1880. Paid interest on the within to Oct. 
28.1881. No. 5586. Civil dist. ee: CL J. H. Adden. John 
Adden. P.J.S. 4,(3),’82. P.J.S. 4,(8),’82. Filed April 35, 1882. 
P. J. Sullivan, d’y cl’k. 

No. 2 


$2,852.64. Boston, June 17th, 1878. 

Six months after date I promise to pay to the order of myself 
twenty-eight hundred and fif.y-two ,°4, dollars, payable at my office, 
in New Orleans, La., value received. 


No. 281. Due Dee. 17-20. J. H. ADDEN. 


419 Endorsed: One year’s interest paid on the within. Puid 
interest on the within to Dee. 20, 1880. Paid interest on the 
within to Dee. 20,1881. No. 5586. C ivil district court. (2.) J. H. 
Adden. John Adden. P. J.S. 4,(3),’82. Filed April 3,82. P. J. 
Sullivan, d’y el’k. 
No. 3. 

$2. 800.00. . Boston, June 7th, 1878. 

Six months after date I promise to pay to the order of myself 
twenty-eight hundred {°° dollars, payable at my office, In New Or- 
leans, La., value received. 


No. 280. Due Dec. 7-10. J. H. ADDEN. 
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Endorsed: One year’s interest paid on the within. Paid interest 
on the within to Dec. 20, 1880. Paid interest on the within to Dec. 
10,1881. No. 5586. Civil dist. court. (3.) J. H. Adden. John 
Adden. P.J. 8. 4,(8),’82. P.J.8. 4,(3), 82. Filed April 3, ’82. 
P. J. Sullivan, d’y cl’k. 

No. 4. 


$1,666.66. New Orveans, May 29th, 1878. 
On Oct. 30th, after date, [| promise to pay to the order of 
420 John Adden sixteen hundred and sixty-six 7;°; doliars, value 
received, with eight per cent. interest per annum from ma- 

turity until paid, at 5 Magazine street, N. O. , 

J. H. ADDEN. 


Endorsed: Three years’ interest paid on the within. No. 5586. 
Civil dist. court. (4.) John Adden. P.J.S. 4,(3),’82. PJS. 4, 
(3), 82. Filed April 3, 82. P. J. Sullivan, d’y cl’k. 


No. 5. 


D 
1,666.67. New Orteans, May 29th, 1878. 
On Sept. 17th, after date, I »romise to pay to the order of John 
Adden sixteen hundred and sixty-six ;%, dollars, value received, 
with eight per cent. interest per annum from maturity until paid, 


at 5 Magazine St., N. O. 
J. H. ADDEN. 


Endorsed: Three years’ interest paid on the within. No. 5586 

+? . . . ” > I ‘ ey oO ’ 

Civil district court. (6.) John Adden. P.J.S. 4, (5), 782. P.J.S. 
4,(3), 82. Filed April 3, ’82. (Signed) P. J. Sullivan, d’y cl’k. 


No. 6. 
$1,666.67. New Orteans, May 29th, 1878. 
421 On Oct. 7th, after date, I promise to pay to the order of 


John Adden sixteen hundred and sixty-six & ;,'; dollars, 
valued received, with eight per cent. interest per annum from ma- 
turity until paid, 5 Magazine St., N. O. 
J. H. ADDEN. 


Endorsed: Three years’ interest paid on the within. No. 5586. 
Civil dist. court. (5.) John Adden. P.J.S. 4,(3),’82. P.J.S. 4, 
(3), 82. Filed April 3,82. P. J. Sullivan, d’y el’k. 


No. 7. 
$? 800.00. 3oston, May 22nd, 1878. 


Six months after date I promise to pay to the order of myself 
twenty-eight hundred °°, dollars, payable at my office, in New Or- 


leans, La., value received. 
No. 279. Due Nov. 22-25 J. H. ADDEN. 
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Endorsed: One year’s interest paid on the within. Paid interest 
on the within to Nov. 25, 1880. Paid interest on the within to Nov. 
25,1881. No. 5586. Civil dist. court. (7.) J. H. Adden. John 
Adden. P.J.S. 4, (3),’82. P.J.S. 4,(8),’82. Filed April 3, 82. 
P. J. Sullivan, d’y el’k. 

No. 8. 
422 $2,800.00. Boston, May 8, 1878. 


Six months after date I promise to pay to the order of 
myself twenty-eight hundred ,°;°; dollars, payable at my office, in 
New Orleans, La., value received. 

No. 278. Due Nov. 8-11. J. H. ADDEN. 


Endorsed: One year’s interest paid on the within. Paid interest 
on the within to Nov. 11, 1880. Paid interest on the within to Nov. 
11,1881. No. 5586. Civil dist. court. (8.) J. H. Adden. John 
Adden. P.J.S. 4, (3), ’82. P.J.S. 4, (3), ’82. Filed April 3, ’82. 
P. J. Sullivan, d’y cl’k. 


at 
$2,100.00. Boston, July 5, 1878. 
Six months after date I promise to pay to the order of myself 
twenty-one hundred dollars, payable at my office, in New Orleans, 


La., value received. 
No. 282. Due Jan’y 5-8. J. H. ADDEN. 


Endorsed: One year’s interest paid on the within. Paid interest 
on the within to Jan’y 8th, 1881. Paid interest on the within to 
Jan.8, 1882. (A.) J. H. Adden. John Adden. No. 5738. C. D.C. 
Filed April 4, 82. J. Brandao, d’y cl’k. 


425 “RB” 


$2,083.10. Boston, July 22nd, 1878. 


Six months after date I promise to pay to the order of myself two 
thousand and eighty-three ;',°; dollars, payable at my office, in 


J. H. ADDEN. 


New Orleans, La, value received. 
No. 283. Due Jan. 22-25. 


Endorsed: One year’s interest paid on the within. Paid interest 
on the within to June 25,1881. (B.) J.H. Adden. John Adden. 
No. 57388. C. D.C. Filed April 4, 82. J. Brandao, d’y cl’k. 


ower) . 


$2,100.00. Boston, Aug. 1st, 1878. 
Six months after date I promise to pay to the order of myself 
twenty-one hundred dollars, payable at my office, in New Orleans. 


La., value received. 
No. 284. Due Feb’y 1-4. J.H. ADDEN. 
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Endorsed: One year’s interest paid on the within. Paid interest 
on the within to Feb’y 4,1881. (C.) J. H. Adden. John Adden. 
No. 5738. C. D.C. Filed April 4,’82. J. Brandao, d’y el’k. 


424 Interrogatories. Filed May 1, 1883. 
Civil District Court for the Parish of Orleans. 


Joun MicuArEt BrewsteER REYNOLDS 
Us. No. 5586. 
Joun ADDEN et al. 


Interrogatories to be propounded to W. W. Davis, A. P. Damon, J. 
H. Adden, A. V. Lynde, and 8S. E. Parker, witnesses residing in 
Middlesex county, Massachusetts, and to Eliab Parker, witness 
residing in Boston, Massachusetts, the testimony of which wit- 
nesses is to be taken under the annexed commission, and to be 
read in evidence on the trial of the above cause in behalf of the 
defendant, John Adden. 


Interrogatory Ist. What is your name, age, occupation, and place 
of residence, and how long have you resided there ? 

Interrogatory 2nd. State whether or not you know the defend- 
ant, John Adden. If yea, how long have you known him ? 

Interrogatory Srd. State whether or not said John Adden is a 
married man. If yea, when and where was he married to his pres- 

ent wife, and where was she living at the time of marriage? 
425 interrogatory 4th. State whether or not said John Adden 

had a family residence in Reading, Massachusetts. If yea, 
state whether or not he sold said family residence; and, if yea, 
when. 

Interrogatory Sth. State whether or not said John Adden and his 
wife moved away from Reading, Massachusetts; if yea, state when 
and where to and what they moved. 

Interrogatory 6th. If you say that said John Adden and his wife 
moved away from said Reading to Lancaster, New Hampshire, state 
whether or not they took with them their household and kitchen 
effects, and furniture, beds, and bedding. 

Interrogatory 7th. Where was the home of said John Adden and 
his wife during the years 1876, 1877, 1878, 1879, 1880, and 1881? 

Interrogatory Sth. Of what State was said John Adden a citizen 
during said years? 

Interrog: atory 9th. Of what State was said John Adden a citizen 
on March 10th, 1882, and March 11th, 1882? 

Interrogatory 10th. Where was the home of said John Adden 
and his wife on March 10th, 1882, and March llth, 1882? 

Interrogatory llth. State whether or not said John Adden 
426 and his wife have been keeping house in Lancaster, New 
Hampshire. If yea, when did they begin so keeping house, 

and how long have they been so keeping house ? 
Interrogatory 12th. State whether or not said John Adden or his 
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wife owns a family residence in Lancaster, New Hampshire. If yea, 
how long has such family residence been so owned, and who now 
owns such family residence ? 

Interrogatory 13th. State whether or not said John Adden and 
his wife have been keeping house in said family residence. If yea, 
when did they move into it, and how long have they been keeping 
house in it? 

Interrogatory 14th. Where is said John Adden’s wife now ? 

Interrogatory 15th. If you say that said John Adden’s wife is now 
in a lunatic asylum at Concord,New Hampshire, state when she 
was put in such asylum and where from. 

Interrogatory 16th. State whether or not vou have visited said 
John Adden at his residence in Lancaster, New Hampshire. If yea, 
when ? : 

Interrogatory 17th. Of what State is said John Adden now a citi- 

zen? 
427 Interrogatory 18th. How long has she been such citizen? 
Interrogatory 19th. Except when absent attending to busi- 
ness for John H. Adden in New Orleans, Massachusetts, and else- 
where, of what State has said John Adden been a resident and in- 
habitant for the last six years? 

Interrogatory 20th. Look at the eight notes hereto annexed and 
marked 1 to 8, inclusive, and also marked Filed April 3, 82, by P. 
J. Sullivan, d’v cl’k, and amounting, in the aggregate, to $19,052.64, 
and state who signed said notes as maker, and whether or not John 
H. Adden endorsed those numbered 1, 2,3, 7,and 8; and state when 
and where said notes were made; and state whether or not said 
notes were delivered tosaid John Adden; and, ifyea, state by whom 
and for what consideration and where they were made payable when 
so delivered; and state*whether or.not said notes or either of them 
have been paid; and state whether or not anything has been paid 
on said notes other than the interest thereon endorsed; and state 
whether or not new notes have been given for said notes or either 
of them, and whether or not said notes are now due and owing; and, 

if vea, to whom; and state in whose handwriting are said 
428 notes in their body. 
Interrogatory 21st. Look at the three notes hereto annexed 
and marked A, B, & C,and also marked Filed Ap'l 4, ’82, by J. 
Brandao, d’y cl’k, and amounting in the aggregate to $6,283.10, 
and state who signed said notes as maker,and whether or not John 
Ht. Adden endorsed them; and state when and where said notes 
were made; and state whether or not said notes were delivered to 
said John Adden ; and, if yea, state by whom and for what consid- 
eration and where they were made payable when so delivered ; and 
state whether or not said notes or either of them have been paid; 
and state whether or not anything has been paid on said notes other 
than the interest thereon endorsed; and state whether or not new 
notes have been given for said notes or either of them, and whether 
or not said notes are now due and owing, and, if yea, to whom; and 
state in whose handwriting is the body of said notes. 

Interrogatory 22nd. State whether said eight notes and said three 
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notes were given in good faith and fora valid consideration and 
are still due and owing, or whether they were gotten up be- 
429 tween said John Adden and John H. Adden for the purpose of 
defrauding, delaying, and hindering the creditors of John H. 
Adden. 

Interrogatory 23rd. State whether or not there has been any fraud 
or connivance between said John Adden an? John H. Adden. 

Interrogatory 24th. State whether or nov the witnesses W. W. 
Davis and Eliab Parker have been in the employ of John H. Adden; 
if vea, state when and where, how long, and in what capacity. 

Interrogatory 2 25th. State whether or not you were present at a 
meeting of the creditors of John H. Adden on Mareh 23rd, 1882 ; 
if yea, state where said meeting was held and who were present 
thereat. 

Interrogatory 26th. State whether or not said John Adden said 
anything at said meeting as to his having attached property of 
John H. Adden in New Orleans. 

[nterrogatory 27th. State whether or not said John Adden stated 
publicly at said meeting that he had attached property of John H. 
Adden in New Orleans. 

[nterrogatory 25th. State whether or not the plaintiff, John 
Michael Brewster Reynolds, was present at said meeting. 

Interrogatory 29th. If you say that at said meeting said 

John Adden stated publicly that he had attached property of 

John H. Adden in New Orleans, say whether or not such 

statement was made within the hearing of ‘Said Reynolds and of 
various creditors of John H. Adden. 

Interrogatory 30th. State whether or not said Reynolds was in- 
formed prior to April 12th, 1882, that said John Adden had attached 
property of John H. Adden in New Orleans. If yea, state when he 
was so informed. , 

Interrogatory 31st. State any fact or facts within your knowledge 
tending to show that said Reynolds was informed prior to April 12th, 
1882, that said John Adden had attached property of John H. 
Adden in New Orleans. 

Interrogatory 32nd. State whether or not John H. Adden ever 
made a personal deed or assignment under section 74 of chapter 157 
uf the Public Statutes of the Commonwealth of Massachusetts enacted 
November 19th, 1881. If yea, state when, and annex copy thereof. 

Interrogatory 33rd. Who have been the partners of John H. 
Adden in business since 1865 ? 

Interrogatory 34th. Wherearethe Boston commercial books 
431 of John H. Adden which have been in use within the last ten 
years, and in whose possession are they or any of them ? 

Interrogatory soth. State whether or not such books have been 
accessible to said Reynolds; and, if yea, since when ? 

Interrogatory 36th. State whether or not said Reynolds could have 
informed himself concerning the notes hereto annexed, dated in 
Boston, by examining such books. 

Interrogatory 37th. State what books, if any, of John H. Adden 
were destroyed by the great fire in Boston, and when. 
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Interrogatory 38th. When was said John Adden last in Boston, 
and how long did he remain there? 

Interrogatory 39th. State whether or not John H. Adden is in- 
debted to said John Adden. If yea, state to what amount, and what 
is the nature and origin of such debt, and state whether or not the 
notes hereto annexed represent part of such debt. 

Interrogatory 40th. If you know anything of benefit to said John 
Adden which you have not already stated please state the same as 
fully and particularly as if specially interrogated thereto. 

(Signed) C. S. KELLOGG anp 
E. N. WHITTEMORE, Ait’ys. 


432 Cross-Interrogatories to W. W. Davis, A. P. Damon, J. H. Adden, 
A. V. Lynde, and Stillman E. Parker. Filed May 1st, 1883. 


Division B, Civil Dist. Court, Parish of Orleans. 


J. M. B. Reynonps, Assignee, 
vs. No. 5586. 
Joun ADDEN et als. 


teserving all legal objections to the interrogatories herein pro- 
pounded by counsel for defendant, John Adden, to W. W. Davis, A. 
P. Damon, J. H. Adden, A. V. Lynde, and §. E. Parker and to any 
answers that may be given thereto, and especially objecting to in- 
terrogatories 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
and 20 andto any and all answers to said interrogatories which 
tend to show that John Adden resided in March, 1882, elsewhere 
than in the State of Massachusetis, counsel for J. M. B. Reynolds, 
assignee, propound to each of said witness the following cross-inter- 
rogatories. 


To all the witnesses extept John H. Adden: 


Cross-interrogatory first. What is your age? Where have you 
ever resided? State each place, and how iong you remained there. 
In what business have you been engaged? State each business, and 
how long you were in it. Did you ever fail in business? If so, 

when? How often. Did you owe John Adden or John H. 
433 Adden at the time of such failure? If you owed either of 

them, how much did you owe them or either of them? Have 
you paid such indebtedness? When? In what manner? How 
much did you pay? Do you owe them or either of them anything 
now? Do you knowone John Lane? If yea, do you owe him any- 
thing? How much? Are you related to John Adden or John H. 
Adden in any way? If yea, what is the relationship? Are you 
connected with them or either of them by marriage? What is the 
connection ? State it particularly. 


To all the witnesses: 


Cross-interrogatory «econd. What has been John Adden’s busi- 
ness since you have known him? Describe exactly what he has 
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been doing in business ever since that time. Have you done so? 
Did he not manage the business of John H. Adden at No. 58 Cus- 
tom-House street, New Orleans, Louisiana, from the time of its estab- 
lishinent at that place to the date of John H. Adden’s surrender 
under the insolvent laws of Massachusetts, in March, 1882° 


To all the witnesses 


Cross-interrogatory third. Did you make any of the endorsements 
which indicate payment of interest on the notes or on any of the 
notes referred to in the 20th and 21st interrogatories? If vea, state 
when and where you made each of said endorsements? Was the 
interest paid to John Adden by John H. Adden at the time each 

endorsement was somade? If yea, state exactly the way and 
434 manner and wherethe interest was so paid to John Adden? 

Did you pay it to bim personally? Were you present when 
any of said interest was so paid? Did you see it paid at any time? 
If you say you did not make any of the endorsements on said 
notes which indicate interest payments thereon, did you see such 
endorsements or any of them made? In whose handwriting are 
said endorsements? Are they not all in the handwriting of George 
W. Weber? Did you see him make them? Did you see him make 
any of them? If yea, which did you see him make? When and 
where did he make them? Who told him todoit? Will you 
swear they were not all made at the same time by George W. Weber? 
Will vou swear that at the time they were made the money was 
actually paid to John Adden by John H. Adden for the full amount 
of the interest accrued at the time? Have you pointed out each of 
the endorsements indicating interest payments on said notes which 
you saw Geo. W. Weber make? How much money did you ever 
see John Adden paid for interest on said notes? State particularly 
the time and amount of each interest payment that you made or 
saw made to John Adden on account of said notes. State who eise 
was present, to your knowledge. Have you done so? 


To all the witnesses: 


Cross- interrogatory fourth. If, in answer to the 20th, 21st, and 
22nd interrogatories, you state anything about the origin, ‘considet ra- 
tion, or delivery of the notes referred to therein, you “will also state 

every fact and circumstance within your personal knowledge 
435 in relation thereto, how you derived such knowledge, at 

what time, and from whom. Have you done so fully and 
without any reservation whatever? Did you learn what you have 
testified to from John Adden? Did you learn it or any portion of 
the facts or statements you have made from John H. Adden? If yea, 
state what you learned from each of those parties. Have you done 
so? What amount, to your personal knowledge, did Jolin Adden 
pay . John H. Adden on each or any of the fo! lowing dates, viz., 
April 25th, May Sth, 22d, and 29th, June 7th and i7th, and August 
lst, 1878? Did you see him pay Johu H. Adden anything on any 
vf those dates? If yea, state when and what you saw him pay 
John H. Adden on each of said dates. What was the amount and 
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how was each payment made, to your personal knowledge? State 
everything you know personally as to the origin, consideration, and 
delivery of said notes. State fully and in detail your personal 
knowledge of the origin of said notes. Have you done so? State 
fully and in detail all you personally know of the consideration of 
each of said notes. Have you done so? Tell all you know about 
the delivery of said notes. Have you doneso? Did John Adden 
ever, to your knowledge, demand payment of said notes? If yea, 
when, how, where, and how often, to your personal knowledge ? 


To all the witnesses: 


Cross-interrogatory fifth. If you testify anything as to the origin 
of John Adden’s alleged claim against his son or as to its existence 
as a debt against him, you will state everything you know 
436 personally in relation thereto., Have you done so? Where 
were you when said claim originated? Give the date of its 
origin. Where were you employed at that time? In what capac- 
itv? By whom? At what salary? ‘What was the original con- 
sideration of the alleged indebtedness? Explain it fully. How 
much money was actually turned over at that time to John H. 
Adden by John Adden? How much stock in trade was then de- 
livered? What was its actual value at the time? Where was it? 
Describe it fully and in every particular. 

Have youdone soY What accounts, notes, drafts, bills, and claims 
of John Adden were at tliat time transferred to John H. Adden? 
What means of his own had John H. Adden in 1865? Give the 
amount and the source from which he derived the same. Have you 
done so fully and particularly without any reservation? How old 
were you in 1865” How long and in what capacity had you then 
been in business? What salary did you then receive? How do 
you know John H. Adden’s means in 1865? How did you ascer- 
tain about his financial condition at that time? What was John 
Adden’s purpose in transferring his business to his son, John H. 
Adden, in 1865 or about that time? What object did he have in 
doing so? Do you know personally why he then gave up doing 
business in his own name? Was he embarrassed financially at that 
time? What was the amount of his assets and what did he owe 
when he cluims to have sold out to his son, John H. Adden? Tell 
everything you know about the transfer from John Adden to John 
Hl. Adden in or about the year 1865. Have you done so? State 

everything that was included in that transfer. Have you 
487 doneso? State the means that John H. Adden then had to 

pay John Adden forthe property and business thus transferred, 
the amount of his means and how they were acquired, and how you 
know what you testify to in relation thereto. In whatdfd John H. 
Adden’s means consist just before he bought his father out? State 
particularly. Have you done so of your own personal knowledge? 
What was his salary and what had it been just prior thereto? 
From whom did he receive his salary? How do you know its 
amount? State all vou know of your personal knowledge of the 
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consideration of the notes referred to in interrogatories 20 and 21. 
Have you done so? 

Special cross-interrogatory to John H. Adden: Did you not testify, 
when examined in your insolvency in Massachusetts, that your 
father said he had no claim to urge against you, or words to that 
effect? Do you know George W. Weber? How long have you 
known him? When and where did you last see him? When did 
you write to him last? What about? Have you a copy of any of 
your letters to George W. Weber? If yea, annex to your answers 
to these interrogatories copies of every letter that you ever wrote 
George W. Weber. Have you ever received any letters from Geo. 
W. Weber? If yea, have you any of such letters in your possession 
or under your control? You are now called on to annex to your 
answers every letter in your possession or under your control that 

you have received from said Geo. W. Weber. Have you done 
438 so? Did you have copies of any of your letters to said 
Weber or did you have any of said Weber’s letters 
to you when you first heard of these interrogatories coming forward ? 
Have you recently destroyed any of said letters? Have you 
in your possession or under your control any letters from your 
father, John Adden? Have you in your possession or under 
your control any copies of letters from you to your father? 
If you have any such letters or copies you are now called upon to 
annex the same to your answers to these interrogatories. Have you 
destroyed any such letters since your surrender in insolvency ? 
What steps have you ever taken to defeat your father’s efforts to 
have the assets of John H. Adden in Louisiana appropriated to the 
payment of his claim against you to the prejudice of your other 
creditors? Have you sent any instructions to George W. Weber in 
reference to your father’s suits against you here in Louisiana? If 
yea, when? Annex a copy of your said letters to your answers. 
Have you done so? If you have not annexed copiesof such letters, 
why have you not? When you were informed of the actions now 
pending against you in Louisiana by the attorney appointed to 
represent you, what steps did you take to advise said attorney as to 
the defense to be made in reference to said suits? Did you write to 
said att’y? Ifso, annex copies of your said letters. Have you done 
so? Explain fully and particularly everything you have done to 
defeat your father’s attachments and seizures of the assets which 
vou surrendered when you took the benefit of the insolvent laws of 
Massachusetts so as to enable your creditors and the assignees 
439 to get possession of said assets. Have you so explained every- 
thing without reservation ? 

Special cross-interrogatory to Stillman E. Parker: Are you oo a 
brother-in-law of John Adden? Did he not sign your bond ; 
surety for ten thousand dollars to enable you to qualify as assignee 
of John H. Adden under the insolvent laws of Massachusetts? Did 
you not qualify as an assignee of said insolvent estate? Have you 
not in such capacity taken possession with your co-assignee of some 
of the assets of said estate?’ If yea, describe what of said assets hiave 
come into your possession as such assignee. What steps have you 
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taken to defeat the attachments and seizures made by John Adden 
of property belonging to the insolvency of his son, John H. Adden? 
Why have you not taken steps to defeat such attachments and seiz- 
; ures? Give every reason you have for not proceeding to make John 
Adden release and turn over the assets of John H. Adden to you 
and your co-assignee, J. M. B. Reynolds. Have you given every 
reason for not taking steps’ to defeat said seizures? For whose in- 
we? terest or advantage have you acted in thus permitting John Adden 
A to proceed without interruption or objection on your part as an as- 
: signee of John H. Adden to attach and seize’the bulk of John H. 
Adden’s insolvent estate? Do you know George W. Weber? Did 
you see him often when you were in New Orleans in April and 
P| May, 1882? Were you not during that time often in the store of J. 
; H. Adden, at No. 58 Custom-House street, New Orleans? Was not 
George W. Weber there during that period? What was he doing 
there? In what capacity was he employed? Did he handle 
440 _ the books of J. H. Adden when you were in the store? Did 
he have the safe key of the establishment, to your knowledge? 
Did you ever see him go to the safe and put the books and papers 
of J. H. Adden in there and take them out as occasion required? 
Was he not frequently at the books and accounts of the concern as 
: a book-keeper? Did he make collections, to your knowledge? Did 
John Adden sometimes, while you were at No. 58 Custom-House 
street, handle the books and papers of the concern? Did he not 
= = go to the safe and take therefrom books and papers and ex- 

, amine same’? Did John Adden, to your knowledge, durin 

that time have a key to the safe of the establishment? Di 
you call on John Adden or Geo. W. Weber for the key of the 
safe at No. 58 Custom-House street? Did you ask them or either 
of thei for the assets in their possession? If not, why did you not? 
| Did not John Adden room with you while you were in New Or- 
leans in April and May, 1882? Where did you room? Did you 
not both sleep in the same bed? Did you not generally take your 
meals together? Did you not refuse to join your co-assignee, J. M. 
b. Reynolds, in his efforts to avoid the seizures made by John 
Adden of the stock of goods at No. 58 Custom-House street? Did 
you not avoid doing anything that would tend to jeopardize Jolin 

J 


Adden’s suits and seizures against Jobn H. Adden in Louisiana? 
What did you do to hinder or prevent John Adden in bis suits and 
seizures against J. H. Adden in New Orleans, La.? State every- 


thing you did. Have you done so? 


To all the witnesses : 


General cross-interrogatory. Has any one spoken to you 

441 about giving your answers to the interrogatories and cross- 
interrogatories hereinbefore propounded before your comirg 

forward to be examined? Have you seen, previous to your exami- 

nation, or have you had read to you the originals or copies of said 
interrogatories and cross-interrogatories or any of them? If yea, 

who has spoken to you about your said answers? Name each per- 

son. Have you done so? What was said to you on the subject by 
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such person or persons? Tell everything that was so said. Have 
you done so? Did vou prepare or were there prepared for you the 
answers which you should give or any of them to the foregoing 
interrogatories and cross-interrogatories or any of them? If yea, 
point out which of your answers were so prepared in whole or in 
part. Who prepared them and what portion was so prepared ? 
State particularly. 
(Signed) BLANC & BUTLER, 
Attorneys for J. M. B. Reynolds, Assignee. 


Depositions of witnesses produced, sworn, and examined on the days 
hereinafter stated at my office;in Boston, in the Commonwealth of 
Massachusetts, under and by virtue of the annexed commission, 
issued out of the civil district court for the parish of Orleans, to 
take depositions in a certain cause pending and at issue between 
John Michael Brewster Reynolds, plaintiff, and John Adden et al., 
defendants, No. 5586. 


442 Deposition of John HH. Adden. 


Joun H. AppEN, who, being first duly sworn on the Holy Bible, 
on this 7th day of May, 1883, doth depose and say as follows:. ‘ 


first. In reply to the Ist interrogatory he saith: My name is 
John H. Adden; age, 46 years; residence, Reading, Mass., where I 
have made my home for 46 years; formerly in the boot and shoe 
business ; now doing nothing. ‘ 

In reply to the 2nd interrogatory he saith: Have known him ever 
since I can remember. 

In reply to the 3rd interrogatory he saith: He is; was married 
about 1870 to his present wife, who then lived in Lancaster, New 
Hampshire. 

In reply to the 4th interrogatory he saith: Yes; he did have, but 
sold it in 1878, I think. 

In reply to the 5th interrogatory he saith: They moved away from 
Reading, Mass., to Lancaster, New Hampshire, in the fall of 1874, 
where they have since lived, except the time when said John has 
been away on business, and excepting the time when his wife has 
been in the insane asylum at Concord. ‘They moved furniture, 
household goods, housekeeping effects, beds and bedding, and all 
their household property from said Reading to said Lancaster at 

that time. 
443 In reply to the 6th interrogatory he saith: Yes; they took 
all their furniture, household goods, kitchen effects, bed and 
bedding, with them to Lancaster. 

In reply to the 7th interrogatory he saith: It was in Lancaster, 
New Hampshire. 

In reply to the 8th interrogatory he saith: New Hampshire. 

In reply to the 9th interrogatory he saith : New Hampshire. 

In reply to the 10th interrogatory he saith: Lancaster, New 
Hampshire. 
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In reply to the 11th interrogatory he saith: John Adden and his 
present wife have been keeping house in New Hampshire ever since 
they moved there, in 1874, excepting, perhaps, the time when his 
wife has been in the insane asylum at Concord, N. H. Since June, 
1882, John Adden has lived in Lancaster or Northumberland, New 
Hampshire. 

In reply tothe 12th interrogatory hesaith: They do; John Adden 
or his wife own a family residence in Lancaster, New Hampshire, 
which was purchased in 1874 or about the time they moved there, 

and is now owned by them. 
444 In reply to the 13th interrogatory he saith: They moved 
into it about 1874, and have ever since lived there and kept 
house. 

In reply to the 14th interrogatory he saith: She is in the insane 
asylum at Concord, New Hampshire. 

In reply to the 15th interrogatory he saith: She was placed in 
said lunatic asylum June, 1882, from Lancaster, New Hampshire, 
where she had resided previously. 

In reply to the 16th interrogatory he saith: I visited John Adden 
at his residence, in Lancaster, New Hampshire, in the fall of 1882— 
September or October, I think. 

In reply to the 17th inter rogatory he saith: New Hampshire. 

In reply to the 18th interrogatory he saith: Since 1874, when he 
went there to reside. 

In reply to the 19th interrogatory he saith: New Hampshire. 

In reply to the 20th interrogatory he saith: John H. Adden did 
sign all those notes and endorsed those numbered 1, 2, 3, 7, 8. 
Those numbered 1, 2, 3, 7, 8 were made by me in my office, in Bos- 

ton, or about their dates, and algo by me endorsed. Those 
445 numbered 4, 5, 6 were made and signed by me at my office, 

in New Orleans, La, All of said notes were delivered by me 
or my book-keepers to John Adden on or about the dates they bear, 
at stated times. When I made a settlement with John Adden the 
notes and other indebtedness were averaged up and new notes given 
for them. ‘The consideration for them was renewals of other notes, 
mouey loaned, interest, and salary for services. They were made 
payable at the times, dates, and places as appear thereon. ‘They are 
now all overdue, and no payments have been made thereon on ac- 
count thereof, either for interest or otherwise, except as appear 
thereon endorsed. No new notes have been given for any of them 
or any part of them. All of the said notes are due and owing to 
the owner and holder of them, John Adden. Those numbered 1, 
2,3,7,and 8 are in the handwriting of my former book-keeper in Bos- 
ton, Eliab Parker. Those numbered 4, 5, 6 are in the handwriting 
of E. P. Lhute (my former book-keeper), of New Orleans formerly, 
but now dead. 

In reply to the 21st interrogatory he saith: Said notes were made, 
signed, and endorsed by me at my office,in Boston. They are in 
the handwriting of my book-keeper r (Eliab Parker), by whom they 
were delivered to John Adden. They are all now pod ue and owing 
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to the owner and holder of them, John Adden. No other 
446 notes have ever been in place of them. Their consideration 

was money loaned. None of said notes have been paid and 
nothing has been received on or on account of them, except as ap- 
pears on them endorsed, and no new notes given for any of them or 
any part of them. 

In reply to interrogatory 22nd he saith: They were all given for 
a valuable consideration and are now due and owing, and were not 
gotten up for the purpose of delaying, defrauding, or hindering avy 
one of the creditors of said John H. Adden. 

In reply to the 23rd and 24th interrogatories he saith: There has 
been no fraud or connivance between said Johnand John H. They 
have both been in the employ of J. H. Adden—W. W. Davis from 
1865 to 1871 or thereabouts, except about 6 anonths about 1870, 
when he was West, excepting one year, when he was book-keeper 
in my factory. He was book-keeper. Eliab Parker was in my em- 
ploy as book-keeper from 1870 or thereabouts till 1881, and a part 
of the time from then till March, 1883. 

In reply to the 25th interrogatory he saith: I was present at said 
meeting. Besides the court and officers, there was present, among 

others, A. E. Eastman, who appeared as counsel for E. & A. 
447 H. Batchelder & Co., and took a part in the meeting. John 

Michael Brewster Reynolds, A. P. Damon, Stillman EL. Parker, 
John. Lane, R. W. Emerson, and others were also present at the meet- 
ing. 

In reply to the 26th interrogatory he saith: He did state that he 
had attached said John H. Adden’s estate in New Orleans. 

In reply to the 27th interrogatory he saith: Yes; he did state 
publicly before the court at said meeting that he had attached prop- 
erty of John H. Adden in New Orleans. 

In reply to the 28th interrogatory he saith: He was. 

In reply to the 29th interrogatory he saith: The statement re- 
ferred to was made in open court and within the range of hearing 
of every one in the room—certainly within hearing distance of John 
Michael Brewster Reynolds, who was then present at the time it was 
made, as also A. FE. Easyman, att’y for E. & A. H. Batchelder & Co. and 
others. Mr. Eastman was standing near at the time, and either he 
or W. N. Mason, counsel for some of the creditors, was putting in- 
quiries to Mr. Adden, and this remark came out in the course of the 
examination, and they must have heard the statement, if they were 

not deaf. 
448 [In reply to the 30th interrogatory he saith: Yes; he was; 

at the meeting of my creditors, March 23rd, 1882, John 
Michael Brewster Reynolds, A. E. Eastman, att’y of E. & A. H. 
Batchder & Co. and others, creditors, all of them being present. I 
said, upon enquiries put to me by either W. N. Mason or said East- 
man—lI stated that John Adden had attached my property in New 
Orleans and brought suit against me. ‘This statement was made in 
open court and within the hearing of said Reynolds. 

In reply to the Slst interrogatory he saith: I made the statement 
about the said attachment, and John Adden made statement about 
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said attachment, both of us in open court and in such a key that 
any one without an impediment in hearing could have understood 
perfectly what was said by both of us. This was made at the meet- 
ing before referred to, M’ch 23, 1882. 

In reply to the 32nd interrogatory he saith: I have signed all 
deeds and papers whicl the court and the assignees, John M. B. 
Reynolds included, requested me to do, but do not recollect signing 
a personal deed, such as referred to in yourenquiry. 

In reply to the 33rd interrogatory he saith: Ogden George and 
Bernard Hufft. 

In reply to interrogatory 34th he saith: I presume they 
449 arein the hands of the assignees of J. H. Adden’s estate. I[ 
left them in his safe when the assignees took possession of it, 

and I have not seen them since then. 

In reply to the 35th interrogatory he saith: Yes; they have been 
since March 23rd, 1882. Mr. Reynolds had access to them, more 
properly speaking, several days after said March 23rd, as his bond 
was not perfected till then, so I have been informed; but they, the 
books and papers, were at his disposal as assignee immediately after 
his appointment. 

In reply to interrogatory 36th he saith: Yes; he could have, as 
far as I know. | 

In reply to interrogatory 37th he saith: I cannot state particularly 
what ones were lost, but a great many of my books of account were 
destroyed in the Boston fire of Nov. 9, 1872. 

In reply to interrogatory 38th he saith: Last March, 1883; five 
days in or about Boston, perhaps. 

In reply to interrogatory 39th he saith: John H. Adden is in, 
debted to said John Adden in the sum of $45,000 or more. It is for 
money loaned, for interest, for merchandise, Accounts and services, 
and said notes represent a part of said indebtedness. In 1862 John 

Adden went to New Orleans with a large stock of shoes, 
450 where he and one Ogden George opened a store and carried 

on the boot and shoe business, Mr. George remaining in 
New Orleans till 1865, and Mr. John Adden returning in the sum- 
mer of 1862. Mr. John H. Adden purchased and manufactured 
boots and shoes and shipped them to Ogden George in said New 
Orleans weekly and frotn time to time, where Mr. George sold them 
to very good advantage. ; 

In 1865 the partnership was formed between Mr. John H. Adden 
and Ogden George, Mr. John Lane furnishing Mr. George, his son- 
in-law, with necessary capital and John Adden selling his interest 
in goods, merchandise, and accounts in his New Orleans and Boston 
stores to his son, John H. Adden, John H. giving his father his notes 
in settlement of the transaction, which is the origin of John H.’s in- 
debtedness to John Adden. ‘The notes referred to in said interroga- 
tory are either renewals or else for new notes for interest and money 
loaned or services rendered. I cannot answer more specifically 
without reference to my books. In 1867 Mr. George died, and his 
interest in the business was looked after by his father-in-law, Mr. 
Jobn Lane. In 1871 I formed a partnership with one Bernard 
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Hufft, Mr. J. H. Adden attending to the buying and manufacturing 

and shipping of shoes from Boston to New Orleans and the 
451 South, and Mr. Hufft remaining in New Orleans and attend- 

ing to that end of the business. Hufft continued as a partner 
till 1875, when the copartnership was dissolved. From 1875 till the 
date of my insolvency I conducted the business, both in Boston and 
New Orleans, Mr. John Adden acting for me as agent, on a salary, 
at the time. 

[In reply to the 40th interrogatory he saith: Nothing except that 
John Adden’s claim against said John H. Adden is a just, true, and 
legal claim, has never been paid or discharged, in part or otherwise, 
except as appears by the endorsements on said notes, and is now 
overdue and payable to him. Said claim or notes or any part 
thereof have not been proved against my estate at any of my insolv- 
ency meetings or hearings or at any time; that they all are justly 
due and payable except as before stated. John Adden has never 
proved any claim against my estate in insolvency. I testified in a 
hearing in insolvency that I thought he had offered for proof a part 
of his claim, but upon examination I find he has not, and that I was 
mistaken. I confounded his claim with that of E. F. Adden’s. 

In reply to cross-interrogatory 2nd he saith: Shoe business. He, 

with one Geo. W. Webber, managed in my absence a part of 
452° my business at 58 Custom-House St., New Orleans, from its 

establishment there till March, 1882,on a salary, as my books 
show. 

[In reply to the 3rd cross-interrogatory he saith: I don’t think I 
made any of the endorsements of interest on the notes referred to, but 
cannot state more specifically without reference to my books, in the 
hands of my assignees in insolvency; all payments on account of 
the notes should appear on my books. The interest referred to was 
probably paid by my agents, and endorsements made by them on 
the notes, they having power of attorney to act for me in New 
Orleans. Mr. Weber may have made some of the endorsements 
referred to. I may have been present, but do not remember. [| 
do not think the endorsements were all made at the same time, but 
were made at different times, I do not doubt. 

In reply to cross-interrogatory 4th he saith: A great part of this 
interrogatory I have answered already. In regard to the payments 
referred to I cannot make answer specifieally without referring to 
my books, which are in the hands of my assignees. In regard to 
the consideration of said notes, I will say again that renewals of old 
notes, interest, money loaned, and services rendered went to make 

them up. I have stated heretofore about the origin of my 
453 indebtedness to my father and the notes. Either I or my 

book-keeper delivered said notes to my father. I think I 
have answered the rest of this interrogatory before. 

In reply to the 5th interrogatory he saith: I was in Boston at the 
time of the origin of the indebtedness, which was in 1865, when my 
father sold out tome. From 1862 to 1865, in the business of manu- 
facturing shoes and buying for shipment South. The original con- 
sideration Was, perhaps, $30,000, and was for merchandise, accounts, 
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money; the accounts were partly in: Boston and partly in New 
Orleans. I cannot state the exact amount of each without refer- 
ence to books. The shoe stock for manufacture was in Boston; the 
shoes manufactured were partly in Boston and partly in New: 
Orleans, and the accounts likewise. I had at that time, 1865, about 
$5,000 to $10,000 over and above all liabilities, | should say, of my 
own, which I had made previously in the shoe business. I had 
been in business 5 years at least before then (1865). Mr. John 
Adden’s purpose in transferring his business to his son, John H. 
Adden, in 1865 was to assist him in forming a partnership with 
Ogden George. Mr. John Adden was not financially embarrassed 
at that time, and has not been since then, 1865. He had 
454 large assets over and above all his liabilities, consisting of 
merchandise, real estate, and other property. In the transfer 
referred to was included merchandise, manufactured shoes and in 
process, and accounts. John H. Adden had about $10,000 of assets 
to pay for this transaction, with, besides, of course, the articles them- 
selves included in this transaction. The business at that time was 
a profitable one. John H. Adden was in business for himself at 
this time, and not on asalary. As before stated, the consideration of 
said notes was for renewals, interest, services, and money loaned. 

In reply to special cross-interrogatory to John H. Adden he saith : 
No; but I said substantially, among other things, that my father 
had brought a suit on his claim against me and attached my stock 
of goods in New Orleans. I know George W. Weber, should think, 
at least 5 years; saw him last in New Orleans perhaps 2 or 3 years 
ago; do not recollect when | wrote him last; in Macch, 1882, per- 
haps. J have no copies of letters to him that I know of, but prob- 
ably my assignees have. When assignees came into possession they 
took all my books and letters I then had of his;and I have not seen 
them since to examine them. I have no copies of letters to Weber. 
I presume my letter books which my assignees have may contain 

some copies. I have none of his letters in my possession or 
455 control thatI remember. I have had no letters from Weber 

or copies of the same at the time I first heard of these inter- 
rogatories coming forward. I have not recently destroyed any of 
said letters. I had none to destroy that I know of. I have no letters 
or copies from my father since 1881, that I remember, and no copies 
of any sent to him written by me since that date. I think there 
may be some of his letters among the papers in the possession of 
my assignees. I may have destroyed a few from my father within 
the time specified. It is my custom to destroy letters of no great 
importance after reading them. At the first meeting of my cred- 
itors at which A. E. Eastman, atvy for E.& A. H. Batchelder & Co., 
John Michael Brewster Reynolds, and others were present I stated 
in-open court, in hearing of thetn all, that my father had brought 
suit against me and attached, and afterwards wrote to my father re- 
questing him to withdraw his suit against me. I do not recollect 
writing Geo. W. Weber except as I have before stated. I may have, 
but do not remember now. I have no copies of letters to him that 
I know of. When my assignees were appointed they had notice of 
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the pending of the suits spoken of, and I did not consider any 
further notice to them from myself necessary. I have done every- 
thing the court and my assignees there requested me to do in the 
matter of insolvency. 
456 In reply to the general cross-interrogatory he saith: I had 
not heard read or seen these or copies of these interrogatories 
before coming forward to answer them before the justice. They 
were answered and prepared by me, the justice first propounding 
them to me. 


(Signed) JOHN H. ADDEN. 


Subscribed and sworn to this 8th ~~ of May, 1883, before me— 
(Signed) A. SELWYN LYNDE, 
Justice of the Peace for all the Counties of the Commonwealth of Mas- 
sachusetts, and Residing in Middlesex County, in said Common- 
wealth. 


Deposition of A. V. Lynde. 


A. V. Lynpg, who, being first duly sworn on the Holy Bible, on 
this 9th day of May, 1883, “doth depose and say as follows: 


To the first interrogatory he saith: Alonzo V. Lynde; Melrose, 
Massachusetts; counsellor-at-law ; resided in Melrose last 26 years. 

To the 2nd Int.: [ have known him about 20 years. 

To the 3rd Int: He is a married man,I have been in- 
157 formed; but when married I do not know, and do not know 
his wife’s residence at time of her marriage. 

To the 4th Int.: 1 do not know. 

To the 5th Int.: Personally I do not know, only from hearsay, 
when they moved. 

To the 6th Int: I do not know except by hearsay. 

To the 7th Int.: In Lancaster, New Hampshire, 1 am informed. 

To the Sth Int.: New Hampshire. 

To the 9th Int.: New Hampshire, I am informed. 

To the 10th Int.: Laneaster, New Hampshire. 

‘To the 11th Int.: I do not know. 

To the 12th Int.: I am informed his wife owns a residence there. 

To the 13th Int.: I cannot state exactly. 
458 To the 14th Int.: She is in an insane asylum in New Hamp- 
shire. 

To the 15th Int.: Iam informed from New Hampshire, but the 
time I do not know. 

To the 16th Int.: I saw him in the summer of !882 in Lancaster, 
New Ilampshire, at his residence there. 

To the 17th —: New Hampshire, I suppose. 

To the 18th Int.: Eight years or more, I should think. 

To the 19th Int.: New H: aimpshire, I suppose, 

To the 20th Int.: I only op — handwriting of the maker and 
asia Ts. The ‘Vy are signed | /. Adden and endorsed, part of 
them by J. H. Adden and aa of them by John Adden. Further 
than that I know nothing. 
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To the 2Ist Int.: I only know the handwriting of the maker and 

endorsers, who are J. H. Adden and Joln Adden, respectively. I 
know nothing further. 
459 To the 22nd Int.: I do not know. 

To the 23rd Int.: Nothing to my knowledge. 

To the 24th Int.: I do not know except by hearsay. 

To the 25th int.: I was present at said meeting, which was held 
in the court of insolvency, at Cambridge, Massachusetts. John 
Adden, J.-H. Adden, John Michael Brewster Reynolds, the Court, 
Walter N. Mason, Esq., counsel for some of J. H. Adden’s creditors ; 
also Ambrose Eastman, Esq., counsel of E. & A. H. Batchelder & Co. ; 
S. E. Parker, John Lane, myself, and others. 

To the 26th Int.: He did. He said to the court, in presence of 
said Eastman, Mason, the judge of the court, Parker, Reynolds (J. 
M. B.), myself, and others, that he had attached the stock of goods 
and all the property of J. H. Adden in New Orleans in a suit 
brought by him against him there. 

To the 27th Int.: He did. 

Tothe 28th Int.: John Michael Brewster Reynolds and 
460 said Eastman were present. 

To the 29th Int.: Eastman and said Reynolds were present 
and within hearing distance when said statement was made in open 
court to the judge. Whether Batchelders were present I do not 
know, as | am unacquainted with them, but said Walter N. Mason 
and other creditors of John H. Adden -were. «I also informed said 

teynolds of said attachment, I think, before April 3rd, 1882. 

To the 30th Int.: I have stated as fully as I can above. 

To the 51st Int.: I think of nothing further than before stated. 

To the 32nd Int.: Never that I know of, and has not been re- 
quested to do so by his assignees, to my knowledge. 

To the 33rd Int.: I do not know. 

To the 34th Int.: They are in the possession of his assignees, I am 
informed. 

To the 35th Int.: I do not know, but think they have. 

461 To the 36th Int.: I do not know. 

To the 37th Int.: I cannot. 

To the 38th Int.: About the middle of March, 1883. He remained 
several days. 

To the 39th Int.: Personally I do not know, but I suppose the 
said notes do represent a part of the indebtedness. 

To the 40th Int.: I have no doubt that John H. Adden is indebted 
to John Adden in the sum of over $40,000 for loans, merchandise 
payments for him, expenses, and services rendered, all of which is 
now overdue. ‘he notes referred to in interrogatories 21st and 
22nd have not been proved in insolvency against J. H. Adden’s 
estate, and as far as I know have not been offered for proof. 

In reply to cross-interrugatory first said deponent saith: I am 59 
years old; resided in Melrose, Mass., the last 26 years; before that 
in Stoneham, Mass., since birtli; am and have been practicing law 
the past 35 years in Boston, Mass. ; prior to that was teacher for parts 
of three years; never failed in business; never owed Jolin or John 
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H. Adden; am not related to them or connected by marriage 

462 with either. I know John Lane; never owed him anything. 

To the 2nd cross-int.: John Adden’s business has been that of 

a trader—buying and selfing shoes and merchandise in Massachusetts 

and the South personally. Whether he managed John H. Adden’s 
business In Louisiana I do not know. 

To the 3rd cross-int.: I know nothing personally. 

‘To the 4th cross-int.: I know nothing further than stated in prior 
answers. 

To the 5th cross-int.: In 1865 I was 41 years old. I cannot an- 
swer more fully than I have already. 

‘To the general cross-interrogatory to all the witnesses he saith: 
No one but the justice taking this deposition has spoken to me about 
it. Heasked me to give my deposition, and that was the substance 
of all he said. I made the answer to the above interrogatories and 
cross-interrogatories. No one prepared them forme. I have not had 
them or copies of them read to me before taking this deposition. 


(Signed) ALONZO V. LYNDE. 


Sworn to and subscribed before me this the ninth day of 
463. May, 1883. 
(Signed) A. SELWYN LYNDE, 
Justice of the Peace for all Counties of the Commonwealth of Massa- 
chusetts, and Residing in the County of Middlesex, in the Com- 
monwealth of Massachusetts Aforesaid. 


Deposition of Wm. WV, Davis. 


WitntaAM Watriace Davis, who, being first duly sworn on the 
Holy Bible, on the 10th day of May, 1883, doth depose and say as 
follows: 


In reply to the Ist interrogatory he saith: Wm. Wallace Davis; 
40 vears; my lifetime occupation, civil engineering and farming. 
in reply to 2nd Int.: I know him, and have known him my life- 
time. 
In reply to the rd Int.: He is a married man; married some- 
where in the vicinity of Northumberland, N. H. 
In reply to the 4th Int.: He had one there, but I do not know 
when he sold it. 
In reply to the Sth Int.: He moved away some years ago; 
464. do not know where, to my personal knowledge. 
In reply to the 6th Int.: I don’t know, sir. 
In reply to the 7th Int.: I don’t know positively. 
In reply to the 8th Int.: I don’t know. 
In reply to the 9th Int.: I don’t know. 
In reply to the 10th Int.: I can’t say. 
In reply to 11th Int.: That I don’t know. | 
In reply to the 12th [nt.: [don’t know anything about that. 
In reply to the 13th Int., 14th, and 15th Ints.: I don’t know. 
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In reply to the 16th Int.: No, sir; I have never visited him at 
Lancaster. 

In reply to the 17th, 18th, 19th Ints.: I don’t know and can’t 

say. ’ 
465 In reply to the 20th Int.: I know nothing about said notes, 
only that the signature and endorsements spoken of are in 
John H. Adden’s handwriting. 

In reply to the 21st Int.: I do not recognize the writing in the 
body of the notes, but the signatures and endorsements are in the 
handwriting of John H. Adden. 

In reply to the 22nd Int.: I cannot state further than that I know 
that John H. Adden was owing his father heavily at the time of my 
keeping his books. At onetime during my period as book-keeper he 
was owing the old gentleman, John Adden, in the neighborhood of 
$40,000. 

In reply to the 23rd Int.: Not that | know of. 

In reply to the 24th Int.: I was in his employ as book-keeper 
from the fall of 1865 to the fall of 1870; Jan’y, 1871, to Jan’y, 1872, 
as foreman and assistant in his business. Eliab Parker was in the 
employ of said John H. Adden from some time in 1871 or 1872 to 
within a year or two. I cannot state more definitely now. 

In reply to the 25th Int. and 26th, 27th, 28th, and 29th 
466 Ints.: I was not at the meeting and do not know anything 
about what occurred there. 

In reply to the 30th Int.: I don’t know. 

In reply to the 31st, 32nd Ints.: I don’t know. 

In reply to the 33rd Int. : Ogden George and Bernard Hufft. 

In reply tothe 34th Int.: I don’t know. 

In reply to the 35th Int.: I don’t know. 

In reply to the 56th Int.: 1 don’t know. 

In reply to the 37th Int.: I don’t know further than that the 
vault in which most of the books were kept was destroyed in the 
great Boston fire, 1872 

In reply to the 38th Int.: I don’t know. 

In reply to the 39th Int.: He was indebted to John Adden 

467 atone time when I was book-keeper for him some $40,000, 

which I understood to have been for money loaned, goods, 

and services. About the notes enquired of I cannot speak, as they 
were given after I left. 

In reply to the 40th Int.: I know that John H. Adden has been 
heavily indebted to his father, and was so when I left his employ. 
After 1872 business was not so profitable, and J. H. A. & Co. made 
a great many bad debts. 

In reply to cross-interrogatory first he saith: My age, 40 years; 
have resided in Reading all my life, except when I was in the army. 
At 20 years of age I went to war, where I was absent for 2 or 3 years; 
then to Boston custom-house a few months in 1865, and then to 
work for J. H. Adden till the fall of 1870, keeping books; then went 
West drumming trade some montlis in the fall of 1870; then to 
work again for J. H. Adden till about Nov. Ist, 1872, when I left 
and went into civil engineering and farming, which I have followed 
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ever since. I never failed in business; did not owe John or John 
Ht. Adden at the time of his failure. I know John Lane. I owe him 
nothing. Iam no connection by marriage or otherwise with any 
one of them. 
In reply to the 2nd cross-interrogatory: He has been in 
468 the shoe business all his life. ,I don’t know whether he man- 
aged J. H. Adden’s business at the time referred to or not. 

In reply tocross-interrogatory 3rd: I don’t know anything further 
about it than I have before stated. 

In reply to cross-interrogatory 4th: I don’t know anything further 
about it than I have before stated. 

In reply to cross-interrogatory 5th: I cannot state the origin of the 
claim referred to any further than I have before stated. I do not 
know exactly when it did originate. The consideration of it was 
as | have before stated. I cannot remember about the transaction 
further than that John H. owed his father large sums of money at 
the time I was there as book-keeper. I have stated my age before ; 
also my business career; don't remember what my salary was at 
the origin of the claim. John H. Adden’s financial condition in 
1865 | only know about from what he told me bimself and from 
examination of his books. He was then perfectly solvent by his 
books and his credit was good. John Adden at that time was per- 
fectly solvent at that time, as far as I know. I regarded him as worth 
considerable property. He had made money prior to 1865. His 
object in selling out to his son I do not know. Ido not know the 

amount of his assets at that time. In regard to John H. 
469  Adden’s assets, | cannot state what tley consisted of at that 

time. I don’t think John H.had a saiary at that time, for he 
was In business for himself. I cannot state more fully in reply to 
this question. 

ln reply to the “general cross-interrogatory :’ No one spoke to me 
about giving answers. ‘The justice before — this is taken sent me 
word to come in and give my answers to them. I have not seer or 
heard read any of the interrogatories or cross-interrogatories or 
copies of any of them before giving my answers. ‘The answers are 
made myself, and were not prepared by any one else. 


(Signed) WILLIAM W. DAVIS. 


Sworn to and subscribed before me this 10th day of May, 1883. 
(Signed) A. SELWYN LYNDE, 
Justice of the Peace for all Counties of the Commonwealth of 
Massachusetts, and Residing in the County of Middlesex, in the 
Commonwealth of Massachusetts. 


Deposition of A. P. Damon. 


A. P. Damon, who, first being duly sworn on the Holy Bible, on 
this llth day of May, 1885, doth depcese and say as follows: 

470 In reply to the first interrogatory he saith: My name is 

Albert P. Damon; age, 46 years; reside in Reading, Mass. ; 
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resided there 36 years. My business is a merchant and manufact- 
urer of gentlemen’s furnishing goods. 

In reply to the 2nd Int.: Do know him; have known him 25 
years at least. 

In reply to the 8rd Int.: He is. Married to present wife some 
time in 1869 or 1870, I think, in Laneaster, N. H. 

In reply to the 4th Int.: He did have a residence there ; sold it 
within 3 or 4 years from the time he moved from Reading, | think. 

In reply to the Sth Int.: They moved away from Reading about 
1874, to Lancaster, New Hampshire. They moved their household 
goods and personal effects with them to Lancaster, New Hampshire. 

In reply to the 6th Int.: They did take with them their household 
effects and kitchen utensils, beds, and bedding. 

In reply to the 7th Int.: Lancaster, New Hampshire. 

In reply to the 8th Int.: New Hampshire. 

471 In reply to the 9th Int.: New Hampshire. 

In reply to the 10th Int.: Lancaster, New Hampshire. 

In reply to the 11th Int.: They have; since about 1874. 

In reply to the 12th Int.: They do; since about 1874, I should 
say. 

[In reply to the 13th Int.: They have been keeping house a num- 
ber of years; I should say as many as 7 years. 

In reply to the 14th Int.: In New Hampshire, I think. 

Tn reply to the 15th Int.: I have heard she was in an insane 

‘um in Concord, N. H. She was put in there some time last year, 
ruhe Lancaster, New Hampshire. 

In reply to the 16th Int.: I have visited him at Lancaster, New 
Hampshire, some time in 1877 or 1878. 

In reply to Int. 17th: New Hampshire. 

In reply to the 18th Int.: Since he went there, in 1874. 
472 In reply to the 19th Int.: New Hampshire. 

In reply to the 20th Int.: I know nothing further about 
them than that they are signed. (Numbers) 1, 2, 3, 7, 8 are en- 
dorsed by J. H. Adden, whose signature I know, and as appears on 
them. 

In reply to the 21st Int.: I know J. H. Adden’s handwriting, and 
the notes and endorsements are in his handwriting. I know nothing 
further about them except as appears on them. 

In reply to the 22d Int.: I don’t know. 

[In reply to the 23rd Int.: None, to my knowledge. . 

In reply te the 24th Int.: Mr. Davis was a book-keeper for J. H. 
Adden some time before 1875. Mr. Parker was book-keeper for J. 
H. Adden some time in the seventies and up to Mr. Adden’s in- 
solv ency. 

In reply to the 25th Int.: I was; at Cambridge, Mass., in the 
court-house; John Adden, J. H. Adden, A. V. Lynde, Stillman E. 
Parker, a Mr. Eastman, who represented E. & A. H. Bachelder & 

Co.; a lawyer by the name of Mason, who assisted Mr. East- 
473 man: John Michael Brewster Reynolds, Mr. Emerson, a shoe 
manufacturer; Mr. Jacob Ames, and others were present at 
said meeting. 
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In reply to the 26th Int.: He did. 

In reply to the 27th Int.: Yes; he did. 

In reply to the 2oth Int.: He was. 

In reply to the 29th Int.: He did make a statement to that effect 
and within the hearing of Eastman and Reynolds. 

In reply to the 30th Int.: John Adden stated at said March 23rd 
meeting that he had attached John H. Adden’s property in New 
Orleans. ‘This statement was made in open court, in the presence 
and hearing of said Eastman, Reynolds, and other creditors. 

In reply to the 31st Int.: I know nothing further than stated. 

In reply to the 32nd Int.: I don’t know. 

In reply to the 33d Int.: Ogden George was a partner and 
474 Bernard Hufft was a partner after Ogden George’s death. 

In reply to the 34th Int.: I don’t know, but suppose his 
assignees have them. 

In reply to the 35th Int.: I don’t know. 

In reply to the 36th Int.: I don’t know. 

In reply to the 37th Int.: I do not know what books he lost, fur- 
ther than the fact that his store was burned down and many of bis 
books and papers were burned up in the Nov., 1872, fire in Boston. 

[n reply to 38th Int.: March, 1883, a few days in and about Bos- 
ton. 

In reply to the 39th Int.: I know he is indebted to a very large 
amount to John Adden; cannot give origin of the indebtedness ; 
presume these notes represent a part of his indebtedness. 

[In reply to the 40th Int.: I know that John H. Adden has owed 
his father the past few years large sums of money. 

[In reply to cross-interrogatory first: Age, 46 years; resided in 

Reading all my life except 5 years when in Lancaster, Mass., 
475 and Oo years when out West; in business of manufacturing 

gent’s furnishing goods since 1865. Previous to that time I 
was salesman and book-keeper at various places. I went through 
the Chicago, 1871, and Boston, 1872, fires, being burned out clean in 
both of them; was burned out again in Boston fire of 1873; paid 
my creditors in full, 100 cents on a dollar, until 1880, when I failed 
for the first and only time in my business life. I paid my creditors 
at mv failure 47 cents on a dollar. I did not owe John or John H. 
Adden anything at the time of the failure. I owe John H. Adden 
nothing at the present time. I know John Lane; owe him; do not 
know exactly how much at this moment. Joln Adden is my father- 
in-law and John H. is my brother-in-law. 

In reply to cross-interrogatory 2nd: John Adden since I have 
known him has been engaged in the boot and shoe business. The 
past few vears he has managed his son’s business in New Orleans, 
perhaps since Mr. Hufft went out—so I am told. 

In reply to the 3rd cross-interrogatory : I know nothing about the 
notes except as before stated. : 

In reply to the 4th ecross-interrogatory: I know nothing about 

said notes except as before stated. 
476 In reply to cross-interrogatory 5th: I do not know the time 
of the origin of said indebtedness ; cannot state the amount 
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of John H. Adden’s means at time referred to. I was 28 years old 
in 1865; was emploved as a salesman at a store in Worcester, Mass., 
on a salary of $1,100 per year; do not know John H. Adden’s 
means in 1865; do not know his father’s object in transferring busi- 
ness to his son, unless it was to assist him in business. I do not 
know why he gave up doing business unless he wanted a rest. He 
was not financially embarrassed at the time, as far as I know; do 
not know what his assets were or his indebtedness, if any. I heard 
nothing further about the transfer; do not know — what John H. 
Adden’s means consisted prior to 1865. I know nothing further 
that I could state in reply to this interrogatory. 

In reply to general cross-interrogatory : Noone has shown me the 
originals or copies of these interrogatories and cross-interrogatories 
or read either to me, and as for my answers I prepared them and 
gave them myself to the justice ashe propounded the interrogato- 
riesand cross-interrogatories to me. Noone has talked to me about —. 
The justice is the only person who has communicated with me about 
them, and he only to ask me to call at his office to make answers to 


them. 
| (Signed) A. P. DAMON. 


Subscribed and sworn to before me this 11th day of May, 
477 =: 11883. 
(Signed) A. SELWYN LYNDE, 
Justice of the Peace for all the Counties of the Commonwealth of 
Massachusetts, and Residing in Middlesex County, in said 
Commonwealth. 


Deposition of Eliab Parker. 


Evras Parker, who, first being duly sworn on the Holy Bible, on 
this 12th day of May, 1883, does depose and say as follows: 


In reply to the first interrogatory he saith: My name is Eliab 
Parker ; age, 29 years; resided in Boston past 4 or 5 years. I ama 
book-keeper by occupation. 

In reply to the 2nd Int.: I do; have known him about 11 years. 

In reply to the 3rd Int.: He is married; don’t know when or 
where married. 

In reply to the 4th Int.: He did; sold it about 1877, I think. 

In reply to the 5th Int.: They moved to Lancaster, N. H., about 

1874; took their furniture with them. 
478 In reply to the 6th Int.:.1 think they took most of their 
furniture. 

In reply to the 7th Int.: Lancaster, New Hampshire. 

In reply to the 8th Int.: He had a home in Lancaster, New Hamp- 
shire, and his wife was living there then. 

In reply to the 9th Int.: He had a home at Lancaster, New Hamp- 
shire, all this time, and his wife was living there. 

In reply to the 10th Int.: Lancaster, New Hampshire. 

In reply to the llth Int.: They have. I think they began in 
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1874 and have been so keeping house until his wife went to the 
hospital. 

In reply to the 12th Int.: They do own a family residence in Lan- 
easter, N. H., and have so owned it since about 1874. 

In reply to the 13th Int.: They have been keeping house in it. 
They moved in about 1874. 

In reply to the 14th Int.: I think she is in the hospital. 
179 In reply to the 15th Int.: I don’t know when she was put 
in. There is no doubt in my mind she was put in from Lan- 
easter, New Hampshire. 

In reply to the 16th Int.: I have; about the summer of 1877 or 
1875. 

In reply to the 17th Int.: New Hampshire. 

In reply to the 18th Int.: He has had his home there 8 or 9 
years 

In reply to the 19th Int.: New Hampshire. 

In reply to the 20th Int.: John H. Adden made the notes and 
signed them and endorsed those numbered 1, 2, 3, 7, 8, which arein 
my handwriting in the body. Those numbered 1, 2, 5, 7, 8 were 
made in Boston. The other three, 4, 5,6, were made in New Or- 
leans, signed by John H. Adden, but the body of them are in the 
handwriting of E. P. Shute. Those numbered 1, 2, 3, 7, 8 were de- 
livered to John Adden by John H. Adden, but those numbered 4, 
5, 6 | cannot swear to. The consideration of them was money loaned 
or due. ‘They were made payable at New Orleans. They have not 
been paid in full or part, except as appears by the interest endorse- 
mets thereon. No new notes have been given tor them to my 

knowledge, and they are all due and owing to John Adden, 
I8O—s as far as I know. ‘Those numbered 1,2, 3, 7, 8 were made in 

the summer of 1878, from average dates. The other three I 
do not know about their dates. 

In reply to the 21st Int.: John H. Adden signed and endorsed 
them ; the body of them were in my handwriting; they were made 
in Boston, in the summer of 1878, and were delivered to John Adden 
by John H. Adden; consideration of them, money due; they were 
made payable in New Orleans, La.; they have not been paid in full 
or part or either of them, and no interest except as appears endorsed 
thereon. No new notes have been given for them or either of them, 
and they are all due and payable to John Adden, as far as I know. 

In reply to the 22nd Int.: They were given in good faith, for a 
valuable consideration, and are overdue. 

In reply to the 25rd Int.: Not to my knowledge. 

In reply to the 24th Int.: They have. Mr. Davis, prior to 1872, 
and I worked for him from 1872 to 1881 as book-keeper. 

[In reply to the 25th Int.: I was present at said meeting. It was 
held at the court-house at Cambridge, Mass. Both Mr. John and 

John H. Adden, Jolin Lane, 8. E. Parker, A. V. Lynde, and 

iSl—s a Jawver representing FE. & A. H. Bachelder & Co. and other 
eye ditors were present at said Meeting. 

[un reply to the 26th Int.: I don’t know. I don’t remember what 
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he said. He was on the witness stand some time and made some 
statements. What they were I don’t remember. 

In reply to the 27th Int.: I don’t know, but what he did state 
was said publicly in open court and in the presence of his son’s 
creditors. 

In reply to the 28th Int.: John Michael Brewster Reynolds was 
present,and also an attorney who represented E. & A. H. Bachelder 
& Co. 

In reply to the 29th Int.: Whatever John Adden stated was said 
publicly and within the hearing of all. 

In reply to the 30th Int.: I know nothing further about it. 

In reply to the 31st Int.: I know nothing further. 

In reply to the 32nd Int.: I don’t know. 

In reply to the 33rd Int.: Ogden George and Mr. Hufft. 
482 In reply to the 34th Int.: They are in bis assignees’ posses- 
sion. 

In reply to the 35th Int.: I think they have. 

In reply to the 36th Int.: He could. 

In reply to the 37th Int.: A number of boxes of books of Mr. 
Adden’s were destroyed by the November, 1872, fire. I cannot 
specify particularly; only that they were regular books of account 
of his business. 

In reply to the 38th Int.: I don’t know. 

In reply to the 39th Int.: John H. Adden is indebted to his father 
in a very large sum. These notes enquired aboyt represent a part 
of his indebtedness. The indebtedness originated at the settlement 
of the business for 1865 and prior thereto, and since then there has 
been additions to it for other money loaned, interest, and services 
rendered. 

In reply to the 40th Int.: I know that John Adden has loaned 
John H. Adden large sums of money which have never been re- 
paid, and also that he has rendered John H. valuable services 

which John H. has not paid him for or recompensed him for. 
483 In reply to the first cross-interrogatory: My age is 29 

years; resided in North Reading 24 years; in Boston about 
5 years; been a book-keeper the past 12 vears. I have never failed 
in business. I owe neither John Adden or John H. I know John 
Lane. I owe him nothing. Iatn not related toeither,—am I con- 
nected with by marriage either John or John H. Adden. 

In reply to the 2nd cross-int.: Since I bave known him he 
has been engaged ona selary working for Jobn H. Adden. He 
has looked after his son’s business at No. 58 Custom-House St., New 
Orleans. 

In reply to the 3rd cross-int.: I know nothing positive about it. 

In reply to the 4th — Int.: What I know about the matters 
which I have spoken of is from observation and having had the 
care of Mr. Adden’s books and from my personal business relations 
with him. John Adden had an account on John H. Adden’s books 
for money loaned, services rendered, interest due, and sundries, 
which was settled usually by notes. The notes numbered 1], 2, 3, 7, 
S, heretofore mentioned, were in one settlement, and the notes 
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marked “A,” “B.’“C” were in another. Their consideration was 
partially renewals of old notes, money loaned, interest, and sun- 
dries. The settlernents were usually made by averaging up, dated, 

and giving notes for an even number of months—say on six 
484. months. I cannot say when John Adden demanded pay- 

ment of said notes, but, as he knew John H.’s financial con- 
dition, he did not insist at the time, hoping for better times to come 
by waiting. 

In reply to the 5th ecross-int.: I have stated all I know about 
origins John H. Adden’s indebtedness to his father in prior answers. 
In 1865 I was in North Reading going to school. Ihave been told 
that John H. Adden bought out his father’s business, and that it was 
the beginning of his indebtedness to him. I know nothing about 
the transter, either what was turned over or its value, but | suppose 
a part of it was in Boston. I do not know John H. Adden’s means 
in 1865, or what derived from. I was about 12 years old at this 
time and had not been in business. I do not know John Adden’s 
purpose in transferring business to his son unless it was to assist 
him; don’t know his purpose in giving up business in 1865 
unless he wanted a rest. I do not know about his financial condi- 
tion or that of his son, John H., at that time. I know nothing fur- 
ther than I have heretofore stated. 

[n reply to the general cross-int.: No one has spoken to me about 
giving my answers to these interrogatories except the justice who 
takes this deposition, and he only toask me to come to his office and 

make answer to them. I have not seen or heard read pre- 
485 —_— vious to my coming forward for examination either these in- 

terrogatories or cross-interrogatories or copies of them or 
any parts of them. The answers were made and prepared by my- 
self as the interrogatories and cross — were propounded to me. 


(Signed) ELIAB PARKER. 


Subseribed and sworn to this 15th day of May, 1883, before me— 
(Signed) A. SELWYN LYNDE, 
Justice of the Peace for all Counties of the Commonwealth of Mas- 
suchusetts,and Residing in Middlesex County, in said Common- 
wealth. 


Deposition of 8. E. Parker. 


S. E. Parker, who, being first duly sworn on the Holy Bible, on 
this 14th day of May, 1883, doth depose and say as follows: 


In reply to the first interrogatory he saith: My name is Stillman 
K. Parker; age, 65 yrs.; residence, Reading all my life. 
[In reply to the 2nd Int.: Have known him 50 years. 
In reply to the 3rd Int: He is married. I think they were 
456 married at Lancaster, New Hampshire. She was living at 
Lancaster at time of marriage. 
In reply to the 4th Int.: He had a residence in Reading; sold it 
8 years or more ago. 
In reply to the 5th Int.: They moved away from said Reading to 
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Lancaster, New Hampshire, about 8 years ago. Their household 
goods went with them. 

In reply to the 6th Int.: I did not see the goods go, but I know 
thev went. 

In reply to the 7th Int.: Lancaster, New Hampshire. 

In reply to the 8th Int.: New Hampshire. 

In reply to the 9th Int.: New Hampshire. 

In reply to the 10th Int.: Lancaster, New Hampshire. 

In reply to the 11th Int.: ‘They have from the time they moved 
there to the time Mrs. John Adden went to the asylum. 

In reply to the 12th Int.: He or his wife owns it; have owned it 

some years. 
487 In reply to the 13th Int.: Some years; cannot state how 
long I was there; 3 years ago, and they were keeping house 
in it then. 

In reply to the 14th Int.: The last I knew she was in the asylum 
at Concord, New Hampshire. 

In reply to the 15th Int.: She was put in said asylum at Concord 
some time last year; from Lancaster. 

In reply to the 16th Int.: I have; about three years ago. 

In reply to the 17th Int.: New Hampshire. 

In reply to the 18th Int.: Since the time he moved up there. 

In reply to the 19th Int.: New Hampshire. 

In reply to the 20th Int.: I can only say that I know J. H. Adden’s 
handwriting, and he appears to have signed them and endorsed some 
of them. 

In reply to the 21st Int.: The notes appear to be signed and en- 
dorsed by J.H. Adden. I know nothing further about them except 

as stated. 
488 In reply to the 22nd Int.: I don’t know. 
In reply to the 23rd Int.: None that I know of. 

In reply to the 24th Int.: They have both been in his employ. 

In reply to the 25th Int.: I was present part of the meeting. It 
was held at the court-house, Cambridge, in the insolvency court 
room. Among those present were John Adden, John Lane, John 
Michael Brewster Reynolds, a lawyer bon Natick, whose name I 
do not recall, and a lawyer employed by E. & A. H. Bachelder & 
Co., and others. 

In reply to the 26th Int.: He stated at each meeting he had. 

In reply to the 27th Int.: He stated publicly while on the stand 
that he had attached John H. Adden’s property in New Orleans. 

In reply to the 28th Int.: He was present at said meeting. 

In reply to the 29th Int.: It was made publicly in the presence 
and hearing of Mr. Reynolds and the lawyer who represented E. & 

A. H. Bachelder & Co. and other creditors. Mr. Reynolds 
489 at the time was sitting nearer Mr. Adden than I was, and as 

I heard the statement distinctly I think Reynolds must have 
also, 

In reply tothe 30th Int.: While in New Orleans in April or May, 
1882, Mr. John Michael Brewster Reynolds stated to ine that he had 
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an impression that he had heard somewhere before of this attach- 
ment of John Adden’s. 

In reply to the 31st Int.: I know nothing further than stated 
before. 

In reply to the 32 Int.: He has signed all papers we have asked 
him to. I do not remember about the deed referred to. 

In reply to the 33rd Int.: Ogden George and Hufft. 

In reply to the 34th Int.: As far as | know they are in the hands 
of J. H. Adden’s assignees. 

In reply to the 35th Int.: They have since the appointment as 
assignee. | 

In reply to the 36th Int.: I think he could. 

In reply to the 387th: I know nothing further than that he 
490 had e lot of books destroyed by the great Boston fire of 1872. 

In reply to the 38th: He was in Boston some time this 
spring. 

In reply to the 29th Int.: He is indebted to his father to a large 
amount, 

[In reply to the 40th Int.: Tam satisfied that John H. Adden is 
indebted to his father to a very large amount. 

In reply to cross-interrogatory lst: My age is 63 years; lived in 
Reading all my life; been engaged in shoe manufacturing business 
iust 30 years. I failed in business 1860 or 1861, the time of the war. 
I also failed in 1881, about six months, I think, after Jolin Michael 
Brewster Reynolds’ 2nd or 3rd failure and insolvency. I owed 
John Adden nothing at the time of said failure. There was a dis- 
puted account between meand John H. Adden for a small amount, 
not exceeding $30. 1 owe them nothing at the present time. I 
knowJohn Lane. I owe him nothing. John Adden married my 
sister, who died in 1838. John H. Adden is my sister’s son. 

In reply to the 2d cross-interrogatory : He has been in the shoe busi- 
ness and connected with it in different ways many years. I cannot 

speak.as to Mr. John Adden’s with the 58 Custom-house 
491 St. matter. I do know that J. Adden was in Mobile some 

time; cannot state definitely of my own personal knowledge 
about it. 

[In reply to the 5rd cross-int.: I know nothing except what I have 
before stated about it. 

In reply to the 4th cross-int.: I know nothing except as before 
stated about it. 

In reply to the 5th cross-int.: I was 45 years old in 1865; in the 
shoe manufacturing business; had been in business then about 10 
years. [| know nothing further than already stated. 

[In reply to special cross-interrogatory to Stiliman E. Parker he 
saith: | ama brother-in-law of John Addcen: he signed my bond. 
I do not remember the amount. We have .aken possession of the 
property of John H. Adden at the shoe factory, Pearl street, Boston ; 
of personal property at Reading. I have taken no means to defeat 
the suit of John Adden, for the reason that the Bachelders have 
brought suit in New Orleans to that end, and if they are successful 
there wil! not be the necessity of a 2nd suit, as what they 
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gain will enure to the benefit of all John H. Adden’s creditors. I 
did not think it advisable to go to additional expense to accomplish 
that which Bachelders’ suit was expected to. I think I have thus 
far acted for the general interest of all the creditors. I have 
492 desired that the personal property in Boston should be turned 
into morey instead of being allowed to depreciate in value 
while on storage, and I have often tried to get Reynolds to do some- 
thing about disposing of it, but he has neglected, if not refused, to 
do anything about it. I know Geo. W. Weber. I saw him for the 
first time while in New Orleans in April and May, 1882. I was 
often in the store formerly of J. H. Adden’s, on Custom-Housestreet. 
Weber was in and ont. Sometimes he would come to the store one 
day; then I would not see him again for a week or more. He was 
not doing anything particular at the times [saw him. I don’t know 
what books he handled, or whether he had the safe key to the estab- 
lishment or not. I cannot state positively about the books, papers, 
collections, &c., referred to in this enquiry. When I first arrived in 
New Orleans, upon going to the store, 1 met the sheriff, who told 
me he had attached everything in it belonging to J. H. Adden, and 
he then showed me a list of the property that he bad charge of, 
which included about everything in the store. Mr. Reynolds ar- 
rived in New Orleans a day or two before me. I could do nothing 
until the Adden suit was disposed of. I did all I could, I think, 
under thee ‘ircumstances. I went down to New Orleans to take posses- 
sion of J. H. Adden’s property, but when I arrived at the store was 
met by the sheriff, who was in possession. I could do nothin 
193 until the suits and attachments: under-John Adden’s sol 
others were disposed of. I sometimes dined at the same place 
with Mr. Adden and other of my friends, but not always. I roomed 
at a private family. I do not remember the number or street. [ 
did not desire to make unnecessary expense to the estate, or I might 
have put up at the St. Charles or some other expensive hotel. Noth- 
ing was said by Reynolds to me about bringing suit until after the 
Bachelders had brought theirs, when he oneday asked me to join them. 
[ said to him in reply that I was glad they had brought suit, for we 
had no money to carry on a suit with, and one suit would do for all. 
I think I have answered above the rest of the enquiries in this 
interrogatory. 
In reply to the general cross-interrogatory he saith: I have not 
seen these or copies of these interrogatories and cross-interrogatories 
or any of them or heard read any of.them before coming before the 


justice to whom I made these answers. The justice before whom 


these answers are mude is the only person, and he only stating that 
he had some interrogatories in “the John Adden cases” for me to 
answer. The answersare my own, not prepared for me by any one 
other than myself. 


(Signed) STILLMAN E. PARKER. 
Subscribed and sworn to this 14th day of May, 1883, before me— 
(Signed) A. SELWYN LYNDE, 


494 — Justice of the Peace for all the Counties of the Commonwealth of 
Massachusetts, and Residing in Middleser County, in said 
Commonwealth. 
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(Symbol of Commonwealth.) . 


COMMONWEALTH OF MASSACHUSETTS, 
SECRETARY'S DEPARTMENT, Boston, May 16, 1883. 

I hereby certify that Benjamin F. Butler is Governor of the Com- 
monwealth of Massachusetts, and that his signature to the certificate 
hereunto annexed is genuine. 

In testimony whereof I have hereunto affixed the seal of the Com- 
monwealth the date first above written. 

[SEAL. | (Signed) HENRY B. PEIRCE, 


Secretary of the Commonwealth. 


COMMONWEALTH OF MASSACHUSETTS, 
Boston, May 16th, 1883. 


I hereby certify that at the date of the attestation hereto an- 
nexed A. Selwyn Lynde was a justice of the peace for the 
495 said Commonwealth, duly commissioned and constituted ; 
that to all his acts and attestations as such full faith and 
credit are and ought to be given in and out of court; that I know 
his signature to be genuine, and that said justice of the peace is by 
law authorized to act in any county of this Commonwealth, and that 
by the publie statutes of this Commonwealth the secretary is the 
Commonwealth is made the custodian of the State seal. 
In testimony of which I have hereunto affixed my hand 
and seal the date first above written. 
(Signed) BENJ. F. BUTLER, 


Governor of Massachusetts. 


| SEAL. | 


I, A. Selwyn Lynde, one of the justices of the peace within and 
for the Commonwealth of Massachusetts, do certify that I caused W. 
W. Davis, A. P. Damon, J. H. Adden, A. V. Lynde, 8. E. Parker, 
and Eliab Parker, witnesses hereinbefore named and examined, to 
appear before me at the time and place above named, and, after pub- 
licly and solemnly swearing each separately on the Holy Bible to 
tell the truth, the whole truth, and nothing but the truth in answer 
to the annexed direct and cross interrogatories, | then and there pro- 
ceeded to examine each separately by propounding to him the said 
direct and cross interrogatories and reducing in my presence and 

that of the witness his answers thereto in writing with my 
496 own hand, and [ then caused each witness to sign his deposi- 
tion In my presence, as already stated. 

In testimony whereof I have bereunto set my hand on this fif- 
teenth day of May, 1888. 

(Signed) A. SELWYN LYNDE, 

Justice of the Peace within and for the Commonwealth of Massa- 
chusetts, and Residing in Middlesex County, in said Common- 
wealth. 
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Fees: - 
Taking six depositions, 5 days... $50 00 
WitRGl COE cicctindktenis sonecnn 12 50 
$62 50 
497 Decree on the motion to remand copied at page 174 of this 
transcript. 


Certificate of Clerk of this Court, Dated November 26th, 1885, and Filed 
in the State Court November 26th, 1883. 


Unitep Strates oF AMERICA: 


Circuit Court of the United States, Fifth Circuit, Eastern District of 
Louisiana. 


J. B. Reynowps, Assignee, 
us. No. 10405. 


JoHn ADDEN ef al. 


Cause removed from the civil district court for the parish of 
Orleans. 
CLERK’sS OFFICE. 

I, Francis A. Woolfley, clerk of said court, do hereby certify that 

a duly certified copy of the record in said above-entitled cause 
498 was filed in this office on the 5th day of November, A. D. 

1883, that being the first day of the November term, A. D. 
1883, of this court. 

And I further certify that on the motion of said plaintiff, duly 
entered and filed, to remand said cause to the said State court, this 
court, upon and after due hearing of the said motion, made and en- 
tered an order on the 26th day of November, 1883, refusing the same 
in the words and figures following, to wit: 

“ This cause came on to be heard on the motion of the plaintiff to 
remand the same to the civil district court for the parish of Orleans, 
and was argued by counsel. 

“On consideration whereof it is ordered that the said motion be 
refused, and that the cause do proceed in this court according to 
law.” 


[sEaL.] Witness my hand and seal of said court, at New Orleans, 
~"“t  this 26th day of November, 1883. 7 
(Signed) F. A. WOOLFLEY, Clerk. 


Kight notes annexed to the commission, dated May Ist, 1883, and 
numbered 1, 2, 3, 4, 5, 6,7, & 8, cdpied at page 418 of this tran- 
script. 

Three notes annexed to the same commission,and marked A, B, 
& C, copied at page 422 of this transcript. 


Depositions of Stillman E. Parker, Albert P. Damon, J. H. Adden, . 
Edward F. Adden, Alonzo V. Lynde, Eliab Parker taken under 
commission dated January 5, 1886. 
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499 Commission. Issued January 5th, 1886. 


UNITED STATES OF AMERICA: 


Circuit Court of the United States for the Fifth Judicial Circuit, 
Holding Sessions in and for the Eastern District of Louisiana. 


To any judge, justice of the peace, magistrate, notary public, or Lou- 
isiana commissioner at Boston : 


Know ve that, reposing special trust and confidence in your in- 
tegrity and ability, we hereby authorize and require you that you 
call and cause to come before you Stillman E. Parker, Albert P. 
Damon, J. H. Adden, and Edward F. Adden, all of Reading, Massa- 
chusetts, and of Alonzo V. Lynde, of Melrose, Massachusetts, and 
Eliah Parker, of Boston, Massachusetts, and them duly examine on 
the annexed interrogatories, on oath, touching and concerning cer- 
tain matters and things in a case now depending in the said court, 
wherein J. M. b. Reynolds is plaintiff and John Adden et als. is de- 
fendants, and the same examinations, so taken and reduced to writ- 
ing, you certify under your hand and seal and send enclosed to this 
court, to be read in evidence on the trial of said cause; and send also 
this writ, returnable in 40 days. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of New Orleans, this 
Sth day of January, anno Domini 1886, and of the Independence of 
the United States of America the 110th year. 


[SEAL] (Signed) E. R. HUNT, Clerk. 


900  ILnterrogatories and Cross-Interrogatories. Filed January 5, 
1886. 


Interrogatories. 
U.S. Cireuit Court, Eastern District of Louisiana. 


J. M. B. REYNOLDS ) 
Us. No. 10405. 
JOHN ADDEN ef als. ( 


Interrogatories to be propounded to Stillman E. Parker, Albert P. 
Damon, J. H. Adden, and Edward F. Adden, ail of Reading, 
Massachusetts, and to Alonzo V. Lynde, of Melrose, Massachu- 
setts, and to Eliab Parker, of Boston, Massachusetts, witnesses 
whose testimony is to be taken under commission in behalf of the 
defendant, John Adden. 


Ist Interrogatory. W hat is vour name, age, occupation, and where 
do you reside? Where were you on the 23rd day of Mareh, 1882? 
If you say you were present at the first meeting of creditors of John 
H. Adden, insolvent, before the probate court of insolvency for the 
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county of Middlesex, at Cambridge, on the day above mentioned, 
state what you were doing there. Was defendant, John Adden, there 
present? If yea, was he a witness in behalf of any claimant? 
501 ‘If yea, for whom did he testify? Did Ambrose Eastman and 
Walter N. Mason, or either of them, question said John 
Adden as to said John Adden’s place of residence at that time? 
Did or did not said John Adden state under oath where he resided ? 
Did or did not said John Adden then swear of what State he was a 
citizen? If said John Adden’s testimony was then reduced to writ- 
ing and the same is now of record please annex a certified copy of 
said Adden’s testimony as there given to your answers to these in- 
terrogatories. 
2nd Interrogatory. State whether or not at the said first meeting 
of creditors on March 23rd, 1882, a claim of E. F. Adden against the 
estate of said John Adden, insolvent, was opposed ; and, if yea, who 
conducted the case for said E. F. Adden, and who examined the wit- 
nesses in behalf of said E. F. Adden ? 
3rd. Did or did not said John Adden at said first meeting of cred- 
itors on March 23rd, 1882, state under oath that he was a resident 
of the State of Massachusetts ? 
4th. Did or did not said John Adden at said first meeting of 
creditors on March 23rd, 1882, swear that he wasa citizen of the 
State of Massachusetts ? 
(Signed) C. 8S. KELLOGG anp 
E. N. WHITTEMORE, Att’ys. 


502 Affidavit for commission waived. 
' (Signed) BLANC & BUTLER, Ait’ys. 


Cross-Interrogatortes. 
United States — Court, Eastern District of Louisiana. 


J. M. B. Reynoups 
vs. No. 10405. 
Joon ADDEN é als. ( 


Counsel for J. M. B. Reynolds, assignee of John H. Adden, plain- 
tiff herein, object to the interrogatories propounded by counsel for 
defendant, John Adden, to Stillman E. Parker, Albert P. Damon, J. 
H. Adden, and Edward F. Adden, all of Reading, Massachusetts, 
aud to Alonzo V. Lynde, of Melrose, Massachusetts, and to Eliab 
Parker, of Boston, Massachusetts, and to the testimony sought to be 
elicited from said witnesses on the following grounds: 

Ist. That said defendant, John Adden, is estopped from interro- 
gating any witness or obtaining any evidence for the purpose of 
showing his residence at the time this suit was brought as being 
elsewhere than in the State of Massachusetts by the judicial admis- 
sion contained in the original petition filed by him in the suit en- 
titled John Adden vs. John H. Adden, No. 5586, Div. B, civil dis- 


a 


248 J. M. B. REYNOLDS, &¢., VS. JOHN ADDEN ET AL., &¢. 


trict court, parish of Orleans, wherein it is alleged that he is 
003 a resident of Massacliusetts. 
2nd. That said defendant, John Adden, is, furthermore, 
estopped by the judicial admission that he was a resident of said 
State of Massachusetts, as set forth in the petition filed in the suit 
entitled John Adden vs. John H. Adden, No. 5788, civil district 
court, parish of Orleans, State of Louisiana. 

3rd. That he is, furthermore, so estopped by his judicial admis- 
sion, When he signed the bond of Stillman E. Parker as an assignee 
of the insolvent estate of John H. Adden, No. 1321, insolvent court 
of Middlesex county, Massachusetts, that he was a resident of said 
State of Massachusetts. 

Reserving said objections and all other legal objections to the 
aforesaid interrogatories and to the answers of the witnesses which 
may be made thereto, counsel for J. M. B. Reynolds, assignee, pro- 
pound the following cross-interrogatories : 

Cross-interrogatory first. If, in answer to the first interrogatory, 
you say that you were present at a meeting of the creditors of John 
H. Adden, insolvent, before the probate court of insolvency for the 
county of Middlesex, at Cambridge, Massachusetts, on the 23rd of 
March, 1882, and that defendant, John Adden, was then and there 
present and testified for his own son, E. F. Adden, or for any other 
person claiming to be a creditor of said insolvent, and that the said 

John Adden did not, when so testifying, swear that he was a 
504 resident of Reading, Massachusetts, you are now called upon 

to state, in answer to this cross-interrogatory, everything that 
said John Adden did then and there state in giving his testimony. 
Have you stated everything that John Adden then and there testi- 
fied to? Did you or not at the time make a written memoranda of 
everything that John Adden then swore to in giving his testimony? 
[f you made such memoranda, you are now called upon to annex 
the same to your answer to this cross-interrogatory. If you made 
such memoranda, when did you last see it? Where is it now? 
Why can you not now annex it to your answer to this cross-inter- 
rogatery ? If you did not make a memoranda in writing of every- 
thing that John Adden said in giving his aforesaid testimony on the 
23rd of March, 1852, how can you now swear to everything that 
John Adden then swore to? Explain fully all the data upon which 
you are able to so refresh your memory as to be able to swear posi- 
tively, after such a lapse of time, that John Adden did not then 
swear that be was a resident of Reading, Massachusetts. 

Cross-interrogatory second. What is your business, and in what 
profession or business were you engaged on the 23rd March, 1882? 
Have you or not read the law of Massachusetts as contained in chap- 
ter 143 of the Public Statutes of that State enacted November 19th, 
1581, to take effect February Ist, 1882? If yea, do you or not know 

that, according to the provisions of section 1 of said chapter, 
505 the law of Massachusetts then required that the surety on 
every bond given to the judge of a probate court of Massa- 
chusetts must be an inhabitant of the Commonwealth of Massachu- 
setts? Did not John Adden, the defendant in this case, sign and 
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become the surety on the bond filed by Stillman E. Parker on the 
25rd of March, 1882, to enable the said Parker to qualify as an 
assignee of the insolvency of John H. Adden, then pending in the 
probate court of Middlesex county, at Cambridge, Massachusetts? 
(Signed) BLANC & BUTLER, 
Attorneys for J. M. B. Reynolds, Assignee, &c. 


506 Depositious of witnesses produced, sworn, and examined on the 
days hereinafter stated, at the office of A. Selwyn Lynde, a 
justice of the peace within and for the Commonwealth of Massachu- 
setts, No. 68 Cornhill, Boston, Massachusetts, under and by virtue of 
the annexed commission, issued out of the circuit court of the United 
States for the fifth judicial circuit, holding sessions in and for the 
eastern district of Louisiana, to take depositions in a certain cause 
pending and at issue, wherein J. M. B. Reynolds et al. are plain- 
tiffs and John Adden et als. are defendants. 


Joun H. Appen, who, being first duly sworn on the Holy Bible, 
on the ninth day of January, in the year of our Lord eighteen hun- 
dred & eighty-six, doth depose and say as follows: 


First. To the first interrogatory he saith: My name is John H. 
Adden; age is 49; out of business at present; residence, Reading. 
On the 23rd of March, 1882, I was present at the court of insolvency 
held at Cambridge, Massachusetts, at the Ist insolvency meeting of 
John H. Adden’s creditors, being obliged by law to be present. I 
was examining the claims presented for allowance before said court. 

John Adden was present at said meeting; he was called as a 
507 witness upon the presentation of E. F. Adden’s claim for 

allowance against said John H. Adden’s estate. John Adden 
at said meeting was not questioned by any one as to his place of 
residence, and did not state at that meeting where he resided or of 
what State he was a citizen. Said John Adden’s examination was 
oral and not in writing at said meeting. . 

Second. ‘To the 2nd interrogatory he saith that the claim of E. F. 
Adden against said John H. Adden’s estate was opposed, and that 
Alonzo V. Lynde, Esq., conducted the case for said E. F. Adden and 
examined the witnesses in behalf of said E. F. Adden. 

Third. To the third interrogatory he saith: At said meeting of 
John H. Adden’s creditors said John Adden did not state that he 
was a resident of the State of Massachusetts. 

Fourth. To the fourth interrogatory he saith: John Adden, at 
said first meeting of creditors, March 23, 1882, did not swear that 
he was a citizen of the State of Massachusetts. 

To the first cross-interrogatory he saith: I made no memoranda 
of John Adden’s testimony at said meeting and have only given the 

substance of said John Adden’s testimony, which was as to 
508 the amount, value, consideration, and circumstances attached 
to the claim which E. F. Adden presented for allowance at 
said meeting against the said estate of John H. Adden. At the time 
of said hearing | was standing beween Mr. Eastman & Mason & said 
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John Adden all the time while said John Adden was on the witness 
stand and testifying at said Ist meeting of John H. Adden’s cred- 
itors, & I heard all of his testimony. A. V. Lynde, Esq., was also 


standing near me while conducting this examination. If Jobn 
Adden had testified to his place of residence as being other than in 
the State of New Hampshire I should have remembered it, for | 
knew that he was acitizen of New Hampshire, and had been since 


the year 1875. I remember that about the time, in September, 1575, 


he broke his leg, and I visited him in New Hampshire at the time. 
I know that his home and residence has been in New Hampshire 
since then to the present time.. I knew that said John Adden 
bought a house in Lancaster, New Hampshire, and occupied it as 
a homestead with his family upon his removal from Reading, Mas- 
sachusetts, to Lancaster, New Hampshire, in the year 1875, and has 
continued to reside there except when away upon business from 
time to time. 
To the second cross-interrogatory he saith: I am out of business 
at present, and on March 23rd, 1882, I was also out of business, ex- 
cept in assisting my creditors in settling my estate in insolv- 
009 ency. I have read section 1 of ch: apter 1 13, Public Statutes 
of Massachusetts, and I understand it to mean that sureties 
on probate bonds must be inhabitants of said State of Massachu- 
setts. [| never saw Stiliman E. Parker’s assignee bond, but I under- 
stand that John Adden became surety upon —to enable him to 
qualify as assignee of the estate of Jolin H. Adden, insolvent, 
then pending in the court of insolveney—not probate court—for the 
county of Middlesex, inthe Commonwealth of Massachusetts. There 
is no such court as probate court of insolvency. ‘The probate court is 
a separate court from the insolvency court for the county of Middle- 
sex, the one entirely independent of the other, each having its own 
seal, separate and independent. 


(Sigifed) JOHN H. ADDEN 


Sworn to and subscribed before me this ninth day of January, 
\. D. 1886. 
(Signed) A. SELWYN LYNDE, 
Justice of the Peace. 


ELIAB PARKER, who, being first duly sworn on the Holy Bible, 
on the ninth day of January,in the year of our Lord eighteen hun- 
dred & eighty-six, doth depose and say as follows: 


Kirst. To the first interrogatory he saith: My name is 

510 Eliab Parker; age, 32 y’rs; reside in Boston, Massachusetts ; 
occupation, a book-keeper. I was present at the first meeting 

of the creditors of John H. Adden, held at the court of insolvency 
at Cambridge, Massachusetts, some time in March, in the year 1882. ) 
I was present at the court on that occasion to prove my claim against 
said John H. Adden’s insolvent estate. Mr. Edward F. Adden’s 
claim was presented at said meeting against said John H. Adden’s 
estate & Mr. John Adden was a witness in behalf of its allowance. 
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I have no remembrance that Ambrose Eastmanand Walter N. Mason 
or either of them asking John Adden as to place of residence at that 
time. I don’t remember whether John Adden stated his place of resi- 
dence or-not. I think John Adden’s examination at that time was 
oral and not in writing. 

Second. To the second interrogatory he saith: Mr. E. F. Adden 
presented a claim against said John H. Adden’sinsolvent estate at said 
first meeting, which was opposed. Mr. A. V. Lynde conducted the 
examination for E. F. Adden, and I was called and testified in be- 
half of Mr. E. F. Adden as a witness in the matter. 

Third. To the third interrogatory he saith: I do not remember 
that he did testify that he was a resideyt of Massachusetts. I knew 
that he was a resident of New Hampshire at that time. 

oll Fourth. To the fourth interrogatory he saith: I don’t re- 
member that he did testify anything about his residence. | 

In reply to the Ist cross-interrogatory he saith: [do not know 
whether or not I made any written memoranda of the testimony of 
Jobin Adden. My reasons for thinking that he did not testify at 
said meeting are that he, John Adden, was a resident of Massachu- 
setts; was because I knew him, John Adden, to be at that timea 
resident of New Hampshire, he having moved to New Hampshire 
before that time. I visited him at his home in New Hampshire in 
1876 or 1877, and I know that he has continued to live in New 
Hampshire still since then. I do not think that the rest of the in- 
terrogatory need be answered by me 

Second. To the second cross-interrogatory he saith: I was a book- 
keeper March 23, 1882, and employed by the same concern that I 
am now in Boston, Massachusetts. I have not read the law con- 
tained in Public Statutes of Massachusetts, chapter 143. I know 
only by hearsay whether or not John Adden was connected with 
Stillman E. Parker’s bond as assignee of John H. Adden’s estate iu 
insolvency. 


(Signed) ELIAB PARKER. 


Sworn to and subscribed before me this ninth day of Jan- 
012 . uary, A. D. 1886. 
(Signed) A. SELWYN LYNDE, 
Justice of the Peace. 


STipLMAN E. Parker, who, being first duly sworn on the Holy 
Bible, on the eleventh day of January, in the year of our Lord eigh- 
teen hundred eighty-six, doth depose and say as follows: 


First. To the first interrogatory he saith: My nameis Stillman E. 
Parker; age, 66 years; residence, Reading; occupation, shoe busi- 
ness. I was present at the first meeting of the creditors of Johu H. 
Adden held at a court of insolvency at Cambridge, county of Mid- 
dlesex and State of Massachusetts, on March 25rd, 1882. My busi- 
ness at said meeting was to look after a claim I held against said 
insolvent estate. ‘Two lawyers, whom I have since learned were Am- 
brose Eastman & Walter N. Mason, did question John Adden, who 
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was a witness in behalf of E. F. Adden, who had presented a claim 
against said insolvent’s estate for allowance. I;sheard no inquiries 
made by either Eastman or Mason as to John Adden’s place of resi- 
dence at that time. I donot remember whether John Adden stated 
under oath where his residence was at that time, but I think he did 
not testify as to his residence. I do not think the testimony was 
taken in writing. 
513 Second. To the second interrogatory he saith: A claim of 
KE. F. Adden’s against said estate was opposed, and Alonzo V. 
Lynde conducted the case for said E. F. Adden against said John H. 
Adden’s insolvent estate and examined the witnesses in behalf of 
said I. F. Adden at said heaging and meeting. 

Third. To the third interrogatory he saith: According to my best 
remembrance, John Adden, at said first meeting, did not say any- 
thing about his residence. I think he did not. 

Fourth. To the fourth Interrogatory he saith: To the best of my 
remembrance, Jolin Adden, at said first meeting of John H. Adden’s 
creditors, March 23, 1882, did not swear that he was a citizen of the 
State of Massachusetts. 

‘To the first cross-interrogatory of the plaintiffs he saith : I do not 
remember making any memoranda of John Adden’s testimony at 
said first meeting of John H. Adden’s creditors, March 28, 1882, but, 
as a matter of fact, I do remember that John Adden testified in be- 
half of E. F. Adden in the proof of said E. F. Adden’s claim against 
said John H. Adden’s insolventestate. I know positively that Jolin 
Adden’s residence was not in Reading, Massachusetts, at said time 
and had not been for a number of years; his home and residence at 

that time was and has been for several years before March 
514 25,1882, in the State of New Hampshire. I had visited 

John Adden at his home in New Hampshire some time be- 
fore the year 1882. 

Second. To the second cross-interrogatory he saith: I have not 
read chapter 145 of the Public Statutes of Massachusetts. John 
Adden, I think, did sign my bond as surety, given by me as one of 
the assignees of the insolvent estate of John H. Adden, pending in 
the court of insolvency in and for the county of Middlesex, State of 
Massachusetts. 


(Signed) STILLMAN E. PARKER. 
Sworn to & subscribed before me this eleventh day of January, in 
the year 1856. 


(Signed) A. SELWYN LYNDE, 
Justice of the Peace. 


ALBert P. Damon, who, being first duly sworn on the Holy Bible, 
on the eleventh day of January, in the year of our Lord eighteen 
hundred & eighty-six, doth depose and say.as follows: 


First. To the first interrogatory he saith: My name — Albert P- 
Damon; age, 49 years; merchant; residence, Reading, Massachu. 
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setts. 23rd day of March, 1382, I was at Cambridge, present at 
015 =the court of insolvency held for the county of Middlesex, 

State of Massachusetts. John H. Adden’s Ist meeting of 
creditors took place then and there. I was present to prove my 
claim against said John H. Adden’s insolvent estate. Said John 
Adden was present at said Ist meeting of John H. Adden’s cred- 
itorson March 23, 1886, and testified in behalf of Edward F. Adden, 
who presented a claim, I think ten thousand dollars, against said 
John H. Adden’s estate. Mr. Eastman & Mr. Mason examined Mr. 
John Adden in regard to the claim of E. F. Adden. My remem- 
brance is-that they questioned Mr. Adden as to the validity of the 
claim and not as to John Adden’s residence. I do not think that 
John Adden’s residence was enquired into at that time. If it had 
been [should have remembered it. Said John Adden’s testimony at 
said hearing and meeting was not reduced to writing. 

Second. To the second interrogatory he saith: The claim of E. F. 
Addeu was presented at said John H. Adden insolvent meeting 
March 23, 1882, and was opposed. Mr. A. V. Lynde conducted the 
case and examined the witnesses in behalf of said E. F. Adden. 

Third. To the third interrogatory he saith: I do not think he 
did. If he had Ishould have remembered it, for I well recollect his 

moving from Reading to New Hampshire about the year 
516 1875, for | and my wife assisted him in his preparations to 

remove. I know as fact that John Adden was nof a resident 
of Massachusetts at the time spoken of. I know that John Adden 
had been a resident of New Hampshire ever since he moved there 
about the year 1875. I have visited him several times at his home 
in the State of New Hampshire since his said removal there, and he 
is living in New Hampshire at the present time. 

Fourth. To the fourth interrogatory he saith: To the best of my 
recollection he did not swear that he was a citizen of Massachusetts. 
If he had so sworn I should have remembered it, for I knew him to 
be at that time acitizen of New Hampshire. 

in reply to the first cross-interrogatory he saith: I made no writ- 
ten memoranda of John Adden’s testimony at said ist meeting of 
John H. Adden’s creditors at the insolvency court for the county of . 
Middlesex, held March 23rd, 1882, at Cambridge. I do remember 
the substance of Mr. John Adden’s testimony about E. F. Adden’s 
claim. It was about the validity of E. F. Adden’s claim. I remem- 
ber distinctly there was no discussion about Mr. John Adden’s resi- 
dence at that time. If Mr. John Adden had testified that he was a 
citizen of Massachusetts I should have remembered it, for I know 

that his home was then and his resilience was then in the State 
517 of New Hampshire,where he had resided a number of years be- 

fore and up to that time, March 23, 1882. I remember dis- 
tinctly the circumstances attending his removal from Reading, Mas- 
sachusetts, to the State of New Ilampshire. I assisted him in the 
removal of his things from Reading, Massachusetts, to Lancaster, New 
Hampshire, where he purchased a house,and afterwards 1 visited him 
there on several occasions. TI assisted in putting his house at said 
Reading in repair for new occupants immediately after bis said re- 
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moval to New Hampshire, and know positively that he sold his said 
Reading house not not long after. All these things made such an 
impression on my mind that I am enabled torefresh my memory as 
to the fact. If the point of controversy has been John Alden’s resi- 
dence or if he had testified that he did live in said Massachusetts I 
should have remembered it. At said John H. Adden’s Ist meeting, 
March 23rd, 1882, I sat in front of John Adden and not more than 
fifteen feet away from him when he testified in the matters referred 
to, and I heard his whole testimony. I must have heard all that he 
swore to in his examination at that time. I remember he testified 
about the consideration of the E. F. Adden notes, offered in proof 
at said meeting. 

In reply to the 2nd cross-interrogatory he saith: [am a merchant; 
was a manufacturer of men’s furnishing goods March 28, 1882. I 
have read section 1 of chapter 143 of the Public Statutes of Massa- 

chusetts which applies to sureties on probate bonds given in 
518 that State. John Adden, I have been informed, did become 

a surety on the bond of Stillman E. Parker, one of the 
assignees in insolvency of the estate of John H. Adden. He was, as 
I am informed, a surety on a bond of said Stillman E. Parker, who 
was one of the assignees of John H. Adden, insolvent debtor, against 
whom insolvency proceedings were pending in the court of insolv- 
ency for the county of Middlesex, in the Commonwealth of Massa- 
chusetts. ‘The insolvency courts of Massachusetts are not the same 
as probate courts. They aredifferentand separate, and under chap- 
ter 157 of the Public Statutes of Massachusetts it is not required that 
a surety on an insolvency bond shall reside in Massachusetts neces- 
sarily. 


(Signed) ALBERT P. DAMON. 


Sworn to & subseribed before me this eleventh day of January, A. 
D. i886. | 
(Signed) A. SELWYN LYNDE, 
3 Justice of the Peace. 


Atonzo V.Lynpe, who, first being duly sworn on the Holy Bible, 
on the eleventh day of January, in the vear A. D. 1886, doth depose 
and say as follows: 


First. To the first interrogatory he saith: My name is Alonzo V. 
Lynde; age, 62 vears; occupation, counsellor-at-law; reside in 
Melrose, Massachusetts. 
519 On March 23rd, A. D. 1882, I was present at court of in- 
solvency, at Cambridge, in the county of Middlesex, Massa- 
chusetts, acting as counsel for Ed. F. Adden, a creditor of Jobn H. 
Adden, insolvent debtor, in the proof of his claim against said in- 
solvent debtor’s estate for ten thousand dollars and over. John 
Adden was present and testified before said court on the proof of said 
claim. 
Kither Ambrose Eastman or Walter N. Mason questioned said 
John Adden about said claim, the consideration, and signature and 
the delivery of the note to said Edward F. Adden. The question 
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of the residence of John Adden was not enquired about by any 
party at that meeting. John Adden did not state or testifv where 
he then resided or of what State he was a citizen. His evidence 
was not reduced to writing nor any record made of same at said 
hearing. 

Second. In reply to the 2nd interrogatory he saith: I was present 
at said Ist meeting of creditors on March 23rd, 1882, when said claim 
of E. F. Adden against the estate of John H. Adden, insolvent debtor, 
was opposed, and I conducted the cause and examined the witnesses 
in behalf of E. F. Adden. No other counsel acted for E. F. Adden 
at said hearing and meeting. 

Third. To the third interrogatory he saith: I did not hear 

520 said John Adden say he was a resident of Massachusetts. I 

heard the whole of the examination before said court. He 

was not enquired about his residence and did not state where he re- 
sided. 

He came from the State of New Hampshire to attend said meeting. 

Fourth. In reply to the fourth interrogatory he saith: He did not 
swear he was a citizen of Massachusetts at said meeting and hearing. 

ln reply to the plaintiff’s cross-interrogatories he saith: First. To 
the first he saith: I give the substance of all the testimony of John 
Adden at said hearing, which was that the note of E. F. Adden 
offered in proof against said insolvent estate was signed by John H. 
Adden and delivered to him about the day of its date; that the con- 
sideration of said note was money or merchandise, and that said 
note was subsequently delivered by him to E. F. Adden and was 
the property of said E. F. Adden ; that no part of said note has been 
paid except as appeared by the endorsement thereon, and that said 
claim was just and not delivered and sold to said E. F. Adden for 
the purpose of affecting the proceedings in said insolvent estate. I 
made no written memorandum of what John Adden testified to, but 
recollect the substance of all his testimony. No memoranda or 
minutes of his testimony was made by any one that I saw or know 

of. I have stated substantially all said John Adden testified 
521  toand distinctly remember that the question of residence or 

citizenship was not in controversy and not inquired about, 
and nothing was said whether he was a resident of Reading or not. 
I mean by he, John Adden. Iam certain that John Adden did not 
at said hearing and meeting swear he was a resident of Reading. 

Second. In reply to plaintiff’s second cross-interrogatory he saith : 
My business now and was March 23rd, 1882, a counsellor-at-law. I 
have read chapter 143 of the Public Statutes of Massachusetts. I 
know that section first of said chapter applies to matters in the pro- 
bate court in reference to sureties on probate bonds, but does not 
apply to proceedings in the court of insolvency, a distinct and sepa- 
rate court from the probate court of the State of Massachusetts. In 
the courts of insolvency in said Massachusetts, chapter 157, section 
42, there is no requirement where sureties on bonds in said insolvent 
court shall reside. The word inhabitants, in section Ist of chapter 
143 of the Public Statutes, is construed to mean residents, which 
means a dweller. Said court of insolyency has a separate seal from 
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the probate court. I think said John Adden signed and became a 
surety on the bond of Stillman E. Parker, one of the assignees of 

said insolvent estate, on or about March 23rd aforesaid, but 
522 = =am not certain, as | bave not seen the bond for years. 


(Signed ) ALONZO V. LYNDE. 


Sworn to aud subscribed before me this the eleventh day of Jan- 
uary, in the year 1886. 
(Signed) A. SELWYN LYNDE, 
Justice of the Peace. 


Epwarp F. Appex, who, being first duly sworn on the Holy 
Bible, on the nineteentlr day of January, eighteen hundred and 
eighty-six, doth depose and say as follows: 


First. To the first interrogatory he saith: My name is Edward 
I’. Adden ; age, 45 years; residence, temporarily at Reading, Massa- 
chusetts ; business, farmer and dealer in cattle. I was present at 
the first meeting of John H. Adden’s creditors, held on the 25rd 
March, A. D. 1882, at the court of insolvency for Middlesex county, 
at Cambridge, Massachusetts, for the purpose of proving my claim 
against said John H. Adden’s insolvent estate. John Adden was 
present at said John H. Adden first meeting. He was a witness in 
behalf of my claim and testified in regard to its validity. Neither 
Ambrose Eastman or Walter N. Mason questioned said John Adden 
at said meeting as to his, said John Adden’s, residence. Jolin Adden 

did not state under oath at said meeting where he resided; 
5235 neither did he swear at said meeting of what State he was a 

resident or citizen. His place of residence and e:tizenslip 
was not enquired about of him. John Adden’s examination was 
not taken in writing at that said Ist meeting of John H. Adden’s 
insolvent debtors — creditors, March 23rd, 1882. 

Second. To the second interrogatory he saith: A claim of E. F. 
Adden’s against the insolvent estate of John H. Adden was opposed 
at said first meeting of said John H. Adden’s creditors, March 23, 
1882. A. V. Lynde, Esq., conducted the case for and examined the 
Witnesses in behalf of said E. F. Adden. 

Third. ‘To the third interrogatory he saith: Said John Adden did 
not state under oath at said first meeting of John H. Adden’s cred- 
itors that he was a resident of the State of Massachusetts. 

Fourth. To the fourth interrogatory he saith: John Adden did 
not swear that he was a citizen of the State of Massachusetts at said 
meeting of the creditors of John H. Adden March 23, 1882. 

To the first cross-interrogatory he saith: I can only give the sub- 

stance of John Adden’s testimony at. said Ist meeting of 
524 John H. Adden’s creditors, March 23,1882. It was about the 

notes and claims which E. F. Adden offered to prove against 
said Jolin H. Adden’s estate, their consideration, amount, and valid- 
ity. [ made no memoranda at the time, but I sat within 15 or 20 
feet of said John Adden when he was testifying while on the witness 
stand and heard all of his testimony at said meeting, and, hearing 
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and knowing as I did that his home and residence was at Lancaster, 
New Hampshire, where he had resided since the vear A. D. 1875, 
which year he moved from Reading, Massachusetts, to said Lancaster, 
I should have had stamped indelibly in my mind the fact if he had 
testified that he was a citizen or resident of any other State than 
New Hampshire. When he moved to New Hampshire he bought a 
house there for a nomestead and occupied it as such up to about 
two years ago, when he gave up housekeeping and moved to North- 
umberland, where he has resided since with me, in said State of New 
Hampshire. I remember when he moved to New Hampshire that 
I assisted him in removing his goods and furniture from the rail- 
road to his residence; that his horse ran away and John Adden’s 
leg was broken. He was taken to my place, and as soon as was able 
was taken to his home in Lancaster, New Hampshire. 

To the second cross-interrogatory he saith: My business is that 
of a farmer and dealer in cattle. My business calls me to Reading, 
Boston, and other places in Massachusetts four or five times each 

month. My business March 23, 1882, was that of a farmer 
525 and cattle dealer. I have not read chapter 143 of the Public 

Statutes of Massachusetts. I cannot say whether Stillman E. 
Parker’s bond as assignee of John H. Adden’s estate was signed by 
John Adden as surety. 


(Signed) E. F. ADDEN. 


Sworn to and subscribed before me this nineteenth day of Janu- 
ary, A. D. 1886. 
(Signed) A. SELWYN LYNDE, 
', Justice of the Peace. 


I, A. Selwyn Lynde, the undersigned, a justice of the peace within 
and for the Commonwealth of Massachusetts, do certify that I caused 


John H. Adden, Eliah Parker, Stillman E. Parker, Albert P. Damon, 


Alonzo V. Lynde, and Edward F. Adden, witnesses hereinbefore 
named and examined, to appear before me at the times and place 
above named, and, after publicly and solemnly swearing each sepa- 
rately to tell the truth, the whole truth, and nothing but the truth 
in answer to the annexed direct and cross interrogatories, I then and 
there proceeded to examine each separately by propounding to him 
the said direct & cross interrogatories and reducing in my presence 
and that of the witness his answers thereto in writing with my own 
hand, and then caused each witness to sign his deposition in my 
presence, as already stated. 

In testimony whereof I have hereunto set my hand this 
526 the twentieth day of January, in the year 1886. 


(Signed) . A. SELWYN LYNDE, 
Justice of the Peaee. 
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COMMONWEALTH OF MASSACHUSETTS, 
Secretary's Orrice, Boston, January 23, 1886. 

[ hereby certify that at the dates of the attestations hereto annexed 
A. Selwyn Lynde was a justice of the peace for the said Common- 
wealth, duly commissioned and constituted; that to his acts and 
attestations as such full faith and credit are and ought to be given 
in and outof court; that I believe his signatures to be genuine, and 
that said justice of the peace is by law authorized to act in any 
county of this Commonwealth. 

In testimony of which I have hereunto affixed the seal 
of the Commonwealth the date first above written. 

(Signed) HENRY B. PEIRCE, 

Secretary of the Commonwealth. 


[SEAL. | 


(Figure, symbol of Commonwealth.) 


COMMONWEALTH OF MASSACHUSETTS, 
Executive DerparRTMENT, Boston, January 29th, 1886. 
527 I hereby certify that it is provided by our publre statutes 
that the secretary of the Commonwealth shall have the custody 
of the State seal; that the official records of the appointment of jus- 
tices of the peace are kept in his office; that at the date of the cer- 
tificate hereto annexed ons B. Peirce was the duly elected and 
qualified secretary of the Commonwealth, and that his signature 
thereto is genuine. 
(Signed) GEO. D. ROBINSON, 
Governor of the Commonwealth of Massachusetts. 


COMMONWEALTH OF MASSACHUSETTS, 
EXECUTIVE DEPARTMENT, Boston, February 8th, A. D. 1886. 

[ hereby certify that at the dates of the attestations hereto an- 
nexed A. Selwyn Lynde wasa justice of the peace in and for the 
said Commonwealth, duly commissioned and constituted; that to 
his acts and attestations as such full faith and credit are and ought 
to be given in and out of court; that I believe his signatures to be 
genuine, and that said justice of the peace is by law authorized 
to act in any county of this Commonwealth. 

In testimony of which I have hereunto affixed the seal 


: 
[SBAL. ] of the Commonwealth the date first above written. 

(Signed) GEO. D. ROBINSON, Governor. 
528 Affidavit of C. 8. Kellogg. 


C. S. Kellogg, being sworn, states that the petitions of John 
Adden and the affidavits thereto in the cases Nos. 5586 & 5738, civil 
district court, parish of Orleans, were drawn up under affiant’s in- 
structions ; that said John Adden was absent from the State of Lou- 
isiana when said petitions were drawn and when filed; that this 
aftiant did not then know of what State the said John Adden was a 
citizen or resident, but described him as a resident of Massachusetts 
because of a telegram dated Boston. 


(Signed) C. 8. KELLOGG. 
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Subscribed and sworn before me May 6th, 1886. 


(Signed) E. R. HUNT, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


Section 6 of Chapter 76, page 425 of the Revised Statutes of Massachusetts, 
Published in 1882, and the Original Notes to said Section and the 
Statutes Referred to in said Notes ; also a Section on the same Subject- 
Matter in a Prior Edition of the Statutes of Massachusetts, a Copy to be 
Produced, which Has Been Produced and is in the Record. 
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monwealth shall assume or continue to use in his busi- the name of an- 
ness the name of a person formerly connected written’ consent. 
529 with him in partnership or the name of any aie fe 
other person, either alone or in connection with 108 Mass. 409. 
| his own or with any other name or designation, with- 
out the consent in writing of such person or of his 
legal representatives. 
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United States Circuit Court, Eastern District of Louisiana. 


E. & A. H. Barcoe tier & Co. 
v8. No. 10406. 
i ke JoHN ADDEN ef als. 


It is agreed that the following copy of the General Statutes of the 
Commonwealth of Massachusetts, chapter 56, section 3, 298, pub- 
| lished in 1860, to wit: 


“No person carrying on business in this State shall assume or 
continue to use in his business the name or names of any persons 
formerly connected with him in partnership or of any other persons, 
either alone or in connection with bis own or any other name or 
designation, without the consent in writing of such person or his 
legal representatives.” 


Be used in evidence herein in lieu of the original General Statutes 
of said Commonwealth as published in 1860. 


(Signed) BLANC & BUTLER, 
Att’ys for Complainants. 
(Signed) C. S. KELLOGG anp 


E. N. WHITTEMORE, 
Solicitors for the Def’t, John Adden. 


Note of evidence filed Nov. 24, 1883, the same evidence as therein 
specified, copied at pages 96, 99, ef seq. of this transcript. 
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530 Decree. Entered and Filed 11 June, 1886. 


Circuit Court of the United States for the Fifth Circuit and Eastern 
District of Louisiana. In Equity. April, 1886, Term. 


Joun M. B. Reynoups, Assignee of John H. Adden, 
vs. No. 10405. 
JoHN ADDEN et als. 


This cause came on to be heard at this term of the said court and 
was argued by counsel; and thereupon, upon consideration thereof, 
it was ordered, adjudged, and decreed as follows, viz: 

That the motion to suppress evidence be overruled, and that the 
complainant’s said bill of complaint be, and the same hereby is, dis- 
missed, and that the injunction herein be, and the same hereby is, 
dissolved, reserving to the defendant, John Adden, all his rights of 
action upon the injunction bond. 

And it is further ordered that the complainant pay to said de- 
fendant the costs of this suit, to be taxed, and that said defendant 
have execution thereupon, according to the course and practice of 
the court, and that the respondent have leave to apply to the court 
for further orders to enable him to obtain the proceeds of the prop- 
erty attached, in the hands of the sheriff of the parish of Orleans. 


(Signed) EDWARD C, BILLINGS, Judge. 
June 11, 1886. 


531 Motion for Appeal to Operate as a Supersedeas. Entered and 
Filed 14 June, 1886. 


U.S. Cireuit Court, Fastern District of Louisiana. 


J. M. B. Reynoxps, Assignee of John H. Adden, 
Us. No. 10405. 


JOHN ADDEN ef als. 


On motion of Blane & Butler, solicitors for complainant, and upon 
respectfully suggesting to the court there is manifest error in the 
decree of this honorable court rendered and signed on the 11th day 
of June, 1886, and that the said complainant, feeling aggrieved by 
such decree, are desirous of appealing therefrom to the Supreme 
Court of the United States, said appeal to operate as a supersedeas— 

It is ordered that an appeal to operate as a supersedeas be allowed 
complainant herein, returnable before the honorable the Supreme 
Court of the United States, at the city of Washington, D. C., on the 
2nd Monday of October, A. D. 1886, upon complainant giving bond 
and security, conditioned according to law, in the sum of five hun- 
dred ($500) dollars. 
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Bond for Appeal. Filed June 21, 1886. 


532 Unirep States oF AMERICA: 


Know all men by these presents that we, J. M. B. Reynolds, as- 
signee of John H. Adden, and Alexis Bonnecaze, as surety, are held 
and firmly bound, jointly and severally, unto John Adden, John 
H. Adden, & Thos. Duffy, civil sheriff of the parish of Orleans, State 
of Louisiana, and unto each of them, in solido,and unto whomsoever 
it may concern, in the sum of five hundred ($500.00) dollars, lawful 
money of the United States of America, to be paid to the said John 
Adden, John H. Adden, Thomas Duffy, civil sheriff of the parish of 
Orleans, and unto each of them, and unto whomsoever it may con- 
cern, and each of them their heirs, executors, administrators, repre- 
sentatives, and assigns; fur which payment, well and truly to be 
made, we bind ourselves, and each of us by himself, and each of our 
heirs, executors, and adininistrators, firmly by these presents. 

Sealed with our seals and dated the 17th day of June, in the year 
of our Lord eighteen hundred and eighty-six. 

Whereas the said J. M. B. Reynolds, assignee, &c., having hereto- 
fore, to wit, on the 14th day of June, 1886, taken an appeal to the 
Supreme Court of the United States from and to reverse the decree 
rendered on the eleventh day of June, 1886, by the circuit court of 
the United States for the fifth circuit, holding sessions in and for the 
district of Louisiana, in the suit of J. M. B. Reynolds, assignee of J. 
H. Adden, vs. John Adden, John H. Adden, & Thos. Duffy, civil 
sheriff parish of Orleans, State ot Louisiana, No. 10405 of the docket 
thereof : 

Now, the condition of the above obligation is that if 

533 the above-bounden J. M. B. Reynolds, assignee, shall prose- 

cute his said appeal to effect and shall answer all damages 

and costs if he shall fail to make good his plea, then this obligation 
shall be void ; otherwise to remain in full force and virtue. 

Signed, sealed, and delivered in the presence of— 


P. p. J. M. B. REYNOLDS, Assignee. [L. 8. 

(Signed) BLANC & BUTLER, Solicitors. [L. s. 

(Signed) A. BONNECAZE. IL. 8. 
Approved. 


(Signed) ALECK BOARMAN, U. S. Judge. 


Unitep STATES OF AMERICA, |! 
. . . . &8 e 
District of Louisiana, 


Personally appeared Alexis Bonnecaze, who, being duly sworn, 
deposes and says that he is the surety on the within bond; that he 
resides in the city of New Orleans, parish of Orleans, State ot Louis- 
iana, and is worth the full sum of five hundred dollars over and 
above all of his debts and liabilities and property exempt from exe- 


cution. 
(Signed) A. BONNECAZE. 
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Subscribed and sworn before me this 17th day of June, 1886. 
(Signed) E. R. HUNT, 


Commissioner U. 8. Circuit Court, Eastern District of Louisiana. 


534  Uwnitrep States oF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 
CLERK’s OFFICE. 


1, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 533 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, 
together with all the evidence adduced, on the trial of the case of J. 
M. B. Reynolds, assignee, 7s. John Adden ef als., No. 10405 of the 
docket of the said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 18 day of September, A. D. 1886. 


f Seal U.S. Circuit Court for the 5th Circuit & 
1 Eastern District of La. 


E. R. HUNT, Clerk. 


Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the cireuit court of the United 
States for the fifth circuit and eastern district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said 
court; that said certificate is in due form of law, and that full faith 
and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said dis- 
trict, this 18 day of September, A. D. 1886. 

EDWARD C. BILLINGS, Judge. 


Endorsed on cover: E. Louisiana C.C. U.S. No.153. J.M.B. 
Reynolds, assignee of John H. Adden, appellant, vs. John Adden, 
Jobn H. Adden,and Thomas Duffy, civil sheriff of the parish of 
Orleans. Filed October 11, 1886. 
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Supreme Court of the United States. 
OCTOBER TERM, 1889. 
No. 155. 


J. M. B. REYNOLDS, AssIGNEE, ETC., 
rCPSUS 


JOHN ADDEN Er ALs. 
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Supreme Court of the United States. 


OCTOBER TERM, 1889. 
No. 153. 


J. M. B. REYNOLDS, ASSIGNEE, ETC., 
versus 


JOHN ADDEN Et ALs. 


BrieF ON BEHALF or J. M. B. REYNOLDs, ASSIGNEE, Etc., AP- 
PELLANT. 


STATEMENT OF THE CASF. 


On the 10th of March, 1882, John H. Adden made a surren- 
der in the Insolvent Court of Middlesex county, Massachusetts, of 
all property, rights and credits appertaining to his estate, con- 
sisting of about $4000 property situated in that commonwealth ; a 
stock of boots and shoes at No. 5S Customhouse street in the 
city of New Orleans, valued at $18,000, and some $280,000 of bills, 
notes and aecounts—all of which then were and for many years 
had been in the possession and under the control and manage- 
ment of John Adden, the father of said insolvent, who is made a 
defendant in this suit. 

On the 16th of March, 1882, after the surrender aforesaid had 
heen accepted by the Insolvent Court of Middlesex county, Mas- 
sachusetts, and subsequent to a creditors’ meeting called to elect 
one or more assignees, the defendant, John Adden, at the time 
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in Reading, Massachusetts, telegraphed his attorney in New Or- 
leans to commence suit against his son, John H. Adden, in that 
city on some $29,000 of notes given him by the latter: and to 
attach the contents of the store, No. 58 Custombhouse street, New 
Orleans, Louisiana. In obedience to said instructions the suit of 
John Adden vs. John H. Adden, No. 5585 of the Civil District 
Court of the parish of Orleans was brought, and the stock in trade 
at No. 58 Customhouse street was attached. In the petition tiled 
in that suit it is alleged and sworn to that John Adden and Jolin 
Hf. Adden are both residents of Reading, Massachusetts. 

On the 23d of March, t8sz, J. M. B. Reynolds and Still: 
man ke. Parker were elected co- assignees of the estate of J. TH. Ad 
den; and John Adden, who was still in Reading, signed the bona 
of Stillman KE. Parker as surety to enable him to qualify as one ot! 
the assignees of said estate. In the bond given by Parker, which 
is sworn to by John Adden, it is declared that the latter is a resi 
dent of Reading, Massachusetts. 

On the 4thof April, 18sz, John Adden lingering still in 
Reading, Massachusetts, instructed his attorney in New Orleans 
to institute another suit in that city against his said son, J. H. Ad 
den, on certain other notes given him by the latter, amounting to 
$6285.10 and interest, and ordered him to attach the said prop 
erty at No. 5S Customhouse street. Suit No. 5758 of the Civil 
District Court was thereupon immediately commenced. 

In each of the above-mentioned suits citation on J. WH. Adder 
was effected by service on George W. Weber as agent, notwith- 
standing the latter’s ageney had been legally revoked and can 
celled by John Hl. Adden’s surrender in insolveney on the Sth of 
Mareh, 1882. 

On the 15th of April, 1882, judgment by defaut was entered 
in suit No. 5586 of the docket of the said Civil Distriet Court 
against John H. Adden and in favor of John Adden for 819,052.64 
and interest, anda few days thereafter execution was issued on said 


judgment, and the entire stock in trade at No. 58 Customhouse 
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strect was seized thereunder and advertised for sale to satisfy said 
writ. 

On the 12th of April, 1882, Assignee Reynolds came to New 
Orleans to take possession of the assets of J. H. Adden, which, 
according to the schedule, were said to be located at No. 58 Cus- 
tomhouse street, in that city ; but he found that John Adden had 
levied upon everything under his aforesaid writ. 

Assignee Parker and John Adden reached New Orleans about 
the same time: and being brothers-in-law and very friendly, ate, 
slept and kept together as long as they remained in said city. 

As soon as Reynolds met his co-assignee, Parker, he ex- 
plained all he knew of the situation, of which he found Parker 
already fully advised, and urged him to join him at onee in an 
effort to enjoin and set aside John Adden’s seizures and judgments, 
and in that way endeavor to save the bulk of the assets for the 
creditors of J. HL. Adden. 

Parker declined positively and peremptorily to interfere 
with John Adden’s suits and seizures, saying John Adden would 
succeed ; and that any attempt to defeat him would only result in 
a useless waste of money. : 

Reynolds hesitated to move without his co-assignee, and noti- 
tied the principal Massachusetts creditors of the embarrassments 
he was laboring under. 

On the 3d of May, 1882, the first attack against John 
Adden was made by E. & H. Batcheller & Co., creditors of 
J. H. Adden, for more than $10,000. At their instance the Civil 
District Court of the parish of Orleans, State of Louisiana, enjoined 
the sale of the stock, ete., at No. 58 Customhouse street, which 
otherwise would have taken place on the 10th of May, 1882, to 
satisfy John Adden’s said judgment for 819,052.64. 

Again and again Reynolds endeavored to persuade his co- 
assignee. Parker, that it was their duty to exhaust every means 
to recover and preserve the property of the insolvent for all the 
creditors ; and that they ought to commence suit against the 
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Addens to break up their transparent conspiracy to defraud the 
creditors. No admonition of duty, however, had the slightest 
effect on Parker, who persisted in his refusal to make ‘any effort 
to defeat or hinder the Addens in thus diverting the property 
from the creditors. 

seing advised that it was unquestionably his duty, under the 
circumstances, to proceed against John Adden without the co- 
operation of his co-assignee, Reynolds, in his aforesaid capacity. 
commenced this suit. 


NATURE OF SUIT. 


This is a direct action, coupled with an injunction, to annul 
and set aside the judgment obtained as aforesaid by John Adden, 
against his said son, John H. Adden, viz.: for $19,062.64 and 
$5283.10 respectively; and to avoid and dissolve the attachment 
and execution therein issued on the following grounds, viz.: 
because— 

First. By the surrender of John H. Adden to the Insolvent 
Court of Middlesex county, Massachusetts, John Adden, a Massa 
chusetts creditor, was prohibited by the laws of that common. 
wealth from proceeding against the said insolvent, and was de- 
barred from seizing any of the property surrendered by him. 
though such property was at the time situated in another State: 
the laws of Massachusetts having full foree and effect against her 
citizens always and everywhere. 

Vide Mass. Statutes, 1882, ch. 157, fol. 879, et seq. 
Dehon et als vs. Foster et al, 4 Allen 545. 
Sturgis vs. Cronninshield, 4 Whet. 122 (419). 


Ogden vs. Saunders, 12 Wheat. 215. 


Second. The judgment complained of was obtained without 
citation; the pretended service of citation on John H. Adden, 
through George W. Weber, agent, being an absolute nullity, and 
therefore without any legal effect, because Weber’s agency had 
been previously revoked and cancelled by the surrender made by 
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John IL, Adden to the Insolvent Court of Middlesex county, Mas- 
sachusetts. 

Vide Civil Code, article 5027; C. P. 606,607 ; 19 A. 183; 20 
A. 541; 22 A. 185, and 33 A. 1209. 

Third. It does not appear from the record that any evidence 
was Offered or received to sustain the jugdment as required 
by Code of Practice, articles 476, 477, 483, 585, 896, 898 and 899, 

21 A. 335; 23 A. 445. 

Fourth. The property attached and levied on was not at 
the time the property of John 1. Adden, but belonged under the 
assignment to his creditors, and was therefore not liable to be 
seized to satisfy the claim of any particular creditor. 

Rev. Stat. of La. of 1S70, section 1791. 

Mass. Laws of 1882, chapter 157, sections 46, 886, and au- 
thorities there referred to. 

Fifth, John Adden was and is estopped by his judicia! 
admissions aud his ‘conduct.’ and by the judgment of the Civil 
District Court on the rule and exceptions herein taken and 
tiled by defendants, from asserting any claim against the property 
of his son, J. H. Adden, to the prejudice of the creditors; that 
judgment being res adjudicata as to the said John Adden. 

Vide Denton vs. Erwin, 5 A, 22. 

Greenleaf on Evidence, section 22. 

Judge Houston’s opinion rendered Feb. 27, 1883 (transcript, 


pages 22-29). 


12 Wallace 245. 

Farrar vs. Stacey, 2 A. 211. 

Herman on Estoppel, page 334 et seq. 

Sixth. The attachments and judgment complained of, and 
all proceedings had in connection therewith must be held and 
decreed to be illegal, null and void, because issued, procured and 
consummated in fraud on the part of John Adden and John H. 
Adden, and against the rights of the creditors of John H. Adden 

the said John Adden and John H. Adden having combined and 
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confederated together and with others, in that and other ways, to 
absorb for John Adden the entire estate of Jolin IL. Adden. La. ©. 
P. 607. 

ON MOTION TO REMAND. 

Before dissussing the merits of this controversy we should 
direct the attention of the court to the fact that this case ought to 
have been remanded to the State tribunal from which it was ille 
gally removed. We made atimely effort to have it so remanded 
on the following grounds : 

1. The judgments herein sought to be annulled were ren 
dered by the Civil District Court of the Parish of Orleans, State 
of Louisiana, and that tribunal alone had jurisdiction to deter 
mine whether its said judgments were valid. 

Louisiana Code of Practice, articles 608 and 610; 2 La. 
A. Reports 493; 15 A. 279; 21 A. 165. 

2. The actions for nullity being merely incidental and an 
cillary to the original suits, and the exeeutions of the judgments 
therein rendered being exclusively under the control of the courts 
from which such writs had issued, could net legally be removed 
to the Circuit Court of the United States, or be determined by 
any other tribunal. 

2 La. A. Reports 323; 4 A. 84; 5 A. 644; 13 A. 253; 16 
A. 110, 

3. This suit involving a controversy exclusively between 
citizens of the State of Massachusetts—plaintiff and defendants 
all being citizens of that commonwealth—the U. S. Circuit Court 
had no jurisdiction. 

It is admitted that Reynolds and John H. Adden are citizens 
of Massachusetts, but it is contended that John Adden, the only 
other party to the suit, was not a citizen of Massachusetts at the 
time his said suits were brought. 

(a) That John Adden was then a citizen of Massachusetts 
is abundantly established by the evidence in the record ; his own 
statement that he is a citizen of Massachusetts in the bond furn 
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ished by him in the insolvent proceedings of John H. Adden; 
his averments in his petitions in the suits of John Adden vs. J. 
H. Adden, Nos. 5586 and 5738 of the Civil District Court, parish 
of Orleans; his testimony given in Massachusetts before the 
Insolvent Court of Middlesex county, in the said insolvent pro- 
ceedings of J. H. Adden in proof of a claim of his son E. H. 
Adden, where he swears he is a resident of Reading, Massachnu- 
setts; his statement in a bond furnished by himself as assignee 
in the insolvent proceedings of Damon, Temple & Co., which 
bond was furnished a few months before the insolvency of J. H. 
Adden. Transcript, pages 12, 93, 101, 200, 

(b) Even if John Adden was not a citizen of Massachusetts 
he is bound by the proceedings there, for he is estopped by his 
judical declarations aforesaid and by his participation in said 
proceedings from disputing their effect as to him. 

Greenleaf on Evidence, section 22; Herman on Estoppel, 
pages 354 et seq.: Farrar vs. Stacey, 2 A. 211; Denton 
vs. Irvin, 5 A. 22. 

(c) The fact that John Adden is controlled and bound by 
the insolvent proceedings in Massachusetts is not an open ques- 
tion as between the parties to this suit, inasmuch as it was once 
fully discussed and finally decided in this very ease by his honor 
the judge of the Civil District Court, in a direct issue formally 
made and presented by said John Adden long before he made any 
move whatever to have this case transferred from the State to the 
federal court. On this point the decision of the judge of the 
State court in this cause is res adjudicata. Transcript, pages 22-25, 

We submit, therefore, that his honor Judge Billings, sitting 
as judge of the Uuited States Circuit Court for the eastern dis- 
triet of Louisiana, erred in refusing to remand this cause to the 
State court on the application of plaintiff’s counsel to that effect, 
filed herein November 9, 1883. Record, page 86. And we think 
this honorable court should, for the reasons assigned in support 
of our motion to remand, direct that the decree herein appealed 
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from be reversed and that this eause be remanded to the Civil 
District Court of the parish of Orleans, State of Louisiana, to be 


there proceeded with iv accordance with law. 


ON THE MERITS. 
I. 


The recognized principle of equity which pervades the legis 
lation of the whole United States is in favor of the delivery of 
property by one in insolvent ctreumstances for general distribu 
tion amongst his creditors, that all may share and share alike. 
The various States have all passed laws to produce this equitable 
distribution and to prevent all efforts on the part of the insolvent 
and favored creditors to use the bulk of his estate to the detri 
ment of the mass of creditors, and for the exclusive or particular 
advantage of any individual one of them. 

The laws of Massachusetts have so provided; and it appears 
that the insolvent in this case has made a voluntary surrender of 
all his property, including all in Louisiana, to his assignees in 
the State of Massachusetts -a voluntary transfer, assignment and 
complete disposal by the insolvent of all his property for the ben- 
efit of all his creditors. 

John Adden signed a bond as security, with purpose and 


object to enable the accomplishment of a voluntary surrender; 
that is to say, to permit the transfer or assignment of all the in 
solvent’s property to the receiver; or, further, to enable his son, 
the insolvent, to dispossess himself of all title to his property. 


Upon this showing we make these points: 


1. A citizen of Massachusetts is bound by the laws of tha! 
State, and cannot seek at the hands of courts in Louisiana a dis- 
regard of the insolvent legislation of hisown State. More par- 
ticularly is this true when the attempt in Louisiana is between a 
creditor and debtor, both of whom are citizens of the State of 
Massachusetts, and parties to the same insolvent proceedings. 
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ith Allen 544; 4th Wheaton 122-419; Ist MeGloin 329; 
4th Wheaton 215. 

We propose to show that it is settled that the insolvent laws 
of the State of Massachusetts are ereryichere binding upon citizens 
of that commonwealth, and that an assignment thereunder prevents 
(+ Massachusetts creditor trom seizing property in another State 
which was surrendered under the laws of Massachusetts. 

In Baldwin vs. Hale, 1 Wall. 251, 252, the Supreme Court of 
the United States, after reviewing all that was decided and said 
in Ogden vs. Saunders. 12 Wheaton 215; Boyle vs. Zacharie, 6 
Peters 348; Cook vs. Motfat, 5 Howard 310; Snydam vs. Broad- 
nax, 14 Peters 75, and the other authorities, declared the settled 
jurisprudence of the country to be that the several States had 
power to pass insolvent laws binding upon the citizens of such 

States, but had no right to enact an insolvent law which would act 
upon the rights of citizens of other Siates. On page 232 the 
court uses the following language: ‘* Whenever the question has 
heen presented to this court since that opinion was pronounced 
(referring to Ogden vs. Saunders, 12 Wheaton 213) the answer 
has uniformly been that the question depended upon citizenship,’’ 

This question was most carefully considered and wisely de- 
termined by Chief Justice Bigelow in Dehon and others vs. Fos- 
ter and others, 4 Allen 545, and in discussing the effeet of the 
insolvent laws of Massachusetts, there and elsewhere, upon the 
citizens of the State, said: 


‘The fundamental principle of the insolvent laws of this com- 
monwealth is, that all the property of the debtor shall be taken 
and equally distributed among his creditors. Tothis end it avoids 
all preferences, and defeats or sets aside all attachments in 
favor of particular creditors, so that the surrender of the property 
to the assignees may be universal and complete. ** - 

It extends to all his property and assets wherever situated. That 
it was intended to embrace property in other States and countries is 
shown by the provision which requires the debtor to do all acts 
necessary to give the assignees the rights of those claiming under 
a voluntary assignment of his estate, especially of any part there- 
of which is without this State. Now, it is clear that the act of the 
defendants, in causing the property of the insolvent debtors to be 
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attached in a foreign jurisdiction, tends directly to defeat the oper- 
ation of this law in its most essential features, It prevents a por 
tion of the property of the debtors from coming to their assignees, 
to be equally distributed among their creditors, and gives a pret 
erence to certain of their creditors, by which they will obtain pay- 
ment of their debt in full. — It is, therefore, an attempt by those 
creditors, citizens of this State, to defeat the operation of our Jaws, 
to the injury of the other creditors of the insolvents. This is 
manifestly contrary to equity. The defendants, being citizens of 
this State, are bound by its laws, They cannot be permitted to do 
any acts to evade or counteract their operation, the effect of 
which is to de ‘prive other citizens of rights which those laws are 


intended to secure. ** * “8 An act whien is unlawful 
and contrary to equity gains no sanction or validity by the mere 
form or manner in which it is done. Tt is none the less a violation 


of our laws, becanse it is effec ted through the instrumentality of a pro 
cess which is lawful in a foreiga tribunal.” 

And in treating of the effect which the laws of one country 

are allowed to have in controlling the rights of persons and prop- 
erty in other countries Judge Bigelow says on page 555: “*As the 
law of a country ean operate beyond its limits only by comity, it 
Shall not be allowed to have any effect fo the injury OF THE CITt 
ZENS OF THE SraTe whose laws are invoked to carry it into effect. 
This is the principle recognized by the decisions of this court, as 
well as by those of the courts of Pennsylvania. * * 
It would, therefore, seem to be clear that it is the duty of this 
court, having regard to the equities between the parties to this 
suit, as created and fixed by our own laws, to restrain the defendants 
from any attempt to pursue their attachment further in the courts in 
Pennsylvania. 


The principles thus enunciated are strictly applicable to the 
parties now before the court, and show how completely the de 
fendant, John Adden, a citizen of Massachusetts, is prohibited by 
the insolvent laws of that State from seizing the property of his 


insolvent son in this State or elsewhere. 


IT. 


John Adden cannot succeed in wresting to his own exclusive 
benefit the common security of all creditors, when his sole claim 
for so doing is based up on a judgment which bears every mark 
of collusion, is a palpable fraud, and is a plain subversion of the 
law against the commission of such an iniquitous wrong. The 


judgment is inoperative, null and void for the following reasons : 
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First. As the insolvent proceedings in Massachusetts were 
binding upon J. H. Adden and upon John Adden, they would 
necessarily produce the same elfect as between their agents. The 


judgment in this case was rendered upon the citation of one 


Weber, by virtue of a power of attorney said to have been execu- 
ted anterior to the insolvency. It is plain that if John Adden 
could not have sued J. H. Adden, because of the proceedings in 
Massachusetts, neither could he have sued John H. Adden’s agent ; 
for he could not do indirectly what he could not do directly. 

Transcript, page 95. 

Second. As the insolvency laws of Massachusetts forbade 
any proceedings against the insolvent under date anterior to the 
insolvency, John Adden could not, of course, legally sue or prose- 
cute John H. Adden or any one standing for his said son. 


Third. The Code of Practice, article 607, provides that a 
definitive judgment may be annulled in all cases where it appears 
that it has been obtained through fraud or ill practice on the 
part of the party in whose favor it was rendered. John Adden 
has been guilty of ill practice; and therefore his judgment 
regardless of all claims as to the effect.of the laws of Massachu- 
setts upon him individually, is null and void. It is the law that 
any effort on the part of a debtor and a creditor to procure the 
payment of a debt due to the latter from the property which con- 
stitutes the common security of all the ereditors is a legal 
fraud in this, that it enables the creditor to be paid in preference to 
others who are equal in rank and right to himself, destroying the 
common security and making a particular fund for a favored ecred- 
itor, violating obvious principles of equity and plain dictates of 
law Has not John Adden done these things, violated these laws 
committed this illegal act in a manner so plain, so palpable, so 
transparent, as to make it almost unworthy of contempt? Can it 
be imagined that the law is constructed in such manner as to 
lend itself readily to the commission of fraud and to the violation 


of its own principles? 
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If it be held wrong for individuals, without invoking the 
courts, to concoct and collude the injustice and fraud attempted to 
be practiced in this case, how much more censurable is any at- 
tempt onthe part of the same individuals to commit the wrong 
through the color of law! It is precisely these last misuses and 
abuses of the rules of practice which were intended to be met by 


article 607 of the Code of Practice. 


Was the the judgment and are the proceedings of John Ad- 
den against his son frauds practiced against creditors of acommon 
debtor, and the result of ill practices on the part of said John 
Adden seeking to obtain a preference over all other creditors ? 

The evidences of fraud and ill practices are found and may 
be enumerated as follows : 

1. Simultaneously, or almost so, with the insolvent proceed. 
ings the father, by telegram, institutes his proceedings against 
his son in Louisiana with a view of securing to himself the 
property of his son, which he, aiding and assisting that son in an 
insolvent proceeding in Massachusetts, pretends to assign and de 


liver for the benefit of all creditors. 


2. The judgment granted inthe proceedings without citation: 


to the son other than by service upon his one-time agent, who at 
the time was under the control of the plaintiff, who makes no re- 
ply, permits the case to go by default, and upon an attempt to 
execute the judgment aids and abets the judgment creditor in 
every manner and form, 
3. The business in Louisiana was in fact and practice a bus. 
iness of John Adden, and the proceeding to obtain the judgment 
ras practically and in truth a proceeding against himself, but 
nominally against his son. 
4. The very fact that these men chose to begin their insol.- 
vent proceedings in the State of Massachusetts instead of Louis- 


iana, where all the property was situated, is suspicious of an in- 


—— 
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tent to tie the hands of the creditors in Massachusetts, where they 
all lived, in order to permit John Adilen an opportunity to 


dlivert the property in Louisiana from them. 


5. The continued concealment and evasion from all attempts 
to obtain the testimony of John Adden and Weber, upon whom 
was served the citation in the case of John Adden against his son, 
show a coutinued understanding between the two, and a persistent 
attempt to evade all efforts of creditors to obtain the property of 


the insolvent. 


6. The abstraction of all the papers and accounts from the 
store in New Orleans, and the impossibility of the creditors obtain- 
ing any knowledge whatever of the accounts of bills receivable 
due by the various debtors of John H. Adden, because of obsta- 
cles and difficulties, subterfuges and concealments on the part of 
Weber in collusion with John Adden, are positive proofs ofa pur- 
pose on the part of the parties in the suits—that is, John 
Adden and the person upon whom service was made, that is, 
Weber—to sereen the property of the insolvents, to spirit it away, 
to keep it out of the hands of creditors, to use it exclusively for 


the purposes of this pretended judgment creditor, 


7. No note of evidence is found in the several suits of John 
Adden vs. John Hl. Adden; and as far as it is possible to know 
it the said judgments were obtained without any evidence at all. 
[t is at least odd at the time when all judgments would be closely 
scrutinized, and in defiance of the law which requires at least two 
witnesses, or one and corroborating circumstances, to prove an in- 
debtedness, that no note of evidence appears in the record of the 
the judgment to substantiate Adden’s claim for 19,000 and odd 
dollars. 

8. The attempt made by John Adden to procure one Henry 
Marks to sue upon two notes of $2500 each in the possession of John 
Adden and for the purpose of said John Adden, shows the pur- 
pose of John Adden to use subterfuge and concealment in order 


| 
| 
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to procure an advantage by process of law, a subversion of the 
rules of practice for his own ends ; and 

9. The testimony of Henry Marks that he always regarded 
it the business of John Adden, and found no account in the books 
of any salary due from John Adden to his son; which salary it is 
pretended was the cause of action upon which the said judgment 


is based. 


The following testimony and evidenceis particularly relied 
upon by complainants as the basis of their attack upon the judg 
. } + 


ments of John Adden against his son in controversy herein, viz. : 


The letters from Reynolds to Parker and Parker to Reynolds, 
record, page 7. 
The record of suit 5586, record, page 93. 
1 The testimony of J. M. B. Reynolds, record, pages 105. to 
131, 139 to 140, 160 to 161. 
The testimony of Mrs. May Weber, record, pages 131 to 155. 


saa ‘* Henry Weber, record, pages 135 to 139. 
“ ‘* ‘Thos. Griffen, record, pages 140 to 143. 
be * ‘Thos, Bell, reeord, pages 145 to 145. 

vig * Chas. Stock, reeord, pages 145 to 150. 
- ‘*  Hlenry Marks, record, pages 150 to 153. 
+ * PF. M. Boise, record, pages 153 to 155. 
7 * GG. J. Barthe, reeord, pages 155 to 159. 
” * Thos. W. Muller, record, pages 159 to 160. 
* Wm. Walsh, record, pages 162 to 176. 
ig ‘* Kk. Wurtzburger, record, page 176. 

" * John Adden, record, pages 189 to 199. 
” ‘** A. Eastman, record, pages 206 to 207. 


The bond given by John Adden as assignee of Damon, Temple 
& Co., record, pages 200 to 201. 
The subpeenas for John Adden and Geo. W. Weber, the at 


tachments and marshal’s return, record, pages 34, 299 to 211. 
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The bond given by S. E. Parker, with John Adden as se- 
curity, record, pages 12 to 15. 

The exceptions of John Adden, record, page 18. 

The opinion of Judge Houston on exceptions and rule, rec- 
ord, pages 22 to 25. 

The petition to remove to United States Cireuit Court, record, 
page 40. 

The order refusing removal, record, page 45. 

The motion to remand, record, page 47. 

The motion to remand refused, record, page 86. 

The motion to suppress evidence, record, page 88. 


We beg leave to submit the following extracts, some of them 
from decisions cf the highest court of the commonwealth of Mas- 
sachusetts, which go far to support our appeal for judicial aid to 
prevent the perpetration of the outrageous fraud attempted by 
Adden, father, and by Adden, son, in the two suits above indica- 

= ted, with the object of absorbing for themselves the entire estate, 
which with one hand they pret-nded to surrender to the creditors 
of John H. Adden under the insolvent laws of the State of Mas- 
sachusetts, and with the other han they laid violent hold of 
through the instrumentality and abuse of judicial power in the 
State of Louisiana. 

Equity will relieve against a judgment obtained by default 
through the fraud of the plaintiff. 

May vs. Nannemacher, 111 Mass. 202 (1872): 

A and B, partners doing business in Philadelpnia and Boston, 
and domiciled, A in Pennsylvania and B in Massachusetts, assign 
to C all their assets for the benefit of creditors, by an assignment 
valid by the laws of Pennsylvania. B was an inhabitant of Mas- 

aaa sachusetts and had never recognized the assignment. The trustee 
was also a citizen of Massachusetts. 


‘‘ The question is made, how far the courts of this common- 
wealth are bound to recognize assignments of this kind, made in 
a foreign jurisdiction, when set up against our own citizens, 
claiming to hold by attachment preperty of the debtor from with- 
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in this jurisdiction. This assignment being made for good con- 
sideration would have been binding anywhere; and so must be 
aflirmed as valid, especially as it contravenes no Massachusetts 
policy.” 


Vail vs. Knopp, 49 Barb. 299: 


PlaintiffS held chattel mortgages valid by laws of New York, 
but not by those of Vermont. The property was in Vermont and 
was attached there by citizens of New York. It appeared that 
the suit was malicious and that plaintiffS could not be heard, and 
their interests would otherwise be prejudiced. Held, suit should 
be enjoined. Dehon & Foster cited with approval, as also the 
extract from 2 Story Eq. Jur., section 899 ; 

* But although the courts of one country have no authority 
to stay proceedings in the courts of another, they have an un 
doubted authority to control all persons and things within their 
own territorial limits. Where, therefore, both parties to a suit in 
a foreign country are resident within the territorial limits of 
another country, the courts of equity in the latter may act against 
these parties and direct them, by injunction, to proceed no further 
in such suit.” 


Keyser vs. Rice, 47 Mo. 203 (1877) : 


Court enjoined parties from prosecuting an attachment in 
West Virginia. Cite Dehon & Foster as * learned and lueid.”’ 


*9 


* This jurisdiction is not founded upon any right to control,”’ ete., 
ete, It is against equity for a creditor to evade the laws of his 
own country in order thereby to obtain a preference over other 
creditors. The intention to evade the laws of the State is neces 
sarily presumed when the act is persisted in after knowledge and 
after the protestation of the complainant and the process of the 
court. 


Snook vs. Snetzer, 25 Ohio State, 516 (1S74): 


Judgment was recovered and attachment made in West Vir 
ginia of property of the plaintiff which was exempt from attach- 
ment by the laws of Ohio. Plaintiff and defendant were both 
citizens of Ohio. Held, defendant could be enjoined. 


‘*The authority of the courts in such a ease to restrain a 
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citizen from thus proceeding for the purpose named is, in our 
opinion, clear and indisputable.”’ 

Engel vs. Scheneman, 40 Ga. 206 (1869) : 

A sued B in a Georgia court, and during the pendency of that 
suit A sued B for the same demand in New York. The Georgia 
suit was pressed, and the execution therein obtained was satisfied. 

>was induced by A to believe the New York suit would be 
abandoned. It was not, but was pressed to judgment. Prayer was 
for an injunction by the Georgia court against enforcing 
the New York judgment. Prayer was granted. Court 
holding: (1) That they had jurisdiction to restrain, not the 
New York proceedings, but the defendant, who was their citizen ; 
(2) that comity did not require a Georgia court to assume that 
New York courts were more competent to do justice to the plain” 
tiff than they were. 

Eve 

A peculiar point in this case is that John Adden contends 
that Reynolds as co-assignee of the former’s brother-in-law, Parker, 
could not appear or pursue this action without the appearance and 
co-operation of said Paker. 

The evidence shows that by his seizure and attachment John 
Adden, the farther of the insolvent, J. H. Adden, was attempting 
to secure to himself all the available assets of the son; that he was 
attempting todo this by proceedings taken afler the insolvency 
declared in Massachusetts ; notwithstanding he had appeared 
and taken part in the insolvent proceedings, and had gone 
on the bond which qualified Stillman E. Parker as co-as- 
signee of the plaintiff, Reynolds; that he was making this effort to 
secure for himself all this property by means of ex parte proceed- 
ings, serving citations on an agent, who had ceased to be an 
agent, and in suits in which all the parties were citizens of the 
State of Massachusetts, and had taken part in the insolvent 
proceedings. 


The facts points to and constitute the plainest statement of a 
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wrong which the elder Adden was seeking to aecomplish by an 
abuse of judicial proceedings. 

We found him in the act of gaining his point—on the eve of 
fruition. His schemes were about to be crowned with sauecess, 
and the creditors whom Reynolds had sworn to protect were about 
to be defrauded by the Adden who had made Mr. Parker co 
assignee, apparently forthe honest purpose of an honest adminis 
tration, but in reality for a purpose which can only be inferred 
from Mr. Parker’s refusal to aid in arresting the plundering suit 
of his surety—a refusal which weare told prevents Mr. Reynolds 
from performing his duty, and makes him party to Mr. Parker's 
friendly solicitude for the success of the elder Adden’s involved 
projects. To assert that a co-assignee may not prevent a wrong 
to those he represents : may not interfere to arrest the missappro- 
priation of property by one creditor to the injury of all the others: 
to stop a fraud or attack a wrongful seizure, or enjoin an illegal 
sale, because his co-assignee when requested refuses to join, is to 
assert a doctrine monstrous in itselfand unsupported by authority. 
The very object of two assignees is not only to secure joint admin- 
istration, but to have the one a check upon the other, to enable 
one to see what the other may ignore; and when a case arises 
where one joins to defraud the ereditors the other is there to pre 
vent it. 

The whole theory of the joinder of both of two assignees in a 
suit for debt is based on the principle that they are joint, not dis 
tinct administrators; but in no ease was it ever otherwise 
than right for one of two assignees to enjoin a wrong to arrest a 
threatened fraud of himself, especially where his co-assignee has 
refused to aid him. The necessity of joint obligees or obligors 
being joined all in the same suit has ceased to exist in Louisiana 
since the statute of December 30th, 1870. © Henee under our law 
the position of our adversary is without the least sanction. Nay. 
even before the existence of that law, the presence of difficulty. 
the impossibilty of joining all the jointly interested parties in a 


suit, was often held a sufficient excuse in law for not joining. 
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In 3 M. 248 it was held that unless the will required other- 
wise one of two exeeutors might act alone. Sucession of Farrar. 
Again, where possible, all assignees of a contract should join, but 
the rule is relaxed when difficult to bring them in. Allard vs. 
Orleans, 14 La, 27. 

No stronger illustration of two persons with equal rights of 
administration and control could be given than arises in cases 
of partners, yet it is held that the surviving partner who sues, 
not to collect a debt, but to annul a sale in which he has a clear 
interest, need not make the heirs of his partner parties to the suit. 
Lockhart vs. Harrell, 6 A. 551. 

To argue that it is Reynolds’ duty to stand by and see the 
creditors defrauded by Adden, because Mr. Parker (Adden’s as- 
signee) does not desire to prevent the wrong, is not a whit less ab- 
surd than to assert that Reynolds could not defend a suit against 
the assignees beeause Parker did not desire so to do. Even if we 
admit, for argument’s sake, that both assignees should join, if the 
suit be one voluntarily provoked by themselves, as for the simple 
recovery of a debt, it is no way analogous to a proceeding in- 
stituted to prevent wrong and arrest frand, or to protect creditors 
against the efforts of one to obtain a fraudulent preference. It is 
not necessary for all the trustees to join if the parties are numer- 
ous, or if it is difficult to secure the joinder. Lerwin on Trusts, 6th 
ed., 796; 1 Daniell’s Chan. Pract. 220; Green’s Brice’s Ultra 
Vires 644, note (a). A ereditor is even permitted to sue in the 
interest of all, though there be trustees, if these refuse to act or 

assume positions prejudicial or inimical to the rights of creditors. 
11 Wall. 172, 777; 11 Wall. 459; 16 Wall. 450; 18 Wall. 471; 
30 Wall. 117: 3 Di. 487: Si Vi 1, Ge 8 Bee ae 
iS N. ¥. 518; 1 Woods 368; Green's Brice’s Ultra Vires, p. 644, 
note (a); Story’s Equity Pleading, section 97. 

In brief, the points for which we contend are— 

1: That toannul a fraudulent judgment, dissolve an attach- 


ment of the common property, arrest a wrong and prevent the 
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appropriation of property by an abuse of judicial proceedings, is 
of the greatest moment and importance to creditors of the insolv- 
ent: and this may be done by any one creditor or other person 
having an interest, when he does so for the benefit of all. 

”. That a trustee, assignee, etc., may sue anywhere to pro 
tect the rights of those he represents. 

3. That if one of two trustees or assignees declines to act, to 
protest against a wrong, or annul a wrongful and injurious judg- 
ment or seizure, one alone may act. 

4. That thetrue rule is, that any one lasing any interest to 
protect may resort to ceurt to do so, 

> That under our law joint obligors or obligees may sue or 
be sued separately; that by our special enactments, as well as by 
general law, no joint obligee or trustee is bound to stand by and 
see the ceslui qui trust defrauded. Both law and equity command 
otherwise. 

6. That under the laws of Massachusetts the warrant to the 
messenger and publication divests the debtor of his estate, so 
that in insolvent proceedings title cannot be made under or from 
the insolvent after that date by attachment or otherwise. — Ist 
Cir. (Mass) 1847, Perry Manuft'g Co. vs. Brown, 2 Woodb. and 
M. 449; S. C. 10 Law Rep. 264; 17 Hunt’s Mer. Mag., 596. The 
assignee thereof or receiver may sue for the property anywhere. 
High on Receivers, section 244. 

7. That Adden, father, and Adden, son, being both citizens 
of Massachusetts, are bound by its insolvent laws. 

8S. That Adden, father, having appeared in and taken part 
in the insolvent proceedings in Massachusetts, would be bound by 
them, even were he a citizen of another State than Massachu- 
setts. 1 Wall. 225; 4 Wall. 409. 

Should your honors conclude not to sustain our motion to re 
mand this cause to the State tribunal, which we have urged was 
improperly refused by the United States circuit judge, we think 


we have made it abundantly clear by every rule of law and ° 
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equity that judgment should be rendered herein in favor of 
plaintiff and against defendants, as prayed. 


ADDENDA. 
EXTRACTS FROM STATUTES RELIED UPON BY COMPLAINANTS. 


Louisiana Code of Practice, article 607 : 

‘A definitive judgment may be annulled in all eases where 
it appears that it has been obtained through fraud, or other ill 
practices on the part of the party in whose favor it was 
rendered,’ 


Louisiana Code of Practice. article 608 : 


‘The nullity of judgment may be demanded from the same 
court which has rendered the same, or from the court of appeal be- 
fore which the appeal from such judgment was taken, pursuant to 
the provisions hereinafter expressed.”’ 


Louisiana Code of Practice, article 610 : 

‘The party praying for the nullity of a judgment before the 
court which has rendered the same must bring his action by 
means of a petition; and the adverse party must be cited to appear 
“as in ordinary suits.”’ 

Louisiana Civil Code, article 5027 : 

‘The procuration expires—by the revocation of the attorney; 
by the renunciation of the power; by the change of condition of 
the principal; by the death, seclusion, interdiction or failure of 
the agent or principal.” 

Louisiana Revised Statutes of 1870, section 1791 : 


“From and after such cession and acceptance all the property 
of the insolvent debtor mentioned in the schedule shall be fully 
vested in his creditors; and the syndie shall take possession of 
and be entitled to claim and recover all the property, and to ad- 
minister and sell the same according to law.”’ 

Statutes of Mass. of 1882, particularly chapter 157, section 1, 
pages S79, S50, and sections 43, 44. 46: also chapter 143, section 
l, page SOL. 

MreMoORANDUM.—The bound volume of the statutes of Mass. 
of 1882 containing the above cited law was annexed to the tran- 
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script of appeal herein, and sent forward therewith to the clerk 
of the Supreme Court of the United States, when the said tran- 
script was lodged in his office (see printed record, page 153). The 
solicitor for complainant who has prepared this brief has in vain 
endeavored to have access to a volume of said statutes in New 
Orleans, from which to print the said law in this brief, and there- 
fore respectfully requests the court to refer to the volume annexed 
as aforesaid to the original transcript herein. 
Respectfully submitted. 


GUS A. BREAUX, 


a | ‘ ° 


« f ** 


Solicitors for J. M. B. Reynolds, Assignee of J. I. Adden. 


Supreme Court of the Dlyited States. 


REYNOLDS. 


/ / 


JOHN ADDEN. JOH He ADDEN & THOMAS DUFFY, 


j 
(77a SA S/ f Orleans, Appellees. 
, 2 


'Bilieiete® BRIEF. 


Supreme Court of the Tuyited States. 


No. 153. 


JOHN M. B. REYNOLDS, 
Asstgnee of John H. Adden, Appellant, 


tAy 


JOHN ADDEN, JOHN H. ADDEN & THOMAS DUFFY, 
Civil Sheriff of the Parish of Orleans, Appellees. 


a 


DEFENDANT'S AND APIELLEE’S BRIEF. 


A. A. RANNEY & A. V. LYNDE for Defendants. 


CAMBRIDGE : 
WILLIAM H. WHEELER, PRINTER. 
ISSo. 


Supreme Court of the United States. 


~——_ 


- ec: 
~~ me ee 


JOHN M. B. REYNOLDS, 
Assignee of ‘Fohn H. Adden, Appellant. 


~ 


JOHN ADDEN, JOHN H. ADDEN & THOMAS DUFFY, 
Crvil Sheriff of the Parish of Orleans, Appellees. 


Appeal from the Circuit Court of the United States for the 


Eastern District of Louisiana. 


DEFENDANT'S & APPELLEE'S BRIEF. 


A. A. RANNEY 


: or Defendants. 
A. V. LYNDE tf me 


ABSTRACT OF TRANSCRIPT OF RECORD. 


March to, 1882. John H. Adden of Reading, Mass., a 
wholesale boot and shoe dealer, doing business and having 
stores in Boston and New Orleans, being largely indebted, 
among others, to his father, John Adden, petitioned in the 
Middlesex County (Mass.) Insolvent Court to be declared an 
insolvent debtor and to have his property assigned for the 


benefit of his creditors. 
Vide. Tr. of Rec. Reynold’s Petition, pp. 1 to 5. 
March 11. A warrant accordingly was issued from the 
Insolvent Court against his estate and publication made by the 


Sheriff under Mass. Statutes. 


Tr. of Rec. p. 10, Paper 21. 


March 23}. At the first meeting of creditors, the plaintiff, 
Reynolds, and one Parker, were appointed assignees, accepted 
the appointment, and gave separate bonds for the faithful 


performance of their duties as Assignees. 
Tr. of Rec. p. 12, Papers 24, 25, 26. 


March 76. By telegraphic direction of John Adden from 
Boston to attorneys in New Orleans, a suit was commenced 
against John Il. Adden, upon notes held and owned by John 
Adden, and an effectual seizure and attachment of John H. 
Adden’s property in New Orleans by the detendant and Civil 
Sheriff Duffy, and judgment obtained March 29. 


Tr. of Rec. p. 93, Paper 190: p. 97, Paper 197; p. 258, 


Paper 528; p. 96, Paper 195. 


April yg. A second suit was commenced by John Adden’s 
direction and another attachment made by the same Sheritl 


Duffy, and suit still pending. 
af. ot Rec. p. IOI, Paper 200. 


May so. Reynolds, the co-assignee, arrived in New Orleans, 
and in his name alone commenced a suit, or bill in Equity, in 
the Civil District Court in New Orleans, and praying for an 
injunction against John Adden, Duffy and John H. Adden trom 
further prosecuting said two suits, on the ground that it was a 
gross traud upon him and the creditors of John Il. Adden, and 
that the property seized should be turned over to said Reynolds 


as Assignee. 
Tr. ot Rec. pp. 4 and 5, Paper 3; p. 15, Paper 20. 


May 2g, ISS}. Petition of John Adden to remove the cause 
to the U. S. Circuit Court, on the ground of diverse ciuzenship 
under U.S. St. 1875, C. 137, with aftlidavit and bond filed and 


order to remove. 


Tr. of Rec. pp. 40 to 45, Paper 78, 85. 


.Vov. 6. Notion to docket the cause on Equity side of U. S. 
C. Court. 


Tr. of Rec. p. 46, Paper 92. 


.Vov. g. Motion ot Revnolds Assignee to remand the cause 


to the Civil District Court and retused on .Vov. 26. 
Tr. of Rec. p. 47, Paper 93 and p. 86, Paper 174. 


Dec. 5. The cause, without argument, removed to the U. S. 


Circuit Court and placed on the equity side ot that Court. 


Tr. of Rec. pp. oo, o7. Paper 175- 


Fune rz, i886. A decree entered in the U. S. Circuit Court 


that the plaintiff's bill be dismissed and injunction dissolved. 
Tr. of Rec. p. 260. Paper 530. 


June ry and 21, 1886. Appeal taken by plaintiff to the 


U.S. Supreme Court, and bone given and appeal perfected. 


Tr. of Rec. p. 260, Papers 531, 53 


1. The first contention which arises in this cause is whether 
the plaintiff Reynolds, the co-assignee with Parker. has in 
himselt alone, without the joinder or consent of Parker, full 
power to institute and prosecute this suit. 

The powers of assignees in insolvency are created and 


derived from Statutes and are to be strictly construed. 


1 Story Eq. Jur. § 96. 


The nature of their office is tiduciary, like that of trustees. 

Trustees have equal powers, ane’ cannot act separately, 
unless under some agreement to which the other trustees have 
bound themselves. It is a general rule of law that a mere naked 


power given to two cannot be executed by one. 


2 Story’s Eq. Jur. §§ 1062, 1280. 
Hlughes v. Creditors, 15 La. 448. 

In Bleht vs. Ashley, Peters C. C. 15, it was held that any 
act done by one Assignee was binding on him in his individual 
capacity, and not in his representative capacity. 

In /lall vs. Letgh, 8 Cranuch 50, one joint owner of property 
with the assent of the otner could make a sale and conveyance 
of a molety ot the joint property. 

Syndics of insolvent estates in Louisiana must all join in suits, 
their powers are joint, not joint and several—one syndicate 
where others are appoiated is not the representative of the 


creditors. 


Relf v7. Collins 1 La. An. 40 (1830. ) 
Hughes v. Creditors 15 La. An. 448. 


The right of action is vested in all the assignees in bank- 


ruptcy jointly and the non-joiner of one of them as a plaintiff 


may be considered as ground of non-suit. 
ih. Pi. (24 Ba.) pp. 22, 23. 


[ft the Co-assignee Parker had unreasonably retused or ne- 
glected to join tn the suit in New Orleans, it was within the 
power of the Insolvent Court of Massachussetts to remove him 
and appoint another who would join in the suit. Mass. Pub. St. 


in I57; §$6o to 09. 


2. The reasons for remanding the cause were not valid and 
the motion to remand properly retused. 

The petition for removal to the U.S. Circuit Court, was season- 
ably made. (@) The pleadings in the suit were completed 
March 28, 1883. (Tr. of Rec. p. 33. Paper 64.) (4) The petition 
tor removal was filed May 24, 1883. (Tr. of Rec. p. 40, paper 
78), and betore the trial by jury as praved for. (Tr. of Rec. p. 
33. **‘order. ) 

U. S. St. 2076. CC. 237. 
Removal cases. 100 U.S. 457. 
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The issues of fact must be determined by the U.S. C. Ct. 
upon the petition tor removal. 
Citizenship, not residence, of the parties is the ground of re- 


moval, if there is no dispute as to the amount involved. 


Robinson v. Case, 97 U.S. 646. 
Carson v. Hyatt, 118 U.S. 279. 
Stone v. So. Carolina, [17 Us a 30. 
Carson v. Dunham, 121 U.S. 421. 


The burden of proof as to the jurisdictional fact is on the 
petitioner for removal, and his personal oath makes out a prima 


facte case on that tact. Vide affidavit of John Adden rar. of 


Rec. p. 44). Heath v. Austin, 12 Blachf. 320. The compe- 
tency of the evidence offered by Reynolds as well as its weight, 
tending to show that John Adden was described in his petition 
and in other legal documents as residing in Massachusetts was 
a question for the Court in controlling the fact of his actual 
domicile in New Hampshire. 

Vide, affidavit of C. S. Kellogg (Tr. of Rec. p. 258, Paper 
525. 

Also, Extracts from testimony ot John Adden. (Tr. Rec. 
pp. 77 to 86, Papers 161 to 173.) 

Also, Depositions. (Tr. Rec. pp. 216 to 243, Papers 424 
to 459.) 

The present suit shows, then, by its pleadings, that Reynolds 
Was a citizen ot Massachusetts: that by the evidence, John 
Adden was a citizen of New Hampshire and had been so for 
more than five years prior to the date of said suit; that the 
Civil Sheriff of New Orleans and detendant was the attaching 
officer in the two suits of John Adden and the defendant John 
HI. Adden. the insolvent debtor, were both of them nominal 
parties who were joined in the suit by the petitioner, but had no 
interest therein, beyond the injunction. 

It is contended by the detendant that there was no error in 
the refusal to remand the case to the Civil District Court for the 
reasons set forth in Reynold’s motion to remand (Vide, p. 47 
Paper 93. Tr. ot Rec.) unless it be tound in his first reason, 
viz. that this is not such a suit as was contemplated by St. 1875, 


() 


c. 137, because it is an auxiliary or incidental action to the suit 
of John Adden zv. John H. Adden. 

Revnold’s petition is a bill of equity (Tr. of Rec. p. 1, and 
foot of pp. 3 and 5 Paper 3) in which he alleges ** that to per-” 
‘* mit said judgment and the proceedings thereunder to have ” 
‘* effect and execution would enable said John Adden to perpet-” 
‘uate a gross fraud upon petitioner and the creditors of said ” 
‘* John H. Adden”.... and he pravs tor a decree, ‘*that the” 
‘* aforesaid proceedings in said suits”... .** numbered 5586 ” 
‘and 5738 respectively on the docket of this honorable court” 
‘+ to be absolutely null and void, the attachments therein wrong-" 
‘* fully issued and obtained, and the judgment, writ of fier1” 
‘* facias and seizure in said suit No. 5586 of the docket illegal” 
‘*and without any force or effect: turthermore ordering and” 
‘*commanding said civil sheriff to release and turn over to your ~ 
‘* petitioner all the property... . seized” to him as Assignee. 
It may fairly be concluded trom this bill in equity or suit that 
it is not based on any error of form, or for the purpose ot a 
review of John Adden’s suits, or upon a contention that the 
notes in those suits were not made by or due from John H. 
Adden according to their tenor, but on the contrary it was 
based on the sole ground of alleged traudulent proceedings ot 
John Adden and that the property attached was not the prop- 
erty ot John Il. Adden and a prayer that the entire property 
seized and attached should be decreed to him as the lawtul 
owner entitled to the property by virtue of his being a duly 
appointed assignee under the Statutes of Massachusetts and was 
suit for equitable reliet. 

Tr. of Rec. p. 1 to 5. 
Graines. 7. Fuentes, 92 U.S. 10. 
Bondurant v. Watson, 103 U. S. 281. 


And it is submitted that it does not come within the principle 


enunciated in 
Barrow v. Hunton. 99 U. S. So. 


The third reason tor remanding is not maintainable. 


sit SAN ge ip 


— 


«> 


> 


Seal 


The provisions of the St. 1875, C. 137, § 3. are peremptory, " 
that ** it shall be the duty of the State Court to accept said peti- 
tion and bond and proceed no further in said suit.” 

It does not appear by the record that there was any objection 
to the form of the petition or to the form or sufficiency of the 
bond tiled by the defendant, or that the defendants had omitted 
to comply with any requirement of the Statute. 


Removal cases, 100 U. S. pp. 468-475. 
Insurance Co. v. Dunn, tg Wall 214. 
Tex. & St. L. R. Co. v. Rust, 17 Fed. R. 275, 


3. The Circuit Court has full power to dissolve the injunc- 
tion and to dismiss the bill, and the evidence was competent 
and relevant to the issues raised and the motion to suppress it 


was properly overruled. 
Garden City Manf. Co. 7. Smith, 1 Dill, 305. 


(a) The notes sued by John Adden (Tr. of Rec. pp. 213 to 
216, Papers 418-423) are all contracts to be performed in 


Louisiana. 


Scudder v. Union Nat. Bk. 1 Otto, 411, 412. 
Story’s Confl. of Laws, § 280. 

Baldwin v. Hale, 1 Wall, 223. 

La. Civil Code of 1870, Art. ro. 

Hibernia Nat. Bank, v. Lacomb. 84 N. Y., 367. 


(4) A transfer by sale or assignment by operation of law 
made out of Louisiana of personal property located in that 


state, without delivery is not valid to pass the title thereto as 


against creditors. 


Story Confl. of Laws (8th ed.) §§ 386-391. Notes and 
Citations of La. cases. 

Lanfear v. Sumner. 17 Mass., 10g. 

Crapo v. Kelley, 16 Wall, 610. 

Wharton Conf. of Laws, §§ 356-390. 


S 


Where delivery is by bill of sale, it is not in conflict with the 


principle. 


Abbot on Shipping, pp. 35 and 37, §§ 28, 30. 
Southern Bank, v. Wood, 14 La. An. 554. 


(c) The bankrupt laws of a foreign country are incapable of 
operating a legal transter of property in the United States. 


Harrison v. Sterry, 5 Cranch, 302. 
Betton Ass. v. Valentine, 1 Curtis C. C. 168. 
Ogden v. Saunders, 12 Wheat. 213. 


Insolvent laws of any of the states have no exterritorial oper- 


ation except by comity. 


Taylor v. Columbian Ins. Co., 14 Allen (Mass.) 35 
Faulkner v. Hyman, 142 Mass. 53. 

May v. Wannemacher, t1rr Mass. 208. 

In re Waite, 99 N. Y. 433. 

Brent v. Shouse, 15 La. An. r1o. 


(7d) Assignees appointed under compulsory or statutory pro- 
ceedings of another state acquire no right or title to property 
superior to that of attaching creditors who have actual posses- 


sion by attachment or levy. 


Booth v. Clark, 17 Howard, 327. 
Lee v. Creditors, 2 La. An. 603. 
Lite Ass. of America v, Levy, 33 La. An. 1210. 


So also, receivers under legal proceedings. 


Lichtenstein v. Gillett 37 La. An. §22. 


4 


In the case at bar the record does not show that Reynolds or 
Parker, the assignees, had any deed of assignment from the 


Insolvent Court or trom the debtor. 


Cutler v. Gay, 8 Allen (Mass.) 134. 


‘) 


4. That John Adden was a citizen and domiciled in New 
Hampshire at the date of all the proceedings in Louisiana is 
amply shown by his own testimony and that of 17 witnesses 
whose depositions make a part of the record of the case. Vide 
Tr. of Rec. pp. 211 to 240. 

(a) The rights acquired by a non-resident under the laws 
of Louisiana are held as binding as would be the same rights 


enforced at the demand of its own citizens. 


Lichtenstein v. Gillett. 37 La. An. 522. 


A. A. RANNEY, 2. ooo 
A. V. LYNDE. tf defendants. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1589. 


No. 166. 


THE NASHUA AND LOWELL RATLROAD CORPORATION, 
APPELLANT, 
Us. 

THE BOSTON AND LOWELL RATLROAD CORPORATION, 
CTTARLES E. A. BARTLETT, 2ND GEORGE F. RICHARD- 
SON: REBECCA T. HOSrFORD AND ARTITUR G. POLLARD, 
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N. & L. R. R. CORPORATION VS. B. & L. R. R. CORPOR'S ET AL, 4c. 1 


1-36 UwnITep STATEs oF AMERICA, \s 
Massachusetts District, 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Thursday, the tifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-five, before the Honorable 
Le Baron Bb. Colt, circuit judge. 


NasHua AND LoweLL RarLroap Corporation, a Corporation Duly 
Established and Existing by the Laws of the State of New Hamp- 
shire and a Citizen’ of the State of New Hampshire, Complainants, 

v. 

308TON AND LoweLL RarILRoap Corporation, a Corporation Duly 
Established by the Laws of the State of Massachusetts and a citizen 
of the State of Massachusetts, and George F. Richardson, Rebecca 
T. Hosford, and Arthur G. Pollard, Executors under the Will of 
Hocum Hosford, Late of Lowell, in said District, Deceased, and 
Charles E. A. Bartlett, of said Lowell, also citizens of the State of 
Massachusetts, Defendants. 


* * * « * * * 


Oo” Amended Bill of Complaint. (Amended by Leave of Court Sept. 
15, 1883.) 


To the honorable the judges of the circuit court of the United States 
for the district of Massachusetts : 


Your orator, The Nashua and Lowell Railroad Corporation, a cor- 
poration duly established and existing by the laws of the State of 
New Hampshire and a citizen of said’ State of New Hampshire, 
brings this its bill of complaint against the Boston and Lowell Rail- 
road Corporation, a corporation duly established by the laws of the 
State of Massachusetts and a citizen of said State of Massachusetts, 
and against Hocum Hosford and Charlies E. A. Bartlett, of the city 
Lowell, also citizens of said State of Massachusetts. 

And thereupon your orator complains and says that said Nashua 
and Lowell Railroad Corporation is and for many years has been a 
corporation under the laws of the State of New Hampshire, owning 
a railroad extending from Nashua, in New Hampshire, to Lowell, 
Mass., and said Boston and Lowell Railroad Corporation is and for 
many years has been a corporation under the laws of said State of 
Massachusetts, owning a railroad extending from said Lowell to the 
city of Boston, Mass. 

And your orator shows that in the year 1858 said Nashua 

33 and Lowell and Boston and Lowell Railroad Corporations 
entered into a contract in writing with each other, by which 

it was agreed that the possession, control, and management of these 
two railroads and the business traffic thereof should be turned over 
or committed to a single person, to be selected by a vote of each of 
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the two boards of directors of said corporations, as an agent or man- 
ager of both said railroads for the term of twenty years, unless or 
until he should be displaced as such agent either by a majority of 
votes of both of said boards of directors or by a unanimous vote of 
either of said boards of directors; and your orator shows that the 
intent of said arrangement was to combine or associate together the 
said corporations as copartners with each other in respect to both 
the earnings and expensees of traflic of both of them and the control 
and management of the two roads for twenty years from Oct. 1, 1858, 
it being provided by said contract that the Nashua and Lowell Rail- 
road Corporation should share m the earnings and expenses of both 
roads to the extent of thirty-one per cent. of the whole, and that the 
Boston and Lowell Railroad Corporation should share therein to 
the extent of sixty-nine per cent. of the whole, acopy of which con- 
tract your orstor will produce in court and read in evidence at the 
hearing of this cause. 

And your orator shows that said contract for pooling the receipts 
and operating expenses of the two corporations for the term of 
twenty years from and after Oct. 1, 1858, was in its terms and pro- 
visions outside of and beyond the authority of the directors of said 
two corporations to enter into, and it received the approval and rati- 
fication of the shareholders of the respective corporations at a meet- 
ing duly held for that purpose, and its execution was entered upon 
and continued for said period of twenty years, except as hereinafter 
set forth. 

And your orator shows that by reason of such contract and of the 
proceedings had thereunder said corporations in fact became copart- 
ners as to the receipts and earnings of the railroads of the two con- 
tracting parties, and as to the receipts and expenses of such other 
railroads as were hired or operated by them on the joint account of 
both, and that as such copartner the Nashua and Lowell Railroad 

Corporation became entitled to thirty-one per cent. of the net 
39 earnings or income of said railroads, to be operated jointly 

for said term of twenty years, as its share of the entire net 
income of both corporations, and became entitled to receive its said 
share or proportion of said net income on the first days of April and 
October of each year, pursuant to the terms of art. 14 of said con- 
tract, meaning thereby thirty-one per cent. of the net income of the 
Boston and Lowell, the Nashua and Lowell, and the Wilton rail- 
road after the rental charges and expenses of operating all the other 
railroads hired and operated by either of said contracting parties on 
joint aecount should have been first provided for from the total re- 
ceipts or income of all such roads. 

And your orator shows that it was not provided by said contract 
for pooling the receipts and expenses of the two corporations and 
for operating the two roads together that either corporation should 
bear any outlay or expense incurred by the other in improving, en- 
larging, or increasing its own property or estate, or in rendering the 
same more costly or valuable than it was at the inception of said 
contract, except so far as such outlay might be required by way of 
repairs or rental; and your orator shows that at the making of said 
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contract the passenger station occupied by the Boston and Lowell 
Railroad Corporation in Boston was on Minot street, and that the 
suid Boston and Lowell Railroad Corporation became bound to pro- 
vide and pay for a new station, to be located on Causeway street, 
without cost or charge to said Nashua and Lowell Railroad Corpo- 
ration for any outlay made by it in erecting such new station ; but 
it was provided by said contract that (art. 8) “ the road-bed, bridges, 
superstructure, depots, buildings, aud fixtures of each road shall be 
kept as near as they may be in like relative repair from their pres- 
ent state and condition.” It was, however, agreed by and between 
said parties that the track of said Nashua and Lowell Railroad Cor- 
poration at the inception of said contract was in better relative con- 
dition than that of the Boston and Lowell Railroad Corporation, to 
the extent or excess in value of three hundred tons of new rails over 
three hundred tons‘of old rails, and that this excess of value was to 
be made good or allowed and accounted for by the Boston and 
Lowell Railroad Corporation to the Nashua and Lowell Railroad 
Corporation at the termination of the contract. 
40 And your orator shows that George Stark became the joint 
agent or manager of both railroads under said contract, and 
so continued until April, 1875, and he was sueceeded by the defend- 
ant, Hocum Hosford, as such joint agent; and that the defendant, 
Charles E. A. Bartlett, was in 1S7— made a sub-agent or cashier and 
custodian of the joint funds of the two roads under said joint man- 
agement, and so remained at the expiration of said contract, in 1878, 
and that during the same period the said Bartlett was and he now 
is also the treasurer of said Boston and Lowell Railroad Corpora- 
tion. 

And yourorator shows that in the year 1871 the Boston and Lowell 
Railroad Corporation proceeded to buy and did buy, for its own sep- 
arate use and benefit, a majority of the shares or capital stock in the 
Lowell and Lawrence and Salem and Lowell Railroad Corporations 
at a large cost, viz., at a cost in all of $345,674, the said railroads 
being then under lease to said Boston and Lowell Ratlroad Corpo- 
ration and being operated for the joint account of both the Boston 
and Lowell and Nashua and Lowell Railroad Corporations at a 
rental shared between them in the ratio of thirty-one per cent. and 
sixty-nine per cent., as aforesaid. 

And your orator shows that no modification of the terms of said 
joint traftic or partnership contract, as concluded for twenty years 
from Oct. 1, 1858, was ever made with the consent of the orator, ex- 
cept so far as related to the hiring or operating on joint account of 
said Salem and Lowell and Lowell and Lawrence railroads, of the 
Stoneham Branch, the Lexington and Arlington, the Middlesex 
Central, and the Peterboro’ railroads, and the hiring of Phillips’s 
wharf in Salem, and the acquisition in Boston of the Mystic wharf 
property for the purposes of said partnership, as aforesaid. 

And your orator shows that during the year 1872, and ever after 
that year until the termination of said traflic contract by its own 
limitation, all the receipts or income of the two combined railroads 
under the control of the joint agent went into the possession of the 
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treasurer of the Boston and Lowell Railroad Corporation, and that 
it was his duty, after first paying all the expenses of operating said 
combined railroads, to pay over to the treasurer of the Nashua and 
Lowell Railroad Corporation thirty-one per cent. of the residue as its 

share of the joint earnings under said contract; but your 
41 orator shows that ever since the first day of July, 1872, a por- 

tion of said thirty-one per cent. of said net income or earn- 
ings has been withheld from the Nashua and Lowell Railroad Cor- 
poration and retained by or paid over to the treasurer for the time 
being of the Boston and Lowell Railroad Corporation, and has been 
taken and appropriated by said last-named corporation to its own 
use, contrary to the meaning and provisions of said joint-traflie con- 
tract, and that said last-named corporation has consequently be- 
come accountable to your orator for the portions of its share of said 
net income so withheld from it and appropriated by the Boston and 
Lowell Railroad Corporation, contrary to the provisions of said joint- 
traflic contract in this behalf, and has become liable also for the In- 
terest of te sums so taken and appropriated by said last-named cor- 
poration, or its treasurer, in excess of the proper share of said net 
income to which the said Boston and Lowell Railroad Corporation 
was entitled, viz., sixty-nine per cent. thereof. 

And your orator shows that the sums so taken from the share of 
said net earnings apportioned by the contract to the Nashua and 
Lowell Railroad Company by the Boston and Lowell Railroad Com- 
pany and applied to its own use by said last-named company in 
excess of its own proper share, or sixty-nine per cent. of said net 
earnings, were as follows, viz: 


During the financial year ending Sept. 50, 1872-_---- $7,544 00 
' . " Se 21,250 00 

. . ” Be Ricasictitess 27,776 00 

’ sg . >| 31,239 00 

A r “ eS 31,227 00 

* ' . ty eens 31,463 00 

" 2 . ee 31,463 00 

The said sums amounting in all to .---..---- $181,962 00 


and being equal to thirty-one per cent. of the interest (reckoned at 
seven per cent. per annum) upon the entire outlay of the Boston 
and Lowell Railroad Corporation in the erection of its new passen- 
ger station in Boston and its new station at Winchester and in 

building the Mystic River railroad leading to Mystie wharf. 
42 And your orator also shows there was also taken by the 

Boston and Lowell Railroad Corporation from your orator’s 
share of said net earnings, and in excess of sixty-nine per cent. of 
said net earnings belonging to the defendant corporation, the fol- 
lowing sums at the times following, viz: 
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Down telah SMO igi. Lsieincoions - $5,660 00 
During the year ending Sept. 50, 1574 ----- reas seme 4,699 00 
és ss pb ROME, thes Sree eee 4,699 00 

«“ a IBF dibiiidiiinienes 3,020 00 

“ ‘“ OO i 3,773 00 

‘“ «“ ROU ac diitidiiai eit 3,773 00 

Amounting in all to ............-20- cone cee $26,124 00 


and being equal in amount to thirty-one per cent. of the interest 
(reckoned at seven per cent. yearly) upon the cost ($345,674) of 
shares owned by the Boston and Lowell Railroad Corporation in 
the Salem and Lowell and Lowell and Lawrence railroads, after 
deducting therefrom the amount of dividends on said shares re- 
ceived by said corporation defendant. 

And your orator shows that the sums so taken by the defendant 
corporation beyond its proper share of the net earnings under said 
contract and diverted from the treasury of your orator, where they 
belonged, as a part of its thirty-one per cent. of said net earnings, 
amounted, without interest, to the sum of $208,086 in all. 

And your orator shows it is sometimes pretended by the defend- 
ant corporation or its officers that the interest deductions made 
from your orator’s share of said net earning were so made under 
the authority of a certain vote of the directors of both corporations 
passed July 23, 1872, the intent of which vote was to provide that 
said interest items should constitute a part of the expenses of operat- 
ing said railways under said contract. 

But your orator shows that the only vote on this subject is a vote 
in the words following, viz: 


“Voted, That the expenditures made and to be made by the Bos- 
ton and Lowell Railroad Company for land and buildings in Boston 
for a new station, and the expenditures made and to be made 

43 by said corporation for the building and completing the 
Mystic River railroad and for the improvements in Win- 
chester for a new station and land for railway purposes to the 
amount of $20,000 are to be treated in the management of the busi- 
ness under'the joint business contract existing between said corpora- 
tion and the Nashua and Lowell Railroad Company as follows, viz: 
The said Boston and Lowell Railroad Company are to be paid the 
interest upon such expenditures, made and to be made, at the rate of 
seven per cent. per annum, at the end of each six months, out of the 
receipts of the joint corporations under said contraet, and which is 
to be charged as a part of the expenses of operating said railways 
under said contract; and the cashier of said two corporations and 
treasurer of the Boston and Lowell Railroad Company is hereby 
directed to make up an interest account upon such expenditures to 
April 1, 1872, and pay the amount found due to the Boston and 
Lowell Railroad Company out of the joint receipts of said two corpo- 
rations ;” and that said vote was not passed at a meeting of the di- 
rectors of either the plaintiff or the defendant corporation acting 
separately and distinctly for the transaction of the business of either 
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corporation, and participated in by a siigle board of directors only, 
as by law required, but it was passed, if passed at all, at a meeting 
composed of members of both boards of directors coming together 
as if members of the same or a single board of directors, and sitting 
together under one presiding officer, and entertaining business mat- 
ters and voting thereon as one body or in common, or jointly at 
one and the same time, without division or discrimination, or sepa- 
rate action with reference to any difference in the bearing or effect 
of such vote upon the interests of the two corporations. 

And your orator shows that by reason of this state of things it 
came to pass at the meeting held on the twenty-third day of July, 
1872, that a vote wholly favorable to the interest of the defendant 
corporation and wholly adverse to the interest of the plaintiff cor- 
poration was passed by votes cast by the directors of the defendant 
corporation or by persons not being directors in the plaintiff corpora- 
tion at all, and that the vote in question, passed July 25, 1872, was 

brought before the meeting or moved by J. G. Abbott, a 
44 director in the defendant corporation and not a director in 
the plaintiff corporation. 

And your orator shows that said vote, passed as aforesaid by two 
boards of directors of different corporations amalgamating together 
to form one board, and in that way acting jointly or as one body 
upon matters affecting in different and opposite directions the sepa- 
rate interests of each corporation, was and is wholly void and with- 
out binding force as against the members or shareholders of either 
corporation not asseniing thereto after due notice of the irregularity 
of such methods of proceeding. 

And your orator shows that the pretended vote passed July 23, 
1872, did not become known to the stockholders of the Nashua and 
Lowell Railroad Corporation or to any of them, not being directors 
in either of said two corporations, until since May, 1877, when a 
change took place in the board of directors of the plaintiff corpora- 
tion, which led to the discovery of the pretended vote of July 25, 
1872, and to the further discovery of the various sums of which the 
shareholders of the plaintiff corporation had been deprived under 
the pretext that the defendant corporation was entitled to be paid 
interest upon the cost of its own real estate and fixed property as 
and for the expense of operating the railroad furnished by it under 
the contract. 

And your orator shows, as soon as it became known to the direet- 
ors elected in May, 1877, that it had been attempted by the amal- 
gamation vote of July 25, 1872, to bestow large sums of money ac- 
cruing to the Nashua and Lowell Railroad Corporation under the 
contract as its share of the joint net earnings upon the Boston and 
Lowell Railroad Corporation under the fiction set forth in said pre- 
tended vote, reciting that the interest on the cost of the new Boston 
stution should be treated as one of the items or elements of the ex- 
pense of operating the Boston and Lowell railroad under the joint 
contract or declaring it to be so contrary to the fact that said newly 
elected directors of plaintiff corporation, at a meeting held on the 
twenty-fifth day of June, 1877, passed a vote in the words following, 
VIZ: 
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“Voted, That whereas the vote of directors passed July 23, 1872, 
providing that the Boston and Lowell Railroad Company 
45 should receive from the Nashua Company interest at seven 
per cent. upon thirty-one per cent. of the cost or value of ad- 
ditions made by the former company to its property or construction 
account, is deemed by us to be in plain violation of both the terms 
and the spirit of the joint-traffic contract itself, said vote of July 23, 
1872, is hereby rescinded, not intending hereby to admit that it was 
ever competent for the directors, by passing said vote, to modify the 
provisions of said joint-traffic contract relating to division of ex- 
pense, or that said vote ever had any legal operation whatever in 
depriving the Nashua and Lowell Company of the benefit of the 
provisions of said contract relating to the division of the joint earn- 
ings under the same,” and gave notice thereof to the directors of de- 
fendant corporation; but said defendant corporation and its directors 
wholly disregarded the vote so notified to them, and have ever since 
disregarded the same, and have ever since, till October, 1878, per- 
sisted in withholding from your orator its full share of said net earn- 
ings and in retaining and appropriating to themselves much more 
than sixty-nine per cent. of said net earnings until the misapplica- 
tion by said defendant corporation had accumulated as hereinabove 
set forth. 

And your orator shows that all the receipts or earnings of said 
two railroads combined together under said pooling or joint-trafhie 
contract have, ever since the appointment, in 1875, of the defendant 
Hosford as joint agent or manager, come into the hands or posses- 
sion of said Hosford, to be dealt with according to the terms or pro- 
visions of said contract, so that the plaintiff corporation should re- 
ceive thirty-one per cent. of ail net earnings and the defendaut sixty- 
nine per cent. thereof; and it was the duty of said Hosford as such 
joint agent to see to it that each party to said contract received its 
proper share of such net earning; yet the said Hosford,in violation 
of his trust or duty in this respect, has paid over to the defendant 
corporation in excess of its share of said net earnings large sums of 
money, making part of the share of the plaintiff corporation in said 
net earnings, the details of which payments are hereinbefore shown ; 
and your orator prays that said Ilosford may be held personally 
accountable to your orator in this suit for the amount of all sums so 
diverted from its share of said net earnings by him or his au- 
thority. 

* * « * * * * 
46 In consideration whereof,and inasmuch as your orator can- 

not have adequate relief, save in a court of equity, to the end 
that the defendant corporation may, by its president, J. G. Abbott, 
answer the several matters and things herein set forth as fully and 
particularly as if the same were again repeated and he was thereunto 
specially interrogated, and that he may make such answer, the orator 
hereby waiving an answer upon oath, and that the said defendant 
corporation, by its president, may disclose whether the alleged vote 
of July 23, 1872, above mentioned, was presented for the action of 
the meeting of said date by himself or on his motion, and, if not, 
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how otherwise, and whether he was a director of the plaintiff cor- 
poration at the said time, or at any time, and in what capacity he 
was present at said meeting,and whether said meeting was not com- 
posed of the directors of both the pleintiff and defendant corpora- 
tions, sitting together and acting together jointly and not separately, 
and whether said yote was not put at one and the same time 
before said meeting for passage as if to one board of directors and 
not separately to two boards, and whether it was not offered and 
acted upon at said meeting after the meeting had been adjourned to 
Young’s Hotel,in Boston, for the purpose of taking refreshments, and, 
if so, how many and whoof the directors of each corporation were 
present at said adjourned meeting at Young’s Hotel, and whether 
said vote was taken before or after refreshments were partaken of, 
and whether in taking said vote any division was had by which it 

was made to appear how many of the directors of the Nashua 
47 and Lowell Railroad Company took part in said vote, and 

what part was taken by them, if any ; also whether said vote 
of July 23, 1872, was drawn up or framed by him, and, if not, by 
whom it was so drawn up or framed; also who presided over said 
meeting after the adjournment to Young’s Hotel, and at the time of 
the taking of said vote, and whether or not, at the time of taking 
of said vote, as many as three of the directors of the plaintiff cor- 
poration were present and voted thereon in the affirmative, and, if 
so, who such directors were. 

And your orator prays that an account may be taken by order of 
this honorable court of the amount of its share of the net income 
apportioned to it under said traffic contract, which has been with- 
held from it and taken and applied by the defendant corporation to 
its own use, as hereinabove set iorth, amounting in all, as your orator 
is informed and believes, to $208,086, the details of which sum are 
hereinabove particularly set forth, and that the defendant corpora- 
tion may be required by order of this honorable court to restore said 
sums to your orator, with interest thereon from the time the same 
were so taken and appropriated by the defendant corporation. 

* * * * * * * 

And your orator prays that it may have such other and further 
relief in the premises as may be just and according to equity; and 
may it please your honors to grant unto your orator a writ of 
subpeena directed to the said Boston and Lowell Railroad Corpora- 
tion and the said Hocum Hosford and Charles FE. A. Bartlett, 
commanding them to appear before this honorable court, and full, 
direct, and perfect answer make to all and singular the premises, and 
to stand to, abide, and perform such order or decree as your honors 
may make in the premises. 

NASHUA AND LOWELL RAILROAD 
CORPORATION, 
By its president, F. A. BROOKS. 
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*. A. BROOKS, 
Counsel for Complainant. 
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48 | Agreement. (Filed Nov. 6, 1883.) 


And now comes the plaintiff and files as part of the amended bil! 
the copy of the contract referred to in said bill, and the said copy is 
hereto annexed, marked “A ;” and it is agreed that the said copy is 
a correct copy of a contract made by the plaintiff and the defendant 
corporation, and that the same may be used in this suit for all pur- 
poses for which the original contract might be used if duly produced 
and proved; and it is agreed that said contract A may be taken as 
a part of said bill of complaint in the same manner as if the same 
had been originally filed with said bill and made a part thereof. 


Fr. A. BROOKS, 
Solicitor for Plaintiff. 
S. A. B. ABBOTT, 
Solicitor for Boston and Lowell R. R. Co. 


A. 


Contract between the Boston and Lowell and Nashua and Lowell Rail- 
road Corporations, February 1st, 1857. 


This indenture, made this twenty-ninth day of January, A. D. 
1857, between the Boston & Lowell Railroad Corporation, a corpora- 
tion duly established by the laws of the State of Massachusetts, of 
the first part, and the Nashua & Lowell Railroad Corporation, a cor- 
poration duly established by the laws of the States of Massachusetts 
and New Hampshire, of the second part, witnesseth : 

That whereas a large portion of che business of the roads of 
the parties hereto is a joint business, passing over the roads and 
through the hands of both parties, making desirable a common 
policy and unanimity of management; and whereas in the transac- 
tion of said business there is a mutual interest in said parties, both 
as to the mode of transaction and as to the tariff upon the same, as 
well as in all other matters relating thereto; and whereas said cor- 
porations, by operating said roads in common management, would 

thereby be enabled to do the said business with greater fa- 
49 cility, greater regularity, and at a great saving of expense to 

both parties: Now, therefore, for the promotion of their mu- 
tual interest, through a more efficient and economical joint opera- 
tion and management of the said roads, and for the better security 
of their respective investments, as well as for the convenience and 
interest of the public, the said parties do hereby covenant and agree 
to and with each other that for the term of three years from and 
after the first day of February, A. D. 1857, the Boston & Lowell 
railroad and the Nashua & Lowell railroad, with their respective 
branches, shall be worked and managed as one road under the stip- 
ulations and conditions and subject to the exceptions and limita- 
tions set forth in the following articles : 
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Article I. 


Each party shall surrender to the joint management the entire 
control of their respective roads, shops, depots, furniture, machinery, 
tools, or other property necessary for the proper maintenance and 
working of the joint roads, reserving only to the separate manage- 
ment of each corporation such property as is hereinafter specified. 


Article II. 


The contracts now existing between the Nashua & Lowell Rail- 
road Corporation and the Wilton Railroad Company and the Stony 
Brook Railroad Company shall be assumed on behalf of the Nashua 
& Lowell Railroad Corporation by the parties hereto, Jointly, and 
the income, expenses, and liabilities incident to the working of the 
same shall be embraced in the current joint account of these parties ; 
and the said Wilton railroad contract, which expires on the first day 
of April, A. D. 1858, may be renewed during the continuance of this 
agreement at the pleasure of the Nashua and Lowell Railroad Cor- 
poration, or, in case of its non-renewal, the decrease of joint income 
and expense caused thereby shall thereafter be equitably considered 
in the division account between these parties. 

All contracts for the transportation of property or persons hereto- 
fore made by either party and still remaining in force shall be as- 
sumed and carried out by these joint parties, and the receipts from 
the same for the current time be put into the joint income. All 
contracts for supplies necessary for the ordinary operation and main- 
tenance of the roads now made by either party shall be assumed by 
the joint parties hereto and settled from the joint funds. 


Article IIT. 


There shall be reserved to the separate use and control and to be 
maintained at the separate expense of each party owning the 
50 same all lands which are not a part of their depot grounds 
or right of way or required tor the convenient and econom}- 
cal operation of the roads; all buildings not required in connection 
with the service of the roads, and also all personal property of each 
corporation accumulated to the date of this contract, excepting the 
rolling stock, tools, materials, and fuel on hand, which shall be par- 
ticularly appraised into the common stock ; the said reserved lands, 
buildings, and movable property other than cash and paper securi- 
ties reserved as above to the separate use and charge of each party 
owning the same, being particularly specified as follows, viz: 

To the Nashua & Loweil Railroad Company.—Their vacant lot 
lying between the Western avenue and the Pawtucket canal, in 
Lowell, containing about 155,000 square feet; lot containing about 
5,900 square feet, with building thereon, situated in Lowell, on east 
side of Fletcher street between Dutton street and Pawtucket canal, 
now rented for a flour store; the two-story dwelling and lot attached 
opposite the depot at North Chelmsford, now rented to Rev. B. F. 
Clark ; the rooms now rented and to let in their railroad buildings 
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at Nashua, except the express and refreshment room in passenger 
station. 

To the Boston & Lowell Railroad Company.—The flats at East 
Cambridge and Boston outside of the location of the road and be- 
low tide; their brick block of five houses on Andover street, Boston, 
and so much of their land northwest thereof fronting on Andover 
and Minot streets as will not be required for the convenient access 
and egress of the engines and trains to and from the passenger sta- 
tion; all lands between the Fitchburg crossing at Somerville and 
the arch bridge in Lowell, which are outside of the location or fence 
and not wanted for the service of the roads; J. A. Ames’s store, at 
Wilmington; John H. Pearson’s store, at Lowell; land on Adams 
and Worthen streets, Lowell, leased to A. L. Brooks & Co.; land 
on Fletcher and Dutton streets, Lowell, leased to A. L. Brooks & 
Co.; store at corner of Dutton and Fletcher streets, Lowell, leased 
to John O'Connor; all lands owned by them jointly with the East- 
ern railroad Company on southeasterly side of Causeway street, in 
Boston. 


Article IV. 


Each party shall be separately liable for its unsettled claims or 
accounts up to the date of this agreement, or for any action brought 
on account of anything previous thereto, but all liabilities growing 
out of or arising under this contract and not specially excepted 
herein shall be met from the joint income. 


Article V. 


The joint roads shall be operated and managed by one agent, 

HI who shall be chosen by the conenrrent vote of a majority of 

the directors of each party, and may be removed in like 

manner or by the unanimous vote of either board, and the respective 

boards of directors shall by such concurrent action exercise the same 

control over the management as is usual with boards of railroad 
directors in ordinary cases. 


Article VI. 


The party of the first part shall complete within the year 1857, 
at its own separate cost, the new passenger depot at Causeway street, 
in Boston, together with the tracks, bridges, and all necessary fix- 
tures connected with the said extension into the city of Boston, and 
also, at its own separate expense, make such alterations in the 
present Boston passenger depot as have been designed by said Boston 
«& Lowell Railroad Company for converting it into a freight depot. 
The said first party shall also cause to be completed, without charge 
to the second party and at the earliest practicable time, the crossing 
over the Fitchburg railroad, now being construct ed, and also the 
connection with the Grand Junction road, at the same place, as soon 
as can be done at reasonable cost to the Boston & Lowell road. 
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Article VII. 


The party of the second part shall, at its own separate cost and 
within the year 1857, erect a freight depot, with its necessary ap- 
roaches and furniture, in the city of Lowell, upon their site on 
Vestern avenue, which, during the continuation of this agreement, 
may be used for the accommodation of the joint business, said build- 
ing to be one story in height and not less than three hundred feet in 
length, as may be required for such accommodation. ~o 


Article VIII. 


The road-bed, bridges, superstructure, depots, buildings, and fix- 
tures of each road shall be kept, as near as may be, in like relative 
repair from their present state and condition, and all casualties and 
damages to the same (fire risks on buildings excepted) shall be at 
the common risk and charged in the current joint account. The 
risk of destruction or damage by fire to all buildings shall be borne 
by the parties owning the same, respectively, and in case of destruc- 
tion or injury to any of said buildings by fire the party owning the 
same shall proceed at once, at its own separate cost, to rebuild or re- 


place said building, or such substitute therefor, as the wants of the 
i joint business may require, provided such party shall not, at its 
i separate cost, be required to erect a more expensive building In any 


| case than the one injured or destroyed. 
| 
: ol 4 , ¥ 
o2 Article IX. 


‘The cars, engines, and furniture of each road, with stationary en- 
gines and tools in machine shops and for road repairs, shall be accu- 
rately inventoried and appraised by persons mutually agreed upon 
for this purpose and be kept in equal comparative repair from their 
present state and condition, and any additions to the same, above 
what is necessary to cover depreciation, made during the contin- 
uance of this contract shall belong to the respective parties in the 
same proportion as is hereinafter agreed upon for the division of the 
joint income. 


Article X. 


A full inventory and appraisal shall also be made, by persons 
mutually agreed upon for this purpose, of all stock in the machine 
shops and wood and oil or other operating materials on hand and 
owned by each separate party at the commencement of this contract, 
and the amount of such appraisal shall be charged to the current 


joint expense account, accrediting to the respective parties the por- 
: tion put by each into the common stock, and on the termination of 


the contract all such common stock and materials remaining on 
hand shall be apportioned between the parties in the same ratio as 
is hereinafter provided for the division of the joint income. 


fe 
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Article XI. 


The salaries of presidents, directors, treasurers, clerks, or servants 
of each separate corporation as suclishall be paid from the separate 
fund of each, and not from the joint account. 


Article XII. 


The annual tax assessed by the State of New Hampshire upon 
the Nashua & Lowell and Wilton railroads shall be considered an 
ordinary expense and paid, for the current time, from the joint 
funds in the same manner as taxes upon all other property in joint 
use and not elsewhere reserved to the separate control and main- 
tenance of each party. 


Article XIII. 


The insurance premiums paid by either party or unexpired poli- 
cies for the risk upon cars, engines, tools, freight, wood, or other 
things which are hereby agreed to be at the common risk, shall be 
apportioned in such manner as to become a common charge from 
and after the date of this agreement, each party paying its own pre- 
mium for the portion of time up to the said date and charging to 
the joint account the unexpired portion, and the same apportion- 

ment shall be made of any and all payments for rents made 
53 by either party for a time extending beyond this date and 
inuring to the common benefit. 

All prepayments to either party on transportation account, for 
season or package tickets, or any other prepaid income, except rents 
from reserved buildings,shall be apportioned as above,and each party 
shall be charged, to the benefit of the joint account, with their col- 
lections on such unexpired portion of said prepayment. 


Article ALV. 


The income and expense accounts of-the joint roads shall be made 
up, as nearly as conveniently may be, by estimate to the close of 
each month, and the net balance appearing shall be divided, upon 
the general basis of division hereinafter stated, and paid over, on 
account, to the respective treasurers of the parties, subject to a final 
adjustment at the semi-annual closing of the accounts. 

On and to the first days of April and October in each year the 
said accounts shall be accurately closed and balanced out by settle- 
ment with each party covering and adjusting all previous payments 
on account, the party of the first part receiving as its proportion 
sixty-nine per cent. and the party of the second part thirty-one 
per cent. of said joint net income, the said thirty-one per cent. to 
said second party being in full for the net proportion of the Nashua & 
Lowell and Wilton roads, but not including the dividend of the 
Stony Brook road, which, in a previous article, is provided to be 
paid from the joint fund; and each party may, separately and on 
its own account, declare such dividends upon its own stock and pay- 
able from its own separate fundsas it may deem expedient, it being 
hereby distinctly provided that the interest upon the debts of either 
party must also be paid out of such separate share and not from the 
common fund. 
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Article XV. 


This indenture shall be construed as a business contract solely, 
and in no sense as a lease of one road to the other or as a union of 
the corporate powers or privileges, each party retaining to itself all 
of its chartered rights and liabilities and the power to sue or the 
liability to be sued in its own separate name and capacity in the 
same manner and to the same extent as heretofore, excepting that In 
so far as between these parties the rights and liabilities of one with 
the other shall be settled and determined by this agreement. 

Article XVI. | 
lor the purpose of facilitating the execution of any of the im- 
provements contemplated or work to be done by either party on its 
own account, as heretofore specified, it is hereby agreed that | 
o4 all use of the joint roads, machinery, or property required for | 
such purpose shall be permitted, so far as the same does not 
conflict with the proper transaction of the joint business and the cost 
thereof, without profit, charged to the party so using. 


Article XVII. 


Any controversies arising as to the true intent and meaning of 
this contract or its proper fulfilment may at any time be submitted, 
at the request of either of the parties, to William H. Swift, of Boston 
George Y. Sawyer, of Nashua, and James Bb. Francis, of Lowell, the | 
report and order thereon of a majority of whom shall be final. > 

Ifa vacaney shall oeeur in such board of arbitrators some other 
persons or persons shali be appointed by the directors by mutual! 
agreement, or, In case they are unable to agree, the remaining ar- 
bitrator or arbitrators shall make such appointment. 


Article XVIII. 


This contract shall take effect on the first day of February, A. D. 
1857, and shall continue in force until the first day of April, A. D. 
1860, unless annulled by vote of the stockholders of either road, as 
heremafter provided, it being understood and agreed that either of 
said corporations shall have power to terminate the same at their 
first meeting next sueceeding the date hereof or any subsequent 
meeting holden within sixty days after the first day of April, A. D. 
1858; otherwise it is to remain in force the full term aforesaid. 

In witness whereof the president of the respective corporations, 
duly authorized thereto, have hereunto subseribed their names and 
affixed the seals of said corporations the day and year first above ad 
written. | 


WM. PARKER, [L. s. | 
President Boston & Lowell Railroad Corporation. 
i. B. CROWNINSHIELD, | [1. s. | 
President Nashau & Lowell Railroad Corporation. 
In presence of us : 
GEO. STARK. 
T. P. TENNEY. 
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Ata meeting of the directors of the Nashua & Lowell Railroad 
Corporation, held in Boston on the twenty-ninth day of January, A. 
D. 1857, it was voted — 

“That the agreement made with the Boston & Lowell 

55 & 56 Railroad Corporation for the joint running of the two 
roads be ratified and adopted by this board, and that the 

president be authorized to sign the same on behalf of this corpora- 


; ‘ tion.” 
ep 
A true copy of the record. 
Attest: GEO. STARK, Clerk. 
At a meeting of the directors of the Boston & Lowell Railroad 
Corporation, held in Boston on the 29th day of January, A. D. 1857, 
it was voted— | 
“That the agreement made with the Nashua & Lowell Railroad 
Company for the joint running of the roads be ratified and adopted 
by this board, and that the president be authorized to sign the same 
on behalf of this corporation.” 
A true copy of the record. 
Attest: THOMAS P. TENNEY, Clerk. 
57 On the first day of October, A. D. 1883, the following an- 
swer was filed: 
—- 


Answer of Ilocum Ilosford’s Lxecutors. (Filed Oct. 1, 18853. 


The answer of George F. Richardson, Rebecca T. Hosford, and Ar- 
thur G. Pollard, executors of the last will and testament of Hocum 
[losford, deceased, one of said defendants, to the bill of complaint. 


And now the said Richardson, Hosford, and Pollard, executors as 
aforesaid, come and, for answer to said bill of complaint or to so 
much thereof as they are advised it is material or necessary for them 
to answer, say that they are informed and believe that the said Ho- 
cum Hosford, on or about the thirteenth day of July, A. D. 1875, 
was appointed the joint agent or manager of the Boston and Lowell 
Railroad Corporation and the Nashua and Lowell Railroad Corpo- 
ration for the purpose of managing said two railroads under and in 
pursuance of the contract referred to in said bill of complaint; but 
these defendants, on their information and belief, deny that he be- 
came such manager for the purpose of taking and paying over the 
- . net earnings of said railroads under and in pursuance of said con- 

tract, or that any of the net earnings of said railroads came into his 

hands as such agent or manager, or that as such agent he became 

bound to administer and account for the net earnings of said rail- 

roads; and these defendants, upon their information and belief, deny 

that as such agent the said Hocum Hosford came into the receipt 

and possession of the revenues or net earnings of said rail- 

58 roads, or that he continued in such receipt and possession 

from the — day of April, A. D. 1875, until the fifth day of 
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April, A. D. 1881, when he deceased, or that during all of said time 
he took or continued to take large sums of money out of the proper 
share of said joint earnings or revenue, which, under said contract, 
belonged solely to said Nashua and Lowell Railroad Corporation, 
and paid over the same from time to time or caused the same to be 
paid over to the treasurer of the Boston and Lowell Railroad Com- 
pany, in violation of any duty or trust devolving upon said Hocum 
Hosford by virtue of said contract between said railroads or other- 
wise; and, on their information and belief, these defendants admit 
that while said Hocum Hosford was agent and manager as aforesaid 
he was also one of the directors of the Boston and Lowell Railroad 
Corporation and the owner of a large number of shares therein ; 
and, on their information and belief, these defendants deny that said 
Hocum Hosford or his servants or agents took any sums out of the 
share of the net earnings belonging to said Nashua and Lowell Rail- 
road Corporation and paid over the same to the Boston and Lowell 
Railroad Corporation, or that any such sums were taken without 
the consent or authority of said Nashua and Lowell Railroad Cor- 
poration and ought to be accounted for to said last-named corpora- 
tion without interest thereon; and these defendants admit that said 
Hocum Hosford died about the 5th of April, A. D. 1881, testate, 
without having answered said bill of complaint, and that these de- 
fendants are his duly appointed executors. 

And these defendants, without waiving any other defence herein 
set forth, further answering, say that subsequent to the filing of said 
bill of complaint in the court aforesaid, to wit, on the thirtieth day 
of September, A. D. 1852, the said Nashua and Lowell Railroad Cor- 
poration and the said Boston and Lowell Railroad Corporation, by 
an instrument in writing, a copy of which is hereto annexed, marked 
“Exhibit No. 1,” referred to the arbitration of Elias Merwin, Wil- 
liam S. Gardner, and Waldo Colburn the claims embraced in the 
said bill of complaint and of all other claims of either of said corpo- 
rations against the other, with the agreement that the award of said 

arbitrators or the greater part of them should be final; and 
59 these defendants say that, in pursuance of said agreement for 

arbitration, said corporations were duly notified by said arbi- 
trators and fully heard, and that said arbitrators in pursuance of 
said agreement made their award in writing, settling and determin- 
ing all claims of either of said corporations against the other and 
all claims embraced in said bill of complaint, a copy of which award 
is hereto annexed, marked “ Exhibit No. 2,” and that by virtue of 
said arbitration and award all claims of said Nashua and Lowell 
Railroad Corporation against said Boston and Lowell Corporation 
and against said Hoeum Hosford, as agent and manager as afore- 
said, and against these defendants as his executors were settled, de- 
termined, and released. 

And these defendants, without waiving any of the defences herein 
set out, for further answer, say— 

First. That the plaintiffs have not in and by the said bill of com- 
plaint made or stated such a case as entitles them in a court of 
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equity to any discovery or relief from these defendants as to the 
matters contained in said bill or any of such matters. 

Second. That, as appears by said bill, the plaintiffs have a full, 
complete, and adequate remedy at law for all the claims, matters, 
and things therein set forth. 

Third. That it appears by said bill that the same is exhibited 
against these defendants and the other defendants therein named 
for distinct matters and causes, in several of which, as appears by 
said bill, these defendants are in nowise interested or concerned ; 
and that, as appears by said bill, several distinct and independent 
claims and causes of action are set forth against these defendants in 
nowise connected with or dependent upon each other; and, further, 
that the said bill is altogether multifarious. 

Fourth. That the Boston and Lowell railroad and C. E. A. Bart- 
lett are joined and made defendants in said bill with these defend- 
ants, when it appears by the allegations, claims, and charges in said 
bill set forth that these defendants and said Bartlett have no inter- 
est in the subject-matter of said bill, and are not jointly or severally 
liable with the defendant corporation, if at all, and if the said de- 
fendant corporation should be adjudged liable upon the claims and 
charges in said bill against the defendants therein. 

And these defendants, without waiving any of the defences 

60 herein set out, further answering, say that the Boston and 
Lowell Railroad Corporation is a corporation chartered by 

the Commonwealth of Massachusetts, and duly exists by virtue of 
the laws thereof, and is a citizen of said Commonwealth, and that 
all the defendants named in said original complaint and these de- 
fendants are also citizens thereof, and that the Nashua and Lowell 
Railroad Corporation was originally chartered by the State of New 
Hampshire on the twenty-third day of June, A. D. 1835, by an act 
which authorized the construction of a railroad from Nashua, in 
said State, to the State line of the Commonwealth of Massachusetts, 
a distance of about four miles; that on the tenth day of April, A. 
D. 1838, the Commonwealth of Massachusetts granted a charter au- 
thorizing the construction of a railroad from the State line in New 
Hampshire, at the termination of the said Nashua and Lowell rail- 
roud in New Hampshire, to Lowell, in said Commonwealth, a dis- 
tance of about eleven miles; that in the year 1858 the Legislatures 
of Massachusetts and New Hampshire authorized the union of these 
two corporations in one, and they were so united, and, as such 
united corporation, they issued common stock, constructed said 
railroad from Lowell aforesaid to said Nashua, and have always 
operated the same as one corporation; and said united corporation 
is the complainant in said bill of complaint and the same with 
which the contract with the Boston and Lowell Railroad Corpora- 
tion, referred to in complainant's bill of complaint, was made; and 
these defendants allege that if any claims can be maintained upon 
the facts alleged in said bill of complaint they can only be main- 
tained by virtue of the contract between the Boston and Lowell 
Railroad Corporation, a citizen of Massachusetts, and the Nashua 
and Lowell Railroad Corporation, united as aforesaid, citizens of 
J—166 
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Massachusetts and New Hampshire, and the Nashua and Lowell 
Railroad Corporation of Massachusetts, a citizen of Massachusetts, 
should be made a party to this bill. 

Wherefore these defendants pray that they may be discharged 
and for their costs. 


GEORGE F. RICHARDSON, 
ARTHUR G. POLLARD, 
Executors of the Last Will and Testament of Hocum Hosford, 
for Themselves and Itebecca T. Hosford, Coexecutor. / 


61-65 MIDDLESEX, 8s: 
Oct. 1, 1885. 
Then personally appeared the above-named George F. Richard- 
son and Arthur G. Pollard, executors, and made oath to the truth 
of the foregoing answer by them subscribed, except as to those mat- 
ters which are stated upon information and belief, and those they 
believe to be true. 
before me— 
[SEAL] CHAS. C. HUTCHINSON, 
Notary Public. 


Exuipit No. 1. 


(MemoranpuM.—This Exhibit No. 1 is not printed here, as it is 
the same as Exhibit I, annexed to the answer of the Boston and + 
Lowell Railroad Corporation and printed with that answer.) 


Exuibir No. 2. 
(MemoranpuM.—This Exhibit No. 2 is not printed here, as it is 
the same as Exhibit I°, annexed to the answer of the Boston and 


Lowell Railroad Corporation and printed with that answer.) 


* * * * * * * 


66 On the said seventeenth day of November, A. D. 1883, the 
following replication was filed : 


Replication. (Filed Nov. 17, 1883.) 


The replication of the Nashuaand Lowell Railroad Company to the 
answer of George I. Richardson, Rebecca T. Hosford, and Arthur 
G. Pollard, executors of the last will of Hocum Hosford and de- 
fendants to the bill of revivor. 


se, te 


This repliant, for replication to said answer, says that it will aver 
and prove its said bill of complaint to be true, certain, and sufficient 
in law to be answered unto, and that said answer of said defendants 
is uncertain, untrue, and insufficient to be replied to by this repliant, 
without this, that any other matter or thing whatsoever in said 
answer contained material to be repiied to, traversed, or denied is 
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true; all which matters and things this repliant is ready to aver 
and prove as this honorable court may direct. 
By F. A. BROOKS, 
Its Solicitor. 


67-7 On the third day of December, A. D. 1883, the motion of 

complainant to strike out demurrer filed September 4th, A. 
1). 1882, was heard before the Honorable Thomas L. Nelson, district 
judge; whereupon it was ordered that the said motion and the mo- 
tion filed November 17, A. D. 1883, be denied. 

This cause was thereupon set down for hearing and fully heard 
before the Honorable Thomas L. Nelson, district judge, upon the 
several demurrers of the defendants, Bartlett and The Boston and 
Lowell Railroad Company, filed Nov. 9, A. D. 1883, to the amended 
bill of complaint. 

On the twenty-fifth day of March, A. D. 1884, the opinion of the 
court was announced and the said demurrers were overruled. 

This cause was thence continued to the May term, A. D. 1884, 
when, on the fifteenth day of May, A. D. 1884, the following answer 
was filed : 3 


_ * * * = * * 


72 On the tenth day of June, A. D. 1884, the following answer 
of Boston and Lowell Railroad Corporation was filed : 


Answer of Boston and Lowell Railroad Corporation. (Filed June 10, 
1884.) 


And now comes The Boston and Lowell railroad, one of the de- 
fendants, and, reserving to itself al! and all manner of benefit or 
advantage of exception that can or may be had to the manifold un- 
certainties, errors, omissions, and imperfections in the bill of com- 
plaint as amended, answers to so much thereof as it is advised it is 
material and necessary to make answer, as follows: 

First. It denies that the plaintiff is a citizen of the State of New 
Hampshire; but avers that it is a citizen of the State of Massachu- 
setts. 

Second. It admits and avers that all the defendants are and at 
the time of filing the bill of complaint were citizens of the State of 
Massachusetts. 

Third. It denies that the Nashua and Lowell Railroad Corpora- 
tion is or for a great number of years has been a corporation, under 
the laws of the State of New Hampshire, owning a railroad extend- 
ing from Nashua, in New Hampshire, to Lowell, Massachusetts ; but 

it admits and avers that the defendant corporation is and for 
73 a great number of vears has been a corporation under the 
| laws of the State of Massachusetts, owning a railroad extend- 
ing from said Lowell to the city of Boston, Massachusetts; and it 
further avers and alleges that “by an act of the Legislature of the 
State of New Hampshire and by an act of the Legislature of the 
Commonwealth of Massachusetts, the former enacted on the twenty- 
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sixth day of June, A. D. 1838, and the latter enacted on the tenth 
day of April, A. D. 1838, the said Nashua and Lowell Railroad Cor- 
poration, created by the laws of the State of New Hampshire, and 
the Nashua and Lowell Railroad Corporation, created by the laws of 
the Commonwealth of Massachusetts, were united and made one cor- 
poration, and that said two last-named corporations accepted said 
acts of said two States and organized under the same, and constructed 
and owned a railroad extending from Nashua, in the State of New 
Hampshire, to Lowell, in Massachusetts; and this defendant avers 
that the said Nashua and Lowell Railroad Corporation, created by 
the laws of New Hampshire, never owned a railroad extending as 
aforesaid from Nashua to Lowell, and never made the contract set 
forth in the complainant’s bill of complaint and made a part thereof ; 
but it alleges and avers that said contract was made by the corpora- 
tion created by the laws of the State of Massachusetts and the laws 
of the State of Humpshire, and this defendant annexes copies of seid 
four acts of the Legislatures of New Hampshire and Massachusetts, 
and makes them a part of this answer. 

Fourth. It denies that it ever entered into any joint-traffic con- 
tract with the Nashua and Lowell Railroad Corporation, a corpora- 
tion existing under the laws of the State of New Hampshire; but it 
says that it made and executed with the Nashua and Lowell Rail- 
road Corporation, a corporation duly established by the laws of the 
State of Massachusetts, and the Nashua and Lowell Railroad Cor- 
poration, a corporation duly established by the laws of the State of 
New Hampshire (which were united as hereinbefore alleged and set 
forth), a joint-traffic contract, and it admits that the copy filed in 
this court on the sixth day of November, 1883,and made part of the 
amended bill of complaint is a true copy of said contract. 

Fifth. It admits that said last-named contract was duly and 

legally ratified by the stockholders of the corporations, parties 
7oa thereto, and that the execution thereof was entered upon and 
continued for the full term of twenty years from the first day 

of October, 1858. 

Sixth. It denies that the parties to said contract ever intended to 
become or did in fact become copartners for any purpose ; but it ad- 
mits that the Nashua and Lowell Railroad Corporation, created as 
aforesaid by the laws of New Hampshire and the laws of Massa- 
chusetts, “ became entitled to thirty-oue per cent. of the net earnings 
or income of said railroads, to be operated jointly for said term of 
twenty years,’ as provided in article XIV of said contract, on the 
first days of April and October in each year. 

Seventh. It admits that it was not provided in said contract that 
either of the parties thereto should “ bear any outlay or expense in- 
curred by the other in improving, enlarging, or increasing its own 
property or estate or in rendering the same more costly or valuable 
than it was at the inception of the contract, except so far as such 
outlay might be required by way of repairs or rental.” 

Eighth. It admits that at the time of making said contract the 
passenger station occupied by the Boston and Lowell Railroad Cor- 
poration in Boston was on Minot street, and that said Boston and 
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| a new station, to be located on Causeway street, without cost or charge 
to the Nashua and Lowell Railroad Corporation ; but it avers that 
| it did erect said passenger station on Causeway street, as called for. 
' by the contract, without any cost or charge therefor to the Nashua 
and Lowell Corporation, and that said station was used for the joint 


business of the combined roads, without any charge therefor to the 
oe Nashua and Lowell Railroad Corporation, for a great number of 
years, and until the directors of the two roads decided that it would 
| be for the joint interest of the parties to the contract that a larger 
station should be erected for the accommodation of the increased 
business of the joint roads. 

A new station was thereupon built at the expense of the Boston 
and Lowell Railroad Corporation upon the express agreement and 
understanding between said two corporations, parties to said con- 
tract, that it was to be paid interest at the rate of seven per cent. per 

annum, payable semi-annually, out of the receipts of the joint 
73b corporations under the said contract upon all sums expended 
for said station. 

Ninth. It denies that it was ever agreed by the defendant that 
the track of the Nashua and Lowell Railroad Corporation was, at 
the inception of said contract, in a better relative condition than 
that of the Boston and Lowell Railroad Corporation to the extent 
or excess in value of three hundred tons of new rails over three 
hundred tons of old rails, and that this excess of. value was to be 
made good or allowed and accounted for by the Boston and Lowell 
Railroad Corporation to the Nashua and Lowell railroad at the 
termination of the contract. 

Tenth. It admits that George Stark became joint agent or man- 
ager of both railroads under the joint contract,and so continued 
until April, 1875, and that he was succeeded by Hocum Hosford as 
such joint agent, and that Charles E. A. Bartlett was elected Aug. 
28, 1876, cashier and custodian of the funds of the two roads under 
the joint management, and.so remained up to the expiration of 
said contract, in 1878, and that during said period said Bartlett was 
and now is the treasurer of the Boston and Lowell Railroad Corpo- 
ration. 

Eleventh. It admits that in 1871 it bought a majority of the 
shares of the capital stock of the Lowell and Lawrence and of the 
Salem and Lowell Railroad Corporations for the sum of $345,674, 
| and that the said railroads were then under lease to it and were 
‘ being operated for the joint account of the parties to said joint 
{ contract. 

Twelfth. It denies that no modification of the terms of the joint- 
traffic contract was ever made with the consent of the plaintiff, 
except so far as related to the hiring or operating on joint account 
of the Salem and Lowell and Lawrence and Lowell railroads, of the 
Stoneham Branch, the Lexington and Arlington, the Middlesex 
Central, and the Peterboro’ railroads, and to the hiring of Phil- 
lips’ wharf, in Salem, and to the acquisition of the Mystic wharf 
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Thirteenth. It denies that during the year 1872 and thereafter 

until the termination of the joint contract all the receipts 

73c and income of the combined railroads under the control of 

the joint agent went into the possession of the treasurer of 

the Boston and Lowell Railroad Corporation : but it says that all 

such receipts and income went into the possession of the said Bart- 

lett as the duly elected cashier of the combined roads, and the 

Boston and Lowell Railroad Corporation had no control or direction 

of said Bartlett as such cashier, except such as it exercised jointly 
with the other party to said contract. 

Fourteenth. It denies that any portion of the income or earnings 
due the Nashua and Lowell railroad under said contract has ever 
been withheld or paid over to the treasurer for the time being of 
the Luston and Lowell Railroad Corporation or has been taken and 
appropriated by the last-named corporation, contrary to the mean- 
ing and provisions of said joint-traffic contract. 

Fifteenth. It denies that it ever took, appropriated, or in any way 
received ii: excess of its own proper share of the earnings of the 
combined roads, parties in this contract, the whole or any part of 
the sums, amounting to $181,962, described in the bill of complaint 
as being equal to thirty-one per cent. of the interest (reckoned at 
seven per cent. per annum) upon the entire outlay in the erection of 
the new passenger stations in Boston and in Winchester and in 
building the Mystic River railroad. 

Sixteenth. It denies that it ever took or appropriated or in any 
way received in excess of its proper share of the net earnings of the 
combined roads the whole or any part of the sums described in the 
bill of complaint as being equal in amount to thirty-one per cent. 
of the interest (reckoned at seven per cent per annum) upon the 
cost of shares of stock owned by the Boston and Lowell Railroad 
Corporation in the Salem and Lowell and the Lowell and Lawrence 
railroads, after deducting therefrom the amount of dividends received 
thereon. 

Seventeenth. It admits that it received the sums set forth in the 
last two clauses, amounting in all to the sum of $208,086; but it 
avres that said sums were rightfully and properly received by it 
under the said joint contract and the subsidiary or additional 
contracts or arrangements hereinafter set forth. 

Kighteenth. It alleges that the said joint contract contained 

70d ~—s—-no provisions whereby either of the parties to it was obliged 
to expend any money in adding to its plant or in increasing 

its facilities to do the joint business of the said parties to said con- 
tract; but as the business of the two roads increased it became evi- 
dent from time to time that it was for the mutual interest of said 
parties, and absolutely necessary in order to transact the business 
under said contract, and to keep up, add to, and increase the receipts 
and profits of the said business provided for by said contract, that 
certain expenditures should be made for permanent improvements 
upon the said railroads and property belonging to each of said par- 
ties, and it was considered equitable that each party that should 
make expenditures for permanent improvements that would benefit 
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both parties during the continuance of the contract should be allowed 
interest upon such expenditures at the rate of seven per cent., and 
such interest should be charged to the joint account as part of operat- 
ing expenses of the combined roads. Under this understanding, and 
with the knowledge and consent of both parties, a great amount of 
money was expended at different times by both parties, and both 
parties, until the expiration of said contract, received the benefit of 
such expenditures. 

Nineteenth. In 1872 it was deemed necessary, for protection of the 
joint business and interests of the parties to the traffic contract, to 
obtain control of the Salem and Lowell and the Lowell and Law- 
rence railroads, and it was thereupon agreed between said parties 
that if the Boston and Lowell Railroad Corporation would buy a 
majority of the stock in said companies that it should be paid seven 
per cent. semi-annually upon the money used for the purchase of 
said shares during the continuance of the contract. With the full 
knowledge and consent of the other party to the contract, the Bos- 
ton and Lowell Railroad Corporation thereupon bought a majoritv 
of the shares of stock of the two companies aforesaid and paid 
therefor the sum of $345,674, and interest upon said sum was there- 
after paid to the said Boston and Lowell Railroad Corporation, with 
the full knowledge and consent of the second party, until the termi- 
nation of said contract, and during said time the benefits arising 
out of said purchase were enjoyed by both said parties. 

Twentieth. In like manner it became necessary to expend 
73e large sums, as alleged in the bill, to build a new station in 
Boston, and to build a new station and to make certain im- 
provements in Winchester and to build the Mystic River railroad, 
and it was agreed between the parties to the traffic contract that if 
the Boston and Lowell Railroad Corporation would build stations 
and railroad it should be paid interest upon all sums expended for 
such purposes, including interest upon such’sum, not exceeding 
twenty thousand dollars, as should be paid for land for railroad pur- 
poses in said Winchester, at the rate of seven per cent. per annum, 
at the end of each six months, out of receipts of the joint corpora- 
tions under said contract. Relying upon the agreement and upon 
the vote of the directors of the Nashua and Lowell Railroad Cor- 
poration, which vote is set out in the plaintiff’s bill as the vote of 
July 23, 1872, the Boston and Lowell Railroad Corporation expended 
large sums of money for the purpose before mentioned, and during 
the continuance of the joint-traffic contract the said buildings, roads, 
and improvements were used for the business of the combined roads 
in the same manner as if they had formed a part of its original 
plant at the time of making said contract. 

Twenty-first. It avers that the said vote of July 23, a copy of 
which is set out in the plaintiff’s bill, was legally and properly 
passed at a meeting of the directors of the Nashua and Lowell Rail- 
road Corporation. 

Twenty-second. It denies that “ said vote was not passed at a meet- 
ing of the directors of either the plaintiff or the defendant corpora- 
tion, acting separately and distinctly for the transaction of the busi- 


- 3 
Le oe = 
ee . 


24 THE NASHUA & LOWELL RAILROAD CORPORATION YS. 


ness of either corporation, and participated in by a single board of 
directors only, as by law required ;” and it denies that it was passed 
“ata meeting composed of members of both boards of directors, 
coming together as if members of the same or a single board of 
directors, and sitting together under one presiding officer, and enter- 
taining business matters and voting thereon as one body or in com- 
mon or jointly at one and the same time, without division or dis- 
crimination or separate action with reference to any difference in 
the bearing or effect of such vote upon the interests of the two cor- 
porations.” 

Twenty-third. It denies at the “ meeting held on the twenty-third 

day of July, 1872, that a vote wholly favorable to the inter- 
73f est of the defendant corporation and wholly adverse to the 

interest of the plaintiff corporation was passed by votes cast 
by the directors of the defendant corporation or by persons not being 
directors in the plaintiff corporation at all,” and it alleges that it 
has no knowledge and so cannot admit or deny the allegation that 
the vote passed July 23 was brought before the meeting or moved 
by J. G. Abbott, a director in the defendant corporation and not a 
director in the plaintiff corporation. 

Twenty-fourth. It denies that the said vote of July 25d, 1872, 
was void, but avers that it was a legal and formal vote of the 
Nashua and Lowell Railroad Corporation, and is and always has 
been binding upon it, and that the said Nashua and Lowell Rail- 
road Corporation for a great number of years received and enjoyed 
without objection a large part of the benefit and advantages of such 
expenditures, and is therefore estopped to deny the validity of said 
vote. . 
Twenty-fifth. It denies that said vote of July 23 “did not become 
known to the stockholders of the Nashua and Lowell Railroad Cor- 
poration, not being directors in either of said two corporations, until 
May, 1877.” 

Twenty-sixth. It is ignorant whether the directors of the plaintiff 
corporation ever passed the vote of June 25, 1877, and leaves the 
plaintiff to prove its allegations in regard thereto if material. 

Swenty-seventh. It denies that ali the receipts or earnings of the 
combined railroads under said traffic contract, from the appoint- 
ment, in 1875, of the defendant Hosford as joint agent or manager 
until the termination of the said contract, went into the hands or 
possession of the defendant Hosford, but alleges that such receipts 
went into the hands of the said cashier, Bartlett; but it admits and 
alleges that it was the duty of said Hosford to see that each party to 
said contract received its proper share of said joint earnings; but 
it denies that said Hosford, in violation of his trust or duty, caused 
to be paid over to the defendant corporation, in excess of its share 
of said net earnings, large sums of money, or any sums of money, 
making part of the share of the plaintiff corporation in said net 
earnings. 

Twenty-eighth. It denies that it ever received from said 
73g  llosford or from any other source whatever any sums of 
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money as part of the joint earnings of the two railroads under 


said traftic contract to which it was not legally entitled. 
* * * 


* * + * 


Thirty-first. It denies that its president, J. G. Abbott, has anv au- 
thority to answer this bill in its behalf, but says that the only per- 
son authorized to answer for it is its treasurer, C. E. A. Bartlett. 

Thirty-second. In respect te all the special interrogatories con- 
tained in the plaintiff’s bill, so far as they relate to the circum- 
stances attending the passing of the said vote of the Nashua and 
Lowell Railroad Corporation of July 23, 1872, it says that it knoweth 
not and cannot therefore answer them; but it says that the Nashua 

and Lowell Railroad Corporation, having permitted it to 
73h make great expenditures of money, relying upon said vote, 

and having enjoyed the benefits of such expenditures for a 
great number of years, is now estopped to deny the validity of said 
vote. 

Thirty-third. This defendant avers and alleges that the plaintiff 
knew of and consented to the erection of the station-house in Boston 
and of the station-house and purchase of land in Winchester, and of 
the building of the Mystic River railroad, and that before any ex- 
penditure for either of said purchases was made the propriety, 
desirability, and necessity of the same, so far as the interests of both 
parties to said contract were concerned, were very often and very 
freely discussed by the directors of the plaintiff and the directors of 
the defendant; that the directors of the plaintiff were at all times 
notified that the defendant would make no expenditure for either 
of said purposes, except upon the agreement that during the con- 
tinuance of said contract the defendant was to be allowed out of the 
joint receipts under said contract interest upon such expenditures at 
the rate of seven per cent. per annum; and that when the said 
directors of the plaintiff and of the defendant agreed that the erec- 
tion of a new station-house in Boston and of a station-house in 
Winchester were necessary, and to the construction of the Mystic 
River railroad, it was agreed by the directors of the plaintiff that 
the defendant was to receive interest on the expenditures for those 
objects at the rate of seven per cent., during the continuance of the 
contract, out of the joint receipts therefrom. 

And the defendant alleges and avers that it acted upon this agree- 
ment of the plaintiff, and would never have made the expenditures 
tor said purposes except for and on faith of said agreement; and, 
further, that the said agreement was made known to the stockholders 
of said plaintiff, and that no objection was ever made to such pay- 
ment of interest on said expenditures to the defendant out of said 
joint receipts until many years after the same had been made, and 
that said station-houses and said Mystic River railroad were built 
and constructed under the supervision of a committee consisting of 
directors of both the plaintiff and defendant; and, further, that 
monthly reports were made by the joint manager and agent of both 
parties to said contract while said expenditures were being made, 

when the same had been made, setting forth the appropria- 
73% tion of seven per cent. interest on said expenditures to the 
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defendant out of the joint receipts, to the directors of the 
plaintiff and the directors of the defendant, and approved of by both 
boards of directors; that the allowance of interest on such expendi- 
tures to the defendant out of said joint receipts were reported to the 
stockholders of both corporations, waa soe in the report of the 
board of railroad commissioners of Massachusetts, and was known 
to all parties having any interest in the business of the defendant 
and plaintiff; thai the plaintiff received during the continuance of 
said contract its just proportion of all the benefits of said expendi- 
tures, which this defendant alleges were very large, and that the 
joint receipts under said contract were largely increased by said ex- 
penditures, and therefore this defendant alleges and avers that the 
plaintiffis, in law, equity, and good conscience, estopped and barred 
from now claiming that interest on said expenditures should not be 
allowed and paid to the defendant out of the joint receipts under 
said contract. 

And the defendant alleges and avers that the plaintiff made ex- 
penditures upon its property under the agreement aforesaid of both 
the plaintiff’s and the defendant’s directors, that interest on such 
expenditures at the rate of seven per cent. per annum should be 
allowed to the plaintiff out of the joint receipts under said contract, 
and that such interest was so allowed and paid for some years after 
said expenditures were made. | 

And this defendant further alleges and avers that the purchase of 
the stock in the Lowell and Lawrence Railroad Corporation and in 
the Salem and Lowell Railroad Corporation was discussed and con- 
sidered by the directors of the plaintiff and the directors of the de- 
fendant, and that it was agreed by the directors of the plaintiff and 
defendant that the interest of both parties required such purchase 
to be made, and the interest on the expenditure therefor, after de- 
ducting dividends, should be allowed and paid to the defendant out 
of said joint receipts under said contract, and that the directors of 
the plaintiff well knew the defendant would never have made said 
purchase except upon the agreement that interest on the same was 
to be paid it out of the joint receipts under said contract, and that 
it made such purchase and the expenditure therefor on the faith of 

said agreement for the payment of interest thereon during 
73) the continuance of said contract out of the joint receipts 

therefrom, and would not have made such expenditure if 
such agreement to pay interest as aforesaid had not been made by 
the plaintiff. 

And the defendant avers that from the time when said expendi- 
tures were made monthly reports were made by the joint manager 
and agent of both parties to said contract to the plaintiff’s directors, 
showing the payment to the defendant of the interest thereon out 
of the joint receipts under said contract, which were approved by the 
plaintiff’s directors, and that such payment of interest on said ex- 
penditures for the purchase of said stock was known to the plaintiff 
and its stockholders, and was never objected to for many years 
after such payments had been made, and that the plaintiff enjoyed 
its just proportion of all the benefits of said purchase during the 
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continuance of said contract, and therefore the defendant avers and 
alleges that the plaintiff is estopped and barred from now claiming 
that interest so paid to the defendant on said expenditures for the 
purchase of said stock should be disallowed, and that the defendant 
should account therefor to the plaintiff. 

Thirty-fourth. It avers that all the matters and claims set out in 
this bill were, together with certain other demands and claims be- 
tween the parties, referred by a submission, which was duly executed 
and signed and delivered by both plaintiff and defendant, dated the 
0th of September, 1882, a copy of which is amnexed to and made 
part of this answer (marked “ Exhibit E ”), tothe Honorable Waldo 
Colburn, a justice of the supreme judicial court of Massachusetts ; 
the Honorable William S. Gardner, a justice of the superior court of 
Massachusetts ; Elias Merwin, Esq., a counselor of this court, as ref- 
erees and arbitrators, whose award upon the matters submitted to 
them was to be final. 

The said arbitrators duly notified and heard the parties and there- 
after made an award, copies of which submission and award and all 
the proceedings thereunder are annexed to and made part of this 
answer (marked “ Exhibit F”). In said award the said arbitrators 
unanimously decided and awarded that the plaintiff was not entitled 
to recover of the defendant corporation anything on account of the 
claims set out in its bill in this suit; and it says that said submis- 
sion and award are a bar to the further maintenance of this 
bill. 

Thirty-fifth. And this defendant submits that the plaintiff 
is not entitled to any relief from a court of equity in respect 
of the matters complained of, and this defendant hopes that he shall 
have the same bqiefit of this defense as if he had demurred to the 
plaintiff’s bill. 
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(SEAL. ] THE BOSTON AND LOWELL RAIL- 
ROAD CORPORATION, 
By C. E. A. BARTLETT, Treasurer. 


GEO. A. SAWYER, Of Counsel. 


COMMONWEALTH OF MASSACHUSETTS: 


The answer of the defendant corporation, The Boston and Lowell 
Railroad Corporation, was taken this ninth day of June, in the year 
1884, before me, under the common seal of said corporation, as by 
their said seal affixed appears. 


Witness my hand and notarial seal. 


[SEAL. ] GEO. A. SAWYER, 
fotary Public. 


* . . * * . * 
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Tal Exuipit E. 


Whereas certain disputes and differences have arisen between the 
Nashua & Lowell Railroad Corporation and the Boston & Lowell 
tailroad Corporation concerning the rights of said corporations 
under or growing out of a certain joint-traffic contract, so called, 
between said corporations, entered into in the vear 1857 and con- 
tinued in operation for twenty years from October 1, 1858; 

And whereas the Nashua & Lowell Railroad Corporation claims 
to be entitled to recover of said Boston & Lowell Railroad Corpora- 
tion large sums of money under and by virtue of the terms of said 
contract as its share of the net earnings of said two railroads under 
said contract in excess of all sums ever paid over to or received by it 
under the same, a specification of which claims is hereto annexed 
as part hereof, marked “ Exhibit 1,” but without certainty as to the 
precise accuracy of the amounts of sums set forth in said specifica- 
tion ; 

And whereas said Nashua & Lowell Railroad Corporation did, on 
or about the 17th day of April, 1880, bring its bill in equity in the 
U.S. circuit court for the district of Massachusetts for the recovery 
of said sums; 

And whereas it has been agreed by and between the said parties 
to said suit to refer the said claims and all other claims now exist- 
ing in favor of either party against the other to arbitration, upon 
the understanding that said arbitrators shall be governed in their 
determination and award by the rules of law applicable to the case, 
but without prejudice from any defence, based on the statute of lim- 
itations, unless such defence would be good and valid in law if 
pleaded to the bill in equity aforesaid, commé@hced April 17th, 
1880; 

And whereas the Boston & Lowell Railroad Corporation claims 
to be entitled to recover of the Nashua & Lowell Railroad Corpo- 
ration certain sums of money, the items of which are specified and 

shown in the paper marked “ Exhibit 2” and annexed as 
7om part hereof, the said items being eight in number and amount- 
ing in all, without interest, to $352,778.78 : 

Now, therefore, know all men by these presents that the said 
Nashua & Lowell Railroad Corporation and the said Boston & Low- 
ell Railroad Corporation do hereby submit the demands hereinbe- 
fore mentioned and specified and all other demands of either of said 
corporations against the other which originated before October 1, 
1880, to the determination of Elias Merwin, William S. Gardner, 
and Waldo Colburn, Esquires, the award of whom or of the greater 
part of whom shall be final; and if either of the parties neglects to 
appear before the arbitrators after due notice of the time and place 
uppointed for hearing the parties the arbitrators may proceed in 
its absence, and the arbitrators may make such award respecting 
costs and expenses as they shall judge reasonable, including a com- 
pensation for their own services; and the parties further agree that 
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they will respectively obey, observe, perform, fulfil, and keep the 
award of the said arbitrators of and concerning the premises. 

_ It is understood and agreed that the same rule and limitation of 
time as to the statute of limitations shall govern the arbitrators afore- 
said if said statute is pleaded by either party. 

Boston, Sept. 30th, 1882. 


(Signed) NASHUA & LOWELL RAILROAD 
CORPORATION, 
By F. A. BROOKS, Pres’t & Committee. 
(Signed) THE BOSTON & LOWELL RAIL- 
ROAD CORPORATION, 
By J. G. ABBOTT, President. 


ExuipirT 1. 


Specification of the claims or demands of the Nashua & Lowell 
Railroad Corporation against the Boston & Lowell Railroad Cor- 
poration embraced in the submission annexed. 


1. 31 per cent. of the joint cash fund or working capital remain- 
ing in the hands of the treasurer of the Boston & Lowell 
73n Railroad Company and 31 per cent. of so much of said fund 
as consists of debts due to said fund. 
. 2. Cost of replacing 300 tons of old rails with new at end of joint 
contract, as per report of joint committee made Aug. 25, 1857. 


Differenes th Warde Of rAilt. . ...0ccesscedeusdencdunen eee 
Cesk OF MTR GRING cccune cconcesnnn semen tessa 2,211 87 
9,711 87 


To interest since Dee. 1, 1878. 

5. Materials of the joint roads taken and tsed by B. & L. R. Co. 
in construction of Middlesex Central railroad, leased and operated 
by Boston & Lowell R. Co., $8,304.25. 

Share of Nashua & L. R. Co., 31 per cent., $2,574.32. 

To interest since Dec. 1, 1878. 7 

4. Amount expended by B. & L. R. Co. in procuring and erecting 
Hall’s signals on its road from Boston to Woborn, of which 31 per 
cent., or $7,071.64, was taken out of funds of Nash. & L. R. Co. and 
charged to said Nash. & L. R. Co. Oct. 1, 1875, in joint books, 
$7,071.64. 

To interest of same since Dec. 1, 1878. 

5. To sums taken by Boston & Lowell R. Co. out of the net earn- 
ings of the two roads in excess of its proper share (69 per cent.,) 
and in reduction of the share (31 per cent.) of the Nash. & L. R. 
Co. of said net earnings and used by said B. & L. R. Co. to pay 
itself the interest on the cost of shares of the Lowell & Lawrence 
railroad and of the Salem & Lowell railroad, owned by said Boston 


& Lowell R. Co., viz: ’ 
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For the year ending Sept. DO, BOE Ri vtciatininwenis $1,865 and int. since. 

is rae “ 
és éé 1873 SOME SNe ee 3,899 sé 
° “ EE 3,899 “ 
. __ Ree 3,899 7 
. ” Bere nts aeenitesienna 3,020 ‘5 
_ “ a 3,77: " 
‘ . BOT cacinemeee 3,779 4g 

28,423 


For the two months ending Dee. 1, 1878 ---- 


int. since. 


730 6. The sums in excess of 69 per cent. taken by the Boston 

& Lowell R. Co. out of the joint net earnings belonging to 
Nashua & Lowell R. Co. and employed to pay itself 31 per cent. of 
the interest on the cost of constructing the Mystie River Branch 
railroad and the new passenger stations at Boston and Winchester, 
all the sole property of said ‘Boston & L. R. C 0., meaning the sums 
so taken vut of the share of net earnings belonging wholly to the 


Nashua & L. R. Co. 


lor year ending Sept. 30, 1872, viz: 


Taken to pay int. on cost of Boston station -...- . $6,204 
%6 Mystic KR. B. K...... 1,125 
6 6 Winchester station _- O17 


lor year ending Sept. 30, 1873, viz: 


Taken to pay int. on cost of Boston station... -- $17,75: 
* myetss &. DB. E....00. 3,053 
. ” Winchester station __ 434 


For year ending Sept. 30, 1874, viz: 


Taken to pay int. on cost of Boston station ...-- - $23,745 
" a Mystic R. B. R.---.- 3,097 
? ws Winchester station -- 434 

For year ending Sept. 30, 1875, viz: 
Taken to pay int. on cost of Boston station----.- $26,052 
¥e myetic K. B. B...-<~ 4,753 
‘ vs Winchester station —- 434 

For year ending Sept. 30, 1876, v 

Taken to pay int. on cost of etre caine a $26,060 
. Mystic R. B. BR. ....- 4,733 
. ” Winchester station -- 43. 

For year ending Sept. 30, 1877, viz: 
Taken to pay int. on cost of Boston station-.---- $26,040 
. Mystic R. B. R..... ‘ 4,989 
_ ” Winchester station —- 438 


$7,544 


21,250 


) 


31,467 


$181,962 


a 
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73p For two months ending Dee. 1, 1878, viz: 


Taken to pay int. on cost of Boston station. 
. 2 Mystic R. B. R. 
& ' Winchester station. 
Add interest from date of payment of each. 


7. 31 per cent. of sums paid out of joint funds during 6 months 
ending March 31, 1867, for land purchased on account of Boston & 
Lowell R. Co. and owned by said company, viz. : 


Paid C. P. Talbot for land at No. Billerica_...-.- ~~. $100 00 
“ Tweed & Reed “ in Woburn Centre... ~~ 4,345 00 
“« G.C. Allen “ " as 375 49 


$4,920 49 
Si per cont. of above dmn't........0.+ nese 1,494 34 


Interest of $1,494.35 since March 31, 1867. 


8. The above claims are, however, subject to be reduced to the 
extent of $11,976 and interest thereon since March 31, 1877, said 
sum having been paid over to the Nashua & L. R. Co. by the Boston 
& Lowell R. Co. as 69 per cent. of the interest of the cost of the new 
freight-house at Lowell, built and owned by the Nashua & L. R.Co., 
and which the Nashua & L. R. Co. had received from the Boston & 
L. R. Co. without any lawful right thereto. 

They are also to be reduced to the extent of $2,945 more, or 31 
per cent. of the cost of the locomotive engine “ Bourdman,” allowed 
by mistake to the Nashua & L. R. Co. on division of the rolling stock 
in 1880. 

9. And in case the Boston & Lowell R. Corporation shall present 
to the arbitrators any demand in its favor against the Nashua & 
Lowell R. Corporation growing out of transactions between the two 
corporations since Dec. 1, 1875, and not otherwise, then the Nashua 
& Lowell R. Corporation will also present to said arbitrators the fol- 
lowing demands in its favor against said Boston & Lowell Railroad 
Corporation arising since Dec. 1, 1878, to apply by way of set-off 
against such demands of the Boston & Lowell R. Corporation : 


=<) 


i3q ‘For use of its share of the Boston freight-houses 

and grounds for 22 months, ending Oct. 1, 

1880, being at the rate of 5 per cent. per annum on 
31 per cent. of the cost of said premises.--.-.-----. $8,758 13 

For one-third amount receiv’d by Lb. & L. R. Co. of 

Fram. & L. R. Co. for use of Middlesex St. station, 


Ee IEE i coentdwnncnsssnnencnnmeneenenee 2.200 00 
For mail service performed by N. & L. R. Co.-------. —-:1,638 70 
For 69 per cent. of cost of repairing Peterboro’ bridges 

on termination of joint-trafie contract....-.------ 3,860 77 
For salaries, Oct. & Nov., 1880, of pres’t and treas. more 

than allowed by lease..---- oayns atime aia 283 34 


$16,720 94 
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For interest of above since Dec. 1, 1880: 
For am’t annual fee N. H. R. R. commissioners, 1881, 


OT sccipssien suis tlhietnnilasncth ctieeateicthieronses-ense caves snigiianns issaiieiaasitnindiabamaiiialcas $35 00 
For am’t annual fee N. H. R. R. commissioners, 1882, 
OTT aiccintesutinia ninth eiebiiapiie-anesie nieen aiemanieienicnsianniipeiniaelsiaiaia 30 00 


And in case the referees shall entertain claims made by the Bost. 
& Lowell R. R. Co. growing out of leases of other roads or property 
taken by either party during the joint contract on joint account, but 
not otherwise, then the Nash. & Lowell R. Co. will claim of the Bost. 
& L. R. Co. its share,or 51 % of all losses incurred by the hiring of 
the Middlesex Central & the Lexington & Arlington railroads and 
of Phillips’ wharf at Salem. 


Claims of The B. & L. R. R’d vs. The N. & L. R. Rd. 


1. 69 per cent. of rental from Jan. 1, 1874, to Dee. 1, 
1875, paid Peterboro’ railroad, and interest from 
date of each payment (interest not included in this 
I iil cincinitiahan hin titsvicnesiinnts dpiianiiaip idles indiana $112,543 
2. 69 per cent. of the loss in the operation of said Pe- 
terboro’ railroad during the term aforesaid, and 
interest on said loss (interest not included in this 
I ici scciciitndeaiiiaincai ‘iinalinmanamaihiili ia ic 141,439 12 
73r _—s3.: 31 = per cent. of the rental of dwelling-house 
at Lowell occupied by joint agent from 
Sept. 30th, 1860, to Dee. 1, 1878, at $500 per 
annum, and annual interest on same (interest 
not included in this amount) -...........-... $2,655 00 
4. 31 per cent. of cost of locomotive Boardman, pur- 
chased by funds of B. & L. R. rd, and interest 
(see vote of directors Aug. 25, 1857) (interest not 
SURE Se SN IS oicintints ee tivetecimeninn 2.945 00 
31 per cent. of cost of temporary train-shed in Bos- 
ton during construction of the passenger station, 
the material being afterwards used on joint ac- 
RSS A ES SES CET Ome ae 3,100 00 
6. 31 percent. of rent of houses on Andover street, Bos- 
ton, torn down for the accommodation of joint 
business (interest not included in this amount)-_- 5,218 23 
Balance of accounts during separate operation of the 
roads ending Dee. 1, 1878, and interest (interest 
not included Im this amonnt) ....cn<<ccccesncse 49,897 80 
8. 31 per cent. of value of gravel furnished to fill 
Mystie wharf, and interest (interest not included 
Bi SE IED viccicticcisibiecceimiciniaciieeieedeceemienes (8 35,000 00 
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Ae i RR nl Ai A hat Pie . - 


—— ee 


THE BOSTON & LOWELL RAILROAD CORPORATION ET AL., &C. 


Boston & Lowell R. R. Co.’s Claim. 


Item No. 9. 


In Re Nasuva & Lowett RAILROAD CoMPANY 
Us. 


Boston & Lowett RaAILrRoap Co. 


Before Elias Merwin, William S. Gardner, and Waldo, Colburn, 
Referees. 


Additional speciggation of The Boston & Lowell Railroad Co. vs The 
Nashua & Lowell Railroad Co. 


The Boston & Lowell Railroad Co. claims the balance due it from 
the Nashua & Lowell Railroad Co. for terminal charge on freight of 
the Nashua & Lowell Railroad Co. during the separate opera- 
738 tion of said railroads, from Dee. 1, 1878/ to Oct. 1, 1880, eight 
thousand one hundred and forty-four +3, dollars, and inter- 
est (thirteen hundred and eighty-four 4%; —) from Oct. 1, 1880, to 
Aug. 1, 1885. 
(Signed) THE BOSTON & LOWELL RAILROAD 
CORPORATION, 
By JOHN H. GEORGE, Its Att'y. 


Exuipir F. 
Award. 


The subscribers, the arbitrators named in the annexed agreement 
of arbitration, executed by the Nashua and Lowell Railroad Corpo- 
ration and the Boston and Lowell Railroad Corporation and dated 
Boston, Sept. 30th, 1882, in pursuance thereof, after due notice, met 
the parties at Boston on the twenty-third day of February, A. D. 
1883, the Nashua and Lowell Railroad Corporation appearing by 
its counsel, Messrs. E. R. Hoar and F. A. Brooks, Esqs., and the Bos- 
ton and Lowell Railroad Corporation by its counsel, Messrs. J. H. 
George and George F. Richardson, Esqs. It was then agreed by the 
said parties that it was desirable that the arbitrators should first 
hear, consider, and determine the claims of the Nashua and Lowell 
Railroad Corporation marked “numbers 3, 4, 5, and 6,” in their 
statement of claims annexed to said agreement entitled Exhibit 1, 
before entering upon a hearing of any other claims of either party 
under said submisssion ; and with the consent and at the request of 
both parties the arbitrators, thereupon and upon subsequent days, 
namely, on the twenty-fourth and twenty-sixth days of February, 
1883, proceeded to hear the respective parties in reference to said 
third, fourth, fifth, and sixth claims of the Nashua and Lowell Rail- 
road Corporation, at each of which hearings the respective counsel 
aforesaid were present ; and, having fully heard and considered the 
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respective proofs and arguments of the said parties in reference 
thereto, the subscribers, on the twenty-third day of May, 1885, at 
Boston, made their final award and determination in respect 
73 to said claims, and announced the same to the said parties, 
who were present by their said counsel, in the words follow- 
ing, namely : 

“Several of the claims made by the Nashua and Lowell Rail- 
road Corporation against the Boston and Lowell Railroad Cor- 
poration were by consent of both parties submitted to the referees 
for their award and determination, with the understanding and 
reservation that the remaining claims made by the respective parties 
were to remain open, either for adjustment by the parties themselves 
or for future hearing and determination by the referees. The items 
submitted to the referees and zpon which they have been requested 
to pass are those numbered 3, 4,5, and 6 in Exhibit 1, annexed to 
the agreement of reference. ‘The referees have considered these items 
and are of the opinion, and so award and determine, that the Nashua 
and Lowell Railroad Corporation is not entitled to recover anything 
from the Doston and Lowell Railroad Corporation in respect to either 
of said items.” 

The hearing of any other claims under said submission was then, 
by agreement of all parties, adjourned to the twenty-ninth day of 
June, 1885, at 10 a. m., at Boston. 

On said June 2%, 1883, the subscribers met the parties in pursu- 
ance of the adjournment, the Nashua and Lowell Railroad Corpora- 
tion appearing by F. A. Brooks, Esq., and the Boston and Lowell 
Railroad Corporation by Messrs. George and Richardson. The 
Nashua and Lowell Railroad Corporation then presented the motion, 
a copy of which is hereto annexed, marked “Exhibit A.” Upon 
consideration thereof said motion was overruled by the subscribers, 
unanimously as to all of said motion, except so much as related to a 
rehearing in reference to interest paid or retained in joint account 
after the vote of directors passed June 25, 1877, and as to that por- 
tion by a majority of the arbitrators. 

With the consent of both parties the further hearing under said 
submission was adjourned to the first day of August, 1883, at 10 
a. m., at the office of the Boston and Lowell Railroad Corporation, 
in Boston. 

On July 30 and 31, 1883, = of the arbitrators received from 
the Nashua and Lowell Railrbad Corporation papers, copies of 
which are hereto annexed, marked, respectively, “ Exhibits B” and 

‘6 hes ‘ 
TOU On Aug. 1, 1883, the subscribers met the parties according 

to adjournment, F. A. Brooks, Esq., appearing for the Nashua 
and Lowell Railroad Corporation and Messrs. George and Richard- 
son for the Boston and Lowell Railroad Corporation. Mr. Brooks 
then handed to the arbitrators the paper which is annexed, marked 
“ Exhibit D.” 

The subscribers were of the opinion that they were bound to pro- 
ceed with the hearing if either party so desired, and so informed the 
parties, and that they were ready to hear them. 
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F. A. Brooks, Esq., stated that the Nashua and Lowell Railroad 
Corporation did not intend to appear further, and did not desire 
notice of any adjournments, and then withdrew. 

The subscribers thereupon proceeded with the hearing. 

The Boston and Lowell Railroad Corporation withdrew the fol- 
lowing claims in their schedule of claims annexed to the agreement 
of reference, namely, claims Nos. 1, 2, 6, 7, and 8. 

As to claim No.7, it also appeared that the same had been ad- 
justed and settled between the parties on the twenty-eighth day of 
July, 1883. 

The Boston and Lowell Railroad Corporation introduced evidence 
in support of claims Nos. 3, 4, and 5. 

They also moved to add to their specification of claims the state- 
ment of claim marked “ No. 9,” and in support of this motion intro- 
duced evidence tending to prove, and which, in the opinion of the 
subscribers, did prove, that on the twenty-eighth day of July, 1883, 
a negotiation took place between F. A. Brooks, Esq., as president of 
the Nashua and Lowell Railroad Corporation, acting in its behalf, 
and Charles FE. A. Bartlett, treasurer of the Boston and Lowell Rail- 
road Corporation, and acting in its behalf, by which certain claims 
existing between said parties were settled, as set forth and shown in 
the exhibit hereto annexed, marked “ Exhibit E,” and by the terms 
of which the said claim (No. 9) of the Boston and Lowell Railroad 
Corporation was excluded from said settlement, and also at the time 
of said settlement neither the Boston and Lowell Railroad Corpora- 
tion nor any of its officers or agents had received any notice or in- 
formation of the vote of the directors of the Nashua and Lowell 

Railroad Corporation of July 5, 1883, or of any intention 
73v on the part of said Nashua and Lowell Railroad Corporation 

to attempt to revoke said agreement of reference or to with- 
draw therefrom. 

The arbitrators allowed said amendmentand adjourned the further 
hearing of the case to Friday, Aug. 3, 1883, 10 a. m., and caused 
notice of said amendment and of said adjournment to be given to 
said Nashua and Lowell Railroad Corporation, proof of which serv- 
ice is hereto annexed, marked “ Exhibit F.” 

On Aug. 3, 1883, the hearing proceeded in pursuance of said ad- 
journment, the said counsel of the Boston and Lowell Railroad Cor- 
poration alone being present, and evidence was introduced by them 
in support of said amended item No. 9. 

No further claims were presented or testimony offered by either 
of said parties. No testimony was introduced or offered by the 
Nashua and Lowell Railroad Corporation in support of any of its 
claims except the items Nos. 3, 4, 5, and 6, already referred to. No 
evidence was introduced before us that there were any joint cash or 
funds in the hands of the treasurer of the Boston and Lowell Rail- 
road Corporation (as stated on claim No. 1 of the Nashua and Lowell 
Railroad Corporation), but it did appear that the joint cashier of 
said two corporations held on deposit, in the Boston Safe Deposit 
and Trust Company, in the name and to the credit of both of said 
corporations, and subject to be withdrawn only on the joint order 
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of both of said corporations, the sum of $32,160.32. No claim arises 
under this submission in reference to said funds, and the award of 
the subscribers does not embrace or affect the right of either of said 
parties to said funds. 

In reference to the first item in claim 9 of the Nashua and Lowell 
Railroad Corporation (“for use of its share of the Boston freight 
houses,” etc.), it also appeared that this item was embraced and set- 
tled in the settlement aforesaid made between the said parties July 
28, 1883. 


Summary. 


The subscribers having fully heard the respective parties under 
said submission, so far as they desired to be heard, and having fully 
considered their respective proofs and arguments, do now, in 

73w addition to their final award and determination of May 23, 
1883, as hereinbefore set forth, award and determine, and 

this is our final award and determination in the premises, namely : 

(1.) That the Nashua and Lowell Railroad Corporation is not en- 
titled to reeover any sum of the Boston and Lowell Railroad Cor- 
poration by reason of any of the claims specifically made by it or 
embraced by said agreement of reference against said Boston and 
Lowell Railroad Corporation. | 

(2.) That the Boston and Lowell Railroad Corporation is not en- 
titled to recover any sum of the Nashua and Lowell Railroad Cor- 
poration by reason of its items of claim Nos. 1, 2, 6, 7, and §, the 
same having been withdrawn by it, and it also appearing that item 
No. 7 had been settled between the parties July 28, 1883, as herein- 
before fully stated. 

(3.) That by reason of its item of claim No. 3 it is entitled to have 
and recover from the said Nashua and Lowell Railroad Corporation 
the sum of eleven hundred and thirty-one dollars and fifty cents 
($1,151.50) and no more. 

That by reason of its item of claim No. 4 it is entitled to have and 
recover from said Nashua and Lowell Railroad Corporation the sum 
of twenty-nine hundred and forty-five dollars ($2,945.00) and no 
more. | 

That by reason of said amended item of claim No. 9 it is entitled 
to have and recover from the said Nashua and Lowell Railroad Cor- 
poration the sum of eight thousand and seventy-two dollars and 
thirty-eight cents ($8,072.38) and no more-— 

Making in all the sum of twelve thousand one hundred and forty- 
eight dollars and eighty-eight cents ($12,148.88) which the Boston 
and Lowell Railroad Corporation is entitled to have and recover of 
the Nashua and Lowell Railroad Corporation. 

(4.) That the Boston and Lowell Railroad Corporation is not en- 
titled to recover any sum of said Nashua and Lowell Railroad Cor- 
poration by reason of its fifth item of claim, and the same is disal- 
lowed; and that, except the sums herein already set forth and 
allowed, the Boston and Lowell Railroad Corporation is not entitled 
to recover any sum of the Nashua and Lowell Railroad Corporation 
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by reason of any of the claims specifically made by it or em- 
732 braced withinsaid agreement of reference against said Nashua 
and Lowell Railroad Corporation. 

(5.) That the charges of the arbitrators, taxed at the sum of thir- 
teen hundred dollars, be paid by the Boston and Lowell Railroad 
Corporation, and that upon payment thereof it have and recover of 
the Nashua and Lowell Railroad Corporation one-half of said 
amount, namely, $650, in addition to the sum of $12,148.88, herein- 
before awarded to the said Boston and Lowell Railroad Corporation. 


Boston, Aug. 7, 1883. 
ELIAS MERWIN. 
WALDO COLBURN. 
WILLIAM 8S. GARDNER. 


Exuipit A. 


In the Matter of the Submission of Claims Between THrE Nasnvua 
& Lowe.t R. R. Corporation and Tue Boston & Lowe. R. R. 
CorPoRATION, Pending before Elias Merwin, Waldo Colburn,Wm. 
S. Gardner, as Referees. 


Your petitioner, The Nashua & Lowell R. R. Co., respectfully 
shows to the referees that it was heard in the latter part of February 
last in regard to its claims against the Boston & Lowell R. R. Co., 
including claim numbered 5 in the schedule of claims annexed to the 
submission ; that it appeared in evidence and was not disputed that 
during the twenty vears’ joint-traffic contract the sum in all of 
$95,730.35 was taken outof the receiptsof both of said roads under said 
contract and paid over by the manager to the Boston & Lowell R.R. 
Co. for its own use and benefit as and for interest, reckoned at 7 per 
cent. per annum, upon the cost to said Boston & Lowell Railroad Co. 
of shares owned by that company in the capital stock of the Salem 
& Lowell and Lowell & Lawrence railroads, of which amouni 31 
per cent., or $29,676.38, belonged wholly to the Nashua & Lowell R. 
RK. Co. as its share or quota of the net earnings of the two roads 
under said traffic contract; that the B. & L. R. R. Co., not denying 

such to be the fact, insisted that the N. & L. R. R. Co. was not 
73y entitled toa restitution of said sum of $29,676.38 or any part 

thereof, giving as its reason therefor that said N. & L. R. R. 
Co. had become estopped or barred in law from enforcing such claim ; 
4nd said B. & L. R. R. Co.,in support of its position that such claim 
could not be sustained, offered in evidence a vote passed July 23, 
1872, purporting to be a vote of the directors of the N. & L. R. R. 
Co., and no other evidence having reference to said claim and in op- 
position thereto was offered, so far as your petitioner is aware. 

And your petitioner is unable to recollect that any other substan- 
tive fact was put in evidence or relied on by said B. & L. R. R. Co. 
to sustain its position that the N. & L. R. R. Co. had become estopped 
or legally barred from recovering or claiming to recover the said 
sum of $29,676.38, above mentioned. 

And your petitioner shows that there is nothing whatever con- 


38 THE NASHUA & LOWELL RAILROAD CORPORATION YS. 


tained in the vote of July 23, 1872, which relates or purports to re- 
late to the said sum of $29.6 76.38: yet your petitioner was informed 
by the referees on the — day of May last that, in their judgment, it 
was not entitled to recover back said sum of $29,676.38 or any part 
thereof, meaning (as is supposed by your petitioner) that it had be- 
come estopped or cut off by some act of its directors (of which act 
your petitioner is ignorant) from successfully asserting its said 
claim; and if the referees were brought to their conclusion on this 
subject by any other or different considerations, then your petitioner 
is wholly ignorant what such considerations may be. 

And your petitioner shows the facts in regard to the sum of 
$29,676.38 mentioned in its said fifth specification of claim are as 
follows : 

During the year 1871, at a special meeting of the stockholders of 
the Boston & Lowell R. R. Co., while the Lowell & Lawrence and 
Salem & Lowell railroads were under lease ‘o the Boston & Lowell 
R. R. Co. and were being operated ata rental under the joint-traffic 
contract, it was voted that “trustees in behalf of the (B. & L.) cor- 
oration are hereby authorized to purchase and hold any part not 
ie than a majority of the stock of said connecting railroads.” 

(Records b. & L. meeting, Aug. 7, 1871, p. 36.) 


732 Thereupon the B. & L. R. R. Co., through trustees ap- 

pointed for that purpose, acquired by purchase a majority of 
the capital stock of the Lowell & Lawrence and Salem & Lowell 
roads at a total cost of $545,674, but continued to operate said roads 
on joint account under said contract as before. 

After this purchase the Nash. & L. R. R. Co. was charged by the 
Boston & Lowell R. R. Co. with 31 per cent. of the interest on the 
cost of these shares, and the amount in all so taken from the proper 
funds of the N. & L. « Rh. Co. and paid over by the manager to the 
B. & L. R. R. Co. Dee. 1, 1878, without interest, was $29,676.38. 

And your petitioner a that the directors of the N. & L. R. R. 
Co. as such never acted upon the subject of a contribution of any 
sum toward the payment to the b. & L. R. R. Co. as and for interest 
upon the cost of itsSalem & Lowell and Lowell & Lawrence railroad 
shares, and that, so far as ap peared in evidence, this matter never 
came before your petitioner's directors at uny time. 


IT. 


And your petitioner further shows that it presented to tie referees 
at said hearing another claim of large amount, being the same num- 
bered 6 (six) in the schedule annexed to said submission, and proved 
to the referees that during said twenty years’ contract and before 
December 1, 1878, the sum in all of $603,884.87 (and perhaps 
$6,002.66 more) was taken out of the earnings of receipts of the two 
roads arising under said joint-traffie contract, then being in the 
hands of the manager, and paid over to the B. & L. R. R. Co. for its 
own use and benefit, in pursuance of the terms of the vote of July 
23, 1872, above mentioned, and for the purposes in said vote set 
forth, of which amount 31 per cent., or $157,204.15, belonged wholly 
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to your petitioner, according to the terms of said twenty years’ con- 

tract, as originally made and administered, down to July, 1872, as 

its share of the net earnings arising or accruing under said contract. 

And your petitioner shows that said B. & L. R. R. Co. re- 

74 sisted the recovery by your petitioner of said last-named sum 

or any part thereof on the same grounds hereinabove stated 

to have been taken and urged by it in defence to your petitioner’s 
fifth claim. 

It is conceded by your petitioner that the matter of its sixth claim 
is referred to and embraced in the directors’ vote of July 23, 1872, 
and that this vote, if valid and binding upon your petitioner, would 
constitute a good and complete answer to said sixth claim, or to so 
inuch thereof as arose or accrued while that vote remained in force 
and operative. 

Your petitioner, however, put in evidence another vote of its di- 
rectors, passed June 25, 1877, intended to defeat or rescind and de- 
termine the former vote of July, 1872 (if the same ever possessed 
any legal validity or force), and thereupon your petitioner contended 
that its right to recover back so much of the amount specified in the 
sixth claim as went into the hands of the B. & L. R.R Co. after the 
vote of June 25, 1877, was not or could not be lawfully barred or 
cut off by anything contained in the directors’ first vote of July, 
1872; and it appeared in evidence that $52,000 of this sum or there- 
abouts had gone into the hands of the B. & L. R. R. Co. under said 
vote of July, 1872, after the attempted repeal or reversal of the vote 
of July, 1872, by the vote of June, 1877. 

The referees have found adversely to this entire sixth claim with- 
out any discrimination (as we understand) between the sums paid 
over to B. & L. R. R. Co. by the manager after the vote of June, 
1877, and those paid over to it before the time of that vote. 

Your petitioner, feeling aggrieved by these rulings of the referees 
in matters of law, is not willing to aceept ‘the same as correct or 
final, and does not consider itself bound to do so, inasmuch as the 
submission contains the special provision that the referees should be 
governed in their determination and award by the rules of law ap- 
plicable to the case. 

Your petitioner therefore respectfully prays the referees that they 
will grant a rehearing as to the law involved in the fifth claim and 
in so much of thesixth claim as has arisen or accrued since the vote 
of directors passed June 25, 1877; and if upon such rehearing the 
views of the referees in said matters of law shall be unchanged, then 

vour petitioner prays that they will make in writing such a 
74a ~—sreport of the facts found by them and of their rulings upen 

the legal questions raised by your petitioner as will enable 
your petitioner to save and not to lose the benefit of the provision 
in said submission which requires said referees to be governed by 
the rules of law applicable to the case. : 

(Signed) NASHUA & LOWELL RAILROAD 
! CORPORATION, 
By its attorney, F. A. BROOKS. 
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Exuipir B. 
(Copy.) 


At a meeting of the directors of the Nashua & Lowell Railroad 
Corporation, holden at Boston July 5th, 1555, it was— 

Voted, Whereas the Nashua & Lowell Railroad Corporation did, 
on the -— day of last, enter into a certain submisston with the 
Boston & Lowell Railroad Corporation whereby certain specified 
claims or demands of each pariv against the other were left to the 
determination of E. Merwin, Waldo Colburn, and William S. Gard- 
ner, Esquires, it being specially provided in such submission that 
the referees should be governed in their determination and award 
by the rules of law applicable to the case; and whereas said provis- 
‘on or clause was inserted in said submission by the Nashua & 
Lowell Kailroad Company with the intention and expectation that 
it would thereby be enabled to avoid or set aside any award which 
should not Le made in conformity with the principles or rules of 
law; and whereas it was supposed by the counsel for the Nashua & 
Lowell Railroad Corporation that the referees would, at the request 
of either party dissatisfied with their findings in matters of law, be 
willing to disclose the legal grounds upon which they had acted, 
without a knowledge of which the clause of the submission above 
named would be without any practical force or effect as a limitation 
of the powers of the referees, and said referees, after hearing the 
Nashua & Lowell Railroad Corporation as to its principal claims, 

had rejected several of them to the amount of $80,000 upon 
745 some supposed ground of law understood to be in the nature 

of estoppel in pais, although the counsel of the Nashua & 
Lowell Railroad Corporation is advised and believes that said 
$80,000 of claims are not properly subject to the defence of estoppel 
and would not be held to be so by any court of final resort ; 

And whereas the Nashua & Lowell Railroad Corporation has ap- 
plied to said referees with a request in writing that they would 
either revise their conclusions as to said claims or else would make 
such a report of the facts of the case and of their rulings in matters 
of law thereon as would enable it to contest the accuracy of such 
legal rulings ; 

And whereas this application has been refused by the referees, so 
that the Nashua & Lowell Railroad Corporation cannot have the 
benefit expected by it of the clause in said submission relative to 
the rules of law being made the basis of any decision ; 

And whereas the counsel for the Boston & Lowell Railroad Cor- 
poration before said referees has not ceased to vilify and abuse the 
officers and managers of the Nashua & Lowell Railroad Corporation 
and to treat them with great indignity : 

Now, therefore, resolved, under the circumstances above set forth, 
That this corporation will revoke said submission and refuse to pro- 
ceed further under the same unless the referees will either make a 
special report of their findings of fact and rulings of law in relation 
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to the 5th claim and that portion of the 6th arising after May, 1877, 
or else unless this corporation shall be permitted to amend the said 
submission by striking out or withdrawing therefrom the said 5th 
claim and that portion of the 6th claim which has accrued or arisen 
since the vote of June 25, 1877. 

Voted, That the clerk send a copy of the foregoing resolution to 
the Boston & Lowell Railroad Corporation and also to the referees. 

A true extract from the record. 


Attest : (Signed) W. W. BAILEY, Clerk. 


74c Exursirt C. 
(Copy.) 


Whereas the Nashua & Lowell Railroad Corporation brought its 
bill in equity in the United States circuit court for the district of 
Massachusetts against the Boston & Lowell Railroad Corporation 
and others, in April, 1880, and the defendants therein resisted the 
same by pleading to the jurisdiction of said court, and their said 
plea was duly heard and overruled, and they were ordered to answer 
the said bill by a day certain (January 1, 1881), and they neglected 
or refused to do so, but instead thereof filed their demurrer to said 
bill, setting forth the same grounds of defence which had once been 
pleaded by them as above and overruled, and the plaintiffs then 
filed their motion to the court in said suit that the bill of com- 
plaint be taken “ pro confesso” for want of answer, as ordered by said 
court. 

And the Boston & Lowell Railroad Corporation having proposed 
that the demands in said suit be referred to arbitration, the plain- 
tiffs in said suit consented thereto, if the arbitration were made 
under a rule of court in said cause. !+ was, however, insisted upon 
by said Boston & Lowell Railroad Corporation, when the papers of 
submission came to be drawn, not only that claims in its favor 
against the Nashua & Lowell Railroad Corporation should be sub- 
mitted to the same arbitrators at the same time, but that all the 
claims of each party against the other should be embraced in one 
and the same instrument of submission, so as to be made the subject 
of a single award. 

And it not being possible that such a submission should be made 
a rule of court in the cause above named, the Nashua & Lowell 
Railroad Corporation, on the 30th September, 1882, concluded to 
become, and did become, a party to such submission, embracing in 
one instrument the claims of both parties, but did so upon the un- 
derstanding, distinctly expressed in said instrument of submission, 

that the arbitrators therein named, viz., Elias Merwin, Wil- 
74d &e liam S. Gardner, and Waldo Colburn, “shall be governed 

in their determination and award by the rules of law ap- 
plicable to the case.” 

And it was the confident expectation and belief of the Nashua & 
Lowell Railroad Corporation at the time that the language so in- 
serted in thesubmission would bind the arbitrators not only to con- 
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form their decision in all respects to the law as understood by them, 
but also to such rules of law as would command the sanction and 
approval of the courts of law having jurisdiction of the parties and 
subject-matter (if either party should see fit to question the accuracy 
of the legal conclusions adopted by the arbitrators in any respect), 
and that it would be the rightful privilege of either party to such 
submission to know and understand what was the legal basis upon 
which the arbitrators had proceeded in reaching any determination 
arrived at by them. 

And whereas the arbitrators proceeded under said submission and 
heard the parties from time to time until the 29th day of June last, 
when it appeared from the communications of the arbitrators them- 
selves that, in their judgment, the only force and effect of the clause 
of the submission above quoted was to require them to conform their 
award to their own understanding of the law and the evidence, and 
that the parties to the submission were not even entitled to know 
the legal grounds upon which their findings might be based, and 
would not be informed by them concerning such legal grounds, 
although expressly requested so to do ; 

And whereas it seemed obvious to the directors of the Nashua & 
Lowell Railroad Corporation that if the arbitrators were correct in 
their construction of the submission, the submission was not such a 
one as they had intended to enter into, and that if the arbitrators 
were wrong in such construction and yet refused to disclose the 
legal grounds of their findings, the corporation would be wholly 
unable to obtain a correction of any legal error or mistake, or even 
to get into the courts of law for that purpose, and that the directors 
ought not under these circumstances to acquiesce in the position so 
taken by the arbitrators under said submission, and they determined 
not to do so by vote, duly passed July Sth, 1883: 

Now, therefore, the Nashua & Lowell Railroad Corporation, in 

pursuance of said vote, does hereby revoke the said submis- 
74f sion and all the authority therein and thereby conferred upon 

Klias Merwin, William S. Gardner, and Waldo Colburn, as 
arbitrators named therein, and does hereby terminate, so far as it 
lawfully may, any and all power heretofore given them to act under 
the said submission. 

This course is, however, taken by said corporation only after it 
has adjusted and paid the Boston & Lowell Railroad Corporation 
all sums believed to be due to them and recoverable under said 
submission, and after overtures made to the Boston & Lowell Rail- 
road Corporation by us to continue bound by said submission, pro- 
vided that as to a fraction only of our claims embraced in the 
submission we can have an unquestioned right to a strictly judicial 
determination. 

These overtures made by us to the Boston & Lowell Railroad 
Corporation have been declined. In undertaking, as we now do, to 
end the submission we mean no disrespect to the arbitrators, much 
less to complain or find any fault with them. 

It is our misfortune to have entered into a submission which, in 
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the judgment of the arbitrators, does not afford us any right to or 
uny means for testing the legal accuracy of decisions made under it. 

As no such result was ever intended by us, and as we have never 
confided to the arbitrators the interpretation of the submission itself, 
in this respect we cannot now consent to do so. 

The Nashua & Lowell Railroad Corporation is willing to assume 
and pay all the expenses and charges of the referees to this date, 
and hereby offers to do so on being informed by them of the 
amount. 

The arbitrators are requested to let us know what it is. 

Boston, July 30, 1883. 

(Signed) THE NASHUA & LOWELL RAILROAD 
CORPORATION, 
By F. A. BROOKS, Jts Alt’y & President. 


749 Exursit D. 


At a meeting of the directors of the Nashua & Lowell railroad 
held at Boston, August 9, 1883, at 9 o’clock in the forenoon. 

The president having laid before the board a copy of an instru- 
ment of revocation of the submission entered into on the 30th day 
of September last between this company and the Boston & Lowell 
R. R. Co., said submission being executed by him in behalf of this 
company in pursuance of the directors’ vote of July 5th last— 

It was voted that the course so taken by him be ratified and ap- 
we ed, and that the directors will treat the said submission as no 
onger in force. 

A true extract from the record. 


Attest : (Signed) W. W. BAILEY, Clerk. 


Exursit E. 


Nashua and Lowell R. R. in acc'’t. 


Dr. 
1SS0. 
Oct. 1. To monthly balances since Dec. 1, 1878, 22 
months to date, after deducting $14,009.24 
way over to Fitchburg R. R. by N. & L. Cor. 
SOP Ga COR ccm cice ceveqnandieaninin 34,400 89 
To amount of mail service collected by N .& L. 
Cor. of U. S. P. O. Department for three 
months ending Dec. 31, 1880........-..--- 1,487 67 


35,888 56 
Deduct for charges made by N. & L. Cor. for 
switching done at Lowell, reduced by com- 
POGUES Bic sidcn cocnss qncndedinbinenet 3,914 43 


31,974 13 
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74h 1880. 


Oct. 1. To balance on above acc't -...---..-.--. 19,405 66 
“ int. on same for three years from Oct. 
hy BB ices sccenes ce cate geteecninne wesiaendiins 3,493 02 


22,898 68 
1880. Cr. 
Oct. 1. By amount of mail money collected by B. & L. 
t. R. of U.S. P.O. Department, not accounted 
Bt Oe eee, i icecisiniticetciciemniinaniennniin vedeapaneiiinaiee 1,630 34 
“proportion of Framingham & Lowell R. R. 
rental paid for use Middlesex-St. station, 22 


ISLE TE ATED OP nae PEED ee 2200 00 
sé . n > . > 7s  - 

rent of freight-house in Boston (51%), at 5% 

ee ee 8,738 13 


“ balance due B. & L. R. R. Cor. on above... 19,405 66 


31,974 13 
1883. 

July 24. Received of the Nashua & Lowell R. R. Corporation its 
note for $22,898.68, payable Oct. 1., 1883, in payment of 
the above account, but without prejudice to the claim of 
the B & L. R. R. Corporation for terminal charges in its 
favor against the Nashua & Lowell R. R. Cor. at Boston 
and Mystic, no charges being embraced in the above 
account. 

Boston, July 28th, 1883. 


Settled as above. 
(Signed) C. E. A. BARTLETT, 
Treas, Boston & Lowell R. R. Corp. 


74 Exurpit F. 


In Re Nasuva & Lowe tt Rat_roap Co. & Tue Boston & LoweELn 
RAILROAD Co., before Elias Merwin, William 8S. Gardner, and 
Waldo Colburn, Referees. 

Boston, Aug. 1st, 1883. 


To the Nashua & Lowell Railroad Co. and F. A. Brooks, its president 
and att’y. 

Dear Str: The Boston & Lowell Railroad Co. have filed an addi- 
tional specification of claim against said Nashua & Lowell Railroad 
Co. under the agreement of arbitration, a copy of which is hereto 
annexed. 

The further hearing of the case, including said claim, is adjourned 
to Friday, the 3d inst., at ten o’clock a.m., at the directors’ rooms of 
the Boston & Lowell Railroad Co., in the city of Boston, at which 
time and place you are notified to be present. 

By order of the referees. 


(Signed) ELIAS MERWIN, Chairman. 
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Additional Claim of the Boston & Lowell Railroad Co. against the 
\ Nashua & Lowell Railroad Co., Referred to in the Foregoing Notice. 


The Boston & Lowell Railroad Co. claim against the Nashua & 
Lowell Railroad Co. the following : 


Copy of Original Filed This Day with the Arbitrator. 


In Re Nasuva & Lowetrt RAILRoAD Company and Boston & LowEtu. 
RariLroap Co., before Elias Merwin, Wm. 8. Gardner, and Waldo 
Colburn, Referees. 


Additional Specification of The Boston & Lowell Railroad Co. v. The 
Nashua & Lowell Railroad Co. 


The Boston & Lowell Railroad Co. claim the balance due it from 
the Nashua & Lowell Railroad Co. for terminal charge on freight of 
the Nashua & Lowell R. R. Co. during the separate operation 
747 of said railroads, from Dee. 1, 1878, to Oct. 1, 1880, eight 
thousand one hundred and forty-four ;j5, and interest (thir- 
teen hundred and eight-four 4°; dollars) from Oct. 1, 1880, to Aug. 
1, 1883. 
BOSTON & LOWELL R. R. CORP., 
By JOHN H. GEORGE, Its Altorney. 
ef SUFFOLK, 88: 
‘ Boston, Aug. 1, 1883. 
I this day gave in hand the original of which the within is a true 
copy to the within-named F. A. Brooks, Esq. 
(Signed) BENJ. F. BAYLEY, 
Dep’y Sheriff. 
Service & travels. ......--- 58 
Time & trouble.......... 1 00 


1 58 


On the twenty-fourth day of June, A. D. 1884, the following 
replication to answer of C. E. A. Bartlett was filed: 


Replication. (Filed June 24, 1884.) 


The replication of complainant to the answer of Charles E. A. 
a Bartlett, defendant. 


This repliant says it will aver and prove its bill of complaint to 
} be true, certain, and sufficient in law, and that the answer of said 
defendant Bartlett is uncertain, untrue, and insufficient to be re- 

! plied to by the repliant, without this, ete., ete. 

sy its solicitor, F. A. BROOKS. 

74k On the fourth day of October, A. D. 1884, the following 
additional answer of Boston and Lowell Railroad Corpora- 

tion was filed : 
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Additional Answer of Boston and Lowell Railroad Corporation. 
Oct. 4, 1884.) 


( Filed 


And now comes the defendant and, by request and consent of the 
plaintiff, makes this additional answer to the plaintiff’s bill of com- 
plaint, as follows, viz: 

Upon its information and belief, this defendant denies that said 
vote of July 28, 1572, was not passed by the plaintiff's board of 
directors acting separately from the board of directors of the de- 
fendant. 

It admits that the two boards of directors usually met together 
and were presided over by one person, who was the president of 
each corporation ; that said two boards usually acted together upon 
questions coming before them in reference to the ordinary business 
and management of the two corporations and growing out of oper- 

ating the roads of tne two corporations under the joint con- 
7Al tract ; but, upon its information and belief, it alleges that each 

of said boards at said meetings had a clerk present, and that 
all votes upon questions affecting or bearing upon the interests of 
either corporation and not provided for and arising out of the said 
joint contract were always voted upon by each board of directors 
separately, and that the directors of one corporation never voted 
upon such questions with the directors of the other corporation, 
although the directors of both corporations were present when such 
votes were passed. 

The defendant denies, upon its information and belief, that said 
vote of July 23, 1872, was by votes of directors of the defendant 
corporation, or by persons not directors of the plaintiff corporation ; 
but, on the contrary, it alleges, on its information and belief, that 
said vote was passed by the plaintiff's directors, and that no persons 
other than the plaintiffs directors voted upon it. 

The defendant, upon its information and belief, cannot admit that 
said vote of July 25, 1872, was proposed by J. G. Abbott, a director 
of the defendant corporation, but requires the plaintiff to prove the | 
same if it is deemed material. 

The defendant admits that said J. G. Abbott was at no time a 
director of the plaintiff; it admits that said Abbott was a director 
of the defendant at the time said vote was passed, and that he was 
present at the meeting of the directors of the defendant, and the 
meeting of the directors of the plaintiff, sitting together and presided 
over by one person, who was president of each corporation, at the 
time when said vote was passed by the directors of the plaintiff, and 
it admits that said two boards of directors were sitting together as 
aforesaid and presided over as aforesaid; but, upon its information 
and belief, it denies that said vote was put before said meeting of said 
two boards of directors sitting together jointly as one board, and 
that it was put before said two boards at one and the same time, 
as if to one board of directors and not separately to two boards; 
but, upon its information and belief, the defendant alleges that said 
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vote was put separately to each of said two boards and was acted 
upon separately by each of said two boards. 

The defendant admits that said vote was drawn up by said Abbott, 

and it alleges that it was drawn up by him as the report of a 
74m committee aieelaned by both the directors of the plaintiff and 
the directors of the defendant. 

The defendant says, upon its information and belief, that all the 
directors of the plaintiff present at the meeting when said vote was 
ange and being a quorum of the said directors voted for said vote, 

ut has no knowledge or belief at this time of the names of such di- 
rectors. 

The defendant has no information upon which it can found a be- 
lief upon the question whether the meeting at which said vote was 
passed was held at Young’s Hotel, and therefore requires the plain- 
tiff to prove its allegation in that behalf if it is deemed material. 

THE BOSTON AND LOWELL RAILROAD 
CORPORATION, 
By C. E. A. BARTLETT, Treasurer. 


On the same fourth day of October, A. D. 1884, the following rep- 
lication to answers of Boston and Lowell Railroad Corporation was 


filed : 
Replication. (Filed Oct. 4, 1884.) 


The replication of the complainant to the answers of The Boston and 
Lowell Railroad Corporation, defendant. 


This repliant, for replication to the said answers, saith that it will 
aver and prove its said bill to be true, certain, and sufficient in law 
to be answered unto, and that said answers of said defendant are un- 
true and insufficient to be replied unto by this repliant, without this, 
that any other matter whatsoever in the said answers contained 
material to be replied unto, confessed, traversed, or denied, is true. 

sy its solicitor, F. A. BR OOKS. 


74n This cause was thence continued from term to term to 
the May term, A. D. 1885, when, on the twenty-second day 
of September, the following motion was filed: 


Motion to Amend Bill. (Filed Sept. 22, 1885.) 


And now comes the complainant and moves the court for leave 
to amend its bill of complaint by striking out so much thereof as re- 
lates to a claim for the difference in value between 300 tons of new 
rails and 300 tons of old rails at the termination of the traffie con- 
tract, meaning by striking out the nine lines nearest the bottom of 
the third page of the bill as printed for the court in this case. 

By its solicitor, F. A. BROOKS. 


On the twenty-third day of September the foregoing motion to 
amend bill was denied by the court. 
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On the twenty-fourth day of a A. D. 1885, the following 
disclaimer was filed: 


Disclaimer and Discontinuance as to Demand for Value of 300 Tons 
Rails. (Filed Sept. 24, 1885.) 


And now the complainant, after having filed its motion to amend 
its bill of complaint by striking out so much thereof as relates to a 
claim for the value of 300 tons of new rails in place of old, as set 
forth in the last 9 lines next the bottom of page 3 of the printed 
bill, and said motion to amend having been heard by the court and 

refused, comes and enters its disclaimer as to the said claim for 
740 ‘the value of 300 tons of new rails, &c., in excess of the value of 

a like amount of old rails at the end of the contract and dis- 
continues its bill of complaint as to so much of said billas relates to 
the value or claim of recovery for the value of said 300 tons of new 
rails and admits that the matter of said claim is not the proper sub- 
ject of a suit in equity and is only recoverable in a suit at law. 

sy its solicitor, F. A. BROOKS. 


This cause was thence continued to the present, October, term, A. 
D. 1885, when, publication of the testimony having passed in the 
clerk’s office, the cause is set down for hearing and fully heard by 


the court. 
On the fifth day of May, A. D. 1886, the opinion of the court is 


filed and the following decree is entered: 


Final Decree. 


(May 5, 1886.) 
Cont, J.: 

This cause came on to be heard at this term and was argued by 
counsel; and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed that the bill be dismissed with costs, taxed 
at 


By the court: 
JOHN G. STETSON, Clerk. 


From this decree the complainant in open court claims an appeal 
to the Supreme Court of the United States and gives good and suffi- 
cient security to answer all damages and costs if it fails to make its 
plea good, and said appeal is allowed. 

A true record. 


Attest: JOHN G. STETSON, Clerk. 


74p The following is the evidence used at the hearing of said 
cause before said circuit court: 


Pie ree 
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Evidence for Complainants. 


Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, John G. Stet- 
son, examiner. 

Boston, Nov. 5, 1882. 


Present: Francis A. Brooks, Esq., of counsel for complainants; 
Josiah G. Abbott, Esq., of counsel for Boston and Lowell Railroad 
Corporation and Charles E. A. Bartlett, defendants; S. A. B. Abbott, 
Esq., for executors of Hocum Hosford, defendants. 

he complainants offer in evidence the following documents, sub- 
ject to objections as to competency, all other objections being waived: 

1. Supplemental compact of Oct. 1, 1858, marked “ Exhibit 1, 
J. G.S., ex’r.” 

2. Acts of New Hampshire Legislature of 1835 and 1838 relat- 
ing to Nashua & Lowell Railroad Corporation, marked “ Exhibit 2, 

J. G.S., ex’r.” 
75 3. By-laws of Nashua & Lowell Railroad Corporation, 
marked “ Exhibit 3, J. G. S., ex’r.” 

4. Copy of record of meeting of directors of Nashua & Lowell 
Railroad Corporation, held July 23, 1872, marked “ Exhibit 4, J. G. 


S., ex’r.” 

5. Annual report of directors of Boston & Lowell Railroad Cor- 
poration for year 1874, marked “ Exhibit 5, J. G. S., ex’r.” 

Attest : JOHN G. STETSON, Examiner. 


Exuisit l. J.G.S., Ex’r. 
Supplemental Contract. 


On this first day of October, A. D. one thousand eight hundred 
and fifty-eight, the Boston & Lowell Railroad Corporation and the 
Nashua & Lowell Railroad Corporation, parties to the within con- 
tract, made between the said corporations on the twenty-ninth day 
of January, A. D. 1857, for the joint operation of their roads and 
branches, do hereby agree, through their respective directors, au- 
thorized thereto by votes of said corporations passed at specia] meet- 
ings, held by the Boston & Lowell R. R. Co. on the 14th day of 
Sept., 1858, and by the Nashua & Lowell R. R. Co. on the 22nd day 
of Sept., 1858, to extend and continue the said contract in all of its 
terms and provisions, except as hereinafter provided, for a term of 
twenty years from the date hereof: Provided, That the following 
additional articles shall form a part and parcel of the agreement 
and have binding force from and after this date: 

Article 1. The contracts this day executed between the Boston & 
Lowell and the Salem & Lowell and Lowell & Lawrence Railroad 
Companies for the management and control of the said Salem «& 
Lowell and Lowell & Lawrence railroads shall be assumed by the 
parties hereto on joint account, and any profit or loss arising from 
7—166 
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the same shall be divided between these parties in the same pro- 
portions as is provided in the original contract for the division of 
the net income; but if from any cause the said contract with the 
Salem & Lowell and Lowell & Lawrence roads shall be terminated 

within the period of twenty years aforesaid, then this agree- 
76 ment and contract for the joint operation of said Boston & 

Lowell and Nashua & Lowell roads and branches may also 
be made void at the pleasure of either party on three months’ writ- 
ten notice to the other. 

Art. 2. The contracts now existing between the Nashua & Lowell 
Railroad Corporation and the Stony Brook and Wilton Railroad 
Corporations, now embraced in and forming a part of this original 
contract, may be renewed during the continuance of this agree- 
ment at the pleasure of the Nashua & Lowell Railroad Co. either 
on the present terms or on any other terms not less remunerative 
to said Nashua & Lowell Railroad Cv., which these parties shall 
mutually agree upon at the time of such renewal. - 

Art. 3. The contract now existing between the Nashua & Lowell 
Railroaa Co. and the Northern Railroad Co., dated the twenty- 
seventh day of October, 1857, and providing for the adjustment of 
the business of the Vermont Central and Ogdensburg roads for a 
long period of years, but suspended in its operation until the first 
day of April, 1860, through the intervention of a contract between 
these parties and the said Northern railroad, dated the first day of 
December, 1857, shall, from and after said first day of April, 1860, 
be assumed by these parties on joint account so long as this contract 
shall be in force. 

In witness whereof the parties have hereunto subscribed and 
caused the seals of said corporation to be affixed the day and year 
first above written. 

J. G ABBOTT, 
ISAAC HINCKLEY, 
Committee on part of Boston & Lowell R. R. Co. 


In presence of— 
T. P. TENNEY, 
To J. G. A. and I. H. 
ONSLOW STEARNS, 


DANIEL S. RICHARDSON, 
Committee on part of Nashua & Lowell R. R. Co. 


GEO. STARK, 
To O. S. and D. S. R. 


* * + * * * 
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Exnuisit 3. J.G.S., Ex’r. 


By-Laws of Nashua and Lowell Railroad Corporation. 
SEcTION 1. 
Officers and their duties. 


Article 1. The officers of the corporation shall consist of a board 
of directors, not less than five nor more than seven in number, as 
the corporation shall decide at the annual meeting at which they 
shall be elected—a majority of whom shall constitute a quorum for 
the transaction of business—a clerk and treasurer, all of whom 
shall be stockholders, and shall be chosen by ballot, to continue in 
office one year and until others are chosen to fill their places. 

Article 2. The directors shall choose one of their own number to 
be president, who shall also be president of the corporation, and 
shall preside at all meetings of the directors and stockholders. In 
case of his necessary absence a president pro tem. may be chosen to 
supply his place. 

Article 38. Any vacancy occurring, from whatever cause, shall be 
filled by the directors until the next annual meeting. 

Article 4. The compensation of the clerk and treasurer shall be 
fixed by the directors. 

Article 5. It shall be the duty of the directors to superintend the 
prudential concerns of the corporation; to order instalments and fix 
on the time and mode of payment; to hire such agents and to make 
such contracts as may be necessary for the completion of the rail- 
road, and to exercise all other powers incident to directors of cor- 
porations of a similar nature. It shall also be their duty to call 
meetings of the corporation when duly required; to make reports of 
their acts and doings, receipts, and expenditures to the Legislatures 

of New Hampshire and Massachusetts agreeably to their 
78 respective charters, and to make a report ‘at each annual 

meeting, and oftener if required duly by the stockholders, of 
their management and proceedings and of the situation and affairs 
of the corporation. They shall also appoint a directors’ clerk, who 
shall be sworn to the faithful discharge of his duties, who shall keep 
a fair record of all their proceedings and note the names of all the 
directors present at each meeting. 

Article 6. The treasurer shall give bond, in such sums as the 
directors may order and with such sureties as they may approve, 
faithfully te account for all monies received by him in his said 
capacity and to perform all other duties incumbent upon him. — It 
shall be his duty to collect all instalments ordered by the directors ; 
to receive and safely keep all monies, notes, obligations, and other 
papers or property belonging to the corporation, and to disburse 
or deliver over the same as required by the directors; to keep a 
book or book of accounts in an approved form showing the true 
state of the finances and funds of the corporation, and also a book 
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showing the names of the stockholders and the amount of stock 
owned by each, with all transfers thereof. He shall exhibit at each 
annual meeting, and whenever required by the directors and cor- 
poration, a just account of the receipts and expenditures of the cor- 
poration and of the condition of his department, and shall prepare 
for the directors in season, to lay before the Legislatures of New 
Hampshire and Massachusetts, such statement as their respective 
charters may require. He shall keep the seal of the corporation 
and affix it to all such contracts and instruments made by the cor- 
poration as the directors may order. He shall sell and convey all 
shares on which the instalments shall not be duly paid in the mode 
hereinatter prescribed and perform all other duties imposed upon 
him by the corporation. 

Article 7. It shall be the duty of the clerk, who shall be sworn 
to the faithful performance thereof, to keep a full and accurate record 
of the votes and acts of the corporation and to call meetings as 
hereinafter directed and to perform all other duties incumbent on 
him in his said capacity. 


Secrion II. 
Meetings. 


Article 1. There shall be an annual meeting of the corporation 
on the last Wednesday of May in every year at such time and place 
in Nashua village as the directors may appoint, at which meeting 
all officers shall be chosen. 

Article 2. Special meetings may be called by the directors when- 
ever, in their opinion, it may be necessary by publishing a notice of 
the time and place thereof, signed by the clerk, in the newspapers 
printed in Nashua and in one or more papers printed in the city of 

Boston seven days at least prior to said meeting. 
79 & 80 Article 3. Special meetings shall be called at any time 
by the directors, on the application, in writing and signed, 
of stockholders owning five hundred shares of the capital stock, by 
giving a like notice. 

Article 4. In case of the neglect or refusal of the directors to call 
said meeting when duly required it shall be the duty of the clerk 
to call the same, and, in case of his neglect or refusal, of the treas- 
urer. 

Article 5, At all annual meetings or any adjournment thereof it 
shall be in order to act upon any business coming within the pur- 
view of their acts of incorporation. At all special meetings the sub- 
ject shall be designated in the notice. 

Article 6. Absent members m: iy vote by proxy, duly authorized 


which authority shall be filed by the clerk. 
* * * * 


In writing, 
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81 Section V. 


Amendments. 


Article 1. These by-laws shall be binding on the corporation until 
altered or repealed by the votes of three-fourths of the whole num- 
ber of shares. 


Exuipit 4. J.G.S., Ex’r. 


Boston, July 23rd, 1872. 


At a meeting of the directors of the Nashua & Lowell Railroad 
Co., held at the manager’s office, in Boston, on Tuesday, the 23rd day 
of July, 1872, Messrs. Crowninshield, Richardson, and Sigourney 
were present. 

The monthly statement was presented and read. 

The manager reported that a discrepancy existed between the rec- 
ords of the Boston & Lowell and of the Nashua & Lowell roads as to the 
committee authorized to sign the contract of the Middlesex Central 
railroad, and it was 

Voted to amend the records of this board of May 28. 1872, by 
substituting the name of Edward Spalding in place of the name of 
Henry Sigourney on the committee for executing the Middlesex 
Central railroad contract. 

A communication from Gen’! B. F. Butler, pres. of the Wamesit 
Power Co. of Lowell, with a proposed contract relative to the right 
of way and maintenance of the branch track extending beyond the 
Lowell bleachery, was referred to Messrs. Daniel S. Richardson and 
Hocum Hosford, with full powers. 

The meeting was then adjourned to Young’s Hotel. 

At 2 0’clock p. m. on the above-named date the directors met, ac- 
cording to adjournment, at Young’s Hotel,in Boston. Messrs. Crown- 
inshield, Stearns, Richardson, and Sigourney were present. 

Judge Abbott, of the Boston & Lowell board, presented the sub- 
ject of expenditures made and being made by the several companies 
for improvements, and it was 

Voted, That the expenditures made and to be made by the Boston 

& Lowell R. R. Co. for land and building in Boston fora new 
§2 station and the expenditures made and to be made by said 

corporation for the building and completing the Mystic River 
railroad and for the improvements in Winchester for a new station 
and land for railway purposes, to the amount of $20,000, are to be 
treated in the management of the business under the joint business 
contract existing between said corporation and the Nashua & Lowell 
R. R. Co. as follows, viz: The said Boston & Lowell R. R. Co. are to 
be paid the interest upon such expenditures made and to be made 
at the rate of seven per cent. per annum, at the end of each six 
months, out of the receipts of the joint corporations under said con- 
tract, and which is to be charged-as a part of the expenses of oper- 
ating said railways under said contract, and the cashier of said two 
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corporations and treasurer of the Boston & Lowell R R. Co. is hereby 
directed to make up an interest account upon such expenditures to 
April 1, 1872, and pay the amount found due to the Boston and 
Lowell R. R. Co. out of the joint receipts of said two corporations. 
Also 

Voted, That until a different agreement is made between the Bos- 
ton & Lowell and the Nashua & Lowell R. R. Corporations that the 
use and rents of about 133,000 square feet of land in Lowell, be- 
tween the Northern avenue and the Pawtucket canal, and of the 
flour store and lot of land on Thorndike street near Dutton street, 
in Lowell, belonging to the Nashua & Lowell R. R. Co., and of about 
200,000 feet of land in East Cambridge, filled in since the year 1858, 
belonging to the Boston & Lowell R.R. Co., shall belong to the cor- 
porations under their joint business contract, without further allow- 
ance therefor to either corporation, provided, however, it is not by 
this arrangement intended to express any opinion as to the actual 
or relative value of said parcels of land. 

The meeting was then dissolved. 

Attest : GEO. STARK, Clerk. 


* * . * ¥ * * 


83 Deposition of George Stark. 


Direct examination by Francis A. Brooks, Esq., of counsel 
for complainants : 


Boston, Nov. 5, 1884. 


Int. 1. What is your name, age, and residence, and how were 
you occupied or employed from January, 1857, to 1875, and what 
experience have you had in the operation and management of rail- 
roads? 

Ans. George Stark; sixty-one; Nashua, N. H. From 18057 to 
1875, I couldn’t give the exact months, | was the managing agent 
of the Boston and Lowell and Nashua and Lowell railroads. I have 
been engaged from 1850 to 1857 in the operation of different rail- 
roads in New Hampshire, Massachusetts, and New York, and from 
1875 to 1879 I was engaged in the management of the Northern 
Pacific railroad. 

Int. 2. Whether or not you were made the joint agent or man- 
ager of the Boston and Lowell and the Nashua and Lowell railroads 
under the contract between the two corporations referred to and 
made part of the bill of complaint in this case, dated Jan. 29, 1857, 
and afterwards extended for twenty years from Oct. 1, 1858, a copy 
of which is now shown you. 

Ans. I was. 

Int. 3. Whether or not as such joint agent you came into the pos- 
session or receipt of the earnings of the two railroads under said 
contract and had the general charge and custody of the said earn- 
ings and the disbursement thereof, either directly or through some 
subordinate employed for the purpose and called a cashier. 
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Ans. During that period I was in charge of the affairs of those 
companies and controlled the earnings and disbursements through 
other officers. No money came into my hands. There was an 
officer called a cashier. 

Int. 4. Whether or not as joint agent or manager you had charge 
of the cash receipts or payments under the joint-traffic contract and 
of the making up of the accounts and the division of the net earn- 
ings between the parties to said contract—that is, whether or not 
such accounts were kept and such division made under your au- 
thority or direction as such joint agent or manager. If not, how 

otherwise ? 
84 Ans. They were so kept. 

. Int. 5. Whether or not you, as manager of the railroads 
under this contract, had the selection or appointment of all necessary 
agents or servants, clerks, accountants, ete., including an officer 
termed a “ cashier.” 

Ans. My appointments were subject to the control of the di- 
rectors. | 

Int. 6. Whether or not the cashier,so called, was under the direc- 
tion and control or subject to the instructions of the manager in the 
performance of his duties and the disbursements of moneys. If 
not, then under whose direction or control was he? 

Ans. The cashier was under the immediate control of the man- 
ager, but in matters of importance relating to the money depart- 
ment the directors exercised the control through the manager. 

Int. 7. Whether or not, in the division of the net earnings between 
the two corporations, it was the custom of the manager (while you 
were such manager) to make his drafts or orders upon the cashier 
for the amounts becoming payable to each party as its share of the 
net earnings under the contract. 

Ans. It was the custom. 

Int. 8. Please look at paper now shown you and state what it is. 

Ans. It is a receipt from the treasurer of the Boston and Lowell 
railroad to the Nashua and Lowell railroad. 

Int. 9. Whether or not the said paper is in the words and figures 
following, to wit: 


$6,002.66. Boston, May 8, 1873. 


Received of the Nashua & Lowell Railroad Corporation six thou- 
sand and twoand 6,6, dollars, being thirty-one per cent. of $19,653.76, 
being interest paid and accrued from sundry dates of payment to 
April 1, 1872, on investments as follows: 

Improvements in Boston. 

Improvements in Winchester and Mystic River railroad, as per 
vote of directors passed July 25, 1872. 

Paid June 18, 1873. 

C. E. A. BARTLETT, 
Treasurer Boston & Lowell R. R. 
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Ans. It is. 
85 Int. 10. Whether this payment was made before or after 
any other payment or payments were made in pursuance of 
the directors’ vote of July 25, 1872. 

Ans. This does not seem to have been a matter under my super- 
vision, being between the two separate corporations. I cannot from 
memory answer the question. 

Int. 11. Whether or not you were clerk of the directors of Nashua 
and Lowell Railroad Company in 1872 and for many years before 
that time. 

Ans. I was. 

Int. 12. Please look at the book now shown you and state whether 
it contained the records of the directors of that company as kept by 
you while clerk, ete. 

Ans. It does. 


(Book shown witness is marked for identification “ directors’ 
records, J. G. S., examiner.”) 


Int. 13. It appears by this record that the meeting of July 23, 
1872, was opened or begun at the manager’s office and then ad- 
journed to Young’s Hotel. Whether or not the directors of the 
Boston and Lowell corporation as well as the directors of the Nashua 
and Lowell corporation were present on both occasions—vi. e., both 
before the adjournment and afterward. 

Ans. My memory wouldn't serve me sufficiently well to enable 
me to testify certainly whether they were or not. My record shows 
that after the adjournment to Young’s Hotel Judge Abbott, of the 
Boston and Lowell board, was present. 

Int. 14. By whom was the motion made under which the first 
vote recorded as taken at Young’s Hotel was passed ? 

Ans. The record does not show who made the motion and my 
memory does not serve me in regard to it. 

Int. 15. Please look at the paper now shown you, marked “Ex- 
hibit 6, J. G. 3S., ex’r,” annexed hereto, and state what it is and 
whether or not it is dated the day before the meeting of directors of 
July 23, 1872, above referred to. 


(Defendants object to the question and to the admission of the ex- 
hibit as incompetent.) 


86 Ans. The paper is a letter from Judge Abbott apparently 

to myself, though my name is not in it, dated July 22, with- 
out the year, stating that he might not be able to attend a meeting 
in the morning, but will come at two o’clock; that he will have 
votes prepared upon the report of the committee as to payments of 
interest for the improvements, ete., and that if he was not present in 
the morning he wished the meeting adjourned till afternoon. 


(Exhibit 6 here put in evidence, subject to defendants’ objection, 
as follows: 


ie ae oe w4 


Exuipsit 6. J.G.S., Ex’r. 


My Dear GENERAL: I may not be able to be present in the 
morning at the meeting, from another meeting I must attend, but 
will come in at 2 o’clock. I trust there will be members enough 
present to make a quorum then, as I will have the votes prepared 
upon the report of the committee as to payments of int. for the im- 
provements, etc. If I am not present in the morning please let the 
meeting stand unadjourned till afternoon. 


Sincerely your friend, J. G. ABBOTT. 
42 Court, 22 July.) 


Int. 16. Whether or not that letter refers tothe meeting of directors 
which was to be held on the twenty-third day of July, 1872; if not, 
how otherwise ? 

Ans. I think it refers to that meeting. 

Int. 17. Whether or not the vote or votes mentioned in the letter 
refers to the vote first passed after the adjournment to Young’s 
Hotel. 

Ans. I think it does. 

Int. 18. If this be so and if Judge Abbott brought or presented 
the subject-matter of the vote to the consideration of the meeeting, 
do you think the vote was submitted by any one else than Judge 
Abbott ; and, if so, by whom, other than Judge Abbott, do you think 
it was presented? Have you no recollection upon the matter? 


(Objected to as leading in form, as suggestive, and as asking for 
an opinion.) 


Ans. I have not any recollection upon the matter. I think it 

probable that the matter was submitted by a member of the board 
of Nashua and Lowell directors. 

87 Int. 19. If this vote was submitted by one of the Nashua 
and Lowell directors shoul] not that fact have been set forth 

in your record, and why, in that case, was it not so ‘tated by you as 

clerk ? 

Ans. It was not customary in all cases to state in the record who 
made a motion or who submitted a matter, but simply to state that 
such a vote was passed. I see this by glancing at the records. 

Int. 20. Whether or not the directors of the Boston and Lowell 
Railroad Company were not present with the Nashua and Lowell 
railroad directors after the adjournment to Young’s Hotel. 

Ans. I don’t recollect. 

Int. 21. Was it not the usual custom to hold monthly meetings of 
the directors of both corporations together at the same time and 
wee and after the transaction of the business to adjourn to Young’s 

lotel for the purpose of dining together? 

Ans. It was the usual custom to meet together, and they frequently 
dined together after meeting. 

Int. 22. Why was this meeting of July 23, 1872, adjourned to 
S—166 
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Young’s Hotel, 2 p. m., unless for the purpose of dining together at 
that hotel ? 


(Objected to as leading.) 


Ans. I cannot say. 

Int. 23. Whether or not it is, in your judgment, probable that the 
purpose of this place of adjournment was to enable the directors to 
dine together. 

Ans. I think that is probable. 

Int. 24. Whether or not the action taken at Young’s Hotel, and 
stated in your record as the action of the Nashua and Lowell Cor- 
poration, was participated in by the directors of both corporations. 

Ans. I could not tell without referring to the records of the other 
corporation. 

Int. 25. Were the votes passed at Young’s Hotel taken or passed 
in the dining-room, or wherever the dinner was served, or in some 
other place, and whether the dinner preceded or followed the Po 
sage of said votes, and whether or not the first vote recorded a 
passed at Young’s Hotel was the subject of remark, debate, or dis. 
cussion by any one; and, if so, by whom? Was it passed unani- 

mously, or how otherwise, and who voted for it? 
88 Ans. I do not recollect what room the meeting was held in, 

whether the dining-roota or otherwise. The recorded hour of 
the meeting would indicate that it was before dinner time. Messrs. 
Crowninshield, Stearns, Richardson, and Sigourney, composing four- 
fifths of the board of directors, were present. The record does not 
show whether the vote was unanimous, and does not state who voted 
for and against it. I have no recollection on this point outside the 
record. I have never heard any comment upon the fact of the meet- 
ing being held at Young’s Hotel. 

Int. 26. Whether or not the vote upon the subject of expenditures 
made or being made for improvements was submitted to those mem- 
bers of both boards of directors then present at one and the same 
moment of time and asa single proposition for joint and simul- 
taneous action, or was separately submitted to the members of each 
board of directors for their distinct and separate action thereon suc- 
cessively—i. ¢., were there two votes taken, one by each board, or 
only one vote joined i in by both boards? 

Ans. I have no recollection. 

Int. 27. [t is provided in this vote that the Boston and Lowell 
Corporation should be paid from the receipts of the roads of both 
corporations under the contract, interest at the rate of seven per cent. 
upon the cost or outlay upon the new passenger stations at Boston 
and Winckester and the Mystic River railroad, all belonging solely 
to the Boston and Lowell Railroad Company, and that these pay- 
ments be charged to or treated as the cost or expense of operating 
the two roads under the joint contract. Whether or not, according 
to your experience in railroad book-keeping or accounts, such pay- 
ments could correctly or properly be treated as the e expenses of oper- 
ating the two roads or of either of said roads. 


(Objected to as incompetent and as asking for an opinion.) 


4 


Railroad Company, at the middle of page 11, in these words: 
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Ans. I should say that there is nothing in that arrangement in- 
consistent with the scheme of operation under which the two rvads 
worked. 

Int. 28. Whether or not, in your judgment, as a man of large ex- 
perience in railroads, it is consistent with reason or usage to treat 
money expended in railroad construction as entitled to bear or draw 

interest, payable from or out of the receipts or earnings of the 
89 same road, or of some other road being operated jointly there- 

with. Are not the words “ operating expenses,” as applied 
to railroads, understood by you to relate to the actual cost of work- 
ing or operating railroads already constructed ; if not, how other- 
wise ? 


(Objected to as leading, incompetent, and as asking an opinion.) 


Ans. My opinion would depend upon the contracts or agreements 
under which such entries were made. To the last part of the ques- 
tion I answer, Not always. 

Int. 29. Do you know of any other instance than this where the 
officers or directors of a railroad ever voted to charge to operating 
expense account a sun of money equal to what the interest on the 
cost of a portion of a railroad would be if the cost of such railroad 
were a proper subject on which to base or found an interest charge 
as against the same railroad or any other connecting road ? 


(Objected to as incompetent.) 


Ans. I think I know of other instances. 
Int. 30. Please state any other such instance. 


(Objected to as incompetent.) 


Ans. I have in mind an instance, nearer at home than any other, 
of the action of the directors of the Nashua and Lowell railroad, re- 
ported in their Thirty-eighth Report of Directors, for the year 1875. 
Under this report the directors of the Nashua and Lowell railroad 
(Mr. Brooks objects to any further answer not responsive to the ques- 
tion) provided for new structures in Lowell and reported to their 
stockholders that the interest would be paid by the united roads. I 
know of no other instance. 

Int. 31. Does not the instance you mention come under this same 
vote of July 23, 1872; if not, how otherwise? 

Ans. I presume it does. 

Int. 32. You were, I believe, one of the directors of the Boston 


and Lowell Railroad Company during the year 1874 and one of the 
signers of the report of the directors to the stockholders for the finan- 
cial year ending Sept. 30,1874. By whom was that report drawn up 
or framed ? 


Ans. I was a director at that time. It was probably drafted by 
mvseif and submitted to the board. 


90 Int. 33. Will you be good enough to read that portion of 


the directors’ annual report: for 1874 of the Boston and Lowell 
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“The Partnership between the Boston and Lowell and Nashua and Lowell 
Roads. 


“The working operations of this company were united with those 
of the Nashua and Lowell Railroad Company by an experimental 
contract made in 1857 and renewed in 1558 for twenty years. Since 
then the two roads, with their respective branches, have been worked 
as one. 

“The combination embraces the roads of six small railroad com- 
panies in Massachusetts and three in New Hampshire. The Boston 
and Lowell puts in its main road with its Mystic, its Woburn, its 
Stoneham, and its Lexington Branches, and its leases of the Lowell 
and Lawrence, the Salem and Lowell,and Middlesex Central roads. 

“The Northern and Lowell puts in its main road and its leases of 
the Stony Brook, the Wilton, and the Peterboro’ roads.” 


If these paragraphs were not originally framed or drawn up by 
you, do they contain a correct statement of the facts and relations 
of the parties under the twenty years’ contract, as you understand 
that contract ; if not, how otherwise? 

Ans. I understand this statement as a popular statement, not an 
exact legal statement of the condition of things. 

Int. 34. If taken as a popular statement rather than a strictly 
legal one, is it or not, in your judgment, correct; if not, how other- 
wise ? 

Ans. In my judgment, it is correct In general terms. 

Int. 35. Whether or not the provisions of the vote of July 23, 
1872, in regard to making up the expense account of operating the 
Boston and Lowell railroad, were followed, or pursued, or adopted 
by you as manager. 

Ans. I presume they were. 

Int. 36. Does not the annual returns of the Boston and Lowell 
Railroad Company to the railroad commissioners of Massachusetts 
for the year ending Sept. 50, 1874, show the sum of $39,540.64 as 
paid to the Boston and Lowell Railroad Company by the Nashua 
and Lowell Railroad Company as and for “interest on improve- 
ments?” (See p. 79.) 


(Objected to as calling for the contents of a‘written report.) 


9] Ans. It does. 
Int. 37. Whether or not the return referred to was correct 


(Same objection.) 


Ans. I have no reason to doubt its correctness. 

Int. 38. After the vote of July 23, 1872, and while you were man- 
ager, Whether or not the Boston and Lowell Railroad Company was 
paid out of the joint receipts or earnings of the two roads a sum 
equal to the interest of the cost of the Boston improvements, so called, 
and whether or not, but for this payment to the Boston and Lowell 
Railroad Company out of such receipts, the Nashua and Lowell 
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Railroad Company would not have been paid, as ils 31 per cent. of 

ell said joint receipts, a much larger sum than it actually received. 
Ans. I have no recollection about it, but I have no doubt it was 

so, and that the Boston and Lowell road would have received more 


$e if this interest had not been paid. 

al GEO. STARK. 
r Attest: JOHN G. STETSON, Examiner. 

n ‘ 


Boston, Nov. 12, 1884. 
Present: Francis A. Brooks, of counsel for complainants; S. A. B. 


n Abbott, of counsel for defendants. 

“ The complainants offer in evidence the following additional docu- 
ments, subject to objections as to competency, all other objections 
f being waived. 


7. Extract from record of Nashua and Lowell Railroad Corpora- 
tion, directors’ meeting of June 9, 1876, marked “ Exhibit 7, J. G. 
S., ex’r.” 

8. Record of meeting of directors of Nashua and Lowell Railroad 
Corporation, held June 25, 1877, marked “ Exhibit 8, J. G.S., ex’r.” 

9%. Extract from record of meeting of directors of Nashua and Low- 
ell Railroad Corporation, held Aug. 25, 1877, marked “ Exhibit 9, J. 
G. S., ex’r.” 

10. Extract from record of meeting of directors of Nashua and 
Lowell Railroad Corporation, held Sept. 25, 1877, marked “ Exhibit 

10, J. G.S., ex’r.” 


: 92 1]. Extract from record of meeting of directors of Nashua 
f and Lowell Railroad Corporation, held Oct. 20, 1877, marked 


“Exhibit 11, J. G.S., ex’r.” 
Attest: JOHN G. STETSON, Examiner. 


Exuipit 7. J. G. S., Ex’r. 


Extract from Record of Nash. & L. R. Co.’s Directors’ Meeting, [eld June 
9, 1876. 


“Voted, That in consequence of the dissatisfaction of the stock- 
holders of the Nashua & Lowell Railroad Company, at the interpre- 
tation of the joint contract between this road and the Boston & 
Lowell railrvad, as heretofore carried out, the directors of the Nashua 
& Lowell Railroad Company feel constrained to give notice to the 
directors of the Boston & Lowell Railroad Company of their inten- 
tion to avail themselves of their rights under article 17 of that con- 
tract, and they do hereby ask that the whole subject be referred to 
the referees, as therein provided.” 


Exuipit 8. J. G. S., Ex’r. 


Boston, Mass., June 25, 1877. 


The directors of the Nashua,& Lowell R. R. Corporation met at 
the office of W. A. Tower, in Boston. 
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Present: Messrs. Tower, Richardson, Brooks, McKean, Graves, 
White, and Bailey. 

The president stated that the object of the meeting was to cunsider 
the reports from the committee appointed to investigate the legal 
relations and accounts between this corporation and the Boston & 
Lowell and Peterborough Railroad Corporations made at the last 
meeting of this board. 

Voted, That the majority and minority reports of that committee 
be taken from the table and considered. 

Mr. Brooks moved that the report of the majority of the 

93 committee apointed to investigate the legal relations and ac- 

counts between this corporation and the Boston & Lowell & 

Peterborough Railroad Companies be accepted and adopted, and the 
votes therein recommended be passed. 

Mr Richavdson moved to recommit both reports with instructions 
substantially as follows, to wit: 

Whereas since the contract for joint operation was made with the 
Boston & Lowell railroad the joint business has increased from 
$729,346.70. for the year ending Oct. 1, 1859, to $1,980,654.01 
for the year ending Oct. 1, 1878; and whereas all the profits of this 
increase has| have] been divided between the two companies in the pro- 
portion established by the original contract; and whereas this in- 
crease of business has required large outlays for its accommodation 
on the part of each company: 

Voted, That this committee be requested to ascertain and report 
what outlays the Nashua & Lowell R. R. Co. has made for the 
accommodation of the joint business,and amount of said outlays, and 
what compensation has been received therefor, and also what outlays 
have been thus made, and to what amount, for which this Co. has 
received no compensation. 

Voted, ‘That this committee be requested to ascertain and report 
what outlays the Boston & Lowell R. R. Co. has made for the aecom- 
modation of the joint business, and the amount of said outlays, and 
what compensation has been received therefor, and also what outlays 
has| have] been made, and to what amount, for which the Boston & 
Lowell R. R. Co. has received no compensation. 

Voted, That this committee be requested to ascertain and report 
in what manner and proportion the burden of increased accommoda- 
tions and obligations for the benefit of the joint business has been 
borne by the two companies, and whether any and what modifica- 
tion should be made in the arrangements by which these burdens 
and obligations or compensations therefor have been apportioned, so 
that these matters may be clearly understood and amicably adjusted, 
and so that each Co. shall bear joint proportion of the burdens and 
obligations required by the increased business, as well as receive its 

proportion of the profits thereof. 
v4 ‘The question on this motion was decided in the negative 
and the motion did not prevail. The question recurring upon 
Mr. Brooks’ motion, Mr. Richardson ealled for the ayes and nays, 
which was ordered, and resulted as follows: 
Ayes, Messrs. ‘Tower, Brooks, Graves, & White. 
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Nays, Richardson, McKean, & Bailey, and the motion prevailed, 
passing the following vote: 

Voted, That whereas the vote of directors passed July 23, 1872, 
providing that the Boston & Lowell Railroad Co. should receive 
from the Nashua Company interest at seven per cent. upon thirty-one 
per cent. of the cost or value of additions made by the former Co. 
to its property or construction account, is deemed by us to be in 
plain violation of both the terms and the spirit of the joint-traffic 
contract itself, said vote of July 23, 1872, is hereby rescinded, not 
intending hereby to admit that it was ever competent for the direct- 
ors by passing said vote to modify the provisions of said joint- 
traffic contract reiating to division of expenses, or that said vote 
ever had any legal operation whatever in depriving the Nashau & 
Lowell Co. of the benefits of the provisions of said contract relating 
to the division of the joint earnings under the same. 

Voted, That the clerk of the directors transmit a copy of this vote 
to the directors of the Boston & Lowell R. R. Co. 

Voted, To dissolve the meeting. 


Attest: W. W. BAILEY, Clerk. 


Exuipit 9. J. G.S., Ex’r. 


Extract from Record of Meeting of Directors of the Nashua & Lowell 
R. R. Co., Held at Boston Aug. 25, 1877. 


Present: Messrs. Tower, Richardson, McKean, Brooks, White, 
Graves, and Bailey. 

* x « * + * . 

Mr. Brooks offered the following preatnble and resolution : 

Whereas there exists a difference of opinion between the Nashua 
& Lowell and the Boston & Lowell Railroad Corporations in regard 

to the propriety of the charge made to the Nashua & Lowell 
95 Railroad Corporation for 51 per cent. of the interest upon the 
cost of the Boston improvement, so called, under and by 
virtue of a vote of directors of the Nashua & Lowell Corporation 
passed July 23, 1872, therefore, to avoid all difficulty on this point— 

Resolved, That this subject be referred for determination to the 
referees named in the joint-traflic contract, and that the Boston and 
Lowell Railroad Corporation be requested to concur in such. 

Mr. Richardson moved to amend the same, so as to include all 
questions relating to the division of expenses, payments, and income 
between the two corporations. 

Voted, That the amendment moved by Mr. Richardson be re- 
jected. 

Voted, That the preamble and resolution offered by Mr. Brooks 
be adopted. 

* * * * * + 
Voted, That the meeting be dissolved. 
A true record. 


Attest: W. W. BAILEY, Clerk. 
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Exurpir 10. J.G.S., Ex’r 


Extract from Record of Meeting of the Directors of the Nashua and Lowell 
Railroad Corporation Held Sept. 25, 1877. 


Present: Messrs. Tower, Richardson, Brooks, White, and Bailey. 

On motion of Mr. Brooks— 

Voted, That a committee of three be appointed for preparing the 
annual report to the Mass. R. R. commissioners for the year ending 
Sept. 30, 1877, and for ascertaining and receiving the Nashua & 
Lowell R. R. Company’s share of the net earnings of the two corpo- 
rations under the joint-traflic contract since April 1, 1877, and to 
consider the subject of declaring a dividend of such earnings, and to 
receive any sums to which the Nashua & Lowell R. R. Company is 
entitled, if anything, not heretofore accounted for. 

The president appointed Messrs. Brooks, Bailey, and White the 
committee in accordance with the previous vote. 

A true record. 


Attest: W. W. BAILEY, Clerk. 


96 Exuipit ll. J.G.S., Ex’r 


Extract from Record of Meeting of Directors of the Nashua & Lowell 
R. R. Corporation Held Oct. 20, 1877, at the Office of Tower, Giddings 
& Co. 


Present: Messrs. Tower, Richardson, Brooks, McKean, Graves, 
White, and Bailey. 

Mr. Brooks offered the following resolution : 

Whereas the question of charging the Nashua & Lowell R. R. 
Co. with 31 per cent. of interest upon the cost of the Boston and 
Winchester depot and stock purchase in Salem & Lowell and Lowell 
& Lawrence R. R. Companies and of charging the Boston & Lowell 
R. R. Co. with 69 per cent. of the cost of the freight depot at Lowell 
is in dispute between the Nashua & Lowell and Boston & Lowell 
R. R. Companies: 

Therefore resolved, That, for the purpose of arriving at an amica- 
ble adjustment of the joint accounts between the two roads for the 
six months ending Sept. 30, 1877, the Nashua & Lowell R. R. Co. is 
willing to be charged in joint account with one-half of 31 per cent. 
of the interest of said investments made by the Boston & Lowell 
R. R. Co., and that the Boston & Lowell R. R. Co. may be charged 
with only one-half of the 69 per cent. of the outlay made by this 
company upon its new freight-house at Lowell. 

Mr. Richardson moved that the resolution be referred to a com- 
mittee of two of this board to meet a like committee of the Boston 
& Lowell board of directors to determine whether such a compro- 
mise substantially can be carried out between the two corporations, 
and report at the joint meeting Oct. 23 inst. 
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oe Richardson’s motion was rejected. Mr. Brooks’ resolution 
passed. 
Mr. Brooks offered the following resolution, which was adopted : 
Resolved, That the president of this company be requested to 
communicate the foregoing resolution to the Boston and 
97 Lowell R. R. Co. at once, and to request definite action thereon 
by them on or befure the 23d inst. 
: Voted to dissolve the meeting. 
a A true record. 


Attest: W. W. BAILEY, Clerk. 


Exuipit 12. J. G. S., Ex’r. 


Vote of Directors of Boston & Lowell R. Co. at Meeting Held Oct. 9, 1877. 


Voted, That the directors of this corporation, if the directors of 
the Nashua & Lowell R. R. Co. shall desire so to do, will submit all 
matters and questions in reference to and growing out of the joint 
transaction of business by said corporations and the joint-traffic con- 
tract between them, and all other differences and questions between 
them of any description and all claims of any nature of the one cor- 
poration upon the other to the arbitrament and determination of the 
referees named in said joint-traffic contract. 

Voted, That a copy of said vote be transmitted to the directors of 
the Nashua & Lowell R. R. Co. in reply to their note of August 25, 

. 1877, on the same subject, received at the meeting of this board, 
Sept. 11, 1877. 
* 
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Attest: C. E. CRAM, Clerk. 


Deposition of Charles E. Cram. 


Direct examination by Francis A. Brooks, Esq., of counsel 
for complainants: 


Boston, Nov. 12, 1884. 

Int. 1. Please state your name, age, residence; and, if you are 
clerk of the Boston and Lowell Railroad Corporation and of the 
board of directors thereof, state how long you have been such 

clerk. 
98 Ans. Charles E. Cram; forty-five; Winchester, Mass.; I 
was appointed Aug. 14, 1877, and have continued to be clerk 
since that time. 

Int. 2. Whether, during the existence of the joint-traffic contract 
between the Boston and Lowell and Nashua and Lowell Companies 
it was the custom of the board of directors of both corporations to 
hold monthiy meetings together, jointly or in common, in the city 
of Boston. 


(Objected to.) 


Ans. It was. 
9—166 
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Int. 3. Whether or not there was present at such meetings a 
clerk to make a record of the proceedings in behalf of each of the 
two corporations. 


(Objected to.) 


Ans. A clerk was present representing each corporation. 

Int. 4. Whether or not in record of these joint meetings, as kept 
by you, the fact that they were participated in by the Nashua and 
Lowell directors was set forth, or whether your record contained 
evidence of any action had or participated in on these occasions by 
the Nashua and Lowell directors. 


(Objected to.) 


Ans. It was not necessarily set forth. Sometimes my record 
showed that the meeting was joint, but not always. 

Int.5. Whether or not ordinarily your record of these joint 
meetings was made up without showing the presence or participa- 
tion therein of the Nashua and Lowell directors. 


(Objected to.) 


Ans. I can hardly answer that question; I should say it was about 
an even thing. Generally speaking, the fact of the joint meeting 
only appeared when committees were appointed involving the joint 
action of both boards. 

Int. 6. Whether or not, when you first became clerk, the same 
person, Gov. Talbot, the president of the Boston and Lowell Com- 
pany, usually presided at these joint meetings, if present. 


(Objected to.) 


Ans. My recollection is that he always presided, if present. 
Int. 7. Whether or not at such meetings motions or votes 
99 were put at one and the same time for the action of all the 
directors present; if not how otherwise. 


(Objected to.) 


Aus. When the votes related to joint matters they were passed 
upon jointly. 

Int. 8. Please refer to a vote found in your record of joint meet- 
ings held Jan. 24, 1871, relating to the new Boston station, and read 
the same to the examiner, to be taken down by him in answer to 
this question. 


(Objected to.) 

Ans. I find an allusion to the matter, not, however, in the form 
of a vote. It is as follows, as the record shows: 

“The manager submitted and read an estimate of the cost of the 
proposed new station-house in Boston and presented plans of same.” 

Int. 9. Please refer to record of a joint meeting held Jan. 23, 1872, 
and state what the record shows to have been done by the directors 
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of the Boston and Lowell Company in regard to the new Boston 
depot at that time, if anything. 


(Objected to.) 
Ans. The record is as follows: 


“The manager submitted plans and drawings of the contemplated 
depot building in Boston, when it was voted that the manager pro- 
ceed to the erection of the same substantially in accordance with 
the plans submitted.” 


Int. 10. Please look at the record of joint meeting held July 23, 
1872, and state whether it contains a vote passed relating to the 
payment to the Boston and Lowell Company, out of the receipts of 
the joint corporetions, of interest on the cost of the Boston depot 
and other property of the Boston and Lowell Company. 


(Objected to.) 


Ans. It does contain such a vote. 

Int. 11. Please look at the record, made in behalf of the Nashua 
and Lowell railroad directors, of the joint meeting of July 23, 1872, 
as set forth in Exhibit 4, and state whether or not the vote last re- 
ferred to appears in both records in the same language. 


(Objected to.) 


100 Ans. The records seem to be identical. 

Int. 12. Please look at paper now shown you, marked “ Ex- 
hibit 12, J. G.S., ex’r,” and state whether it is a correct copy of a 
vote or votes passed by the Boston and Lowell Company at a sep- 
arate meeting of their directors, held Oct. 9, 1877. 


(Objected to.) 


Ans. It is a correct copy. 

Int. 13. Please refer to the record of a vote passed at a joint meet- 
ing of the directors of both companies held Sept. 26, 1876,and read 
the vote therein relating to the printing of the votes of the directors 
of both corporations. 

Ans. I read as follows: 


“Voted, That Messrs. Burke and Amory, the latter for the Nashua 
& Lowell Railroad Company, be a committee to read over the copies 
from the records of votes passed by the joint boards and repcrt with 
a view to their being put into print.” 


Int. 14. Do you know whether this vote was carried out or any- 
thing done with regard to the preparation of a book containing such 
votes? | 

Ans. I don’t know anything further than what I have just said. 
The only book that I know of was not printed. 

Int. 15. If it came to your knowledge in any way that a book 
containing the votes of both boards of directors was being made or 
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prepared by any one at any time, please state your knowledge or in- 
formation in that respect. 


(Objected to.) 


Ans. My recollection is that such a book was begun, but whether 
finished or not I am in doubt, as the one who had the matter in 
charge died shortly after my attention was first called to the subject. 
I don’t know whether he finished it or not. 


(Cross-examination reserved.) 


CHARLES E. CRAM. 
Attest: JOHN E. STETSON, Examiner. 


101 ExHIpsit 13. 


Boston, Nov. 19, 1884. 

Present: Francis A. Brooks, Esq., of counsel for complainants. 

Due adjournment having been had to this time and place and 
counsel for defendants not being present, counsel for complainants 
states that he will proceed with his evidence, consenting that coun- 
sel for defendants may enter objections hereafter to any evidence in- 
troduced by him with the same effect as if entered as the evidence 
is being introduced, and also reserving to the defendants all rights 
of cross-examination. 

Counsel for complainants thereupon offers in evidence an extract 
from the records of directors of Nashua and Lowell Railroad Com- 
pany, being page 101 of said records, being record in part of meet- 
ing held May 28, 1872, and the same is marked “ Exhibit 138, J. G. 
S., ex’r.” 

Counsel for complainants produces a pamphlet entitled “ Rules of 
the Boston and Lowell and Nashua and Lowell Railroad Companies 
for the government of the executive service,” ete., and offers in evi- 
dence the first five pages thereof, and the same is marked “ Exhibit 
47.0.8.%" : 

Counsel for complainants thereupon examines as witnesses Charles 
E. A. Bartiett and William W. Bailey. 


Attest: JOHN G. STETSON, Examiner. 


Exuisit 13. J. G.S., Ex’r. 


Copy of Record of Directors of Nash. & L. R. R. Co., being page 101 of 
said Records, being Record in Part of Meeting Held May 28th, 1872. 


Boston, J ay 28th, 1872. 
At a meeting of the directors of the Nashua & Lowell Railroad 
Corporation held at the office of the manager, in Boston, on Tues- 
day, May 28th, 1872, at 11 o’clock a. m. 
102 Present: Messrs. Crowninshield, Spalding, and Sigourney. 
The monthly statement of receipts and expenditures for 
April was read. 
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Printed copies entitled “ Rules of the Boston & Lowell and Nashua 
& Lowell Railroad Companies for the government of the executive 
service, revised and adopted by the board of directors,” was sub- 
mitted by the manager, when it was 

Voted, That the same be adopted by this board. 

Printed copies entitled “ Local Passenger Tariff, Boston, Lowell 
and Nashua railroad and branches, takes effect June 1st, 1872,” was 
submitted by the manager, when it was 

Voted, That the same be adopted by this board. 


Exuipsit 14. J.G.S., Ex’r. 
(Page 1.) 


Rules of the Boston & Lowell and Nashua & Lowell Railroad Companies 
for the Government of the Executive Service. Revised and Adopted by 
the Boards of Directors. 


(Page 2 is blank.) 
(Page 3.) 
General Rules and Duties of Officers and Agents. 


Manager. 


The chief executive officer of the joint roads shall be entitled the 
manager. 

It is his duty to act as the agent of the directors, and, as the re- 
sponsible head of the joint companies, to direct and control their 
affairs in every department. 

He shall carry out the views of the directors in making all con- 
tracts for the management, operation, maintenance, and business 
connections of the roads, enforce the regulations adopted by the 
board, and devote lis time and abilities to promote the best interests 

of the joint companies. 
103 He shall have power to employ for the service of the com- 
panies all necessary agents or servants, and may also dismiss 
or authorize the dismissal of any person so employed for neglect 
or violations of duty or for incompetence or other sufficient cause. 

The books, records, and statistics of the various departments shall 
be kept under his immediate supervision. He shall see that all the 
accounts are duly and promptly kept up; that the joint property is 
well preserved and properly used, requiring a strict accountability 
from all engaged in every department of the service. 

All pay-rolls, bills, or claims against the company shall be sub- 
mitted to him before payment, and shall only be paid after his ap- 
proval shall have been endorsed on the same; nor shall any pur- 
chases be made on account of the company without his knowledge 
or general permission. 

He shall confer with the board in relation to all measures con- 


aT ee es Pe ee ee cial : ng Ee ee ee ae sk ae ee ae ae ey ge 


Benes es : 


THE NASHUA & LOWELL RAILROAD CORPORATION VS. 


(Page 4.) 


templated, and shall report from time to time the condition of the 
several affairs under his charge, and suggest such arrangements as 
the common interest may, in his opinion, require. 


Superintendent. 


The superintendent shall have immediate charge and control, , 
under the direction of the manager, of the running departments of ~~ 
the joint roads and branches, and his orders must be respected and 
obeyed accordingly by all employed. 

It shall be his especial duty to see that the subordinate officers 
and servants of the company are at all proper times on the alert 
and faithfully performing their respective duties; that the rolling 
stock is kept in perfect order for use ; that the running arrangements 
of the roads ere well understood and properly carried out; that no 
unnecessary delays occur in running the trains, and that all the pre- 
cautionary rules of the road to promote the safety and comfort of 
travellers are fully enforced. 

Ife shall have charge of the repair shops and of the motive power, 
rolling stock, and fixed machinery, and keep the same in thorough 

repair, in accordance with the direction of the manager. 
104. He shall assign to the workmen under his charge such hours 
of working as may be prescribed, and, through the master 
machinists, enforce a strict observance of the regulations of the 
shops. ; | 

He shall also confer and advise with the manager in all matters 
of importance within his supervision, and, so far as in his power, 
assist him in the promotion of efficiency and economy in every de- 
partment. 


Assistant superintendents. 


In cases of emergency the general freight agent will act as assist- 
ant superintendent on the Boston & Lowell road and the Mystic, 
Stoneham, Woburn, and Lexington Branches. 

The agent at Lowell will act as assistant superintendent on the 
Salem & Lowell, Lowell & Lawrence, and Stony Brook roads, and 
the agent at Nashua will act as assistant superintendent on the 
Nashua & Lowell and Wilton roads. 


(Page 5.) 


Cashier. 


The cashier shall have charge of receiving and paying out all 
moneys of the joint roads, and shall give sureties to the satisfaction 
of the directors for the faithful keeping and proper appropriation 
of the funds. 

He shall receive daily at his office, in Boston, all moneys, securi- 
ties, or certificates of deposit forwarded to bim by the collecting 
agents, giving proper credit for the same on his books, and shall 
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make a daily report to the manager of the balances on hand, and 
such other reports as may be required. 

His payments shall only be upon such orders, bills, pay-rolls, or 
accounts as shall have been drawn or approved in writing or other- 
wise authorized by the manager and duly classified - recorded 
by the chief clerk ; and said vouchers, when duly paid and receipted, 
shall be returned for preservation to the chief clerk, who shall pass 
his receipt for the same. 


Chief clerk. 


The chief clerk shall keep, at the office of the manager, and in 

the forms by lim prescribed, the entire accounts of the income 

105 and expense of the roads, and also such books of record or 
statistics as may be required. 

He shall make up all accounts for settlement with the freight and 
ticket agents, and also with connecting roads, and all other parties 
whose accounts are not in due course regularly adjusted in detail 
through the subordinate departments. He shall make up and ap- 
portion the net earnings between the roads, under the direction of 
the manager, in accordance with the provisions of the joint contract. 

His accounts shall be so arranged as to constitute a check upon 
all the financial departments, and no funds of the joint roads shall 
in any way pass through his hands. 

He shall also assist the manager in any and all matters of office 
business wherein his aid may be required. 


Deposition of Charles E. A. Bartlett. 


Direct examination by Francis A. Brooks, Esq., of counsel 
for complainants : 


Boston, Nov. 19, 1884. 


Int. 1. What is your name, age, and residence? Are you now 
the treasurer of the Boston and Lowell Railroad Corporation, and 
how long have you been such treasurer ” 

Ans. Charles E. A. Bartlett; forty-eight; Chelmsford, Mass. ; I 
was elected March 23, 1869, and since then have been treasurer. 

Int. 2. Were you in the employ of the Boston and Lowell and 
Nashua and Lowell Railroad Corporations while these two roads 
were operated together under the twenty years’ joint contract, so 
called? Ifso, in what capacity and during what period of time? 

Ans. I was; as ticket-seller, paymaster, and cashier, becoming 
cashier Aug. 28, 1866, and so continued during the continuance of 
the contract. 

Int. 3. Please look at the pamphlet now shown you, marked Ex- 
hibit 14, entitled “ Rules of the Boston and Lowell and Nashua and 
Lowell Railroad Companies for the government of the executive 

service, revised and adopted by the boards of directors,” 

106 and purporting to have been printed at Boston in 1872, and 
state whether or not it was in use while you were cashier. 

Ans. It was. 
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Int. 4. Please look at page five of said pamphlet, under the head- 
ing “ Cashier,” and state whether or not your duties as cashier of the 
joint roads are there particularly stated and defined or prescribed. 

If not, how otherwise ? 

Ans. They are, with such additional verbal instructions as were 
from time to time received from the manager. 

Int. 5. Whether or not those rules were observed by yourself and 
the other employees of the joint roads therein mentioned. If not, 
how otherwise ? * 

Ans. They were by myself. 

Int. 6. Whether or not the joint net earnings were divided or 
paid over by you to the two corporations in April and October of 
each year or at intervals of six months during the existence of the 
joint contract. 

Ans. They were. 

Int. 7. Upon whose authority and by whose direction was this 
done? In what way was such authority or direction signified or 
made known to you? 

Ans. On the approval of the manager, payments being made on 
his draft on me as cashier in favor of each of the two corporations. 
These drafts were made every six months, April and October of each 
year. 

Int. 8. If any payments were made by you as cashier from the 
joint funds or earnings of the two corporations to the Boston and 
Lowell Company alone as and for interest, reckoned at seven per 
cent., upon the cost of shares of the capital stock of the Salem and 
Lowell and Lowell and Lawrence Railroad Corporations, bought 
and owned solely by the Boston and Lowell Railroad Company, 
please state the time and amount of such payments and of each of 
them, the total amount of all such payments, and the amount in all 
taken from the proper share of the Nashua and Lowell Railroad 
Company in making ali such payments. 

Ans. In answer to this question I present schedule showing the 
amounts and times of such payments, as follows: 


107 SCHEDULE. 


Interest on Investment in Stock of the Salem & Lowell R. R. and Lowell 
& Lawrence R. R. Charged to Boston, Lowell and Nashua [Railroads 
by the Boston & Lowell Railroad Corporation and Paid to said Last- 
Named Corporation. 


ies. Bi Pe O caneiboda sti imacaiinidclasiiiaitlaes agaist a $6,017 69 . 

Aeetl 3, 166s .n0cnusnepusisncenieinningie 5,146 76 c 
Grete. 5 . aiuto cities te 7,093 43 ; 
Rt 5 DESO ceccminscndiinandciniics scstidiiissenilitibiainia issceaiaianaan i 5,475 59 

Ste. Bs: cnesvensnisiietaiiacibiamiaiantt tniiniiaiiadiataa ial 7,103 59 

Beet J SEG rene ocssinasineitonnieicsniitctntir iia 5,475 59 

ete. 5. . wean ee ee 7,103 59 

Apets 1, SRA wncmaticintnsdininmennntniieiiaiiipbiies meionia 5,475 59 


Uste. 3, ~*  eanccsdidedns conmmniiedaaeen 7,103 59 
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UE E,, BOOM tclbite ethane wenictchnal sciaiaieitisahtnsatimiiadat $5,067 84 
CB wee sider meee tence ee 6,289 59 
April 1, 1877 -..---- MADE SGA ESS PS 5,882 59 
Ng EES slid SON eg REESE ae es SF SR a FDI SEE ES 6,289 59 
BENE 1, REGO cncidsncnces an cms teildonnde 5,882 59 
aS EE ene ie” ce eR REE aT SRE ga . 6,289 59 
ey RR ae eee ER SN Rm I 4,032 87 


$95,730 35 
BED scinwrinincomwdviiis sitiosinn soreness caliagan cpus 29,676 41 


Int. 9. If any payments were made by you as cashier from the 
said joint funds or earnings of both roads to the Boston and Lowell 
Railroad Company alone as and for interest, reckoned at seven per 
cent., upon the cost of the new passenger stations at Boston and 
Winchester and the Mystic River railroad, all being the sole prop- 
erty of the Boston and Lowell Corporation, please state the times and 
amount of all such payments made before the month of June, 1877; 
also the times and amounts of all such payments made after June, 
1877, and the portion or amount of such payments which belonged 
to or was taken from the share or interest of the Nashua and Lowell 
Railroad Company in such joint funds. 

Ans. In answer to this question I present schedule showing the 
amounts and times of such payments. The aggregate of such pay- 
ments made before June, 1877, is $434,730.07, and payments made 
after that date, $169,154.40. 


108 (The schedule presented is put in evidence and marked 
“Exhibit 15, J. G.S., ex’r.”) 


Int. 10. Whether or not, as treasurer of the Boston and Lowell 
Railroad Company, you received from the Nashua and Lowell Rail- 
road Company $6,002.66, on or about the eighteenth day of June, 
1873, under or in pursuance of the vote of directors passed July 23, 
1872, as set forth in the original receipt now shown you and marked 
“ Exhibit 1” by the examiner. 

Ans. I did. The receipt reads as follows: 


Exurpit l. J.G.S., Ex’r. 
No. 7. 
$6,002.66. Boston, May 8, 1873. 

Received of the Nashua and Lowell Railroad Corporation six 
thousand & two & +°,"; dollars, being thirty-one per cent. of $19,653.76, 
being interest paid and accrued from sundry dates of payment to 
April 1, 1872, on investments as follows: Improvement in Boston ; 
improvements in Winchester and Mystic River railroad, as per vote 
of directors passed July 25, 1872. 

Paid June 18th, 1875. 


C. E. A. BARTLETT, 
Treas’r Bos. and Lowell R. R. 
10—166 
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Int. 11. Was this sum of $6,002.66 any part of the sums men- 
tioned by you in your ninth answer ? 

Ans. No, sir. 

Int. 12. Whether this sum of $6,002.66 so paid you as treasurer 
of Boston and Lowell Railroad Company was reckoned as thirty- 
one per cent. of the interest on the amount expended in improve- 
ments of the Boston and Lowell railroad at Boston (including sta- 
tion at Winchester and Mystic River railroad) prior to April 1, 
1872—that is, interest on such expenditures from the time they 
were made until April 1, 1872; if not, how otherwise? 

Ans. It was. 

Int. 18. Whether or not you, as cashier of the two corporations 
and treasurer of the Boston and Lowell Railroad Corporation, made 
up this interest account as directed by the vote of July 23, 1872. 

Ans. I did. 

Int. 14. Whether or not, in making the payment mentioned 

109s in Exhibit 15, ninth answer, out of the joint receipts of the 
two corporations, or in receiving the same as per vote of di- 
rectors passed July 25, 1872, you understuod you were acting under 
a vote passed by the directors of both corporations or of one only. 

Ans. These payments were made on the approval of the manager, 
wholly by his directions. 

Int. 15. Whether the expenditures by the Boston and Lowell 
Railroad Company in building the new passenger stations at Boston 
and Winchester on its own road were treated by you in your books 
as expenses of construction or expenses of operating the road. 
Under what head were they finally entered in making up your 
returns to the railroad commissioners of Massachusetts ” 

Ans. They were charged to construction. 

Int 16. Whether or not, in your judgment as a railroad account- 
ant, such expenditures could be properly treated as expenses of 
operating the Boston and Lowell railroad. 

Ans. No, sir. 


C. E. A. BARTLETT. 
Attest: JOHN G. STETSON, Examiner. 


Boston, Nov. 19, 1884. 

The counsel for the orators here gives notice to the counsel of the 
defendants that, at the time of drawing the bill of complaint in this 
cause, he was not aware that the sum of $6,002.66 had been paid 
over by the Boston and Lowell Railroad Corporation or its treas- 
urer, as shown by the voucher here produced and marked “ Exhibit 
1,” nor of the sum of $6,017.96 having been paid over to the Boston 
and Lowell Railroad Company out of funds belonging wholly to the 
Nashua and Lowell Railroad Company, on or before the first day of 
October, 1871, as thirty-one per cent. of a sum equivalent to interest 
on the cost of investments made by the former company in the 
shares of the Salem and Lowell and Lowell and Lawrence Railroad 
Companies cast at the rate of seven per cent. per annum; and that, 
if necessary, the orators -will move the court for leave to amend 
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their bill of complaint in order to embrace a claim for the recovery 
of these two sums. 


Attest: JOHN G. STETSON, Examiner. 


110 Deposition of William W. Bailey. 


Direct examination by Francis A. Brooks, Esq., of counsel 
for complainants: 


Boston, Nov. 19, 1884. 


Int. 1. Please state your name and residence; and, if a director 
of the plaintiff corporation and the clerk of the directors of said 
corporation, how long have you held each of said offices? 

Ans. William W. Bailey; Nashua, N. H. I am a director and 
have been since the annual election in May, 1874. I have been 
clerk of the board of directors since June, 1875. 

Int. 2. Please look at the record of directors’ meeting held May 
28, 1872, containing a vote adopting rules, as shown in Exhibit 15, 
and state whether or not that meeting was a joint meeting of the 
boards of directors of each of the two corporations. 

Ans. I suppose it was, and from the record I have no doubt of it. 

Int. 3. Please look at the vote of directors of plaintiff corporation 
at a meeting held June 25, 1877, being same contained in Exhibit 
8, and state whether that vote was communicated or made known 
by vou to the directors of the Boston and Lowell Railroad Company. 

Ans. It was my duty to do so under the vote, and I have no 
doubt I did it. 

Int. 4. Whether or not it was the custom during the joint con- 
tract, since you became director, to hold meetings of the directors of 
both corporations, jointly or in common, once a month. 

Ans. It was. 

Int. 5. Whether or not at the meetings so held business was 
transacted by both boards of directors as if they composed the 
directors of a single company, and propositions were submitted and 
acted upon at the same moment of time and by single votes passed 
by the members of both boards voting together. 

Ans. It was; the question being put by a common presiding 
officer to both boards at the same time. There were exceptions to 
this practice. 

Int. 6. Do the records of these joint meetings, as kept by you, 

show the fact that the votes passed at such meetings were 
111 participated in by the members of the Boston and Lowell 
board of directors ? 

Ans. They do not. 

Int. 7. If such was the fact,why did not you, as clerk, make it ap- 
pear in your record ? 

Ans. My duty was simply to record the action of the board of 
directors, of which I was clerk. 

Int. 8. Whether or not there was in attendance at those joint 
meetings a clerk of the directors of the Boston and Lowell Corpo- 
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tion. 


Attest: 


ExuHireit 15. 


Boston im- 


J.G.5., Ex’r. 
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ration to keep a record of said meetings on behalf of that corpora- 


Ans. There was at all joint meetings at which I was present. 


WILLIAM W. BAILEY. 
JOHN G. STETSON, Examiner. 


Interest on Investments Charged to Boston, Lowell and Nashua R. R. 
by the Boston and Lowell Railroad. 


| 


Mystic River Winchester 


complainants: 


Deposition of William W. Bailey Continued. 


-provements.| railroad. | depot. 
| | 
Oe 20 | $20,013 27 $3,623 65 | $700 00 
DOwts 1, SR eiieneticsdnee 26.093 29 4,705 75 | 700 00 
8. 11,175 37 5,173 37) 700 00 
RUE 3, Berths d0.0L8 O6 5,445 62 | 700 00 
1 ge es 41,277 63 6155 05 700 00 
MUTE 5g BER ckitwwitiiisititicintinns 12.009 28 8.110 15 | 700 00 
Se a i ii eis 42.029 90 7,223 60 | 700 OO 
UES Ba aliicinticiiin inne 4? O28 90 7,223 60 | 700 00 
Se Ra. alii tenia 42.029 90 8.045 86 700 00 
ee Gt, Sree 42,000 46 8,045 86 = 700 00 
$363,977 56 $638,752 51 | $7,000 00 
i RO 42.000 46 8,045 86 700 00 
NS 3 POOR eit coniiee 42,000 46 8,045 86 700 00 
a ha eben 42,000 46 | 8,045 86 700 OO 
ek he eae es 14,000 15 | 2 OS1 96. 230 So 
$140,001 53 | $26817 54 | $2338 33 
$503,979 09 | $90,572 05 | $9,933 33 
31 % | 156,238 52] 28077 33! 2893 33 
112 Boston, Nov. 26, 1884. 


_— o Who T ‘anal vo i 
I resent: Francis A. Brooks, Esq., of counsel for complain- 
ants; Josiah G. Abbott, Esq., of counsel for defendants. 


Cross-examination by Jostan G. Anport, Esq., of counsel for 


Cross-int. 9. Have you any means of knowing whether the meet- 
ing testified to by you in auswer to Int. 2 was a joint meeting of the 
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directors of each corporation, except by examining the record of the 
plaintiff corporation ? 

Ans. I have not. 

Cross-int. 10. Whether, while you acted as clerk of the plaintiffs’ 
directors, you ever recorded a vote as passed by the plaintiffs’ di- 
rectors, unless you were satisfied it was passed and voted upon by a 
majority of plaintiffs’ directors. 

Ans. I never did. 

Cross-int. 11. Whether, at all the monthly meetings of the plain- 
tiffs’ directors you have testified to, there were presented at those 
meetings a monthly statement of the receipts and expenditures of 
the joint corporations, and containing an apportionment of the shares 
of the receipts of each of the corporations. 

Ans. It was the practice to present such a report at all the regular 
monthly meetings, and I do not recollect any such report that did 
not contain the apportionment referred to. 


Direct examination resumed: 


Int. 12. In reference to Int.9 and your answer thereto, please look 
at the record of the directors’ meeting held July 23, 1872, now shown 
you, in which I find this language: 


“The manager reported that a discrepancy existed between the 
records of the Boston and Lowell and of the Nashua and Lowell 
roads as to the committee authorized to sign the contract of the 
Middlesex Central railroad, and it was— 

Voted to amend the records of this board of May 28, 

113 1872, by substituting the name of Edward Spalding in place 

of the name of Henry Sigourney on the committee for exe- 
cuting the Middlesex Central railroad contract.” 


Whether or not this meeting of May 28, 1872, is the same referred 
to in your second answer; if not, how otherwise. 


(Objected to as incompetent and leading in form.) 


Ans. I suppose it must be, as they are of the same date. 

Int. 13. Whether or not more than one directors’ meeting was 
held May 28, 1872, so far as appears by the records. 

Ans. | do not find from the reeords that there was more than one 
meeting held on that day, May 28, 1872. 


Cross-examination resumed: 


Cross-int. 14. Have you any personal knowledge in reference to 
your two last answers, and is not your knowledge upon that subject 
entirely obtained from an examination of the records of the directors 
of the plaintiff corporation ? 

Ans. I have no personal knowledge in regard to those last two 
answers, aud my knowledge is so obtained. 


WILLIAM W. BAILEY. 
Attest: JOHN G. STETSON, Examiner. 
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114 Evidence for Defendants. 


Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, John G. 
Stetson, examiner. 


Present: Francis A. Brooks, of counsel for complainants; J. H. 
Benton, Jr., Esq.,and A. A. Strout, Esq., of counsel for defendants. 


Deposition of Josiah G. Abbott. 


Direct examination by A. A. Strout, Esq., of counsel for de- 
fendants: 
Bosron, July 8, 1885. 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Josiah G. Abbott; over sixty; Wellesley, Mass.; lawyer ; 
office in Boston. 

Int. 2. Were you at any time connected with the Boston and 
Lowell railroad; and, if so, when and in what capacity? State 
fully. 

Ans. I was. I was director from, I should say, about 1857 until 
1885. The last three or four years I was president of the road. 
Since January I have held no office, and hold no stock in the road. 


(Adjourned.) 

Jury 10, 1885. 

Int. 5. Do you recollect the time when the contract between the 
Boston and Lowell Railroad Corporation and the Nashua and Lowell 
Railroad Corporation, dated Feb. 1, 1857, for the joint operation and 
inanagement of said railroads, went into practical operation ? 

Ans. I recollect it perfectly well. It went into operation either at 
the time of or immediately after its date. 

Int. 4. Please state what lines of railroads at that time were oper- 
ated under said contract. 

Ans. The Boston and Lowell and Nashua and Lowell. I am not 
certain whether the Salem and Lowell and the Lowell and Law- 
rence were operated under it at first; and, if not, they were taken on 
soon after, as also the Wilton and the Stony Brook. I think the 

two latter were in the original contract. 
115 Int. 5. Please state between what points said railroad was 
situated. 

Ans. Boston and Lowell, between Boston and Lowell, and also 
a branch to Woburn; the Nashua and Lowell, between Lowell and 
Nashua; the Lowell and Lawrence, between Lowell and Lawrence: 
the Salem and Lowell, between Salem and a point between Lowell 
and Lawrence, I think at Tewksbury; the Wilton, between Nashua 
and Wilton, in New Hampshire, and the Stony Brook, between 
North Chelmsford and Groton Junction. The Boston and Lowell 
was about twenty-six miles long, independent of the Woburn Branch ; 
the Nashua and Lowell was-about fifteen miles long; the Lowell 
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and Lawrence, I think, thirteen miles; and the Salem and Lowell, six- 
teen miles; and the Wilton, from thirteen to fifteen miles, and the 
Stony Brook, about fourteen miles long. 

Int. 6. How long did the joint management and operation of these 
roads continue? 

Ans. They continued the whole length of the contract—twenty 
years, I think, and my impression is a little longer, by mutual con- 
sent, without any formal or written agreement by either party. 

Int. 7. During this time, state whether the traffic over said roads 
increased or diminished, and give your recollection of the same 
fully. 

Ans. Asa rule, it largely increased during the wholetime. There 
may have been some six months when from peculiar causes there 
was no increase, but, as a rule, there was an increase. The yearly 
reports required by law will show the increase during that time. 

Int. 8. State what other railroads were added to said system under 
joint operation during this time. 

Ans. I think the Salem and Lowell and Lowell and Lawrence 
were added very soon after the making of the contract. The Stone- 
ham Branch railroad was purchased by the Boston and Lowell 
railroad and added. The Peterboro’ road was leased by the Nashua 
and Lowell road and added. The Lexington or Arlington was pur- 
chased by the Boston and Lowell and added, and a new road built 
from the main track of the Boston and Lowell to connect with the 
Arlington or Lexington road and added. The Middlesex railroad 

was leased by the Boston and Lowell railroad and added. 
116 Int. 9. State what effect the addition of these roads and the 

general growth of business had upon the traffic coming into 
Boston over said railroads, as to its volume. 

Ans. From all the causes operating there was a much larger vol- 
ume of business coming to Boston and going from Boston over the 
Boston and Lowell than there had been previous to the contract, and 
that volume of business increased from year to year, though there 
may have been years in which it didn’t increase. 

int. 10. Where were the main terminals for the principal traffic 
over these roads? 

Ans. The main end of it all was Boston, from a great variety of 
sources. 

Int. 11. At the time when said contract was made, please state 
what terminal facilities existed at Boston for the carrying on of the 
business of said roads. 

Ans At the time of the contract there was a passenger station 
on Causeway street not fully completed. At the commencement of 
the contract there was a passenger station, used for a short time, at 
the foot, I think, of Lowell street. The provision in the contract, 
article 6, was that the new station should be completed at the ex- 
pense of the Boston and Lowell railroad. It was so completed, and 
very soon after the signing of the contract the whole passenger busi- 
ness of the roads was transacted at the new station. The freight 
business was done at the freight station, near the old passenger sta- 
tion in Boston, and also across Charles river at East Cambridge. 
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Int. 12. At that time were there any facilities at Mystic wharf for 
doing the business of said roads or was there any railroad built to 
said wharf? 

Ans. There were no facilities at Mystic wharf and no railroad was 
built from said Boston and Lowell railroad to said wharf. 

Int. 13. How long did the roads use the old passenger station ex- 
isting at the time of the inception of the contract, and what became 
of it? 

Ans. They used it a very few months, and it was then turned into 
a freight house. 

Int. 14. Whether or not the new passenger station was completed 

within the year 1857, and how long did its use continue as 
117  ~=such, and what became of it. State all the facts connected 
with it. 

Ans. I have no doubt it was completed in 1857. It was used from 
ten to fourteen years, until the present new passenger station was 
builtand used. It seems, by referring to a letter of the manager, that 
the new station was opened in November, 1873. Very soon after the 
first Causeway-street station (the one referred te as being nearly com- 
pleted at the time the contract was made) began to be used it was 
found not to be large enough to accommodate the increasing business 
of the two roads. Within a few years of its first occupation it was 
found necessary to take down and remove a block of brick dwelling- 
houses belonging to the Boston and Lowell railroad, J think on Bil- 
lerica street, and in the rear of the station, and to turn the ground 
occupied by them to the uses of the station, by building a shed from 
the end of the brick station, for train purposes. That was found 
very soon to be insufficient for the purposes of the increased traffic, 
and the subject of increasing the station accommodations and con- 
veniences was a matter of very frequent discussion between the di- 
rectors of the two roads, the Boston and Lowell and the Nashua and 
Lowell. These discussions finally terminated in a petition to the 
Legislature, by the Boston and Lowell Railroad Corporation, for au- 
thority to take additional lands for a new and larger passenger sta- 
tion. On this petition an act was passed May 19, 1869, granting 
the authority asked for. This act authorized the building of a new 
station in connection with the eastern railroad ; but the directors of 
the two corporations, the Boston and Lowell and Nashua and Lowell, 
finally concluded that it was for the interest of the two roads that the 
new station should be built by the Boston and Lowell independently 
of the Eastern railroad, and land was taken under the act for a larger 
and new station, and the new station was built. The old station was 
taken down, and the new station was built on the land where the old 
station stood and on additional land. 

Int. 15. State some of the difficulties found in making up trains 
and accommodating passenger traffic in this old station. 

Ans. I can’t state the details of the difficulties. I can only state 

that it was reported from the manager and superintendent to 

118 the directors, and they believed the statement to be true, that 

even after the extension of the station it was wholly insuffi- 
cient to accommodate the passenger traflic of the roads. 
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Int. 16. Was this the joint manager who so reported and were 
the facts brought to the attention of the directors of the Nashua and 
Lowell railroad ? 

Ans. He was the joint manager of both roads, and the reports 
were made by him and the superintendent to the directors of both 
roads, and the discussion thereon was between the directors of both 
roads. 

Int. 17. After the making of said contract, state whether a portion 
of the business over said roads, terminating in Boston, came from 
beyond Nashua, and was through business from the West, over Ver- 
mont, New Hampshire, and Canadian railroads. Imf yea, state what 
proportion of said business was through business, as nearly as vou 
can now recollect,and to what extent, if at all, said through business 
increased or decreased during the term of contract. 

Ans. A portion of the business was from beyond Nashua, north 
and west of Nashua. That business increased largely after the exe- 
cution of the contract, but what proportion it bore to the whole 
business I am unable to state. I will state this, that it bore a large 
proportion. 

Int. 18. State any other fact connected with the making of said 
contract in relation to through freight and passenger business. 

Ans. Just previous to the making of the contract some of the di- 
rectors of the Boston and Lowell railroad had great doubts whether 
any business beyond Lowell was profitable. The whole matter of 
the profit of business beyond the terminus of the Boston and Lowell. 
road was examined by members of the board, and the result of that 
examination was one of the reasons for the making of this contract, 
and from the time of making that contract great attention was paid 
by the manager of the joint roads to fostering and increasing the 
business from beyond the tertninus of the two roads. 

Int. 19. State whether or not the accommodations in Boston, at 
and before the building of the present depot and wharf, were suffi- 
cient to do the increased freight business of the two roads and their 

connections; and, if yea, specify the particulars. 
119 Ans. Very soon after the execution of the contract it be- 

came apparent that greater facilities were required for the 
freight business of the joint roads, and the obtaining such increase of 
facilities wasa matter of frequent discussion between the directors of 
the two roads. Some increased room was obtained across the Charles 
river at East Cambridge, and the manufacturing company’s store- 
houses and wharves on Lowell street, I think, in Boston, were pur- 
chased by the two corporations for the purpose of increasing freight 
facilities. The purchase was made, I think, about thirty-one per cent. 
by the Nashua and Lowell and sixty-nine per cent. by the Boston 
and Lowell railroad. The Mystie wharf property, at that time in 
Charlestown, now in Boston, was also purchased by the two corpo- 
rations in the same proportion, for- the same purposes. The fran- 
chise of the Mystic River railroad was also bought by the Boston 
and Lowell, and the railroad built by said corporation to connect 
its main track with the Mystic wharf property. At one time for 
a few years—can’t tell how many—a contract was made by the man- 
11—166 
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agers of the two corporations in behalf of the corporation to use 
the Grand Junction railroad for the same purpose. A variety of 
additions to increase the freight facilities were added from time to 
time; it was considered, of course, that all these were necessary to 
accommodate the increase of freight. 

Int. 20. State whether, as matter of fact, these additions were 
required to properly accommodate the freight trathic over these sev- 
eral roads and the connection therewith. 


(Objected to because, professing to ask for matter of fact, it asks 
for an opinion.) 


Ans. My belief and opinion is that these were necessary and 
required. That belief and opiniof is founded partly on my own ob- 
servation, but more from a careful examination and consideration of 
the reports made by the managers of the joint roads and the super- 
intendent from time to time, and complaints were made by both 
those officers of the freight facilities, which we were obliged to ex- 
amine. 

Int. 21. To whom were such complaints and reports made? 

Ans. ‘They were made frequently to the directors of both corpo- 

rations, and also frequently to me personally, as I supposed, 
120 for the purpose of giving me the fullest information with 
reference to the wants of the road. 

Int. 22. State whether or not you acted at any times prior to the 
building of the present depot and terminal freight facilities, in 
conjunction with Mr. Crowninshield or any other director of the 
Nashua and Lowell railroad, as a committee to act in relation to 
said freight and passenger terminal facilities in Boston; and, if yea, 
state what examination you made as such committee. 


(Objected to unless it appear by matter of record, and not by 
parole, that the witness was duly appointed a committee, for the 
purposes inquired for, by vote of the directors of said corporations 
or of one of them.) 


Ans. I cannot tell whether I acted as committee man without 
examination of the records; [ think I did. The whole matter of the 
passenger and freight depots and facilities was very frequently dis- 
cussed by the directors of both corporations before any change 
was determined upon and during the building of the new station, 
and changes made with reference to the freight facilities; and I ean 
say, as far as I recollect, and [am sure I am right in my recollec- 
tion, that the course taken in building the new passenger station 
and making the changes for increased freight facilities was agreed 
to and assented to by every director of each corporation, and that 
everything done in reference to the new passenger station and the 
increased freight facilities was by the unanimous consent and diree- 
tion of all the directors of both corporations. I do not think that 
the records of either corporation will show but a very small record 
of them—of these frequent discussions between the directors of the 
two corporations. I canonly say that if there was any ubjection 
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to the new passenger staticn or the increased freight facilities from 
any member of either board of directors I never heard it. 

Int. 25. State whether or not the action of the Boston and Lowell 
railroad in relation to the rejection of participation by the Eastern 
railroad in building a passenger station was discussed and assented 
to by the directors of the Nashua and Lowell railroad. 

Ans. It was. I recollect particularly the discussion and the 
part I took in it and the assent of the directors of both roads, 

especially of the Nashua and and Lowell railroad. 
121 Int. 24. Whether or not, among other improvements made 
by the two roads for freight facilities, during the continuance 
of said contract, a grain elevator was built in Boston; and, if yea, at 
what cost” 

Ans. There was a grain elevator built upon the property pur- 
chased from the manufacturing corporations referred to before that 
cost, I should think, about $75,000; am not sure about that. There 
was also an elevator built just before the expiration of the contract, 
on Mystic wharf, on the lands belonging to both corporations. 

Int. 25 (de bene). I find in the record of the doings of the directors 
of the Nashua and Lowell railroad, under date of Jan. 24, 1871, the 
following: “The manager submitted and read an estimate of cost 
of the proposed new station-house in Boston, and presented plans of 
the same.” State to what station-house this referred, and what your 
recollection in relation to the acts of the directors of the Nashua and 
Lowell railroad is on the subject. 


(Objected to because the question is framed on the assumption of 
a state of facts which does not exist, and because there is no com- 
petent evidence of any such record as is by the question imputed to 
the directors of the Nashua and Lowell railroad; also because it does 
not appear that the witness was one of the directors of said corpora- 
tion at the time or was present at said meeting of Jan. 24, 1871, or 
has any means of knowing what took place at said meeting, if any 
such meeting was held; also objected to the last part of the ques- 
tion that the acts of directors of Nashua and Lowell sellvend are 
only capable of proof by written or record evidence, and not by parol 
testimony.) 


Ans. I have no particular recollection, of course, of the precise 
meeting referred to, but at very many meetings of the directors of 
the Nashua and Lowell railroad, held at the same time and room as 
the directors of the Boston and Lowell, plans of a new station were 
presented to the directors of both corporations, and estimates of cost 
of executing the different plans, and those plans and estimates were 
very frequently discussed by the directors of both corporations at 
their meetings, and I am quite sure that at least one metnber of the 
Nashua and Lowell railroad directors was one of the committee of 
the directors of both corporations upon the erection and building of 

the new station, and I think at least one member of the 
122 Nashua and Lowell Corporation took more part and had 

more to say and do with reference to the passenger station 
than any other director of either board. I refer to Mr. Sigourney. 
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Int. 23a. From the time of the erection of said passenger station 
and the facilities to accommodate the freight traffic, to which you 
have testified, to the close of the contract of Jan. 29, 1857, did not 
the Nashua and Lowell railroad enjoy the benefit and advantage of 
these improvements and additions without interruption ? 


(Objected to for substance.) 


Ans. Of course they did. 

Int. 24a. If there was any difference in the enjoyment and use of 
these facilities during that time by the Boston and Lowell and 
Nashua and Lowell railroad, of if one of them had any other or dif- 
ferent use than the other, state what it was. 


(Objected to for substance.) 


Ans. There was no difference in the use, and precisely the same 
use was made of the station and freight facilities as was had before 
the erection of said buildings. 


(Adjourned.) 

JuLY 13, 1885. 

Int. 25a. I call your attention to the matter of purchase by the 
Boston and Lowell Railroad Corporation of the majority of the stock 
of the Salem and Lowell railroad and the Lowell and Lawrence rail- 
road and the interest allowed by the Nashua and Lowell railroad 
upon the purchase-money for the same. State your recollection in 
relation to the circumstances and facts connected with the same. 
State fully. . 

Ans. The proposition to purchase was first made by the manager 
of the joint roads, Gen. Stark, some months certainly before the pur- 
chase was consummated. I don’t think anything appears upon the 
records with relation to the proposition until the purchase was 
made (that is my recollection of it), for the reason that it wasn’t de- 
sirable for the matter to be known till it was fixed and determined. 
The matter of the purchase was discussed very fully by the mem- 
bers of both boards, and, I should sav, generally by all the mem- 
bers of each board. There was a good deal of discussion with regard 

to it as to the almost necessity of purchase, as some regarded 
123 it, and as to the price to be paid. In the course of the dis- 

cussion the question of the charge upon the two roads came 
up, it being considered that the income from the stock—that is, the 
dividends upon the stock—would not pay in full the interest upon the 
sum to be paid for it. It was understood by all the directors, as far 
as I know, of both roads that the excess of interest on the purchase- 
money above the dividends should be paid by both roads in the 
proportion: fixed by the joint contract for the division of profits. 
That was carried out, if I reeollect right, by charging this excess of 
interest to running expenses. ‘This sharing of excess, of course, was 
only to continue as long as the contract continued; but at that time, 
as far as you could gather from the discussion of the directors on 
both sides, the belief was entertained that the two corporations 
would always, in some form or other, be kept together. Indeed, I 
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think as early as that time, and even before that time, the propo- 
sition of obtaining authority to unite the two roads had been dis- 
cussed and considered—the obtaining of the authority in New Hamp- 
shire principally ; but when the purchase was determined upon b 
the directors a meeting of the stockholders of the Boston and “pot 
railroad was called, I believe, on my objections to doing anything 
except by vote of the stockholders. 

The meeting was holden and authority to purchase was given. 
The date of the meeting, as given in the paper before me. was Aug. 
7, 1871, and I should say from memory that it was about that date. 
The purchase was made soon after that, and from that time for some 
years the excess of interest over the dividends from the stock pur- 
chased was shared by the two corporations in the proportion of the 
division of receipts or profits provided for by the contract. I should 
say, from my general recollection, that at the monthly meetings of 
the directors of both corporations, which were usually held at the 
same time and place, this sharing of the excess of interest on the 
purchase over and above the dividends was communicated to both 
boards and appeared in some form—lI can’t tell precisely how—on 
the monthly statements submitted by the manager to both boards. 

After the purchase, which must have been substantially in 187], 
[ never heard from any director of the Nashua and Lowell road, 

although meeting them very frequently, the slightest ob- 
124 jection in any way to this sharing of the excess of interest 

over dividends. I can’t fix precisely when I first heard of 
any objection, but for six months, ending in September or October, 
1875, 1 was in Europe, and it certainly was not until after my return 
that I heard the slightest lisp of objection to this sharing of excess of 
interest over dividends. 

Int. 26. State whether or not this matter of ‘payment of interest 
by the Nashua and Lowell road, as stated by you, was discussed 
by the members of the Nashua and Lowell board .when they held 
their meeting, as stated by you. 


(Objected to because the witness was not a member of the Nashua 
and Lowell board of directers, and could have heard only such dis- 
cussion, if any,as took place in the joint meetings of the two boards, 
where he was in attendance as a director of the Boston and Lowell 
road.) 


Ans. I recollect no special and particular meeting and have testi- 
fied of none. This whole question was considered and discussed at 
meetings of the two boards, which were held once a month at the 
same time and the same place; and when I say that the matter of 
sharing the excess of interest on the purchase over dividends was 
discussed perhaps that is too strong an expression, because from the 
first it seemed to be accepted as a matter about which there could 
be no question by all the members of each board that if the pur- 
chase was made the excess of interest over dividends should be 
shared by the two corporations, as before stated, so that, in fact, but 
little discussion could be held with reference to a matter about 
which no question was made, so far as I know, from the beginning. 
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Int. 27. State your recollection in relation to the purchase of land 
and building of station at Winchester, and state what facts existed 
in relation to the necessity of the purchase for the interest of both 
roads, and what was done in relation thereto. State fully. 

Ans. My recollection in relation tothe Winchester purchase is not 
so clear as in relation to the building of the station-house at Boston 
and in relation to the purchase of stock, as it was comparatively a 
small matter. I recollect generally that there was considerable dis- 
cussion, covering a considerable length of time, about the old station 

and the moving of it at Winchester. I know the matter was 
125 discussed by members of both boards equally, and I know 

the conclusion arrived at by all, without any exception, as 
far as | recollect, was that the interest of the roads required a new 
station. After this conclusion was arrived at, that there should be 
a new station, it was waited for some time, as I recollect, on account 
of a difference of opinion, to say the least of it, among the people of 
Winchester as to the place where it was to be built. We finally were 
obliged to fix the place without the people agreeing upon it. There 
were, in connection with this subject of a new station, questions aris- 
ing from the amount of tanning bark brought down from the upper 
roads which were considered and had a bearing upon the question 
of location and building generally of the new station, but what those 
questions were I do not now recollect and couldn’t say, but I 
recollect the fact that they did exist. I never heard from any mem- 
ber of the board of directors of the Nashua and Lowell road any 
objection to sharing the interest on the cost of that station between 
the two corporations until after the fall of 1875; how soon after I 
cannot tell, although I think the sharing of such interest was made 
known to the directors of both corporations at their monthly meet- 
ings, and | think appeared in some form upon the managers 
monthly statements to the boards. 

Int. 28. State whether there was any difference in the use and 
enjoyment of these improvements at Winchester by said roads. 

Ans. Of course there was none; both roads shared all the benefits 
that come from the new station at Winchester. 

Int. 20. Calling vour attention to the vote of July 25, 1872, 
found in Complainants’ Record, pp. 81 and 82, state your recollection 
of the discussion by the members of the respective boards of said 
roads concerning the subject-matter of said vote at any time prior 
to its passage. If any other proposition relating to the settlement 
of the cost of said improvements was considered, please state what 
it was. State fully. 

Ans. It can hardly be said that there was ever any discussion 
between the members of.the two boards of directors as to the Nashua 
and Lowell road sharing in the expense of erecting the station at 
Boston. for from the time that subject was first considered until 

later than the fall of 1875, certainly, it never was suggested 
126 in any form or manner by any member of the Nashua and 
Lowell railroad that that corporation was not to contribute 
its share to the additional expense of building the station and of the 
other terminal facilities that I have testified about at Mystic wharf 
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and the Mystic River railroad. The whole matter of the new station 
and the other terminal facilities was based on the understanding 
that both roads were to share in their expense during the continu- 
ance of the contract, and I can say, as far as I am concerned and I 
believe, from my know ledge of my associates, that the question of 
erecting a new station at Boston and obtaining the other terminal 
facilities would not have been entertained for a moment, during the 
continuance of the joint contract, except upon the basis of the ex- 
pense being shared by both corporations during the continuance of 
the joint contract. The only question that was ever raised by any 
member of either board of directors was as to the manner of sharing 
the expense. It was proposed at one time, and somewhat discussed 
by one member, certainly, of the Nashua and Lowell railroad board, 
and I think others, that the Nashua and Lowell railroad should own 
thirty-one per cent. of the new station in Boston. This course had 
been taken in the purchase of the manufacturing company’s wharfs 
and warehouses in Boston, and also of the Mystic wharf property, 
and I objected, on behalf of the Boston and Lowell Railroad Com- 
pany, that, although probably the two corporations would in some 
form be always united, still that we couldn’t be sure of that fact, 
and for that reason I never would consent, for one, that another cor- 
poration should own, as tenants in common with us, our main station 
in Boston. This was assented to by the Nashua and Lowell directors, 
and the proposition of joint ownership abandoned. 

The sharing of expenses of the new station between the two cor- 
porations was never objected to by any member of the board of 
directors of the Nashua and Lowell Railroad Conipany until after 
the fall of 1875, although in the other cases the sharing of the 
interest upon the expense of such new station was commended to 
both boards of directors at their monthly meetings, and, I think, 
appeared upon the monthly statements of the manager of the roads 
in some form—I can’t say what. 

Int. 30 (de bene). State where, after the making the contract, 

127 the meetings of the boards of directors of the Boston and 

Lowell railroad and of the Lowell and Nashua railroad were 
usually held. 

Ans. The meetings of both boards were usually held at the sta- 
tion-house in Boston of the Boston and Lowell railroad, and usually 
in the same room and at the same time, and were usually presided 
over by Mr. Crowninshield, who was president of each corporation. 
The clerk of the directors of each corporation was present to record 
the doings. 

Int. 31. State where the two boards were accustomed to sit when 
these meetings were held and how votes were put and recorded at 
those meetings. State fully. 

Ans. Both boards sat at the same table, at the meetings when both 
boards were present. Mr. Crowniishield was president of both cor- 
porations until after 1875, certainly. The president sat at one end 
of the table and the clerk of the Boston and Lowell railroad sat 
beside him. On both sides of the table next to the president sat the 
directors of the Boston and Lowell railroad. At the end of the 
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table, opposite the president, sat the clerk of the Nashua and Lowell 
directors, and the directors of the Nashua and Lowell road sat next 
to him, on each side of the table. All questions were put to both 
boards by the president of both boards, Mr. Crowninshield. All 
questions in which there was any, or could be any, supposed sep- 
arate interest or liability of the two corporations were put by the 
presiding officer, first to one board and then to the other board. 
Questions growing out of the execution of the contract and bearing 
reference merely to the contract—such, for example, as purchase of 
more rolling stock for operating the joint roads under the contract, 
and questions of a like character—were put to both boards jointly, 
but I think no different questions were so put—no questions in 
which there was a separate interest or separate liability in the cor- 
porations. I feel sure of this because very early after the execution 
of the contract the president, Mr. Crowninshield, consulted with me 
in reference to the method of proceeding, and I feel sure that when 
I was present no other course was taken. | 

Int. 32. State whether each of said boards had its separate clerk 
and kept its separate record of its separate action. 

(Objected to because this can only appear from the records them- 
sel ves.) 


128 Ans. Each board had its separate clerk. Each clerk, I 
suppose and believe, kept a separate and independent record 

of the doings of its board. Such a course was the result, [ suppose, 

of the conference between Mr. Crowninshield and myself,as we both 

came to the conclusion that the proceedings of the directors of each 

corporation should be kept by the clerk of each corporation sep- 

arately. 

(Last part of answer objected to.) 


Int. 33. After the passage of the vote of July 23, 1872, state 
whether the two railroads settled and adjusted from time to time 
their accounts in conformity to the provisions thereof. 

(Objected to as provable by writing only.) 

Ans. After the passage of that vote, certainly, monthiy statements 
were always made by the manager of the roads to the joint meet- 
ings of the directors of the two roads, and in those statements, as I 
recollect it, it appeared in some form that the expense of those dif- 
ferent improvements that I have been testifying about was shared 
by the two corporations. ‘Those statements were accepted by the 
directors of each corporation, unless some question was made as to 
some portion of the statement. My impression is that the records 
show that these statements were accepted by each corporation. At 
the end of each six months, or as soon thereafter as the accounts 
for the six months could be made up, the account of the business of 
the six months was presented to each board, showing, as I recollect, 
the net share of each corporation in the profits for the six months, 
which was also based upon the sharing of the expense by the two 
corporations of those improvements which I have testified about, 
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and which were received and assented to by both boards of directors, 
so far as I know; at any rate, I never heard of any objection from 
any source, certainly until after 1875. 


Cross-examination by Francis A. Brooks, Esq., of counsel 
for complainants : 


Cross-int. 34. At the time of the date of the joint-traffic contract 
(1857) was not the capital stock of the plaintiff corporation $600,000, 
and that of the defendant corporation $1,830,000? If not, how 
otherwise was it? 

(Objected to as irrelevant and as not calling for the best evidence.) 


129 Ans. I should say that those are about the amounts of the 
stock of the two corporations, and from a book shown me I 
find that those are the amounts. 

Cross-int. 35. At the expiration of the joint contract in 1878 was 
not the capital stock of the Nashua and Lowell Corporation 
$500,000 and the capital stock of the Boston and Lowell Corporation 
$3,250,000? 

Ans. I believe those to be the amounts of the capital stock of the 
two roads. 

Cross-int. 26. I find that the ratio of the capital stock of the 
corporations, including the capital of the Wilton as part of the 
Nashua road, in the inception of this contract was, as nearly as 
possible for even sums, the same as that adopted in the joint-traffic 
contract for the division of earnings—that is, that the capital of the 
Nashua and Lowell and Wilton amounted to thirty-one per cent. of 
the joint capital at that time, and the Soston and Lowell amounted 
to sixty-nine per cent. of that joint capital. Whether or not this 
fact had anything to do with the ratio of dividing the earnings 
under the joint contract. 


(Objected to as argumentative, introducing facts and statements 
not proven in the record, as irrelevant, and as cross-examination 
upon new matter not inquired of upon the direct.) 


Ans. As far as I know, it had nothing to do with it. The first 
time, to my recollection, that I ever heard of that relation of the 
capital stock to the division of earnings is now stated to me. 

Cross-int. 37. Was not the first passenger station of the Boston 
and Lowell on Causeway street, when taken down to give way to 
the new passenger station there, worth or valued at $400,000 or 
thereabouts ? 

(Objected to as irrelevant.) 


Ans. I do not recollect. I should think the whole cost of the 
improvement, land and buildings, was at least that. 
Cross-int. 38. Did not the new passenger station, now standing 


there, including land bought for this purpose, cost over $1,200,000? 
(Same objection, and as new matter not inquired of in the direct.) 


Ans. I, of course, know nothing of the cost of the building 
12—166 
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except from reports made to me as one of the directors by the 
130 manager. My recollection is that it was reported as costing 
over a million. I can’t state more definitely than that. 
Cross-int. 39. Did the directors of the Boston and Lowell Corpo- 
ration, including vourself as one, in their annual report for the year 
ending Sept. 30, 1869, recommend that the corporation accept the 
act of the Massachusetts Legislature of May 19, 1869, above referred 
to by you, and also recommend that the directors of the Boston and 
Lowell be “authorized to locate and purchase or take land under 
the act whenever or so far as in their judgment the interests of the 
corporation will warrant, and to construct suitable buildings and 
terminal facilities thereon when satisfactory contracts relating 
thereto can be concluded with the adjacent or connecting roads?” 


(Objected to as to last question, and also because the report 
referred to. being in writing, is the best evidence and should be 
produced.) 


I now hand you a printed copy of the report referred to. 

Ans. By examining the report handed me it appears that we did 
so report to stockholders of the Boston and Lowell railroad, and gave 
the reasons for it in that connection that our grounds in Boston now 
provide a metropolitan terminus for about nine hundred miles of 
railroad, and the equipment of this great connected line amounts to 
about two hundred and twenty-five locomotives, one hundred and 
seventy-five passenger cars, eighty baggage cars, and five thousand 
freight cars. Our freight yards and houses are at present no more 
than ample to accommodate our large traflie thus brought to us, 
notwithstanding the great enlargement made in 1864, while our 
passenger stations and grounds are already wholly inadequate to the 
demands of the business. It is also stated that the business has 
doubled within the last ten years; this was in 1869. My recollec- 
tion is that the reference in the report tosatisfactory contracts being 
concluded with the adjacent or connecting roads had reference to the 
Eastern railroad as adjacent and to some contemplated effort to 
make the upper roads, as they were called—the New Hampshire 
and Vermont—pay some additional terminal charge for each 
passenger to and from Boston, but that was never carried into 
execution. 

Cross-int. 40. Did not defendants’ directors, you being one, 
131 in their printed reports to stockholders for the year ending 

a Sept. 30, 1871 (p. 9), use the following language’? 

“The steady annual increase of receipts would seem to warrant 
our confident expectations of being able to keep up full dividends 
and meet the interest upon the expenditures now making and to be 
made for permanent Improvements and inereased facilities at the 
Boston terminus.” 


I hand you herewith a printed copy of that report for your in- 
spection and verification. 


(Same objection as to last question.) 
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Ans. By examining that report it appears we did use that lan- 
guage. When the report speaks of meeting the interest upon the 
expenditures now making and to be made, I, for one, had in my 
mind the proportion of interest that we were to pay as long as the 
contract between the two roads continued, because, as I have stated, 
at that time I never had heard a suggestion from any source that the 
interest on those investments should not be shared by the two cor- 
porations as long as the contract continued. 

Cross-int. 41. -Did not defendants’ directors, in their printed annual 
report to the stockholders for the year ending Sept. 30, 1874, when 
speaking with reference to the contract relations of defendant com- 


pany with the plaintiff corporation, use the following language ? 


“The Bostov and Lowell puts in its main road with its Mystic, 
its Woburn, its Stoneham, and its Lexington Branches and its leases 
of the Lowell and Lawrence and the Salem and Lowell roads. 

The Nashua and Lowell puts in its main road and its leases of the 
Stony Brook, the Wilton, and the Peterboro’ roads.” 


(Objected to as before.) 


Ans. By looking at that printed report I find they did use that 
language. 

Cross-int. 42. Were you at any time one or the directors of the 
Nashua and Lowell Corporation ? 

Ans. I never was. 

Cross-int. 43. Were the monthly meetings of the two corporations 
during the joint-trattie contract at which you were present held for 
the transaction of joint business arising under that contract or chiefly 

so, and when business relating solely to separate interests of 
122 ~—s either corporation was to be transacted were not separate 
meetings held for that purpose | 

Ans. Monthly meetings were holden for the consideration of 
business arising under the contract and for the transaction of other 
business when the interests or liability of either road might be sep- 
arate and distinct. What the course of the Nashua and Lowell as 
to separate meetings was I cannot tell; but, as far as I now recollect, 
separate meetings of the Boston and Lowell road were holden only 
for declaring dividends. 

Cross-int. 44. Did not defendants’ directors, in their printed annual 
report to stockholders for the year ending Sept. 30, 1877, use the 
following language ? 

“The two boards of directors, with acommon president, held joint 
meetings, and for more than seventeen years there was perfect har- 
mony,” ete. 

I hand you this report for verification. 

(Same objections as before.) 

Ans. By looking at the report I find they did so report, and 
I should desire to put in what follows as explanatory of the re- 
port. 


(Adjourned.) 
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Juty 16, 1885. 


Cross-int. 45. At the date of the defendants’ annual report of 1871 
(Dec. 15, 1871), had not the train-bouse of the new passenger station 
in Boston (530 feet long by 120 feet wide) been “ put under contract 
and well advanced ” in construction ? 

Ans. I can’t say from any personal recollection of it. It seems to 
be so stated in the report of the directors for the year 1871. 

Cross-int. 46. I now read to you from the Boston and Lowell 
railroad directors’ report for 1871, bearing the date Dee. 15, 1871, 
above referred to, and now show you what precedes and follows the 
matter quoted in the fortieth question, the whole being in these 
words: 

“The increased tonnage and greater number of miles run have 
added materially to the cost of operation ; but we have been enabled 

to make the usua! dividends, to provide for the increased In- 
133 terest accounts upon investments in the new works, and to 

carry to the sinking fund and surplus account the accustomed 
balances. 

“The steady annual increase of receipts would seem to warrant 
our confident expectation of being able to keep up full dividends 
and meet the interest upon the expenditures now making and to be 
made for permanent improvements and increased facilities at the 
Boston terminus.” 


There follows at the bottom of page 6 of this report a statement 
of the manner in which the funds of defendant corporation had been 
employed or invested, and a statement in these words: 

“Invested in branch roads, $775,462.46; invested in Boston iin- 
provements, $293,758.99.” 

Does it not appear from all these extracts that the Boston and 
Lowell Corporation had itself provided for the increased interest ac- 
counts upon investments in “new works” down to Dee. 15, 1871, 
including the Boston improvements, interest account on an outlay 
of $293,758.99, and branch roads costing $775,462.46; also that the 
directors expected to be able to do the same in future out of the in- 
creased earnings? 

(Same objection as to cross-int. 36.) 


Ans. The siatement of accounts, I think, only extends to Sept. 30, 
1871. The examination of the statement will speak for itself, and I 
can’t add anything to what will appear from the examination. | 
should think from the reading that the extracts were correctly quoted 
in the question. 

L can only answer with absolute certainty as to my own expecta- 
tions, but from conversations very frequently had with my associ- 
ates I have no doubt they agreed with me. I never expected or had 
the slightest suspicion from the beginning that in fact the interest 
on the investment in the new station-house, or the excess of inter- 
est on the cost of purchase of stock before referred to over the divi- 
dends received trom the stock purchased, was not to be shared by the 
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Nashua and Lowell Railroad Company. From the time the subject 
of a new station was first suggested and the purchase of stock was 
first brought to our attention it was understood fully by the mem- 
bers of both boards of directors that during the continuance of the 

contract the liabilities for such station and such purchases 
134 _—-were to be shared by both corporations, and I never had any 

suspicion or expectation of any-claim te the contrary, cer- 
tainly until after 1875. 


(Latter portion of answer objected to as not responsive.) 


Cross-int. 47. Might not the conversation had by you with your 
associates, referred to in your last answer, have occurred after Dec. 
15, 1871, when the report of 1871 is dated and purports to be signed 
by the Boston and Lowell railroad directors and all of them, includ- 
ing yourself? Have you any certain means of fixing the date of 
such conversation with certainty as previous to Dec. 15, 1871? 


(Objected to as immaterial.) 


Ans. I have no doubt such conversations occurred both before 
and after 1871. 1am as sure as I can be of anything from recollec- 
tion that substantially such conversations occurred from time to 
time as the subject-matter was brought to our attention from the 
very first discussion of the question of erecting a new station and of 
purchasing stock in the other railroad before referred to. I can also 
say that I think these conversations were with the directors or in 
the presence of the directors of the Nashua and Lowell railroad, as 
well as between the directors of the Boston and Lowell railroad, and 
[ can say for one that I would not have entertained for a moment 
the proposition to expend large sums of money for a new station un- 
less, Curing the contract, the expense was te be shared by the Nashua 
and Lowell railroad. 


(Latter part of answer objected to as not responsive.) 


| can’t fix any particular times when these conversations took 
place, of course. 

Cross-int. 48. In 1871, when this stock purchase was made by the 
Boston and Lowell Corporation, was it not beyond the lawful power 
of the Nashua and Lowell Corporation to nake such a purchase or 
to use its corporate funds for this purpose, even if it had desired to 
do so? I mean had the Nashua and Lowell Corporation, by its 
charter or by the laws of New Hampshire or Massachusetts, then in 
foree, any right to acquire by purchase a majority of the stock of 
the Lowell and Lawrence and Salem and Lowell roads, or either of 
them ? 


(Objected to because the distinguished counsel who is now testi- 

fying has received no retainer for giving his legal opinion 

135 upon points which are for the sole decision of the court, and 
because the question is incompetent and immaterial.) 


Ans. The question asks me for a purely legal opinion. As far 
as I am acquainted with the statutes of New Hampshire, I am of the 
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opinion that, by the laws of New Hampshire and of Massachusetts, 
the Nashua and Lowell railroad could not legally make a purchase 
of stock in a Massachusetts corporation at that time; but I am in- 
clined to think that, in the position of the Nashua and Lowell and 
Joston and Lowell corporations and under the relations existing 
between them, if the Boston and Lowell Railroad Company purchased 
stock for the equal benefit ef the business of both corporations which 
was to be shared under the contract and upon consideration of an 
agreement by the Nashua and Lowell Corporation to share a just and 
ratable proportion of the excess of interest over and above the divi- 
dends received from such purchase of stock, such an agreement would 
be binding on the Nashua and Lowell railroad during the contin- 
uance of the contract. 

Cross-int. 49. Was it in 1871 legally competent for the Boston 
and Lowell Railroad Corporation to acquire by purchase and become 
the owner and holder of a majority of the capital stock in other 
railroad corporations, in Massachusetts or elsewhere? 


(Objected to as incompetent and as asking the opinion of a wit- 
ness on a question of law.) 


Ans. This question, as the last one, asks for an opinion on a ques- 
tion of law. I can only say that at the time the purchase was made 
| was inclined to think, and so stated to my associates, that the direet- 
ors had no legal power to make such purchase, and I therefore 
thought it proper, before any purchase was made, to have a meeting 
called of the stockholders and to submit the question to the stock- 
holders, and if the stockholders with unanimity agreed to the pur- 
chase it would be the strongest evidence to my mind that no harm 
could be done to the stockholders, they consenting. ‘The only other 
party that could object was the Commonwealth, and upon a question 
of that kind a corporation must take its risk of interference by the 
attorney general or the Legislature. As I recollect, the assent of the 
stockholders was unanimous; the matter was discussed, and I recol- 

lect no objection whatever; and for fourteen or fifteen vears 
156 =the matter was fully known to the Legislature and the publie, 
and no objection has been made on behaif of the law authori- 
ties of the State orof the Legislature or on behalf of the stockholders, 
which I think is, upon the whole, a justification of our proceedings. 

Cross-int. 50. Was the fact of the purchase of this stock by the 
Boston and Lowell Railroad Corporation known to the public ever 
since it was made? Was such purchase’ made in the name of the 
Boston and Lowell Corporation or in the name of third parties acting 
in behalf of said corporation ? Was not this method of purchase 
resorted to to avoid the danger of legal questions being raised as to 
the power of the Boston and Lowell to buy; if not, why was not 
the purchase made directly and in the name of the Boston and 
Lowell Railroad Corporation ? 


(Objected to as Incompetent and immaterial.) 


Ans. I have no doubt the purchase of stock was known to the 
public generally at the time of the purchase, as I recollect the pub- 
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lished notice in at least two newspapers of Boston of the call of the 
meeting of stockholders — designated the object for which it was 
called. The stockholders’ meeting was a public one and quite largely 
attended. The question was quite fully discussed. 1 think, I am 
quite sure, I saw notices of the action of the stockholders in the 
public newspapers, and I think, by the returns to the Legislature by 
the directors, the fact of the purchase appeared within a year or two 
of the time of the purchase, and, as far as I know, no attempt was 
made or would have been tolerated by myself or my associates to 
keep the matter secret. 

I think the stock was transferred to certain natural persons as 
trustees on the face of the certificate of stock, and a fe man of 
trust was also made and signed by the holders of the stock declaring 
the trust. I was a holder of a part of the stock myself. I am quite 
sure,and I should say as far as I recollect,that the reason for taking 
the stock in the name of a natural person as trustee was mainly that 
some question was raised about the manner of voting at  stock- 
holders’ meeting, if the stock had been holden directly in the name 
ofa railroad corporation, and it was admitted that if held in the 
name of a natural person the stock could be voted upon, as all nat- 

ural persons, holders of stock, could vote at stockholders’ meet- 
137 ings. Ihave an impression also that there is something In 

our statute regulations about one holder not being able to 
vote on more than a certain number of shares, and that that had 
something to do with the matter of holding the stock ; but I am not 
quite sure whether that regulation applies to railroad corporations 
or to some other corporations. If there were any other reasons for 
so holding the stock, I have forgotten them. 

Cross-int. 51. Please look at the treasurer’s balance-sheet for the 
vear ending Sept. 30,1871, printed at page 13 of the directors’ an- 
nual report for 1871, and state whether on the debit side of this 
account there is not an entry in these words: “ Trustees of Lowell 
and Lawrence and Salem and Lowell railroad stock, $299,388.” 
Does not this entry refer to the transaction of the purchase of this 
railroad stock; if not, to what does it refer? 


(Same objection as before.) 


Ans. There is such an entry and I have no doubt it refers to the 
purchase inquired of in the question. 

Cross-int. 52. Wasit,in vour opinion asa lawyer, any more legally 
competent for the Nashua and Lowell Railroad Corporation to sub- 
scribe or contribute any sum whatever towards the cost of construct- 
ing the new passenger station of defendant corporation at Boston, or 
to become a part owner of said station, or to render itself liable for 


any part of such cost, than it was to purchase a majority of the stock | 


of other railroad corporations ? 


(Objected to as incompetent and immaterial. Counsel for defend- 
ants gives notice that he will move to purge the record by striking 
out from the testimony, before the same is published, this and all 
similar questions asking opinions as to matters of law.) 
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Ans. My opinion is that, under the then existing contract be- 
tween the two corporations, if it was deemed necessary by the direct- 
ors of the Nashua and Lowell railroad to increase the business 
under that contract and so increase the profits of the Nashua and 
Lowell railroad, that the means of accommodating increased busi- 
ness should be furnished, it was fully competent for said directors to 
agree that the interest upon the cost of such means of increasing the 
joint business should be borne by said corporation in proportion to 

its interest in the profits under said contract. 
138 Cross-int. 53. Did you, when framing or drawing the vote 
of July 23, 1872, or do you now think it was consistent with 
facts or strict accuracy of expression to say or provide that interest 
on the cost of constructing the Boston and Lowell railroad, or any 
part of it, could under any circumstances constitute or be a part of 
the expense of operating the Nashua and Lowell railroad ? 


(Same objection, and because it does not appear from the testimony 
that Judge Abbott did draw the vote as is assumed.) 


Ans. I presume the vote passed by the Nashua and Lowell rail- 
road is the same as that passed by the Boston and Lowell railroad. 
I have no doubt I drew the vote which was passed by the Boston 
and Lowell railroad or that it was drawn under my supervision. 

I thought then and I think now that it was just and equitable that 
interest should be paia to the Boston and Lowell railroad upon its 
expenditures for a new station at the current rate of interest at that 
time during the continuance of the contract, and I believed then and 
I believe now that it was just and equitable that said interest should 
be charged as a part of the expenditures of operating the two rail- 
roads and taken out of the gross receipts of the two railroads, for it 
was an expense which had been incurred for obtaining something 
that was necessary to obtain the largest returns and fullest benefits 
from operating said railroads under said contract. 

Cross-int. 54. Was there ever any vote passed or other formal ac- 
tion taken by the two boards in joint session, or by the Nashua and 
Lowell board alone, upon this subject of interest contributions to be 
made by the Nashua and Lowell Corporation prior to the vote of 
July 23, 1872, above mentioned, so far as you know ? 


(Objected to as incompetent, the record being the best evidence.) 


Ans. Of course I cannot be certain without an examination of the 
records, but [ think no formal action was taken by the Boston and 
Lowell road certainly on that matter until the passage of the vote 
referred to in the last question. But, as | have before testified, this 
vote was merely carrying out the perfectly well understood agree- 
ments between the two boards of directors from the beginning. I 
think that vote, passed by the Boston and Lowell road certainly, 

was reported by me as one of a committee, but I am 
139 notsure of it. I ought to state, also, that somewhere on the 
records of both boards I think there is a vote authorizing the 
payment of interest for improvements at Lowell to the Nashua and 
Lowell Corporation. At any rate, lam quite sure payment of such 
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interest was made to them out of the funds of the joint corpora- 
tions. 


(Latter part of the answer objected to as not responsive.) 


Cross-int. 55. In your twenty-fifth answer you state that, so far as 
you know, nothing appears on record for charging the Nashua and 
Lowell Corporation with any part of the purchase-money of the rail- 
road stock of the Lowell and Lawrence and Salem and Lowell roads, 
and that it was understood by all the directors of both roads that the 
excess of the interest on the cost of this stock (above the dividends 
realized therefrom “ should be paid by both roads in the proportion 
fixed by the joint contract for the division of profits,” and “that 
this understanding was carried out, if I recollect right, by charging 
this excess of interest to running expenses.” Who originated the 
idea of providing in part for the cost of this railroad stock purchase 
by charging the interest of the amount paid therefor as expense in- 
curred in operating the two railroads under traffic contract ? 

Ans. I cannot say with certainty. My impression is that Gen. 
Stark, the manager of both roads at that time, suggested it; but it 
was acquiesced in by everybody as a just and proper method of 
carrying out the understanding, so far as I know. 

Cross-int. 56. You are probably aware that the Nashua and Lowell 
railroad directors, June 25, 1877, or thereabouts, passed the vote set 
forth in the bill of complaint (page 8), and that the manager refused 
to pay any heed to such vote, but continued to make up his monthly 
accounts of expenses as if no such vote had been passed, and to de- 
duct large sums from the joint receipts as interest charges and to pay 
over the same to the Boston and I owell Railroad Corporation as be- 
fore under the vote of July 25, 1872. Did the manager have your 
countenance and support in this course, either as one of the Boston 
and Lowell railroad directors or otherwise ? 


(Objected to as incompetent, as making a recital to the witness of 
probabilities in the mind of the interrogator.) 


Ans. I heard that at some time, I should think in 1877, the di- 

rectors of the Nashua and Lowell railroad had passed a vote 

140 in substance like that inquired about in the question. I did 

know that the manager of the two roads and the cashier 

continued to settle the accounts and make payments in reference to 

the station and other matters inquired about, as they had done up 
to that time, without any objection. 

My impression is that that question never came before the board 
of directors of the Boston and Lowell road, but I certainly assented 
to that course by not objecting to it, and if my advice or assent had 
been asked I should not only have voted my assent, but should 
have voted to direct the manager to continue making the payments 
as before. 

Cross-int. 57. Was not the Mr. Sigourney mentioned by you as a 
director in the Nashua and Lowell board, and now deceased, a larger 
stockholder in the Boston and Lowell road than | in the Nashua and 
Lowell road ? 
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(Objected to as immaterial.) 


Ans. I donot know. [Lalwayssupposed that he was a much larger 
stockholder in the Nashua and Lowell than in the Boston and Lowell 
road; indeed, I do not now recollect of hearing until this time the 
suggestion that Mr. Sigourney was a stockholder in the Boston and 
Lowell road at all. 

Cross-int. 58. It appears that the first passenger station on Cause- 
way street, in Boston, valued not less than $400,000, was torn down 
and the new station erected at a cost of not less than $1,000,000. 
Do you think any move passengers were carried over the road by 
reason of the rebuilding and enlargement of this station? 

Ans. I think now and I thought then that by increasing the fa- 
cilities of receiving passengers at the Boston station the number of 
passengers could be increased, and by such increased facility of re- 
ceiving them to and from Boston I have no doubt the number was 
increased ; but I think, in addition, if the wants of che public had 
not been met there would have been such dissatisfaction that the 
number of passengers would have been decreased. 


(Latter portion of answer objected to as not responsive.) 


Cross-int. 59. Did the passengers coming to these roads after the 
erection of the new boston station pay any higher rates of fare than 
before, or were they charged any higher rates? 
14] Ans. I do not recollect whether any higher rates were paid 
or not. I recollect very well the matter was discussed of ob- 
taining agreements from the upper roads, as they were called, for a 
distinct terminal charge for each passenger, if a new station was 
built. Complaints were constantly coming to us from those upper 
roads as to the insufficiency of our facilities for taking their passen- 
gers, and the danger of losing business from those roads was one of 
the inducements for building the new station, as the Boston business 
could always be diverted to the Boston and Maine railroad. 


(Latter part of answer objected to as not responsive.) 


Cross-int. 60. When you state, in your answer 33, that the clerk 
of each board of directors “ kept a separate and independent record 
of the doings of its board ” do you mean to be understood to say that 
the record so kept by each did not embrace the proceedings or ac- 
tions of both boards in relation to all business in which both were 
jointly interested, although the record of each clerk might be made 
up so as to purport to show only the doings of one corporation or 
one board of directors? Is it not true that the business transacted 
at these joint monthly meetings was for the most part business in 
which both corporations were interested jointly, and so far as the 
business transacted was joint business, if the two records were cor- 
rectly kept, would it not appear from them that the same votes were 
passed by each board, when, as a matter of fact, such votes were 
passed by both boards acting jointly and not by each board acting 
separately ? 
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(Objected to as calling for testimony to contradict the validity of 
the records of the complainant corporation and as incompetent.) 


Ans. I cannot answer the question put more fully than I have 
already answered it in the direct examination, unless I should make 
a full examination of the records of both corporations. I have no 
doubt a good many votes having reference to the joint management 
under the joint contract were passed by the directors of both corpora- 
tions acting together, and that those votes appear recorded as the 
votes of each corporation separately ; but if in the taking of any of 
those votes it should have appeared that there was any objection on 
the part of any member of either board, I have no doubt then the 

vote would have been put separately to each board. 
142 Cross-int. 61. Were not these regular monthly meetings of 

both boards, after 1870, if not before, held the latter part of 
the calendar month; and, if vou were shown a record of directors’ 
meetings of the Nashua and Lowell Railroad Corporation held at 
the manager's office in Boston the latter part of any calendar month 
(during the year 1872, forinstance) would you not infer that a simi- 
lar record might be found in the directors’ records of the Boston and 
Lowell Railroad Corporation ? 


(Objected to as incompetent and asking the inference of the wit- 
ness and not his recollection.) 


Ans. As I recollect, most of the joint meetings were held the latter 
part of the month. If I had seen a record of the Nashua and Lowell 
directors of a meeting purporting to be holden the latter part of any 
month, at the manager’s office in Boston, I should have drawn no 
inference that a meeting of the Boston and Lowell directors had been 
holden at the same time, unless I could reeoileet the holding of such 
meeting of the Boston and Lowell railroad, because:] was informed 
and believed that separate meetings of the directors of the Nashua 
and Lowell railroad were from time to time holden at said office of 
the manager, not attended by the directors of the Boston and Lowell 
railroad. 

Cross-int. 62. If you had seen a record of the directors’ meetings 
of the Boston and Lowell Railroad Corporation holden the latter 
part of any calendar month, during the joint-traffie contract, at the 
manager's office in Boston, would you not have inferred that a meet- 
ing of the directors of the Nashua and Lowell Railroad Corporation 
was also held at the same time and place, unless informed to the 
contrary ? 

(Same objection as last.) 


Ans. I should not necessarily have made such inference unless 
I recollected such joint meeting, or unless from the nature of the 
matter recorded I should infer that there had been a meeting of 
both boards. The Boston and Lowell directors had separate meet- 
ings from time to time. . sis 

Cross-int. 63. If it be true that it was the custom to hold joint 
meetings of both boards of directors the latter part of every month, 


a a a hi Mit NO ee iy 
Gy Le Oe eee at ae 


ee a, ee 


100 THE NASHUA & LOWELL RAILROAD CORPORATION VS. 


during the term of the contract, and if, as I understand you 
143 _—sitto have staied, it was not the custom of the Boston and Lowell 
directors then to hold any other meetings, unless for the pur- 
pose of declaring dividends (see Ans. 43), except at the same time 
and place of the joint meetings, would it not be the natural and rea- 


sonable inference, whenever either board of directors were in session. 


at the time of such monthly meetings, that both boards were in ses- 
sion ? 


(Objected to as incompetent and argumentative.) 


Ans. If the records showed that the meeting was a regular monthly 
meeting I should infer that there was a meeting at the same time 
and place of both boards of directors. 


Direct examination resumed : 


Int. 64. Do you say that in order to fully answer Int. 60 it is nec- 
essary for you to make an examination of the records of both corpo- 
rations, and does such an examination include the necessity of ex- 
amining the records of the board of directors of the Nashua and 
Lowell Corporation during the time inquired of in said Int. 60? 

Ans. I did state in the former answer that it was necessary to ex- 
amine the records of both corporations, and such examination would, 
of course, include the records of the directors of the Nashua and 
Lowell railroad. 


(Counsel for defendants now calls upon the counsel for the com- 
plainants to produce the records of the board of directors of the 
Nashua and Lowell Corporation for examination by the witness and 
for use in this case in connection with this deposition, counsel for 
defendants having admitted that said records were in his possession 
or under his control. 

Counsel for complainants says, in reply to the very remarkable re- 
quest Just made by the counsel for the Boston and Lowell Corpora- 
tion, defendants In this case, that he respectfuliy informs defend- 
ants’ counsel that the answer of the defendants’ own witness to Int. 60, 
put to him by complainants on cross-examination, cannot, as com- 
plainants’ counsel thinks, be made the foundation to any claim on 
defendants’ part to the production of the records of the complainant 
corporation, no such records being called for by cross-int. 60 or the 

answer thereto, and if the defendants’ learned counsel imag- 
144 ines that he can require the production of records of plain- 
tiffs’ corporate meetings on any such a pretext as this he is 
In error.) 


Int.65. After the erection of the terminal facilities in Boston, in- 
cluding the railroad station, freight facilities on’ Mystic wharf, and 
the Winchester station, did not the upper roads, including the Con- 
cord, l., C. & M., Northern and Vermont Central, pay for the ad- 
vantage of such facilities terminal charges amounting to about thirty 
cents per tun, and did not the Nashua and Loweil railroad receive 
its thirty-one per cent. of such payments? 


AI Amy. ee ee 


‘ 7 . < A = 4 Me. x 
pwn i ia 1 Sg’ _— 
ss ae * $ a 


saa 


cpa 
i 2 


; Ge Fe 5 Pe a Se, eek ee “ 


THE BOSTON & LOWELL RAILROAD COR 


(Objected to as new matter and not in reply to cross-examina- 
tion.) 


Ans. A terminal charge was made to the roads named in the ques- 
tion and to several other railroad corporations, as far as I can recol- 
lect, of thirty cents a ton on freight, and that thirty cents was divided 
in the proportion named with the Nashua and Lowell Railroad Com- 
pany during the time of the contract. 


Cross-examination resumed: 


Cross-int. 66. Was not a like terminal charge for handling freight 
at Boston of some amount made against the upper roads, so called, 
long before the erection of a new station and other works, called 
Boston improvements, and were not such charges paid ? 

Ans. Such charges were no doubt made and paid. The amount 
of such charges was comparatively small—that is, small as compared 
with the charges after the iinprovements were made—because, until 
the facilities for receiving freight were enlarged, as I have testified, 
it would have been impossible to have done the amount of business 
that was done after such enlargement. The amount of charge per 
ton was the same before and after the enlargement of. the facilities, 
as I recollect. 


J. G. ABBOTT. 


Attest : JOUN G. STETSON, Examiner. 
145 Deposition of Daniel 8. Richardson. 


Direct examination by A. A. Srrout, Esq., of counsel for 
defendants : 
| Boston, Aug. 4, 1885. 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. Daniel 8. Richardson; sixty-eight; Lowell, Mass.; lawyer. 

Int. 2. Were you at any time connected with the Nashua and 
Lowell Railroad Corporation ; and, if yea, in what capacity ? 

Ans. I was a director a great many years, 1 think commencing 
before 1857; I was president of the road one year, I think, in 1876 
or 1877, or part of each. I think I ceased to be a director in 1878 
or 1879. 

Int. 3. Do you. recollect the fact of the contract between the 
Boston and Lowell Railroad Corporation and the Nashua and Lowell 
Railroad Corporation, dated Feb. 1, 1507, and the fact of the joint 
operation and management under the contract of the two roads ? 

Ans. I recollect the fact of the contract aud the joint operation, 
but I don’t recollect the exact date; it was about that time, I should 
think. 

Int. 4. How long did the joint management and operation of the 
two roads continue under that contract, according to your best 
recollection ? 

Ans. I think the contract provided fot a continuance of twenty 
vears, and that the joint operation continued during the time of the 
contract and a little while longer. 
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Int. 5. During the time these roads were operated together, state 
your recollection of the condition of the passenger and freight traffic 
over the roads, as to its being increased or diminished from year to 
year. State your recollection fully, and the causes which led to the 
increase, if there was suci. 

Ans. I can’t give any very definite particulars. My impression 
is that both the freight and passenger traffic increased very con- 
siderably, but perhaps not always regularly, and I remember that 
among the directors there used to be talk of the need of additional 

accommodations therefor from time to time. I should think 
146 si that the causes were the general increase of local business as 
well as through business. 

Int. 6. Whether or not, after the making of said contract, the two 
roads added other railroads, such as the Stoneham Branch, the 
Peterboro’,the Lexington and Arlington, and the Middlesex ? 

Ans. They did. 

Int. 7. What was the effect of such additions upon the increase 
of travel and the necessity of additional accommodations therefor 
at the Boston end of the railroad ? 

Ans. I should say they increased travel, and required additional 
accommodations. 

Int. 8. At the time of making this contract were there any facil- 
ities or connecting railroad for reaching Mystie wharf to accommo- 
date the joint business of both roads ? 

Ans. Not that I am aware of. 

Int. 9. Was the present Boston and Lowell passenger station and 
train-house built when said contract was made? 

Ans. It was not. 

Int. 10. Deseribe the passenger station, as near as you can, that 
existed at Boston at the time of making this contract. 

Ans. There was an old station at the foot of Lowell street, and 
after that a new station was built on or near Causeway street and 
the old station was turned into a freight station, but I ean’t tell the 
time exactly, in relation to the date of the contract, when the old 
station was abandoned and the new station came into use. 

Int. 11. As the freight passenger traffic of the two roads increased, 
as testified by vou, what was the fact as to the sufficiency of the 
then existing tacilities to accommodate the traftic of the two roads 
and their additions ? 

Ans. I think they soon became insufficient properly to accom- 
modate them. 

Int. 12. What steps were taken by the directors of the Nashua 
and Lowell railroad and the directors of the Boston and Lowell 
railroad to remedy this want of sufficient terminal accommodations ? 
State your recollection about it as nearly as you ean. 

(Objected to because whatever action was taken for that purpose 

by the directors of the two or roads of either corporation must 
147 have been matter of record and not capable of proof from 
recollection of the witness. 


Counsel for defendants states that he offers the testimony as the 
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best secondary evidence in his power, counsel for complainants hav- 
ing declined to produce the records of the corporation in his posses- 
sion after being duly notified to produce the same.) 


Ans. My recollection is that the Boston and Lowell built the 
present station, giving much enlarged accommodations for passen- 
gers, and I think the storage houses of the Lowell companies were 
bought by the Nashua and Lowell and the Boston and Lowell here 
at the Boston end, and I think the two companies bought the Mys- 
tic wharf, and a track was laid connecting the Boston and Lowell 
with that wharf. 

Int. 13. State whether or not such additional accommodations, in 
your judgment, at the time of building, were necessary for the 
accommodation of the joint traffic of the roads, and whether, as a 
director of the Nashua and Lowell Railroad Corporation, you as- 
sented thereto. 

Ans. I thought so at the time, from the knowledge and informa- 
tion I had and from the probable growth of business, and I was 
favorable to them. 

Int. 14. Who was the joint manager of the two roads at the time 
when such additional facilities were built ? 

Ans. Gen. George Stark. 

Int. 15. State whether or not, prior to the building of the present 
existing station in Boston by the Boston and Lowell railroad, and 
the purchase of Mystic wharf, and the construction of the bridge 
over Charles river, and the other improvements in Boston made for 
the accommodation of the traftie of the two roads and their connec- 
tions, plans in connection therewith were laid before the board of 
directors of the Nashua and Lowell Railroad Corporation and reports 
and suggestions in connection with said plans were made by Gen. 
Stark for the consideration of the board. State your recollection 
fully. 

Ans. I can say that before the depot was erected plans were ex- 
hibited by Gen. Stark and explained by him. I can’t state the exact 
times. | 

Int. 16. State whether the plans and propositions for these 

148 __sincreased terminal facilities were the lia of talk and dis- 

cussion by the members of tlhe Nashua and Lowell board of 
directors before their erection. 

Ans. I think they were often talked over by the members of both 
boards and considered at their Joint meetings. 

Int. 17. Were they also talked over by the members of the Nashua 
and Lowell board of directors amongst themselves and by different 
members of the board ? 

Ans. The meetings were generally joint, and I don’t remember, 
as to separate meetings particularly, what was dove about it there. 

Int. 18. Was there any dissent on the part of any member of the 
board of Nashua and Lowell directors to what was finally done in 
erecting these terminal facilities ? 

Ans. I do not remember any dissent whatever from any director 
of that board previous to that time. 
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land and in making the erections for these terminal facilities in 
Boston were known to and from time to time presented to the di- 
rectors of the Nashua and Lowell railroad. 

Ans. My impression is that the directors of the Nashua and Low- 
ell railroad kept very well posted up in these matters. 

Int. 20. Whether or not from time to time committees were raised 
to consider the subject of these terminal facilities and make reports 
thereon, and whether or not the directors of the Nashua and Lowell 
railroad participated in making up such committees. 


(Objected to as not a subject of parol evidence.) 


Ans. My memory is that such committees were appointed to act 
or advise 1) some way, aiid from both roads, but I can’t give any 
particulars now that I think of. 

Int. 21. After the making of the contract, state whether the busi- 
ness over both roads terminating in Boston or a portion of it came 
from beyond Nashua, and was through business from Vermont, New 
Hampshire, Canada, and the West which came over the northern 
railroads to both roads and so through to Boston. 

Ans. My best information is that a great deal of business came 
to the joint roads from beyond Nashua, and much of it was through 

business over other railroads from long distances. 
149 Int. 22. Now, after the time of the erection of the new pas- 
senger sti ition now existing at Boston and the erection of the 
terminals at Mystic wharf was there any difference in the enjoyment 
and use of them by the Boston and Lowell and Nashua and Lowell 
railroads, or did they make precisely the same use of them, so far 
as you know? . 

Ans. I don’t remember any difference in use of them; I think 
they used them together for their joint business. 

Int. 23. I call Your attention to a vote found in complainants’ bill, 
Record, page 6, as follows: 

“ Voted, That the expenditures made and to be made by the Bos- 
ton and Lowell Railroad Company for land and buildings in Boston 
for a new station and the expenditures made and to be made by said 
corporation for the building and completing the Mystie River rail- 
road and for the improvements in Winchester for a new station and 
land for railway purposes to the amount of $20,000 are to be treated, 
in the management of the business under the joint business contract 
existing between said corporation and the Nashua and Lowell Rail- 
road Company, as follows, viz: Thesaid Boston and Lowell Railroad 
Company are to be paid the interest upon such expenditures made 
and to be made, at the rate of seven per cent. per annum, at the end 
of each six months, out of the receipts of the joint corporations under 
said contract,and which is to be charged as a part of the expenses of 
operating said railways under said contract; and the cashier of said 
two corporations and treasurer of the Boston and Lowell Railroad 
Company is hereby directed to make up an interest account upon 
such expenditures to April 1, 1872, and pay the amount found due 


Int. 19. Whether or not the different steps taken in acquiring 
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to the Boston and Lowell Railroad Company out of the joint receipts 
of said two corporations.” 


I call your attention to that vote, passed July 23,1872. State 
whether or not you were present when said vote was passed. 

Ans. On refreshing my memory by the record, I find, by the rec- 
ord, that I was there with Mr. Crowninshield and Mr. Sigourney, 
and Mr. Stearns appears to have been there, in addition, in the after- 
noon. 

Int. 24. State whether or not the plan of settlement and of com- 
pensation to be paid by the Nashua and Lowell Railroad Corpora- 
tion to the Boston and Lowell Railroad Corporation for the use and 

benefit of the terminal facilities erected by them, as contained 
150 in said vote, was what had been previously agreed upon and 
understood by the directors of each of said roads. 


(Objected to, first, as leading ; second, as assuming that some agree- 
ment had been previously made between said directors and as asking 
witness to testify to such previous agreement without reference to the 
fact that such previous agreement, if it existed, must have been in 


writing and not capable of proof by parol.) 


Ans. I think it was the plan that had often been talked over and 
understood by the directors of both roads. 

Int. 25. State whether or not the plan of settlement and compen- 
sation contained in said vote had been the subject of conference be- 
tween the members of the several boards of each of said corporations ; 
and, if yea, whether or not the members of said boards had arrived 
at an agreement and understanding, before passing said vote, in re- 
lation thereto. 

Ans. I think that plan was understood by the directors of both 
roads, and it isin my memory that before that vote was passed it 
was talked over among the directors to put it in the form of votes, 
by the directors of each corporation, on the records. 

Int. 26. State in what particular, if any, the plan of settlement 
and compensation contained in said votes differed from the talk 
which you say was had by the directors of each corporation before 
passing the same. 


(Objected to because the question assumes that the vote or votes of 
July 23,1872, contain any plan of settlement whatever, and because 
the witness is asked to make a comparison between the terms of said 
vote and what had occurred in talk had between the directors of both 
corporations prior to the date of such vote, and because, if this proof 
could be made by parol, the effect would be to give to said vote a 
date earlier than that which really belongs to it—that is, to give it 
effect retrospectively.) 


Ans. I don’t call to mind any differences. 

Int. 27. After the passage of the vote of July 23, 1872, state 
whether or not monthly statements were presented to the directors 
of the Nashua and Lowell railroad and semi-annual payments were 
made in accordance with the said vote. 
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Ans. I think that the monthly statements were made to 
151 both boards sitting together, and I do not seem to recollect 
about the settlements. I suppose the manager’s papers, or 

the treasurer’s, will show that. 

Int. 28. When you say “to both boards sitting together” do you 
mean anything more than that they sat at the same table? 

Ans. That is what I mean, that they sat at the same table. | 
think generally the Boston and Lowell at the north end of the table 
and the Nashua and Lowell at the south—that is, sitting together at 
the end and sides of the table—not at the exact end. 

Int. 29. What is your recollection about the purchase of a ma- 
jority of the stock of the Salem and Lowell rai‘road and Lowell 
and Lawrence railroad and the interest allowed by the Nashua and 
Lowell railroad upon the purchase-money for the same? Give all 
your recoliection about it at this time. 


(Objected to as assuming, without proof, that interest was allowed 
by the Nashua and Lowell Railroad Corporation upon the money 
paid for said stock.) 


Ans. I have very little recollection about it. I understeod that 
the Boston and Lowell bought it. Those roads went into the joint 
operation, and I understood the Nashua and Lowell in some way 
made up a proportion of the loss. 

Int. 30. State whether or not there was any dissent on the part 
of any one of the directors of the Nashua and Lowell railroad, either 
to the building of the additional terminal facilities at Boston, the 
building of the depot at Winchester, or the purchase of the majority 
of the stock of the Lowell and Lawrence and the Salem and Lowell 
railroads or to the payment of seven per cent. interest upon thirty- 
one per cent. of the cost of said increased facilities and purchases, 
until long after said terminals were built and said purchases were 
made. 

Ans. I can’t call to mind any now. 

Int. 31. By whom was the objection to the payment of interest 
first made in the board of directors of the Nashua and Lowell rail- 
road, according to your best recollection ? 

Ans. I don’t know as I can say, but I remember Mr. Brooks’ 
objecting to it in a letter to me, and I think I mentioned it in the 

board. 
152 Int. 52. At that time was Mr. Brooks a director? 
Ans. He was not. 

Int. 35. Did he afterwards come to be a director in the road? 

Ans. Yes, sir. 

Int. 54. After he became a director in the road which of the 
directors of the Nashua and Lowell most strenuously insisted upon 
rescinding or attempting to rescind the action of the board of July 
23, 1872? 

Ans. Mr. Brooks took an active part in it; I don’t know as I will 
make any comparison between Mr. Brooks and his friends. 

Int. 35. Up to the time of Mr. Brooks’ coming into the board of 
the Nashua and Lowell railroad had that road been enjoying the 
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advantages of the terminal facilities erected and paid for by the 
Boston and Lowell railroad? And, if you answer in the negative, 
state in what respect they had not been enjoying them, if in any. 

Ans. So far as | remember they-lad been enjoying them. 

Int. 36. Whether or not the upper roads, so called—I mean the 
Northern, Vermont Central, Boston, Concord and Montreal, Concord 
and Claremont, and other roads having freight coming from the 
north to Boston—paid terminal charges for the privilege of using 
these Boston facilities. 

Ans. I understood they did, but I suppose the accounts show that 
better. 

Int. 37. To your knowledge was there ever any failure by the 
Boston and Lowell railroad to turn over these earnings (I mean the 
terminal charges paid by other roads) to be accounted for under 
the contract between the two roads? 

Ans. I don’t remember hearing any. 

Int. 38. Have you any knowledge that either Mr. Brooks and 
his friends or any members of the board of directors of the Nashua 
and Lowell railroad either paid back or offered to pay back to the 
Boston and Lowell railroad any of these earnings (terminal charges) 
upon the ground that these terminals were owned by and were for 
the sole benefit of the Boston and Lowell railroad or upon any 
other grounds ? 

Ans. I don’t remember any. 


153 Cross-examination by Francis A. Brooks, Esq., of counsel 
for complainants: 


Cross-int. 39. At the inception of the joint-traffie contract (1857 
did not each of the two contracting corporations own respectively 
its railroad in a completed or finished condition, each provided with 
all that was necessary for the accommodation of the traffic at that 
time; if not, how otherwise ? 

Ans. I suppose both companies owned their railroads and equip- 
ments when they entered into the arrangement, and could do the 
business thereon. 

Cross-int. 40. Were any changes or improvements required by the 
contract to be made, except the construction by the Heskves Cor- 
poration of a new freight depot at Lowell, at its own expense, and 
the completion by the Boston Corporation of its new passenger sta- 
tion at Boston, then under construction, its overhead crossing of the 
Fitchburg railroad track, also under way, and the alteration of the 
old passenger station at Boston into a freight depot, all at its own 
expense; if not, how otherwise ? 


(Objected to as calling for the construction of a written contract 
which is not in the hands of the witness and as incompetent.) 


Ans. The contract will probably show that; I don’t have in mind 
the particulars of the contract. 

Cross-int. 41. Will you please look at the contract, especially at 
articles VI and VII thereof, and, after thereby refreshing your mem- 
ory, answer more fully the preceding question ? 
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(Objected to as asking the witness to assume the province of the 
court, as asking in cross-examination concerning new subject-mat- 
ter not inquired of in the direct, and as attempting to put in evi- 
dence a contract not before legally proved by the testimony.) 


Ans. Turning to articles VI and VII of the copy of the contract 
which Mr. Brooks has handed to me, I find the Boston and Lowell 
were within the year 1857 to complete the new passenger depot on 
Causeway street, with the tracks, bridges, and all necessary fixtures 
connected with said extension into Boston; to make such altera- 
tions in the old passenger depot as had been designed by the Boston 

and Lowell Company for converting it into a freight depot, 
154 = and to complete the crossing over the Fitchburg railroad and 

the connection with the Grand Trunk road at the same place ; 
and I finc that the Nashua and Lowell railroad were to erect a 
freight depot in Lowell, with its necessary approaches and furni- 
ture. I do not think I could call to mind all these things except 
by referring to the articles shown me. 


(Counsel for defendants objects to the answer as reciting from 
what counsel for complainants claims to be a copy of some contract, 
and thereby attempts to put its provisions in evidence.) : 


Cross-int. 42. In view of the objection just noted made to your 
last answer by defendants’ counsel, to wit, that your memory was 
refreshed by reference, not to the original contract, but to what pur- 
ports to be a copy of the same, will you again look at the copy so 
examined by you and state if it is not a correct copy of said con- 
tract, and one printed and distributed by yourself and your associ- 
ate directors as a part of the annual report of the directors of the 
Nashua and Lowell corporation for the year ending March 31, 1857? 


(Objected to as incompetent as not correctly stating the ground of 
objection, as not correcily reciting the answer of the witness as to 
refreshing his recollection, and as asking the witness to state upon 
his oath what it is impossible to state without comparison of the 
paper handed him with the original contract, and as immaterial.) 


Ans. The copy Mr. Brooks handed to me is contained in the ap- 
pendix of what purports to be the twenty-second annual report in 
print of the directors of the Nashua and .Lowell Railroad Corpora- 
tion to the stockholders. I cannot tell by comparison as to the 
correctness of it. I see no reason to doubt the genuineness of the 
printed report, nor of the printed copy which seems to have been 
annexed thereto by the directors. 

Cross-int. 43. Referring now to cross-int. 40, so far as you know, 
was any other outlay then contemplated by either corporation, or 
thought to be necessary or desirable, to render the two roads capa- 
ble of meeting all the requirements of the then existing traffic? If 
so, state what other outlay was supposed necessary or desirable at 
that time. 


(Objected to as incompetent.) 
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Ans. I do not call to mind any at present. 
155 Cross-int. 44. Was not the division of the joint earnings, 
as agreed on originally (1857), predicated on the expectation 
on your part that the two roads were to be kept in their then rela- 
tive condition of repair at the joint expense, and that, if so done, 
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each corporation would get no more than its fair share of the income 
or proceeds of the joint traffic under the ratio of division fixed by 
. the contract, thirty-one per cent. for one and sixty-nine per cent. for 


the other? 


(Objected to as incompetent and immaterial, what his expectation 
was. ) 


Ans. If you mean by that, that if the roads had stood just still, 
keeping up the repairs, | suppose each one would have got his just 
share as estimated at the time—that is, if no increase of accommoda- 
tions were made on either road. 

Cross-int. 45. You did not, did you, as one of the directors of the 
Nashua and Lowell Corporation, at that time expect, under the 
working of the contract, that the Nashua Corporation would or could 
be called upon by the Boston Corporation to make any contribution | 
of money for additional construction or improvement of any part of 
the Boston and Lowell road or the terminal facilities thereof, so long 
as the ratio for division of earnings fixed by the contract remained 
the same? 


. (Objected to because the expectation of the witness as a director or 
otherwise, if he had any that he now recollects, is incompetent and 
immaterial, and because it appears from the testimony that the in- 
crease of traffic and the taking in of other roads, through which 
such increase of facilities became necessary, did not exist at the time 
the contract was made.) 


Ans. I don’t recollect what my expectations were upon that sub- 
ject. 

Cross-int. 46. I find in the twenty-third annua! report, in print, of 
the Nashua Corporation, purporting to be signed by yourself and 
the other directors, in stating the facts or reasons in your mind for 
entering into this joint contract, it is said: 


“A careful investigation of the resources of each road” (meaning 
these two roads), “their past earnings, and their prospective im- 
provements, if continued in separate operation, led to the establish- 
ment of the ratio of division at sixty-nine and thirty-one per cent.”’ 


| 156 Am I not right in thinking that when you used that ex- 
) pression or signed it you did not expect, so long as the ratio 


of division or earnings remained the same, that either party to the 
contract could or would be called upon to contribute to the cost of 
additional construction or improvements made wholly upon the 
; road of the other? 


(Same objections, and as immaterial.) 
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Ans. I can’t say what my expectations were then. It would 
hardly seem to me now, if one road had remained stationary and 
the other had laid out large sums of money, and thereby increased 
their business and the profits thereof, the other road should receive 
their proportion of the profits of such increased business without 
bearing some proportion of the expense thereof. 

Cross-int. 47. You do not mean, probably, by your answer to say 
that the business of either of these two roads has not increased 
equally, or nearly so, with that of the other, do you? 


(Objected to as argumentative and incompetent.) 


Ans. I should be inclined to think that the increase on the Boston 
and Lowell has been greater than on the Nashua and Lowell—the 
local business. 

Cross-int. 48. Has not the local business of the Boston and Low- 
ell road been subjected to loss by competition with a second road 
between Boston and Lowell, owned by the Boston and Maine Cor- 
poration ? 


(Objected to as before.) 


Ans. I should suppose it had. | 

Cross-int. 49. Notwithstanding this fact, do you think that the 
local business of the Boston and Lowell Corporation, relatively to the 
local business of the Nashua and Lowell, has been increased? I 
mean the local business on the main track of these two roads, 


(Same objections.) 


Ans. I should be inclined to think so. I suppose that can be as- 
certained by referring to the work they have done, which I haven't 
examined into. 

Cross-int. 50. Do you think the profit realized from the local busi- 
ness of the Boston and Lowell Corporation has increased in the 
same ratio with the volume of that business ? 


(Same objections.) 


157 Ans. I don’t think I have information enough with regard 
to the freight rates and the passenger rates to express an opin- 
ion on that subject. 
Cross-int. 51. Is it not, generally speaking, true that where busi- 
ness is done by railroads in competition with other roads the profits 
are much less than when done without competition ? 


(Customs of other roads objected to.) 


Ans. I think it is generally supposed so. 

Cross-int. 52. You do not probably mean to be understood, do 
you, as suggesting that the Nashua Corporation has not contributed 
to the cost of the increased terminal facilities at Boston, independ- 
ently of the vote of July 25, 1872, and of all sums paid under the 
same? 


Ans. I don’t mean to make a suggestion. I suppose whatever the 
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Nashua has contributed wi!l be shown in the accounts of the 
roads. 

Cross-int. 53. Did not the Nashua Corporation, in 1868 or there- 
abouts, join the Boston Corporation in making a purchase on joint 
account of the warehouses on Lowell street, Boston, for increase of 
freight accommodations at Boston, at a cost of $300,000 or there- 
abouts, and contribute thirty-one per cent. of such cost,and become 
the owner of thirty-one undivided one-hundredth parts thereof; if 
not, how otherwise ? 

Ans. [ understood so. 

Cross-int. 54. Did not the Nashua Corporation afterwards, during 
the financial year 1870-1 or thereabouts, unite with the Boston 
Corporation in the purchase and ownership of the Mystic wharf prop- 
erty, and contribute thirty-one one-hundredth parts 6f the cost 
thereof; if not, how otherwise ? 

Ans. I understood so. 

Cross-int. 55. Did not the share of contribution by the Nashua 
corporation to the cost of the Mystic wharf purchase and of the im- 
provements thereon made down to April 1, 1878, amount to the sum 
of $182,355.26, or does it so appear from the report of the directors 
of said company for the year ending April 1, 1878; if not, how 
otherwise ? 


158 (Objected to as incompetent and calling for contents of a 
report which, if admissible, is the best evidence.) 


Ans. I cannot say what it did amount to, but in the printed report 
for 1878, handed me by Mr. Brooks, it is put down among the re- 
sources of the road at $182,555.26. 

Cross-int. 56. Whether or not, as you understand: that report, it 
appears from it that the sum of $152,555.26 had been expended 
upon that property at that time; if not, how otherwise? 


(Same objections.) 


Ans. From this report and the word “ resources,” I should sup- 
pose that was the valuation they made at the time, and I should 
think it very likely that they kept an aceount of what they paid for 
or on account of that property and took that for the valuation, but I 
suppose the books of the Nashua and Lowell Corporation will show 
how that was done. 

Cross-int. 57. Have you any doubt that the books of the Nashua 
and Lowell Corporation, as of April 1, 1878, do show the fact that 
$182,355.26 had been spent by that company for Mystic quay at 
that time? 


(Same objections.) 


Ans. I should expect that their books would thus show, and I 
have no information to the contrary. _ 
Cross-int. 58. Do you believe or disbelieve the fact to be so? 


(Same objections.) 
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Ans. I believe the fact to be so, if that item is made up in the 
manner suggested by Mr. Brooks. 

Cross-int. 59. Did not the Nashua Corporation, at its own cost, in 
1873 or thereabouts, erect at Lowell a large freight-house for the ac- 
commodation of the increased business at that point, and expend 
thereon its own funds to the amount of $100,000 or thereabouts; if 
not, how otherwise ? 

Ans. I understood so. 

Cross-int. 60. When first, according to your memory, was any vote 
passed or other official and formal action taken by the directors of 
the Nashua and Lowell Corporation for the purpose of committing 
the Nashua Corporation to bear or share with the Boston and Lowell 

Railroad Corporation any part of its outlay in improving the 
159 Boston passenger station belonging solely to the Boston and 

Lowell Corporation ? In answering this question please avoid 
allusion to any talks or discussions upon this subject between mem- 
bers of the two boards which were not accompanied by some vote 
or other formal action at some meeting of the said directors. 

Ans. I do not remember, and should have to refer to the records 
to determine. I do remember the vote of July 23, 1872. 

Cross-int. 61. So far as your memory serves, was not the vote of 
July 23, 1872, referred to in vour direct examination, the first in- 
stance of any such vote or formal action ; if not, how otherwise? 


(Objected to as incompetent; the records will show for them- 
selves. ) 


Ans. I can’t call to mind now any vote passed previous to that 
one on the subject. 


(Same objection to the answer.) 


Cross-int. 62. Was not the vote of July 23, 1872, passed at a joint 
meeting of the two boards ? 

Ans. I think it was passed at Young’s Hotel, when both boards 
were present, but I think it was passed as the separate vote of the 
Nashua and Lowell railroad, as it was recorded. 


(Last portion of answer objected to as not responsive.) 


Cross-int. 65. Have you any distinct recollection of the cireum- 
stances attending the passage of this vote ? 

Ans. Refreshing my memory by the record, I think I have. 

Cross-int. 64. What part of the record leads you to suppose that 
this vote was passed by the directors of the Nashua and Lowell Cor- 
poration acting separately or independently of the directors of the 
Boston and Lowell Corporation ? 

Ans. Because it is my memory that whenever there was a vote to 
be passed by one or the other of these boards when we were together 
the vote was so put as to be understood and voted by the directors 
of the two roads separately, and I can’t call to mind an instance to 
the contrary. 

Cross-int. 65. You do not, then, mean that the record of that meet- 
ing, as kept by the Nashua and Lowell directors’ clerk, shows or tends 
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to show that this was not passed by a joint vote, but that you think 
it was not so passed, as you say it was not the custom to pass votes 
jointly or in that way; am I right? 


160 (Objected to as incompetent, and because complainants can- 
not contradict the record of their own board of directors in 
a suit to which they are a party.) 


Ans. The record seems to me to be a record of the separate vote 
of the Nashua and Lowell Corporation, and I see no reason to doubt 
this, and what is in my memory as to the custom of voting leads to 
the same conclusion. I think that that record shows that that vote 
was passed by the separate board. I think it purports to show that. 

Cross-int. 66. Does your memory as to what took place at that 
meeting enable you to say that this vote was passed separately by 
the directors of the Nashua and Lowell Corporation ? 

Ans. My memory doesn’t enable me to say the particular way that 
that vote was passed, except so far as I am aided by the record. 

Cross-int. 67. I cannot myself understand how the record serves 
to enable you to infer that this vote was passed by the separate ac- 
tion of the Nashua and Lowell directors. Please specify the portion 
of the record which leads you to this conclusion. 

Ans. Because I take it as a record of the doings of the Nashua 
and Lowell Railroad Company, purporting to be made by Stark, the 
clerk, and because | see that I was present at the meeting, and have 
no reason to doubt its correctness, and that leads me tothe conclu- 
sion that the action therein recorded was properly stated, and it 
purports to be a meeting at which Messrs. Crowninshield, Stearns, 
Richardson, and Sigourney, directors of the Nashua and Lowell rail- 
road, were present. 

Cross-int. 68. Does it not appear from this record that there was 
held at the same time and place a meeting of the directors of the 
Boston and Lowell Corporation ? 


(Objected to as calling for the contents of records other than the 
records of the Nashua and Lowell Railroad Corporation.) 


Ans. I don’t understand it as showing so. 
Cross-int. 69. Please look at these words which I find in this ree- 
ord just preceding the record made of the passage of this vote: 


“ Judge Abbott, of the Boston and Lowell board, presented the 
subject of the expenditures made and being made by the several 
companies for improvements, and it was voted "— 


Then follows the vote in question. 


161 Knowing the fact that Judge Abbott was then a director in 

the Boston and Lowell Corporation, and the further fact, as 
already testified by him in this case, that this vote was prepared or 
drawn up by him—I understand it was offered by him—he not being 
one of the directors of the Nashua and Lowell Railroad Corporation, 
I therefore infer that the vote so offered by him was offered for the 
action of the directors of the Boston and Lowell Corporation ; cer- 
15—166 
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tainly not for the separate action of the directors of the Nashua and 
Lowell Coporation. 

Will you state why, if I am right in the above facts and infer- 
ences, this record does not contain evidence of a joint meeting of 
both boards of directors at this time? And, if lam wrong in the 
facts or inferences above drawn, please state wherein [ am wrong. 


(Objected to because the witness cannot be required to spend his 
time in correcting the errors and misapprehensions of such ques- 
tions, and it is incompetent to ask it.) 


Ans. I said I didn’t understand the record as showing a session 
of the other board. Even if Judge Abbott drew up the resolutions 
and presented them that does not show to me that both boards were 
in session together when the vote as recorded was passed. It would 
rather show, if Judge Abbott drew up the form of thie vote, that he 
presented it to the directors of the Nashua and Lowell railroad for 
their action. 

Cross-int. 70. I find these words contained in the vote itself: 


“And the cashier of said two corporations and the treasurer of the 
Boston & Lowell R. R. Co. is hereby directed to make up an interest 
account,” ete., “and pay the amount found due to the Boston and 
Lowell R. R. Co. out of the joint receipts,” ete. 


Do you understand that the Nashua and Lowell directors, and 
they alone, had any right to instruct and direct the treasurer of the 
Boston and Lowell Railroad Corporation what to do in any respect ; 
or did you, as one of the Nashua and Lowell directors, pass a vote 
giving such instructions to the treasurer of the Boston and Lowell 
Corporation ? 

Ans. I suppose, from the manner the funds and accounts were 

kept, this vote was a proper one to express the intent of the 
162 Nashua and Lowell railroad, and do not suppose it was in- 

tended to operate upon funds upon which they could have no 
word of control. 

I see no reason why the directors of the Nashua and Lowell rail- 
road might not appoint the treasurer of the Boston and Lowell Rail- 
road Company their agent to make up an interest account and au- 
thorize him to pay, so far as they were concerned, out of the joint 
receipts of said two corporations, the amount found due to the Bos- 
ton and Lowell Railroad Corporation. 

Cross-int. 71. You do not, then, think it improbable, do you, that 
the Nashua and Lowell directors, acting independently of the Bos- 
ton and Lowell directors, did in fact pass a vote giving instructions 
to the treasurer of defendant corporation, but not appointing him 
their agent for any purpose ? 

Ans. I do not think it improbable that they passed that vote as 
there recorded, acting as a separate board. 

Cross-int. 72. Just preceeding the vote in this record it appears 
that a communication from General Butler relating to one of the 
branch tracks of the Boston and Lowell Corporation in Lowell was 
referred to Messrs. Daniel 8. Richardson and Hocum Hosford with 
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full powers. Do you think this reference to you and Mr. Hosford 
was made by the Nashua and Lowell directors alone? Was Mr. 
Hosford a director of the Nashua and Lowell Company ? 

Ans. I think Mr. Hosford was not a director of the Nashua and 
Lowell Company, and I think most likely that matter was referred 
to us by the separate votes of both corporations; I don’t remember. 

Cross-int. 75. Why is it improbable that this reference was made 
by a joint vote of the two corporations ? 

Ans. Because I understand this record of the Nashua as showing 
a separate vote. 

Cross-int. 74. Is this your only reason ? 

Ans. I think I’d further say that I don’t remember of their voting 
by joint votes. 

Cross-int. 75. According to your understanding of the law, had 
the Nashua and Lowell Corporation or its directors, under the char- 
ter of that company, under the laws of Massachusetts- or of New 
Hampshire in 1872, any right to join the Boston and Lowell Cor- 

poration in purchasing or to contribute toward the expense 
163 of purchasing the Salem and Lawrence or Lowell and Law- 
rence roads or either of them ? 


(Objected to as incompetent, as asking an opinion of law.) 


Ans. I don’t know as I ean say that they had any special author- 
ity or right to do it; but if the purchase was valuable to their busi- 
ness [ suppose it would be matter for the sovereign power to inter- 
fere with, or the Legislature, if they should find it an improper act 
to be done. 

Cross-int. 76. Answer the same question with reference to the 
legal capdcity of the Nashua Corporation to contribute funds towards 
the construction of the passenger station of the Boston and Lowell 
Corporation in Boston, or to the interest of such cost after construc- 
tion. 


(Same objections.) 


Ans. As the Nashua and Lowell and Boston and Lowell railroads 
were opening together the two roads at their Joint expense and for 
their joint benefit, I see no reason why the one road should not bear 
a fair proportion of the expenses required for improvements neces- 
sary on the other road to carry out in proper manner the purposes 
for which they were chartered and united by paying their share at 
least for the use of such improvements, or in some proper manner. 

Cross-int. 77. You use the term “expenses required he im prove- 
ments” in your last answer. When the improvements in question 
are those of new construction and not of repair or relative repair, as 
provided in the joint contract, do you think the expenses of such 
new construction upon one road ought to be borne in part by the 
other road, irrespectively of its effect upon the share of income fixed 
by the contract or without reference to this fact ? 


(Objected to as incompetent and immaterial.) 


Ans. Yes, sir; I should apply the same rule to a case of construc- 
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tion, that in some way the road that lays out the money for construc- 
tion for the joint business should in some proportion have some 
compensation for the use thereof for the joint business. 

Cross-int. 78. Was not the terminal charge at Boston, referred to 
in your direct examination, made before the erection of the new sta- 
tion, and was not a similar charge made for freight handled at 

Nashua at the same time? 
164 Ans. I don’t know as I can now call up any recollection 
as to those matters, but 1 suppose the accounts will readily 
show. 

Cross-int. 79. Was any change made in those charges by reason 
of the Boston improvements or passenger station ? 

Ans. I don’t seem to remember that now, but I suppose the account 
will show. 

Cross-int. 80. It appears from the reports that at the inception 
of this contract the capital stock of the Nashua Corporation was 
$600,000, and that the road was free from debt. In the forty-second 
annual report of the directors of the Nashua Company, signed by 
you and the other directors, it appears that the capital stock was 
$800,000, and its indebtedness in bonds and notes payable $450,000. 
From this, as I understand, it seems that $650,000 had been added 
to the investment of the Nashua and Lowell during that time. Is 
not this true? 


(Objected to as incompetent and calling for a recital by witness of 
one of complainants’ reports, and as giving the inference of the com- 
plainants’ attorney in relation thereto.) 


Ans. I know no reason to doubt the correctness of the balance- 
sheets of April 1, 1877, asexhibited and put into the report. Comm- 
paring that with the balance-sheet of April 1, 1857, which you have 
shown me, you can see what the increase has been for yourself of 
capital, ete. 

Cross-int. 81. Have you any objection to stating how you find the 
fact to be as inquired in the last question, assuming these printed 
reports to be correct? 


(Objected to as incompetent, offering verbal testimony of the con- 
tents of a printed report.) , 


Ans. I have no objection to stating how they appear in these re- 
ports. 


In 1857 the capital stock appears ...... ............. $600,000 00 
EPRI err i ach ics inne siesta ceiieniiianie ectibieedicciade 2.496 50 
Sr chi tiie: ce teiritipstncosinee etinseicietiinidiea se 34 22 
OU I iia ita einai 7,649 O9 
Dividend No. 37 declared .-...-_.__- Seer ae ae ee 21,000 O00 
San Ta tiiicnn stn detditntenievsonsciesinetniininslahaichbieiiiihsieanieieiaaae 67,246 22 
ROP ONSS ROOTING cciienecidnane conninnmmmetieniin 20,000 OO 
Balance of sUTPGR) MIRIMIAL nnn ncccccnessouemeanen Cee ee 


RIG eiiricieitiiineni:manmnnns hitb $736,579 16 
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165 In balance-sheet of April 1, 1877, the capital 


GOGH CRONE one oe cc cn candi cenn $800,000 00 

Cel RU isi iicisicales intial leith ws cnnicn'o-msnines naomi 200,000 00 
Obey DA ibis diciiciiencescccsdccnbueios 250,000 00 
Cashier, Joint roads on account .---.. ------------ 12,715 34 
ORIN CPI sisi ieintccncntote .ccmesnteniineied’ ‘ 1,039 00 
SUC Fe F initcithitdidin cn em cman dtriiniaeeiie 16,000 00 
CRM SUG icestiin en ccnmee wenn wun ehwowein 72,954 98 
PURORNIE Wik cca cncwconnndannaieal $1,352,709 32 


If I have made no mistake in reading off the figures. 


Direct examination resumed: 


Int. 82. State whether or not the vote of July 23, 1872, was 
passed in good faith by the directors of the Nashua and Lowell Rail- 
road Corporation, and whether there was any fraud or wrong-doing 
in relation to said vote or the matter covered by it, so far as you 
know. 

Ans. So far as I know, that vote was passed by them in good faith, 
and there was no fraud or wrong-doing in relation to said vote or the 
matters covered thereby, so far as I know. 


DANIEL S. RICHARDSON. 
Attest: JOHN G. STETSON, Examiner. 


Deposition of George Stark. 


Direct examination by A. A. Stxout, Esq., of counsel for de- 
fendants: 2 
Boston, Aug. 27, 1885. 
Int. 1. Please state your name and residence, and if you have 
heretofore testified in this ease on behalf of complainants. 
Ans. George Stark, of Nashua, N. H.; I have testified in this case 
for complainants. 
Int. 2. Were you connected with the Boston and Lowell Railroad 
Corporation and the Nashua and Lowell Railroad Corporation from 
1857 to 1875; and, if so, in what capacities ? 
166 Ans. I was connected with both of those corporations during 
that period of time as managing agent for the two corpora- 
tions, and also as clerk of the directors of the Nashua and Lowell 
Corporation, and I was also a director in the Boston and Lowell 
Corporation for a short period at the latter part of that time; I 
think for the vears 1874 and 1875. 
Int. 3. Before 1857 had you been connected with the Nashua and 
Lowell Corporation ; and, if so, in what capacity ? 
Ans. From 1853 to 1857 I was the superintendent of the Nashua 
and Lowell railroad. 
Int. 4. By whom were you chosen or appointed joint manager on 
and after 1857? 
Ans. By the directors of each road. 
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Int 5. Whether or not the fact that you were such joint manager 
appeared in the annual reports laid before the stockholders of each 
corporation at their annual meeting, directly or indirectly. 

Ans. I have not looked up those reports, but, according to my 
best recollection, the appointment did appear in each of them. 


(Counsel for complainants admits that it was known to the stock- 
holders of each road and accepted by them that the witness was the 
joint agent for the management of both roads under the twenty 
years’ joint contract, or until March 51, 1875.) 


Int. 6. Who was the president of both corporations while you 
held the office of joint manager? 

Ans. Francis B. Crowninshield. 

Int. 7. Where did you have your office ? 

Ans. In Boston; and I had also an office in Nashua. 

Int. 8. At the time you took charge of the management of both 
roads state the condition of the roads as to amount of passenger 
and freight traffic, and what facilities there were at the Boston end of 
the road for its accommodation. 

Ans. The traffic in 1857 was very much less than it subsequently 
became. The accommodations at Boston consisted of a very small 
passenger station at foot of Lowell street, soon after superseded by 
i neW passenger station on Causeway street (not the present one), 
and the freight facilities in Boston were confined to the grounds ad- 

joining Leverett street. The property known as the corpo- 
167 si ration stores had not then been acquired by the railroad ; the 

Cambridge property was largely flats, unfilled, and the Mystic 
River property had not been acquired, 

Int. 9. When, if ever, was the Mystic River property acquired and 
railroad facilities there built, and when was the present passenger 
station in Boston, occupied by the Boston and Lowell railroad, 
built ? 

Ans. The Mystic River property was acquired in 1871. The 
present passenger station in Boston was completed in 1873. 

Int. 10. State whether or not the freight and passenger traffic over 
the two roads increased from 1860 to.1873; and, if so, state in what 
proportions such increase was, how maby passengers were carried, 
and how much freight was carried, and what the percentage of in- 
crease or decrease was between the two periods. | 

Ans. It did increase very much. ‘The increase on passengers was 
from 705,000 to 2,086,000, an increase of 196 per cent. The freight 
increased from 449,000 tons to 605,000 tons, an increase of 35 per 
cent. The gross receipts increased from $544,000 to $1,420,000, an 
increase of 161 per cent. 

Int. 11. What did you find the fact to be as to the sufficiency of 
accommodation at the Boston end for this increase of business? And 
state the different steps that were taken to remedy the insufficiency 
of facilities, if any such existed. ‘ 

Ans. ‘The accommodations were quite insuflicient, both for freight 
and passengers, and the deficiency increased as the business in- 
creased. ‘The passenger station on Causeway street, completed in 
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1857, I think; was the first step taken to meet the deficiency. Sub- 
sequently the railroad purchased property on Lowell street, known 
as the corporation storehouses and wharf, and altered and converted 
the same into freight purposes and into a grain elevator. That 
property last mentioned was bought jointly by the Boston and 
Lowell and Nashua and Lowell companies, and held jointly in the 
proportions of 649 per cent. by the Boston and Lowell and 31 per 
cent. by the Nashua and Lowell. The property of the Boston and 
Lowell road in East Cambridge was much of it filled up and con- 
verted to freight use. The companies also jointly purchased what is 
known as the Mystic River property, and held it for freight 
168 purposes in the same proportions of ownership as they held 
the corporation store property. In 1872 it became apparent 
that the passenger business required greater accommodations in 
Boston, and the present passenger station of the Boston and Lowell 
road in Boston was constructed to meet the want. A railroad was 
constructed to connect the Mystic property with the Boston and 
Lowell road in order to make it available as a freight terminus. 

Int. 12. State whether or not, as joint manager or agent of both 
roads, you brought to the kuowledge of both corporations the de- 
ficiencies which you say existed for the accommodation of freight 
aud passengers prior to 1873, and whether the same were known to 
them. 

Ans. I did in each instance bring these wants to the knowledge 
of each board of directors. 

Int. 13. State what “upper roads” contributed to this freight and 
passenger business after the commencement of the joint manage- 
ment of the two roads. 

Ans. The Concord railroad, the Northern railroad, the Boston, 
Concord and Montreal railroad in New .Hampshire, the Vermont 
Central railroad in Vermont, the Passumpsic railroad in Vermont, 
and the Ogdensburg railroad in New York, with their several tribu- 
taries and connections, brought tnost of the upper railroads business. 

Int. 14. State whether or not these railroads had outlets open to 
them for their freight and passenger business other than the Nashua 
and Lowell and Boston and Lowell at the time these facilities were 
supplied as stated by you, and if you answer yes state what those 
outlets were. 

Ans. They did. The roads named lying north of Manchester 
could reach Boston or Salem by way of Lawrence independently of 
this line of roads and could reach New York by way of the Wor. 
cester and Nashua road. The Vermont road and the Ogdensburg 
road could also reach Boston by way of the Fitchburg road and 
could reach New York by way of the Connecticut River lines. 

Int. 15. State what danger, if any, the lack of terminal facilities 

in Boston for freight and passengers, as you have stated, 
169 threatened as to the loss of ile business of these upper roads, 
or a part of it, before the same was remedied. 

Ans. It became manifest that we could not retain the upper busi- 
ness without largely increasing the facilities at Boston. The Man- 
chester business in particular threatened to go to the Boston and 
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Maine road, as did also the other connecting business in New Hamp- 
shire, and the Vermont and Ogdensburg business threatened to go 
to the Fitchburg road. 

Int. 16. Whether or not this business was valuable and necessary 
to the prosperity of the Boston and Lowell and Nashua and Lowell 
roads. 

Ans. It was so considered. 

Int. 17. State where the board of directors of the Nashua and 
Lowell road and the board of directors of the Boston and Lowell 
road had their office for meetings prior and subsequent to 1873. 

Ans. During the greater part of that time the meetings of the 
directors were held at the office of the manager in Boston, at the 
railroad station. 

Int. 18. Whether or not these facts, testified to by you, were called 
to the attention of the different boards prior to 1875 and talked over 
by them. State the facts generally about that. 

Ans. It was my custom to report to the boards monthly all mat- 
ters of interest, and more especially the wants of the business in the 
way of improvements. The directors always appointed committees 
to act with me in these matters, and nothing was undertaken until 
after full consideration and discussion and authority granted by the 
directors. 

(Last part of answer objected to as containing matter not capable 
of proof by parol evidence.) 


Int. 19. State whether, after the building of the present passenger 
depot, a charge of five cents a head for passengers was attempted to 
be established as against the upper roads, to be paid the Boston and 
Lowell road, and whether that was abandoned, and for what reason 
it was abandoned. 

Ans. My recollection is that previous to the construction of the 
present passenger station in Boston, but while its construction was 

under consideration, the connecting roads were asked to con- 
170 tribute an additional five cents per passenger on their busi- 

ness as an inducement to the Boston and Lowell railroad to 
make the outlay. The upper roads declined to make this allowance, 
but offered to continue their business with the Boston and Lowell 
road if the increased facilities were afforded, and offered to submit 
to a terminal freight charge of thirty cents per ton, about which 
they had previously been at variance with the Boston and Lowell 
road. 

Int. 20. State whether or not the Nashua and Lowell road received 
their proportional part of the benefits arising from this continued 
business and payment of terminal charges as long as such continu- 
ance and payment existed. 

Ans. They did, up to the time I left the roads, since which I have 
no knowledge. 

Int. 21. State whether the Nashua and Lowell Railroad Corpora- 
tion united with the Boston and Lowell in their efforts to obtain the 
proper legislation for taking land and building these additional 
terminal facilities. 


i 
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Ans. They did so unite. 

Int. 22. Whether or not, after the act of 1869 was so obtained, 
negotiations were had with the Eastern railroad for a joint depot, 
_ whether the Nashua and Lowell Corporation participated 

lerein. 

Ans. My recollection is that such negotiations took place, and 
that a committee of ten directors of the Nashua and Lowell road 
was appointed to join in such negotiations. 


(Latter part of answer objected to as not susceptible of parol 
proof.) 


Int. 23. What was the result of these negotiations with the East- 
ern road ? 

Ans. The Eastern road did not join in with the Boston and Lowell 
road in getting additional facilities in Boston. 

Int. 24. After those negotiations failed what did the Boston and 
Lowell and Nashua and Lowell roads do to obviate the difficulties 
which you say they were experiencing for the want of proper facili- 
ties ? 


(Objected to, so far as any acts done by the Nashua and Lowell are 
concerned, as not suitable for proof by parol.) 


171 Ans. The directors of the two companies, the Boston and 

Lowell and the Nashua and Lowell, agreed together that. the 
Boston and Lowell Company should construct the present passenger 
station, and that the Nashua and Lowell Company should pay thirty- 
one per cent. of the annual interest upon the outlay, computing the 
interest at seven per cent. per annum. 

Int. 25. Was seven per cent. interest paid for the money borrowed 
for the above purposes ? 

Ans. I couldn’t say; it didn’t come within my department. 

Int. 26. Where were the annual meetings of the stockholders of 
the Nashua and Lowell railroad held during the time of the joint 
management of the roads? 

Ans. They were held at Nashua. 

Int. 27. Whether or not, to your knowledge, these wants of suit- 
able railroad facilities were understood and talked over by the prin- 
cipal stockholders of the Nashua and Lowell railroad during these 
times. 

Ans. They were. 

Int. 28. Did you ever hear any dissent from any one of them in 
relation to the course pursued by these two corporations in relation 
to the furnishing of these facilities ‘until long after the completion 
of the same? 


(Objected to because it does not appear by competent evidence 
that the plaintiff corporation had anything to do with the construc- 
tion of the new passenger depot, or, if it had, that the stockholders 
were informed thereof at or before the construction of such depot.) 


Ans. I never heard of any dissent from a stockholder in the Nashua 
and Lowell road, unless it may have been that there was some in- 
16—166 
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formal talk and comment upon the magnitude of the structure, and 
I have heard people say that they thought the outlay too large. 
Possibly some Nashua and Lowell stockholder may have said it, to 
my knowledge, but I do not now recollect any such instance. 

Int. 29. Was any action taken in relation to it by any stockholder 
until long after the buildings were completed and used by the cor- 
porations ? 

Ans. There was not. 

Int. 30. State whether or not the outlay was, in your judg- 

172 ment, formed at the time the outlay was made, as a railroad 

man ard manager of the roads, necessary for the best interest 

of the two roads, and whether it was made in gopd faith by all parties 
concerned. 


(Objected to because not a question of fact, but calling for the opin- 
ion of the witness in a matter not in issue.) 


Ans. I did think it was necessary to make the outlay which was 
made, and I know it was made in good faith. 

Int. 31. State whether or not you submitted to the directors of the 
Nashua and Lowell railroad plans of a structure to be erected for 
a passenger depot before the same was built. 

Ans. I did submit such plans to them. 

Int. 32. Whether or not you also submitted estimates of the prob- 
able cost of the structure to the same body. 

Ans. I did. 

Int. 35. Whether the same were considered by them. 

Ans. They were. 

Int. 54. I call your attention to a paper marked “ Defendants’ Ex- 
hibit 1, J.G.S.,ex’r.” State whether the same is a copy of votes 
passed by directors of the Nashua and Lowell Corporation, as it 
purports to be, and whether a committee was appointed as therein 
stated. 

Ans. It is copied from the records of the Nashua and Lowell di- 
rectors, and a committee was appointed as therein stated. 


(Defendants’ Exhibit 1 is put in evidence by defendants. 

Counsel for defendants calls upon F. A. Brooks, Esq., counsel for the 
complainants, to produce the records of the Nashua and Lowell Rail- 
road Corporation, now in his possession, to be used as evidence in 
this hearing, as per notice served upon him in the presence of the 
examiner at a former session, and makes said notice a part of this 
record as Defendants’ Exhibit 2. 

Counsel for complainants, in reply to the above request, says he is 
in possession of only a portion of the records specified in the notice 
previously given to him and referred to by defendants’ counsel, and, 
if his attention is called to any particular part of the record in his 
possession as bearing upon any question involved in this suit, or to 
which the testimony of the witness under examination is required, 

he will produce the same out of courtesy to defendants’ counsel, 
173. = without conceding any right to him toeall for such record, much 
less to call for all the records of the plaintiff corporation for 
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a period of thirty-two years, as set forth in the notice referred to, for 
the examination of counsel or of the witness, but not waiving any 
objection to the competency of such records as evidence in this case. 
_ Counsel for prem er calls for the records of the following meet- 
Ings of the directors of the Nashua and Lowell Railroad Corporation 
held on the following dates: 


Sept. 22, 1853. May 24, 1870. 
Jan. 25, 1859. July 26, 1870. 
April 26, 1859. Oct. 25, 1870. 
Oct. 25, 1859. Dec. 27, 1870. 
Oct 23, 1860. Jan. 24, 1871. 
Dec. 24, 1860. Feb. 6, 1871. . 
Nov. 26, 1861. Feb. 20, 1871. 
March 25, 1862. Sept. 26, 1871. 
March 24, 1863. Nov. 28, 1871. 
Aug. 25, 1863. Dec. 26, 1871. 
Aug. 23, 1864. Jan. 23, 1872. 
Dec. 27, 1864. May 28, 1872. 
Feb. 27, 1865. July 23, 1872. 
April 24, 1866. Oct. 22, 1872. 
Dec. 26, 1866. Nov. 26, 1872. 
Aug. 27, 1867. Sept. 16, 1875. 
Sept. 27, 1867. Aug. 25, 1874. 
Nov. 26, 1867. Sept. 29, 1874. 
Sept. 27, 1868. Oct. 27, 1874. 
Sept. 28, 1869. Nov. 24, 1874. 
Nov. 238, 1869. March 23, 1875. 
Nov. 27, 1869. April 27, 1875. 
Dee. 28, 1869. June 7, 1875. 
Jan. 25, 1870. July 27, 1875. 


In reply to the call of defendants’ counsel to produce records of 
meetings named complainants’ counsel says that it is obvious to his 
mind that the records of directors of complainant corporation extend- 
ing back over a period of thirty-two years cannot be material or 

competent as evidence in regard to the claim made in this 
174 suit, covering a period of about twelve years past; but to 

save defendants’ counsel any inconvenience in obtaining the 
records inquired for, and in making such use of them as he may be 
lawfully entitled to in this case, if any, complainants’ counsel now 
hands to defendants’ counsel the original records called for prior to 
Aug. 27, 1867, excepting that of Sept. 22, 1853, the remaining records 
called for not being in the possessing of complainants’ counsel.) 


Int. 35. Please examine the book now shown you, marked for 
indentification “ X, Aug. 27, 1885, J. G.S., ex’r,” and say what the 
book is. 

Ans. With the exception of a title record, which I know nothing 
about, the book is the records of the meetings of the directors of the, 
Nashua and Lowell Railroad Corporation from July 18, 1856, to 
May 28, 1867, inclusive. 
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Int. 36. In what capacity were you acting during the time that 
this record purports to be kept? 

Ans. I was acting as clerk of the board of directors of the Nashua 
and Lowell Railroad Corporation. 

Int. 37. Whether or not the signatures to the records contained 
in this book, purporting to be the signatures of Geo. Stark, clerk, 
were written by you. 

Ans. They were. 

Int. 38. Will you please compare the paper handed you, marked 
“ Defendants’ Exhibit 3, J. G.S., ex’r,” with the record contained in 
said book in your hands and state whether the same is a true and 
accurate copy thereof? 

(Objected to because it does not appear that the record referred to 
has any reference to or materiality whatever in the issues involved 
in this case, and because the witness is not now and for ten years 
has not been clerk of the directors of the Nashua and Lowell rail- 
road, and is not authorized by law to furnish copies of said record.) 

Ans. I have so compared it; it is a true and accurate copy. 

(Counsel for defendants offers said Defendants’ Exhibit 3 in evi- 
dence. 

Counsel for complainants objects to the same as incompetent.) 

Int. 59. Will you please compare the paper handed you, marked 

“ Defendants’ Exhibit 4, J. G.S., ex’r,” with the reeord con- 
175 tained in said book in your hands and state whether the same 
is a true and accurate copy thereof? 

(Counsel for defendants offers in evidence the record on pages 85 
and 86 of the book marked “ X” for identification. 

Counsel for complainants declines to have the book go into the 
custody of the examiner to be retained by him, and the examiner 
does not mark the same as an exhibit.) 


Ans. I have examined it, and find it a true and accurate copy. 

Int. 40. Please make a similar examination with regard to papers 
marked “ Defendants’ Exhibit 5, J. G.S., ex’r,” “ Defendants’ Ex- 
hibit 6, J. G. S.,ex’r,” “ Defendants’ Exhibit 7. J. G.S., ex’r,” “ De- 
fendants’ Exhibit 8, J. G.S., ex’r,” “ Defendants’ Exhibit 9, J. G.S., 
ex r,”’ “ Defendants’ Exhibit 10, J.G.S., ex’r,” “ Defendants’ Exhibit 
11, J.G.S., ex’r,” “ Defendants’ Exhibit 12, J. G.S., ex’r,” “ De- 
fendants’ Exhibit 13, J. G.S., ex’r,” “ Defendants’ Exhibit 14, J. G. 
S., ex’r.” 

Ans. I have carefully compared said papers by inspection with 
the original records contained in said book marked “ X ” for iden- 
tification, and said papers are true and accurate copies of said 
original records. 

(Defendants’ Exhibits 5 to 14, inclusive, named in Int. 40, are 
put in evidence by counsel for defendants. 

Complainants’ counsel objects both to the competency and the 
materiality of the papers called exhibits above offered in evidence.) 

(Adjourned.) 
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Ava. 28, 1885. 


(Counsel for complainants says that he was yesterday called upon 
to produce records of directors of complainant corporation as far 
back as 1853, and was not then aware that he had such records in 
his possession prior to 1856 ; that since the adjournment he has made 
examination and found the directors’ records from the organization 
of the company, from 1836 to 1856; therefore he now produces the 
records, as requested by defendants’ counsel yesterday, and hands 
them to defendants’ counsel for inspection by him or by the wit- 
ness under examination, but for no other purpose. He is unwill- 
ing that said records should be made an exhibit in this case or 
to part with the custody of said records, and will reclaim the same 
after they have been examined by defendants’ counsel and by the 
witness.) 

176 Int. 41. Will you please examine the records of the direc- 

tors of the Nashua and Lowell Railroad Corporation pro- 
duced by counsel for your inspection and compare therewith on 
page 77 of said records Defendants’ Exhibit 15, now handed you, and 
state whether it is a true and accurate copy thereof? 

Ans. It is correct. 


(Defendants’ Exhibit 15 is put in evidence by counsel for defend- 


ants. 
Complainants’ counsel objects to said exhibit both for want of 


materiality and competency.) 


Int. 42. State whether or not all the foregoing exhibits, 3 to 15, 
inclusive, are copies from the book of record of the doings of the 
board of directors of Nashua and Lowell Railroad Corporation kept 
by you and are, so far they purport to be, an exact transcript of 
such record for the several meetings the doings of which are therein 
recorded. 


(Objected to as above.) 


Ans. They are. 

Int. 43. State whether or not at this hearing in your presence said 
book of records was produced by the counsel of the Nashua and 
Lowell railroad present at the caption of this deposition. 

Ans. It was. 

Int. 44. State whether or not, before resorting to secondary evi- 
dence of the contents of such book of records, in your presence and 
in presence of the examiner, counsel for the defendants claimed to 
put said original records in the case, and whether the counsel for 
complainants refused to allow said book of records to be used for 
that purpose or to be retained by the examiner as evidence in this 
case, and only permitted the counsel for defendants and yourseif to 
use said book for the purpose of examining the same. 

Ans. As I understand the matter the facts are as stated in the in- 
terrogatory. 

Int. 45. State whether or not the writing and records contained 
in said book were made at or about the time of the holding of the 
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meetings the doings of which are therein recorded ; and, if not, what 
part has been added since. 

Ans. All of the records of meetings were written in the book at or 

about the times of the respective meetings recorded therein, 
177. ~=but I notice upon the fly-leaf at the commencement of the 

book some writing that was not in it when the book was fin- 
ished—when it left my custody. 

Int. 46. Please examine the paper marked for identification “ X X, 
Aug. 28, 1885, J. G. S., ex’r,” and state whether the same is an 
accurate copy of the writing upon the fly-leaf of said record, and 
which you say has been added since said record was completed. 

Ans. That is an accurate copy. 

Int. 47. State whether or not said writing was in said book of 
records when the same passed from your hands completed, as you 
stated. 

(Objected to as assuming the witness has stated that said writing 
in now in said book of records as distinet from a fly-leaf at the com- 
mencement of or preceding said book of records.) 


Ans. It was not. 

Int. 48. In what book, if any, did you find the writing X X, 
which you have just identified as a true copy ? 

Ans. In the book containing the records of the directors of the 
Nashua and Lowell Railroad Corporation from July 18, 1856, to 
May 28, 1867, inclusive. 

Int. 49. Who wrote it there, if you know? 

Ans. It appears to be the writing of Francis A. Brooks, Esq. 

Int. 50. Do you know it to be in his handwriting? 

Ans. I know that it resembles his handwriting, and that he ad- 
mitted to me that it was his handwriting. 

Int. 51. Please examine carefully the paper marked “Defendants’ 
Exhibit 16, J.G.S., ex’r,” now handed you, purporting to be a copy 
of the record of the doings of the Nashua and Lowell Railroad Cor- 
poration, of date Sept. 25, LS6Y, signed by you as clerk, and state 
whether you have any doubt as to its being a true copy of the origi- 
nal record, and what your recollection is as to the transactions 
therein stated. 

(Objected to as immaterial and incompetent.) 


Ans. I presume it to be a true copy. 1 have definite recollection 
of the fact stated in the record, that Mr. Sigourney was appointed a 
committee on part of the Nashua and Lowell railroad directors to 

act in conjunction with a committee appointed by the Boston 
178 = and Lowell railroad direetors with regard to improvement of 

terminal facilities in Boston. I recolleet also that I sub- 
mitted, as manager, plans for such improvement. 

Int. 52. State whether or not, before submitting such plans, you 
went abroad to get the best information in relation to a passenger 
depot; and, if so, in whose behalf did you go, and by whom were 
your expenses borne In so going. 

Ans. In the summer of 15869 the directors of the Boston and 
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Lowell and of the Nashua and Lowell railroads suggested to me 
that before commencing or completing the plans of the passenger 
station at Boston I had better take a little vacation and visit some 
of the principal railway stations in Europe. I did make such visit 
at that time and examined stations then built and building in Eng- 
land and France, and on my return the expenses of the trip were in 
considerable part paid by those railroad companies. 

Int. 53. Please examine paper marked “ Defendants’ Exhibit 17, 
J.G.S., ex’r,” now ceoiial you, purporting to be a copy of the 
record of the doings of the directors of the Nashua and Lowell rail- 
road on Nov. 23, 1869, and containing a letter purporting to have 
been written by you, and state whether you have any doubt that it 
is substantially a true copy and transcript of the original record of 
said meeting, whether vou wrote the letter therein set out, and 
what your recollection of the transactions therein set out are. 


(Same objection as before.) 


Ans. I have examined the paper, and have no doubt it is a true 
copy of the records. I recollect writing such a letter and recollect 
that the cireumstances were as detailed therein. 

Int. 54. Please make a similar examination and statement of fact 
relating to paper marked “ Defendants’ Exhibit 18, J. G. S., ex’r.” 

(Same objections.) 


Ans. I have examined the paper, and I have no doubt that it is a 
correct copy of the record. I have no distinct recollection of the 
transactions mentioned in this paper. 

Int. 55. Please make similar examination and statement of 
fact touching paper marked “ Defendants’ Exhibit 19, J. G. S., 

ex’r.” 


179 (Same objections.) 


Ans. I have made the examination, and I have no doubt the 
paper is a correct copy of the record. I have a recollection of pro- 
ceeding with the Eastern railroad in the matter of negotiations for 
taking land for terminal facilities, ete., as set forth in the record. 

Int. 56. Make similar examination and statement of fact touching 
paper marked “ Defendants’ Exhibit 20, J.G.S., ex’r.” 

(Same objections.) 

Ans. I have made an examination of this paper, and have no 
doubt it is a correct copy of the record, and I have a recollection of 
the principal facts therein recorded. 

Int. 57. Make similar examination and statement of fact touching 
paper marked “* Defendants’ Exhibit 21, J. G.8., ex’r.” 

(Same objections.) 

Ans. I make same answer as to last. 

Int. 58. Make similar examination and statement of fact touching 
paper marked “ Defendants’ Exhibit 22, J. G.S., ex’r.” 


(Same objections.) 
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Ans. I have examined this paper and make same answer as made 
to the previous question. 

Int. 59. Make similar examination and statement of fact touching 
paper marked “ Defendants’ Exhibit 23, J. G.S., ex’r.” 

(Same objections.) 

Ans. I have examined this paper and make the same answer as 
made to the last previous questions. 

(Exhibits 16 to 23, inclusive, are put in evidence by counsel for 


mw, 


defendants, subject to complainants’ objections.) 


Int. 60. State whether or not any difficulty arose with the two cor- 
porations in having a smaller station than that which was actually 
built and now standing; if so, state what it was. 

Ans. Difficulties did arise in providing for the passenger business 
in the station-house which the present one superseded on account of 
its insufficient size, although it was once extended and enlarged after 
its first construction. 

The new station now standing was constructed larger than the 


company desired at that time to make it, from the fact that, in taking 


new land for the purpose, they were obliged or considered it 
180 expedient to take the entire block between Andover and 
Nashua streets, and, having taken of necessity so much land 
and also expecting that the Eastern railroad might join in the use 
of the new structure, the entire land so taken was utilized by build- 
ing upon it. 
Int. 61. Whether or not it has since proved that such building 
was wise and necessary, considering the extensions of the Nashua 
and Lowell and Boston and Lowell railroads. | 


(Objected to as calling for the opinion of the witness in a matter 
not involved in this case.) 

Ans. I believe that it has so proved. 

Int. 62. Calling vour attention to the vote passed by the directors 
of the Nashua and Lowell railroad, July 23, 1872, relating to the 
improvements at Boston and Winchester, as stated in said vote, please 
state whether the subject-matter of that vote had been considered 
and thoroughly canvassed by the directors of the Nashua and Lowell 
railroad betore that vote was passed. 

(Objected to because it calls for proof of proceedings of the direct- 
ors, Which ought to appear by written evidence, if at all.) 

Ans. The subject had been informally discussed and considered 
many times previous to that meeting, but formal action was finally 


taken on that date. 

Int. 63. State whether any other mode of sharing in the expense 
of these improvements had been discussed by the directors of the 
Nashua and Lowell railroad before the passing of that vote of July 
4) 1872 
aw), LOb wm, 


(Objected to as incompetent.) 
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Ans. According to my recollection, other methods of adjustment 
were considered and discussed, and among them the question of joint 
ownership upon the basis of 69 and 31 per cent., but the Nashua and 
Lowell directors finally preferred the method which they agreed to 
in this vote. 

Int. 64. State whether, after the passage of the vote,a monthly 
statement was rendered to the directors of the Nashua and Lowell 
Railroad Corporation, including the interest so agreed to be paid, 
and whether semi-annual settlements were made between the two 

roads, including the interest,as provided by said vote. Give 
181 your best recollection in relation thereto so long as you were 
connected with the roads as joint manager. 

Ans. My recollection is that such accounts were made up and pre- 
sented to the directors and settled semi-annually between the two 
corporations until the close of my connection with the road, but 
my memory does not serve me as to the exact date when the account 
was commenced. 

Int. 65. I hand you for examination and identification the an- 
nual reports of the directors to the stockholders of the Nashua and 
Lowell Railroad Corporation for the years 1872 to 1877, inclusive. 
Please state whether said reports are produced by you at my request, 
and what they are, and what use was made of them. 


(Objected to because it does not appear that said documents, if re- 
ports, are in any way material to this cause.) 


Ans. These are copies of reports of the directors of the Nashua 
and Lowell Railroad Corporation to the stockholders which were in 
my private files at my house and brought here at the request of de- 
fendants’ counsel. They were submitted at the annual meetings of 
the stockholders, and the records of such meetings will show what 
action was taken upon them. | : 

Int. 66. According to your recollection, were these reports rejected 
by the stockholders or adopted at such meetings? Give your best 
remembrance. 

(Objected to as incompetent.) 


Ans. It was customary for the stockbolders to vote that the annual 
report be accepted and placed on file. I do not recollect any in- 
stance where this was omitted to be done. 

Int. 67. Please state whether before such vote was taken copies of 
said reports were given to stockholders present at the several meet- 
ings, or were they provided so that any stockholder could get them 
who chose to do so? 

(Objected to.) 


Ans. Copies were distributed among stockholders at the meeting, 
and the report was also read to the meeting before any action was 
taken upon it. 

Int. 68. Calling your attention to the said several reports, 
182 state whether or not the amount of interest paid pursuant to 
the vote of July 23, 1872, appears as rent or in the interest 
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(Objected to for substance, and also because the question assumes 
facts not yet shown to exist.) 


Ans. According to my recollection, the interest paid on cost of 
depot in Boston was included in rent account of the Nashua and 
Lowell railroad. I mean all the interest which was paid under the 
vote of July 23, 1872. 

Int. 69. Whether or not, in the report of 1874, you find on pages 
13, 14, and 15 a full account of the improvements mentiéned in the 
vote of July 23, 1872 


(Objected to.) 


Ans. I find in said report, on the pages named, a detailed state- 
ment of such improvements at that date. 

(Reports above referred to are marked for identification : “ Report 
(1872), J. G. S., ex’r;” “ Report (1873), J. G. S., ex'T 5” “ Report 
(1874), J. G.S., ex’r;” “ Report (1875), J. G.S., ex’r,” and “ Report 
(1877), J. S. , xr.) 


Int. 70. State whether or not the arrangement as to the payment 
of rental by the Nashua and Lowell Railroad Company on these 
improvements, equal to seven per cent. on thirty-one per cent. 
thereof, was in any way concealed, or was it a matter of notoriety 
among the stockholders, so far as you know. 


‘ 
Cy. 
‘ 
Cy. 


(Objected to because the question incorrectly assumes that some 
arrangement had existed by which the Nashua and Lowell — Com- 
pany was to pay rental on Boston improvements of the defendant 
corporation, and on such fact thus far appears, and of course if it 
did not exist as a fact it would be incapable of concealment, and 
because it calls for the opinion of the witness rather than the state- 
ment of any actual occurrence.) 


Ans. There was no concealment, and I have reason to believe that 
the stockholders generally unde stood it. 

Int. 71. Whether or not from the passage of such vote to the time 
that you left the corporation both corporations in good faith acted 
under and lived up to the provisions contained in the vote of July 
23, 1872, and whether they enjoyed the auvantages and benefits 
arising from the improvements named in said vote. 


183 (Objected to for substance and as asking for the opinion of 
the witness.) 

Ans. They did so live up to the arrangement as long as I con- 
tinued with the companies, and did mutually receive whatever ben- 
efits came from the outlay. 

Int. 72. I wish to call your attention to the station mentioned in 
said oth of July 23, 1872, as improvements in Winchester fora new 
station. Will you please state whether said improvements were 
for the joint benefit of the two roads, and what your recollection is 
about it? 


(Objected to.) 


t ge > i 


Ans. My recollection is that improvements were necessary at Win- 
chester, not only to accommodate local business, but to accommodate 
business at Winchester that came from the upper roads, and that a 
very considerable part of the outlay was for ead to accommodate 
upper railroad freight. Under the working of the joint contract be- 
tween the two roads each received its stated proportion of all re- 
ceipts, whether through or local, and in this view the improve- 
ments were for mutual benefit. 

Int. 73. Whether or not the erection of these improvements was 
made on good faith. 

Ans. It was. 

Int. 74. Whether or not the Nashua and Lowell Corporation had 
the use of them up to the end of its contract in common with the 
Boston and Lowell. 

Ans. It did. 

Int. 75. I call your attention to the matter of purchase, by the 
Boston and Lowell Railroad Corporation, of the majority of the 
stock of the Salem and Lowell railroad and Lowell and Lawrence 
railroad, and the interest allowed by the Nashua and Lowell rail- 
road upon the purchase-money of the same. I wish you to state 
whether such purchase was necessary for the interest of both roads 
and the facts connected with the purchase and the payment of inter- 
est thereon as stated. 


(Objected to.) 


Ans. My recollection is that I made an extended written report 

upon the expediency of making those purchases; that the 

184 said report was submitted to the boards of directors of the 

Boston and Lowell and Nashua and Lowell roads, and that 

its consideration by them led to the purehase of the stock and to the 

arrangement by which the Nashua and Lowell directors agreed that 

their road should share the burden of carrying it as subsequently 
arranged. I think I recommended the purchase. 


(Latter part of answer objected to as undertaking to testify to 
agreements made by plaintiffs’ directors, although no such agree- 
ments, so far as appears, are matter of record or of written evidence.) 


Int. 76. Whether or not you ever heard any objection of any di- 
rector or of any stockholder of the Nashua and Lowell railroad to 
the payment of the seven per cent. interest mentioned in the vote of 
July 23, 1872, for many years after said vote was passed. 

Ans. I did not hear such objection until about 1877. 


Cross-examination by Francis A. Brooks, Esq., of counsel 
for complainants : 


Cross int. 77. You were, I believe, the clerk of directors of the 
Nashua and Lowell railroad several years prior to the joint-traffic 
contract of 1857-58, and continued in the same office after the exe- 
cution of the joint-traffic contract; is not that so? 

Ans. I was such clerk from June, 1853, until April, 1878. 
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Cross-int. 78. After the execution of this contract did not the di- 
rectors of both corporations hold monthly meetings together, and at 
those monthly meetings receive reports or communications from the 
joint agent or manager, you being such joint agent, during all the 
time that you were such joint agent ? 


(Objected to as contradicting the records of the complainant cor- 
poration and as new matter not hereinbefore inquired of.) 


Ans. The directors of each corporation usually met each month, 
not always; they usually met at the same time and place to hear 
the reports and to act upon matters presented by the joint agent, 
who was by the contract subject to the concurrent control of these 
two boards. 

Cross-int. 79. Were not these monthly meetings the only regular 
meetings held by either of the two boards of directors ? 


es mi ee 


(Same objections.) 


ee 
lata tiied 


185 Ans. My recollection is that there were other separate 
meetings. 

Cross-int. 80. I have nodoubt there were. My inquiry is whether, 
so far as you know, the directors of either of the two corporations 
had any stated or regular times of meeting except the times when 
they met together at the same place monthly for the transaction of 
business In connection with the general manager? 

Ans. I think there were no stated times of meetings of the di- 
rectors of either company, except as it became the custom, which 
was generally observed, to meet with the manager each month to act 
upon his statements and reports. 

Cross-int. 81. Was this practice of monthly meetings of both boards 
together continued so long as you remained manager, and was not 
the time of meeting some day in the fourth week of each month, and 
was not such day Tuesday; and, if not, how otherwise? 


Satna, othe ee ee et 


(Same objections.) 


Ans. This custom was observed as long as I remained manager. 
The meetings were usually heid in the latter part of the month, to 
enable the accounts of the previous month te be completed and pre- 
sented, and I think the day was usually Tuesday. 

Cross-int. 82. In a report of testimony given by you before the 
Massachusetts Legislature in 1863 I find the following language at- 
tributed to you when referring to these two railroads: “The road 
from Boston to Nashua is now substantially one road, and has been 
since 1857, the two corporations having been united at this time for 
twenty years, and they are managed as one road, by one agent, and 
substantially by one board of directors—they meet in common.” 
Did you give such testimony and believe it to be correct? 


; 
: 


(Same objections.) 


Ans. I testified before the legislative committee at that time. 
W bether the testimony was correctly reported I could not now say ; 
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but, in any event, it was astatement for popular use, and not in 
any sense a legal statement of the management, and is not legally 
correct. 

I desire on my own account to make a correction that, according 
to my recollection, what is called testimony in the pamphlet handed 
me was not testimony, but a statement made to the committee. 

Cross-int. 83. Whether or not the language imputed to you 

186 and quoted in the preceding interrogatory was or was not 

actually used by you on the occasion of your appearance be- 

fore the committee of the Massachusetts Legislature on railways and 

canals, in 1863, and purporting to be a phonographic report of the 

proceedings by J. M. W. Yerrinton, a well-known short-hand re- 
porter of this city. 

(Objected to for same reasons as before, and, further, the witness 
is asked to refresh his recollection from a paper notin his own hand- 
writing or made by him at the time, outside of which he probably 
has no recollection.) 


Ans. I cannot recollect. 
Cross-int. 84. Have you any reason to doubt that you were cor- 
rectly reported on that occasion? 


(Same objections.) 


Ans. No, I have no special reason to doubt it. 

Cross-int. 85. This statement comes under the heading, “ Testi- 
mony of George Stark, Esquire.” If that description of what you 
said is incorrect please state wherein you think it so incorrect. Did 
you not appear on that occasion as a witness called by one of the 
arties to furnish evidence for or against a certain measure pending 
erie the Legislature; if not, how otherwise? 


(Same objections.) 


Ans. My recollection is that I appeared rather in the capacity of 
an advocate than as a witness. I think thestatement of what I said 
may be correct, because the management of the Boston and Lowell 
and Nashua and Lowell railroads, so far as it dealt with questions 
of publie transportation, would naturelly be presented to the Legis- 
lature as one interest. | 

Cross-int. 86. Do I understand you correctly as saying that you 
think you appeared on the occasion referred to not as a witness, but 
as an advocate, and that as an advocate the statement made by you 
was for popular use, and not in any sense a legal statement of the 
management, and is not legally correct? 

Ans. I believe I have so said. 

Cross-int. 87. Were you at the time aware that you were making 
a statement which was not legally correct ? 


(Same objections and as immaterial.) 


Ans. I was. 
187 Cross-int. 88. Was the statement made by you on that oc- 
casion that the two corporations (meaning plaintiff and de- 
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fendant corporations in this case) “are managed as one road by one 
agent, and substantially by one board of directors—they meet in 
common ”—correct in a popular sense; if not, how otherwise ? 


(Same objections.) 


Ans. It was correct in a popular sense. 

Cross-int. 89. And is so still, is it not, as applied to the state of 
things existing under the joint-traflic contract while you were man- | 
ager ? -_ “ 


(Same objections.) 


Ans. I think it does not apply and never did apply to settlements 
between the parties under the joint contract. 

(Last part of answer objected to as not responsive and introduc- 
ing an element not contained in the question.) 


Cross-int. 90. I am unable to understand why, if the language 
used by you in 1863 was true when taken in its popular sense, it is 
not true in 1885, when also taken in its popular sense. Please 
explain what you mean by the distinction taken in your last an- 
swer. 

(Same objections.) 


Ans. My understanding of the previous questions is that one asks 
me how a thing applies in a popular sense and the other how it ap- | 
plies in a different sense. > a 

Cross-int. 91. Once more, then, I ask is not the language used by 
you and above quoted just as true in 1885 and at this time, when 
taken in a popular sense, as it was In 1863, when first used by you ; 
if not, why not? 


(Same objections.) 


Ans. It undoubtedly was as true in a popular sense in 1885; but 
I don’t understand it as true at the present time, because the joint 
contract has been abrogated and different arrangements made since. 

Cross-int. 92. If this coutract were still in force and unexpired, 
and you were operating the two roads as joint manager at this 
time, as you were in 1865, would not the language you used in 
1863, above cited, be true In a popular sense ? 


A TT et: i i ayy iti, me 


(Objected to as hypothetical, as based on alleged facts 

188 which do not exist,and because the witness cannot form any 
judgment as to how he would act if the contract existed.) +- 
Ans. If all the conditions surrounding it remained the same I 


see no reason why it would not be just as true now as then. 
Cross-int. 93. It was then, in 1863, correct to say, in a popular 
sense, that the two boards of directors of these two corporations met 
in common, was it not ? 
(Objected to as new matter not inquired of in the direct.) 


Ans. I am not quite prepared to say that it was correct. 
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Cross-int. 94. Did you not understand it to be correct when you 
first used this language in 1863, if you did use it? 


(Same objections and as incompetent and immaterial.) 


Ans. I presume I intended to make a correct statement. 

Cross-int. 95. Did not the two boards of directors m-et together 
in 1863 and hold such meetings jointly or in common once a month, 
as hereinabove set forth ? 


(Same objections and as offering to contradict the records of the 
Nashua and Lowell Railroad Corporation.) 


Ans. That depends upon the construction to be put upon the 
words “jointly or in common ;” they customarily met at the same 
time and _ place. 

Cross-int. 96. In the record as made up by you as clerk of plain- 
tiff corporation’s directors of meeting held March 24, 1857, is con- 
tained this statement: “The board” (meaning the Nashua and 
Lowell board) “then went into joint meeting with the directors of 
the Boston and Lowell road.” Was it not intended by you in what 
follows this statement in that record to signify that the business 
therein afterwards reported was passed upon or transacted by both 
boards of directors acting jointly or together ? 


(Objected to as new matter not inquired of on the direct, and be- 
cause it is not competent for the clerk of a corporation to give his 
intention to contradict the record, and what the record is the record 
will show for itself.) 


Ans. It was not. 
Cross-int. 97. Please state what object was served by introducing 
into the record the fact that ata certain stage of the meeting the 
Nashua and Lowell board of directors went into joint session 
189 with the directors of the Boston and Lowell road, if it was 
not intended thereby to signify that the proceedings of the 
Nashua and Lowell directors afterwards had at this meeting and 
recorded were participated in by the Boston and Lowell board of 
directors. 


(Same objections.) 


Ans. The meeting referred to was the earliest or one of the earliest 
occurring after the contract was entered into. The board transacted 
separate business of the Nashua and Lowell railroad, and then took 
up business which was of interest to both roads. The record was 
intended to show that when such business of interest to both roads 
was taken up the Boston and Lowell board was present, but it was 
not intended to mean that the two boards acted as one board, and 
the record does not purport to show the action of the Boston and 
Lowell board. As the term “joint meeting” was liable to miscon- 
struction, it was at a later period not used in the records. 

Cross-int. 98. Do you mean to say, as a matter of fact, that the 
directors of the Boston and Lowell board were present at the latter 
part of this meeting as mere spectators of the actions recorded as 
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transacted by the Nashua and Lowell board of directors, and when ! 
you say the record does not purport to show the action of the Boston , 
and Lowell board, although it does show the presence of such board, 
do you mean that no action whatever was had by the Boston and 
Lowell board upon the matters recorded as acted upon by the 
Nashua and Lowell board at said meeting ? 


(Same objections.) 


Ans. I do not mean that the Boston and Lowell board were pres- 
ent as spectators. That board had their own clerk, whose records 
are the evidence of what business they transacted. I do not mean 
to say that no action was had by the Boston and Lowell board at 
that time. 

Cross-int. 99. According to your understanding, does not this 
record indicate that the action of the two boards after they came 
together was the same or sitnilar, if both boards were present? 


(Same objections and incompetent.) 


Ans. I do not think it indicates it. I think it may properly be 

inferred that similar action was taken by the Boston and 

190 Lowell board, but that inference cannot be verified by this 

record, but may be verified by the record of the Boston and 
Lowell board. 

Cross-int. 100. Would you not expect to find in the record of the 
Boston and Lowell board meeting of that date, if now before you, a 
similar report of proceedings on the part of the Boston and Lowell 
board which were recorded by you as taken by the Nashua and 
Lowell board Mareh 24, 1857 ? 

(Same objections.) 


Ans. I should expect to find in the records of the Boston and 
Lowell board that such board took substantially the same action as 
the Nashua and Lowell board on all matters of common interest 
under the joint contract. 

Cross-int. 101. In your record of meetings of plaintiffs’ directors 
held April 28, 1857; May 26, 1857; July 29, 1857; Oct. 27, 1857; 
Nov. 24, 1857; Dee. 29, 1857; Jan. 26, 1858; Feb. 23, 1858; April 
27, 1858; May 25, 1858; June 22, 1858; Aug. 3, 1858, and Aug. 24, 
1858, there are entries in the record kept by you that the board 
(meaning the Nashua and Lowell board), at a certain stage of pro- 
ceedings in each case, went into joint session with the Boston and 
Lowell board. in all these cases would you not expect to find in 
the records of the Boston and Lowell direetors of the same dates 
that the action taken by the two boards after coming into such joint 
session was the same or similar ? 

(Same objections.) 

Ans. I should. 

Cross-int. 102. In your answer to cross-int. 97, referring to the 
term “joint meeting” contained in the record of the Nashua and 
Lowell directors as kept by you, you say, As the term “joint meet- 
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ing” was liable to misconstruction, it was at a later period not used 
in the records. From this I understand that after a time you made 
up the records of the Nashua and Lowell directors, even when both 
boards were present and acting upon the same business at the same 
time, without stating the fact in your records of the presence of the 
Boston and Lowell board or of any participation by them in such 
action. Am I not right in supposing it true that the two boards of 

directors were both present or in attendance at these monthly 
191 meetings for transaction of business arising under the joint 

contract, although no allusion to that fact was made after- 
ward, or usually in the record of the doings of the Nashua and 
Lowell board as kept by you? 


(Objected to as incompetent, and, further, that if the counsel sup- 
poses In his question that the witness stated that both boards were 
present and acting upon the same business at the same time without 
stating that fact in his record he supposes what the witness has never 
said.) 


Ans. I think vou have reasonable ground for supposing the Bos- 
ton and Lowell board to be present when action was taken upon 
matters of joint interest under the contract. 

Cross-int. 108. In omitting to state the fact of the presence of the 
Boston and Lowell board at such meetings in your record of the 
Nashua and Lowell directors’ proceedings you did not then mean to 
signify that the Boston and Lowell board of directors were not also 
present and also acting on the same business as the Nashua board, 


did you? 
(Objected to as to form and substance.) 


Ans. With all respect to the question, I must answer that I am 
unable to see that an omission has any significance. If I wrote 
nothing in the record I don’t see that any meaning can attach to 
what is not there. 

Cross-int. 104. I understand you to have testified in your answer 
to cross-int. 97 that all reference to the fact of joint meetings which 
appeared in the record of the earlier meetings kept by you, after the 
execution of the joint contract, was afterwards studiously excluded 
from such records, not because the meetings were not joint, as they 
had been previously, but because the term “joint meeting ” was lia- 
ble to misconstruction as signifving, I suppose, something more, 
perhaps, than the mere presence of both boards of directors acting 
together in some way upon the same business at the sametime. If 
it be true that all reference to the presence of the Boston and Lowell 
board of directors was avoided by vou in your record of the proceed- 
ings of the Nashua and Lowell directors, for that reason am I not at 
liberty to suppose, and is it not true that in omitting all reference to 
such joint meeting in your records, you did not intend to negative 

the fact of such joint meetings or to allow any one to infer 

192 correctly that the meetings afterwards held were not joint 

meetings just as much as those previously held and recorded 
18S—166 
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by you as joint meetings as clerk of the Nashua and Lowell di- 
rectors ? 


(Same objections, and because there is no record produced that 
purports to be a record of a joint meeting or of Joint action, except 
to discuss matters of common interest.) 


Ans. I think I have previously stated my reason for dropping the 
words “joint meeting” from the records, and I see no reason for 
changing the explanation that I then gave of it. In answer to the 
latter part of the question I cannot agree that an omission or the 
absence of anything from a record means anything. It was no part 
of my business to record the action of the Boston and Lowell board, 
and my omission to do so can only be corrected by reference to the 
records of the Boston and Lowell directors. 

Cross-int. 105. Of course your omission to refer to the presence of 
the Boston and Lowell directors at a meeting held by the Nashua 
and Lowell directors (if they were present) could not be corrected by 
resorting to the Boston and Lowell directors’ records, and you seem 
to think that nothing can be inferred from the mere fact of an 
omission by you to allude to the Boston and Lowell directors as 
present. My inquiry is whether by such omission you meant to 
convey the impression to any one who should read your record that 
the Boston and Lowell directors were not present at such meeting. 
Please state whether you ever did intend to convey any such im- 
pression by dropping the words “ joint meeting,” or whether any one 
is at liberty to infer or argue from the absence of those words that 
the Boston and Lowell directors were absent from such meetings. 


(Same objections, and, further, as incompetent.) 


Ans. I think any one is at liberty to infer what might have been 
written, but never was written, in their own way, but that the infer- 
ence should be confined to one particular thing that is not there 
does not appear clear to me. In the absence of language I did not 
intend to convey any idea whatever. 

Cross-int. 106. You did not, then, I suppose, intend to convey the 
impression that the Boston and Lowell directors were absent from 
any of the monthly meetings held under the joint contract, did 
you ? | 

(Same objections.) 


193 Ans. When I did not refer tothe Boston and Lowell board 
[I did not intend to convey any kind of an impression about 

them. 

Cross-int. 107. Last question repeated, with a request to the wit- 
ness to answer it either affirmatively or negatively. 

(Same objections.) 

Ans. I didn’t intend to convey any impression. 

Cross-int. 108. These directors or some of them were in faet pres- 
ent at these monthly meetings, were they not? 
Ans. I think they were. 
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Cross-int. 109. Invariably so ? 

Ans. My impression is that there may have been some excep- 
lions. 

Cross-int. 110. Do you mean that any action was ever taken by 
the Nashua and Lowell directors at one of these regular monthly 
meetings which were not attended by the Boston and Lowell direct- 
ors or some of them ? 

Ans. As these meetings extended over a period of eighteen 
years while I was clerk of the board, it is impossible for me to re- 
call all the instances without referring to the records themselves ; 
but I have an impression that it has happened that action taken by 
one of the boards of directors when none of the other board was 
present has been concurred in by the other board at a subsequent or 
separate meeting. 

Cross-int. 111. You are asked to compare with the record of 
Nashua and Lowell directors Defendants’ Exhibit 4 for the purpose 
of showing the proceedings of the Nashua and Lowell directors’ 
meeting held April 26, 1859, being one of the regular monthly 
meetings under the joint-traffic contract. It appears from this ex- 
hibit that a part of these proceedings were in joint session with the 
Boston and Lowell board. 


(The plaintiffs’ counsel says that, having proceeded thus far with 
his question to the witness, he was proceeding to finish his question 
by asking the witness to inspect what purports to be a copy of the 
record of the Boston and Lowell directors’ meeting held April 26, 
1859, or at the same time with the meeting of the Nashua and Lowell 
directors referred to in the exhibit, said book. of records or copy of 

records being in his custody at the moment without previous 
194 objection thereto, when he was informed by defendants’ coun- 

sel that he must not make use of said transcript of records or 
show the same to the witness for the purpose of completing the in- 
quiry begun as aforesaid by him. Plaintiffs’ counsel thereupon yields 
to this denial on the part of defendants’ counsel of the use of said 
records and finishes the question by asking the witness whether this 
recital is or is not conformable to the facts as they have taken place 
at this time. 

Objected to as incompetent and immaterial, and to prevent mis- 
apprehension by the court defendants’ counsel here states that he 
has repeatedly called upon counsel for complainants, who is presi- 
dent of the road, to produce, to be used as evidence, the records of 
the directors and stockholders of the Nashua and Lowell railroad 
which he has heretofore admitted to be in his possession. Counsel 
for complainants has uniformly refused soto do. During this exam- 
ination counsel for complainants has opened what purports to be a 
copy of the records of the Boston and Lowell railroad directors and 
a copy of the records of the meetings of the Nashua and Lowell rail- 
road directors, and asks to put in such part of such copy as he sees 
fit by interrogating witness thereon. ‘To this counsel for defendants 
objects, but offers that if complainants’ counsel will produce the 
books and records of the Nashua and Lowell Railroad Corporation 
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to be used as evidence in this case counsel for defendants wi!l pro- 
duce the original records of the Boston and Lowell Railroad Cor- 
poration for like purpose, and that such certified copies of the same 
as either party may desire may be put in evidence, reserving all 
rights of objection as to competency or inateriality in matter of sub- 
stance; or,if counsel for complainants will admit that the transcript 
of the records of the directors of the Nashua and Lowell Railroad 
Corporation found in the book from which he commenced to read 
is a true copy of such records from Sept. 22, 1858, to Nov. 18, 1878, 
and that it may be used as evidence in this case wherever the orig- 
inal would be competent, counsel for defendants will make the same 
admission with reference to the records of the Boston and Lowell 
directors, covering the same period of time, found in the same 
book. 

Counsel for plaintiffs, in view of the statement of defendants’ coun- 
sel just made on the record, desires to state that the book which he had 

in his hands when commencing the question just proposed 
195 to the witness isa large volume marked on the back and 

front cover in these words: “ Directors’ Records, 1856-1878, 
B.& L. and N. & L. R. Rds;” that in taking this book into his 
possession and using the same in his inquiry to the witness he under- 
stood and believes, and still understands and believes, that the book 
is the common property of the plaintiff and defendant corporations, 
and not of the defendant corporation alone; that this book was pre- 
pared under and by virtue of a vote passed ata joint meeting of the 
directors of both corporations held Sept. 26, 1876, referred to in the 
deposition of Charles E. Cram, taken for complainants in this case 
(printed page 100); that the book contains in parallel columns, side 
by side, the record of the doings of both corporations under the 
joint-traffic contract, and was intended to serve as a means of com- 
paring those records, and if I recollect correctly the vote of joint 
directors passed Sept. 26, 1876, provides that the book, when so 
written up and completed in parallel columns, should remain in 
the custody of the manager for the joint and equal use of both cor- 
porations. I have frequently seen this manuscript copy of “ Records 
of votes passed by the joint boards,” as set forth in the vote passed 
Sept. 26, 1576, in the possession of the Boston and Lowell Railroad 
Company before it was bound up ip its present form, and was never 
refused permission to refer to the same or use it for any legitimate 
purpose until [ commenced to frame the question to put to the wit- 
ness in this case. Upon the statement of defendants’ counsel then 
nade that this book was the sole property of defendant corporation, 
and that I must not use it for the purpose of such examination of 
the witness, I yielded to his refusal, and see no reason why I should 
enter into any negotiation with defendants’ counsel concerning this 
matter. 

Counsel for defendants asks counsel for complainants if he will 
admit that the book in question contains true copies of the original 
records as it purports to and may be used in place of the original 
records by either party, and offers that if he will make such admis- 
sion and agreement defendants’ counsel will withdraw all objection 
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to the use of the book so far as otherwise competent. Plaintiffs’ 
counsel declines to negotiate on this subject, and desires an answer 
to be taken to the question.) 


Ans. So far as relates to what was done as asking to com- 

196 pare the book in question with the exhibit referred to and 

the refusal of the defendants’ counsel to allow such book to 

be used, I think the statement above made is correct, but said state- 

ment also contains some allegations as to what was in counsel’s mind 
to do, about which I cannot answer. 


(Adjourned.) 
Ava. 29, 1885. 


Cross-int. 112. Abandoning for the present my intention of using 
the copy of records of the directors of defendant corporation’s doings 
under the joint contract, with a view of showing by comparison that 
the same votes were passed by both boards of directors at the 
monthly meetings held under the joint-traffie contract, although 
the fact of such joint action does not always appear in the records 
of such meetings as made up by the separate clerks of each board 
of directors (such use of these records being refused me by the de- 
fendaits’ counsel), I now ask your attention to the paper or exhibit 
attached to Int. 59, and purporting to be a copy of the record of the 
doings of a meeting of the Nashua and Lowell Railroad Corpora- 
tion’s directors held July 23, 1872, or of votes passed at such meet- 
ing; was not that meeting one of the regular monthly meetings 
held at the same time and place by the board of directors of both 
the plaintiff and the defendant corporations for the transaction of 
business arising under the traffic contract? 

Ans. That was one of the regular manthly meetings of the two 
boards. | 

Cross-int. 113. Was any other than joint business transacted at 


said meeting, so far as you know ? 


(Objected to because the question imports that the vote passed was 
a joint vote, and also as new matter, not inquired of in the direct 
examination, and further objected that the record shows and is the 
best evidence of what business was transacted.) 


Ans. So faras I know, no other business was transacted than busi- 
ness arising under the joint contract. 

Cross-int. 114. Were you not present at this meeting, both in the 
forenoon and at two o'clock p. m., and did you not submit your 
usual monthly reports or financial statement? In your previous 

examination upon this subject,in answer to Int. 24 proposed to 
197 you, as to whether the action then taken was participated in by 

the directors of both corporations, you answered, “I could 
not tell without referring to the records of the other corporation,” 
meaning the defendant corporation’s records. Since your previous 
examination Mr. Charles E. Cram, the clerk of the Boston and 
Lowell Railroad Corporation and of its directors, has been examined 
as a Witness in this case, and has testified that the Boston and 
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Lowell directors’ records of the meeting held July 23, 1872, are iden- 
tical with that of the plaintiffs’ directors, so far as relates to the vote 
then passed concerning the interest payment to be made to the de- 
fendant corporation from the receipts of the joint corporations on 
the cost of the new Boston stations, ete. Assuming the fact to be as 
testified to by Mr. Cram, I now repeat Int. 24 of your former deposi- 
tion and ask you whether the action then (July | 23, 1872) taken at 
Young’s Hotel, and stated in your record as the action of the Nashua 
and Lowell corporation, was not participated in by the directors of 
both corporations ? 


(Objected to as new matter, and because it is not competent to 
recite former testimony, either of witness or another, upon which 
to base an interrogatory; and, further, that the record itself is the 
best evidence of what it contains; and, further, that the witness is 
asked to construe the record, which is only for the court.) 


Ans. I was present at both sessions of that meeting, and presented 
my monthly report at the morning session. I have no doubt that 
the other corporation took similar action at the same time, substan- 
tially, but I have no evidence. 

Cross-int. 115. Docs not the fact as stated in your re port or record 
of this meeting, that the subject of this vote of July 23, 1872, was 
presented by Judge Abbott, one of the defendants’ board of direet- 
Ors, and not one of pli untiffs’ board of diree ‘Lors, Oper ute on your 
mind as evidence that both boards of directors participated in pass- 


ing the same vote—that is, this vote? 


(Objected to as incompetent for witness to state what operates 
upon his mind, inasmuch as he can only give his personal recollee- 
tion of what passed at the time, so far as is competent.) 


Ans. I cannot say that the fact that Judge Abbott was present 

produces that effect on my mind, but I have no doubt that 

198 the Boston and Lowell board was present and took concurrent 
action upon the subject in question. 

Cross-int. 116. Had not you and Judge Abbott been prey iously 
in constiltation as to some mode of committing the Nashua and 
Lowell corporation to a participation in the cost of this new station 
then under construction, and was not this vote drawn or prepared 
by Judge Abbott with a view to carrying out such purpose? 


(Objected to as Incompetent.) 


Ans. I had been in consultation with Judge Abbott as to the 
method of arranging for the Nashua and Lowell railroad to take 
an interest in or pay a portion of the interest upon the cost of the 
new passenger station, and the vote passed at the meeting was the 
result of our consideration of the subject. Whether Judge Abbott 
drew the vote, or whether I drew it and submitted it to his eriti- 
cism, I do not now recollect. 

Cross-int. 117. After you had been put in possession and control 
of those two roads for managing the same pursuant to the traftie 
contract, as the joint agent of both corporations, and a set of rules 
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or regulations had been adopted and agreed on, fixing your powers 
as those of entire control, how did the situation of the two roads 
differ, so far as their traffic and receipts and expenses were concerned, 
practically speaking, from that of a single road with one board of 
directors and one executive department? 


(Objected to as incompetent.) 


Ans. It differed in this, that I was subjected to the oversight and 
control of the two boards of directors acting separately in con- 
currence, and [ might be removed by the unanimous vote of either 
board without the concurrence of the other. 

Cross-int. 118. Were either of these limitations upon your power 
ever exercised or resorted to by the two corporations or either of 
them, or had any attempt been made to do this prior to July 23, 
1872? 

Ans. No such power was ever resorted to formally, but it fre- 
quently happened that plans were changed or abandoned on my 
part upon informal intimation that they would not be agreeable to 
one of the two boards of directors. 

Cross-int. 119. At and before the framing of the vote of 
199 = July 23, 1872,either by yourself or Judge Abbott, or both, were 
you not, as a business man (being more or less familiar with 
corporation law), aware that the plaintiff corporation, owning and 
operating its railroad between Lowell, Mass.,and Nashua, N. H., 
under charters for that purpose only, could not lawfully devote its 
money or pledge its credit towards the construction of a passenger 
station in the city of Boston to belong to the Boston and Lowell 
corporation—I mean, of course, without additional legislation for 
that purpose ? 


(Objected to as incompetent and as not stating either fact or law 
correctly.) 


Ans. I do not profess to be learned in the law. Long previous to 
this depot question in Boston the Nashua and Lowell railroad had 
invested its money in Boston freight facilities under advice of coun- 
sel, and I had no reason to suppose that that was done without legal 
authority. The question of such investment in or interest upon the 
passenger station, in so far as it was a legal question, did not come 
within my official province, but was wholly taken care of by the 
company’s legal advisers. 

Cross-int. 120. It seems to me you have not yet given any answer 
to the last question or the point intended to be there stated to you 
for answer, to wit, whether at or before July 23, 1872, you were 
aware that the plaintiff corporation, under its Fee for owning 
and operating a road between Lowell and Nashua, and that alone, 
was not in law capable of contributing its funds or pledging its 
credit for the purpose of constructing a passenger depot in Boston, 
to be owned by the Boston and Lowell Railroad Company. The 
object of the question was to get you to state either that you were 
aware that such was the law of corporations or that such was not 
the law in 1872. Please answer the question as intended by me. 
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(Same objections, and counsel for defendants here states that the 
question is defective, as asking for au opinion in matters of law 
which witness has already said he knew nothing about; and, fur- 
ther, the attorney, by the question, formulates a position not shown 
by testimony, inasmuch as it appears that the complainant corpora- 
tion simply paid the interest upon thirty-one per cent. of a certain 

sum during the continuance of a joint occupation and as 
200 compensation for the use and benefit arising from the occu- 

pation of a passenger depot in Boston and other facilities 
owned by the defendant corporation.) 


Ans. AsI said before, I am not expert in law. My action in 
these matters was wholly governed by what was considered compe- 
tent legal advice, and I respectfully decline to give any opinion as 
to what the law was or Is. 

Cross-int. 121. And you also decline, as I understand, to state 
what was vour understanding of the law in this respect on or before 
July 23, 1872; am I correct? 

Ans. I do not decline to state anything that I know, but I do not 
recollect of having any particular understanding in regard to this 
matter, as it was the business ef othersand did not come within my 
province. 

Cross-int. 122. You did not in July, 1872, or before then, in con- 
sidering the question of some method for charging the plaintiff cor- 
poration with some part of the cost of the new passenger station of 
the defendant corporation in Boston, consider it necessary to know 
or understand what limitations, if any, were imposed by law for re- 
straining railroad corporations within their chartered limits in the 
expenditure of money, did you” 

Ans. It was necessary that the directors should know, and un- 
doubtedly they did know, through advice of their legal department. 
Probably I was at the time fully cognizant of what that advice was, 
but | have now no definite recollection aboyt it. 

Cross-int. 123. ‘To whom do you refer as the legal adviser of the 
plaintiff corporation at that time? 


(Objected to as immaterial.) 


Ans. The legal advisers of the corporation were Col. John H. 
George, Judge Abbott, and Daniel S. Richardson, and sometimes 
others in consultation. I cannot say positively whether all three of 
these parties named consulted upon the subject under consideration, 
but I think it probable they did so. 

Cross-int. 124. Were not these legal gentlemen just as much the 
legal advisers of the defendant corporation as of the plaintiff cor- 
poration in the matter referred to—that is, were they not retained 
by you in behalf of both roads under the joint contract and were 
not their services paid out of the joint income of the two 

roads? 
201 Ans. Col, George was the salaried attorney for both roads 
and paid from the joint funds. The other two gentlemen 
were called in as occasion might require, but in matters of the two 
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roads of separate interests, Judge Abbott was counsel of the Boston 
and Lowell road, and paid by them, and Mr. Richardson was counsel 
of the Nashua and Lowell road, and I suppose paid by them. 

Cross-int. 125. Do you recollect that any other counsel than Judge 
Abbott was conferred with or consulted by you or anybody else 
with regard to the legal bearings or aspects of the vote of July 23, 
1872: and, if so, what others were consulted ? 

Ans. I think all three of the above-named gentlemen were con- 
sulted upon that subject, but Judge Abbott had the matter more 
especially in charge. 

Cross-int. 126. Judge Abbott was then, July, 1872, I believe, one 
of the directors of the defendant corporation, also its legal counsel, 
and is the same person referred to in your record of the meeting of 
July 25, 1872, as having presented the subject to the meeting for 
consideration, was he not? 

Ans. Yes. 

Cross-int. 127. Have you now any recollection of the views then 
entertained or expressed by him on the point whether it was legally 
competent for the plaintiff corporation, through its directors, to 
assume any part of the cost of the new passenger station of the 
defendant corporation in Boston or to pledge itself to do so? 

Ans. I have no recollection on that point. 

Cross-int. 128. Am I not right in supposing that the method 
adopted in the vote of July 25, 1872, for committing the plaintiff 
corporation to sharing to some extent the cost of this new station 
was one which originated with you? I mean the plan of charging 
interest upon the entire cost of such station as expense of operating 
the two roads under the contract, and of taking this amount out of 
the receipts before the same were divided or apportioned between 
the two corporations in the ratio provided by the contract. If not, 
how otherwise ? 


(Objected to for form and substance, and because it does not cor- 
rectly state the effect of the vote of July 25, 1872, as it purports to do.) 


Ans. Quite likely the method indicated by the vote was 
202 ~=originally suggested by me, but I have not now any special 
recollection whether it was or not. 

Cross-int. 129. Referring to the objection of defendants’ counsel 
to cross-int. 120, which was in substance that the money so paid or 
payable by plaintiff corporation, under the vote of July 23, 1872, as 
interest upon thirty-one per cent. of a certain sum, etc., was paid 
as compensation for the use and benefit arising from the occupation 
of a new passenger depot in Boston, ete., belonging to defendant cor- 
poration, please state whether you concur on the point so taken by 
defendants’ counsel that the money paid out under this vote or pro- 
vided to be paid under the vote was paid or payable to the defend- 
ant corporation for the use by the plaintiff corporation of this Boston 
passenger station, and not as operating expenses of the two roads 
under the contract, as set forth in the vote. 


(Objected to as incomplete and immaterial.) 
19—166 
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Ans. I don’t see, myself, any difference between money paid as 
rent for a station and money paid for operating expenses. 


(Adjourned.) 
Sept. 1, 1885. 

Cross-int. 130. It seems to me there is a clear distinction between 
money payable by one road to another as part of the expenses of 
operating that other road on joint account and the same money < 
payable by one road to another as rental for any part of the other, 
as, for instance, its passenger station; that in the case of a participa: 
tion in the ope rating expenses, only a traffic interest is involved, 
while the payment of rental for use of a passenger station creates an 
interest in the station itself or a right of occupying it as a tenant or 

joint tenant. Do you not perceive this distinction? Can you seo 

that while the former of these contracts might be lawful and proper, 
as between two different railroad corporations, the latter might not 
be so? 

(Objected to as incompetent, as asking the witness his opinion, 
and as argumentative.) 


Ans. I am unable to see the distinction in either of the cases 
stated, because, in my mind, if the Nashua and Lowell Railroad 
Company recovered thirty-one per cent. of the income from 
203 new improvements it would seem to me to be proper that it 
might by agreement pay thirty-one per cent. of the cost of 
maintaining such improvements. 

Cross-int. 131. In one of your answers-in-chief you referred to 
the annual reports of plaintiffs’ directors for 1872, 1873, 1874, 1875, 
1876, and 1877 as containing evidence that, through statements in 
them contained, the plaintiffs’ stockholders, who saw and read those 
reports, became notified of the fact that their money was being 
taken to pay rental for the use of the passenger station of the road 
of defendant corporation. I hand you the report of A. D. 1872, 
and wish you would point out in that report anything which seems 
to vou to have conveyed such notice or information. 

Ans. The report of May 29, 1872, I think, does not contain the 
matter in question, as it antedates the paying of rental. 

Cross-int. 152. Does not the income and expense account, as 
made up and stated in that report for the year ending March 31, 
1872, show, under the head of expenses, the sum of * $42,066. 12 as 
paid out for rent or rents ? | 

Ans. It does. 

Cross-int. 1385. Is not the following statement found on the first 
page of that report, or at its beginning ? 


‘The directors of the Nashua and Lowell railroad hereby submit 
to the stockholders their report for the year ending March 31, 
1872 


Karnings and expenditures. 


The proportion allotted to this company under its joint contract 
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with the Boston and Lowell Railroad Company of the gross earn- 
ings of the several roads operated by them is $557,862.05. 
The ordinary expenditures and rents are $447,167.40.” 


(Objected to as incompetent and as calling for new matter.) 


Ans. It is. 

Cross-int. 154. From that statement is there anything to indicate 
any payments by way of rental for the use of any property of the 
defendant corporation ? 

Ans. Yes; the word “rents” used there, which may be rent to 
defendant corporation or something else; it don’t say what. 

Cross-int. 135. Do you not know, as a matter of fact, that during 

the year ending March 31, 1872, no sum whatever was paid 
204. or payable from the plaintiff corporation to the defendant 

corporation in the nature of a rental payment? If there 
was any sum so payable by plaintiffs to defendant corporation as 
and for rent for the use of the property of the latter, state what the 
property so rented was and what the rent payable therefor was. 

Ans. I do not know what the fact is, having no occasion to re- 
member details for that long period of time, and not having referred 
to the books to refresh my memory. 

Cross-int. 136. You do not, then, now recollect that there was any 
such rental payment due or payable before April 1, 1872, do you? 

Ans. I do not. 

Cross-int. 137. The term “rent” or “rents,” as used in that re- 
port of 1872, might then have referred to rents of other property 
than that of the defendant corporation, might it not? 

Ans. I think it might. 

Cross-int. 138. Do you not recollect the fact that there were rental 
payments due or payable for other property before then leased or 
held by lease under the joint contract? 

Ans. I do. 

Cross-int. 139. In your answer to int. 129 you say, “I don’t see, 
myself, any difference between money paid as rent for a station 
and money paid for operating expenses” (meaning, I suppose, under 
the facts and circumstances of the payments made in this particular 
ease). If you were making up the accounts of a railroad for the 
purpose of determining what had been expended in operating the 
same, would you allow as any part of such operating expenses sums 
paid out by the corporation as interest on money employed in con- 
structing such railroad or building stations on it? 


(Objected to as incompetent.) 


Ans. That would depend upon the circumstances governing the 
making of such account. 
Cross-int. 140. If this money paid to the defendant corporation 
“out of the joint receipts of said two corporations, as provided in the 
vote of July 23, 1872” (Record, p. 82), could be properly treated as 
rent of the station, then it would follow, would it not, that the 
205 Boston and Lowell Corporation might be the landlord, ten- 
ant, and owner of the same property at the same time ? 
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(Objected to as incompetent.) 


Ans. I don’t see such necessary sequence. 

Cross-int. 141. I understand, from the answers given by you in 
this examination, that you regard the twenty years’ contract as em- 
bracing not only the traffic or earnings of the two railroads, but 
also as covering the real estate, tracks, stations, and superstructures 
of the two roads and making them also usable as common property 
for the purposes of the contract in the ratio fixed by the contract for 
the division of the income. In other words, that you make no dis- 
tinction in this respect as between the income of the roads and ‘the 
roads themselves so far as the provisions of the contract are con- 
cerned. Am [ wrong in this? 


(Objected to for form and substance as incompetent and imma- 
terial and calling for the construction of a written instrument by 
the witness as a matter of opinion.) 


Ans. The question is so complicated that I don’t feel competent 
to answer it. 

Cross-int. 142. Is it not in your belief possible that the term “ op- 
erating expenses” was used in this vote of July, 1872, for the pur- 
pose of conveying the impression that such payments, if really 
expenses of operating, were legally justifiable under the contract, 
when, if their true character had been correctly set forth in the 
vote, such payments might or would not have been lawfully made— 
that is, to cover up or conceal the real character of the provision 
inade for giving the defendant corporation the sums named in the 
vote? 

Ans. I have no idea that there was any knowledge on my part of 
an intention in that vote to evade legal responsibilities or to cover 
anything up. 

Cross-int. 145. Do you think this vote about operating expenses of 
both roads would have been just as valid in a legal sense, as you now 
regard it, if the money made payable to the defendant corporation 
had been therein called “rent for the use of its Boston terminals ” 
instead of expenses of “operating the two railways under the con- 
tract?” 


(Objected to as incompetent and immaterial.) 


206 Ans. As I have said before, [| am not a lawyer, and do not 
feel competent to give the legal opinion that is called for in 
this question. 

Cross-int. 144. What is your reason for entertaining the idea (if 
you do entertain it) that these two corporations or either were, under 
the terms of this contract, using or occupying or enjoying the bene- 
fits of the real estate of the other, or that the separate real estate of 
either corporation was In any way placed in the possession, control, 
or occupancy of the other? What benefit could the plaintiff corpo- 
ration have derived from the erection of this new station, unless the 
net income of the defendants’ road had been thereby increased, and 
to the extent of thirty-one per cent. of such increase of income? 
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(Same objections.) 


Ans. The question assumes me to entertain opinions that I do not 
remember to have expressed, and it is otherwise complicated and 
confusing, and I am unable to answer It. 

Cross-int. 145. If you had understood that by the terms of the con- 
tract each corporation was bound to furnish and maintain its own 
railroad or plant and to keep it in the same relative condition of re- 
pair during the contract (as it was at the inception thereof), and that 
each road was entitled to its share of the net income of both under 
the contract without spending any more money upon its own rail- 
road proper, would you then have considered it necessary and proper 
that the plaintiff corporation should have been called upon to con- 
tribute large sums in aid of the construction of the new Boston station 
of defendant corporation, without any increase of the amount or 
share of net income assignable to it under the joint contract? 


(Same objection and as metaphysical.) 


Ans. If the contract had been other than it is, as assumed in this 
interrogatory, it necessarily would have contained many provisions 
not referred to in the interrogatory, and I do not think the question 
is susceptible of being answered. 

Cross-int. 146. The entire cost of the new station in Boston was 
$1,200,000, or thereabouts, was it not? 

Ans. I am unable to state without reference to the books, 
207 but I have the general impression that the cost of the station, 
including land and approaches, was about as stated. 

Cross-int. 147. Thirty-one per cent. of the interest of this sum 
reckoned at seven per cent. would be $26,000 or so, would it not? 
And a payment of this sum by the plaintiff corporation to the 
defendant corporation was required yearly by the terms of the vote 
after the station was finished, was it not? 


(Same objections.) 


Ans. I cannot say, without reference to the books, what sum was 
used as basis of this calculation, and consequently I cannot testify 
as to exact figures. If we assume that the sum stated in the ques- 
tion is correct, the result stated is correct. I think the payment 
was required during each year, but the settlement was made semi- 
annually. 

Cross-int. 148..Is not the yearly payment of $26,000, if correct in 
amount, equal to more than three per cent. upon the entire capital 
stock of the plaintiff corporation as it stood in 1872, when this vote 
was passed, and as it now stands? 


(Same objections.) 


Ans. I think the amount of stock of the Nashua and Lowell road 
ut that time was $800,000, and three per cent. would be $24,000. 
Cross-int. 149. Was not the old passenger station of the defend- 
ant corporation torn down and destroyed to give way to the new 
structure in part on the same site? 
Ans. It was. 
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Cross-int. 150. Was not this old station worth or valued at $400, 
000 or thereabouts, and was not the plaintiff corporation, under the 
contract, entitled to thirty-one per cent. of the benefit of whatever 
income was obtainable from the use of this old station during the 
whole term of the contract? 


(Same objections as before.) 


Ans. I do not have in mind what the old station and land under 
it cost, but I think it was in the vicinity of half a million dollars. 
It formed a part of the property which was used for the benefit of 

the joint roads, under the joint contract, and in that sense 
208 the Nashua and Lowell road received thirty-one per cent. of 
any direct or indirect income derived from it. 

Cross-int. 151. By the destruction of this old passenger station, 
was not the plaintiff corporation deprived of all benefit of the in- 
come which would have been thereafter derivable therefrom had it 
not been torn down, or of thirty-one per cent. thereof? 


(Same objections.) 


Ans. No. 

Cross-int. 152. Please explain this. 

Ans. Because there was no interruption of travel. The new 
structure was erected over a temporary building; everything went 
on as usual to accommodate the public traffic. Further, there is 
no direct income from a passenger terminal station, but the accom- 
modations it offers are vital to the inducement of passenger traffic, 
which pays its tribute in the form of tickets purchased for trans- 
portation. 

Cross-int. 155. I think you misunderstood my inquiry, which was, 
whether, after the old station had been torn down and the new one 
built in its place, if the old station was worth a half million dollars 
orso, and if the plaintiff corporation was under the contract entitled 
to thirty-one per cent. of any benefits afforded by that old station 
during the continuance of the joint contract, and if the plaintiff 
corporation was by the vote of July, 1872, required to contribute 
thirty-one per cent. of the interest on the entire cost of the new sta- 
tion, this arrangement did not practically result in taking from the 
plaintiff corporation all the benefits which would have accrued to 
it. under the joint contract, as sharer under the joint contract, in 
case the old station had been continued during the whole term of 
the joint contract, in the beneficial use of that old station ? 


(Same objections.) 


Ans. I am unable tosee it in the light stated in the interrogatory. 
Cross-int. 154. Am I wrong in the impression that the thirty- 
one per cent. of net income assigned to plaintiff corporation by the 
contract was predicated in part upon the agreement contained in the 
contract that the defendant corporation was to maintain its passen- 
ger station at Boston during the term of the contract at its 

209 sole expense and without any contribution from the plain- 
tiff towards such expense in any way? 
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(Same objections.) 


Ans. I do not recollect that the contract specifically states that in 
regard to the Boston passenger station, but I have no doubt that it 
was the expectation that the Boston and Lowell road should at its 
own expense complete its station in Boston, which was under con- 
struction at the date of the contract in 1857, without special charge 
to the joint roads. So far as new and greater structures might sub- 
sequently be demanded to accommodate increased business, I think 
the question of future agreements in regard thereto was an open one 
in the same manner as It was left open in art. 8 of the contract rel- 
ative to the rebuilding of structures destroyed by fire, which article 
provides that in case of fire the owner of the building destroyed shall 
not at its separate cost be required to erect a more expensive build- 
ing in any case than the one injured or destroyed. 

Cross-int. 155. Do you think the case provided for in art. 8 of the 
contract, relative to destruction of property by fire, should apply to 
the case of a destruction of property used for joint purposes and de- 
stroyed by the act of the owner? 


(Same objections.) 


Ans. I thing it applies so far as this, that it indicates the intention 
of the parties to the contract to leave the question of future enlarge- 
ments of terminal facilities open to future amendments of the con- 
tract. 

Cross-int. 156. Would it not, in your understanding of the con- 
tract, require an amendment of such contract in order to commit 
the plaintiff corporation to any contribution toward the expense of 
a more valuable passenger station at Moston than was tne old pas- 
senger station of defendant corporation provided for in art. 6 of the 
contract? ) 


(Same objections, and because the opinion of the witness, however 
raluable in other legal matters, cannot be taken upon the construc- 
tion of a railroad contract and the powers of the different corpora- 
tions thereunder.) 


Ans. I supposed at the time and still suppose that the action 
taken between the two companies in 1872, as appears by the 
210 __—srecords, relative to the Boston passenger station and other 
new structures was necessary to bind the respective parties to 

the settlements subsequently made. 

Cross-int. 157. You mean, then, I suppose, that the action taken 
between the two companies in 15872, referred to by you, amounted 
to some addition to or change in or modification of the terms of the 
joint-traflic contract, do you not? If this was not your meaning, 
state what was your meaning in this respect. 

(Same objections.) 

Ans. I meant as stated in the question, substantially. 

Cross-int. 158. I understand you as saying that in erecting the 


new station at Boston more land was taken and a larger station built 
than was necessary for the passenger business of the two roads 
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operated under the joint-traffic contract, and that it was originally 
expected that the Eastern railroad would occupy a portion of the 
new station; that there was room enough in the new station to ac- 
commodate the Eastern road and the defendant corporation also. 
Am I correct? If not, how otherwise? 

(Objected to as not stating correctly what witness said.) 


Ans. I am unable to recall the exact language that I made use of 
in the testimony referred to. There was a necessity to take ail the 
land that was taken; otherwise buildings on land so taken and lots 
would have been cut in two. It was thought most judicious to 
utilize the land so taken by building upon the greater part of it, al- 
though such new building might be larger than required by the 
then immediate wants of the passenger traffic of the two roads. To 
provide temporary income on this excess of structure until the traffic 
of these two roads so increased as to require all of it,a portion of the 
station was leased to the Massachusetts Central Railroad and nego- 
tiatious were entered into with the Eastern railroad to temporarily 
accommodate the Boston terminal passenger traffic of that road. 
These negotiations with the Eastern road fell through, owing to a 
disagreement as to the amount of rental to be paid by the Eastern 
Company. . 

Cross-int. 159. Were not these negotiations with the Eastern rail- 
road continued till the summer of 1875,or until the new station was 

nearly finished and opened for use? 
211 Ans. I think they were. 

Cross-int. 160. If your new station was large enough thus 
to accommodate the Eastern railroad was it not about twice as large 
as was actually necessary for the joint passenger business of the two 
roads at the time the same was built? 

Ans. | think not, because I think the capacity of a station for ac- 
commodating business increases in a greater ratio than the increase 
of dimensions. If the Eastern road had made use of it the use 
would have been in common, and doubling the size of the station, 
under those circumstances, would enable it to accommodate more 
than double the business. 

Cross-int. 161. You do not probably mean to be understood as 
saying that the track-room, or room used for tracks in the train- 
house of the new station, would have been used by both your road 
and the Easiern road incommon at the same time had this arrange- 
ment with the Eastern railroad been made, do you ? 


(Same objections.) 


Ans. I mean to say that had this arrangement been made the 
movement of all trains in and out of the station would have been 
under the control of one man, and he would have used the tracks 
for each and either road as might best accommodate their separate 
time-tables. 

Cross-Int. 162. Please state how it would be possible for a single 
man in charge of this new station, if so used by both corporations, 
tracks as well as platforms, to accommodate two trains, both leaving 
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the station at the same time on the same track, and if a single per- 
son in charge of the station, in order to avoid this difficulty, would 
not also have to be in control of the time-tables of both roads, and 
whether the proposed contract with the Eastern road contemplated 
this state of things. 

Ans. The state of things set forth in the interrogatory is of itself 
impracticable; but the arrangement proposed with the Eastern road 
was entirely practicable. The station contained numerous tracks, 
and was and is so arranged that more tracks can be added without 
inconvenience. A man having control of trains in a station need 
not have control of the time-tables at all of either road. It would 

have been perfectly practicable for him to have received 
212. = and sent out the trains of both lines at such hours as either 
line might desire. 

Cross-int. 163. With all the space now available for track room 
in this new station, could not the train-house be made sufficient 
without enlargement to accommodate the Eastern railroad and the 
defendant road with separate tracks of their own as the business ex- 
isted in 1872 and 1873? 

Ans. I think not. Possibly by putting on the wings and reducing 
the width of platforms that might have been done; but I do not 
think such changes were in contemplation at the time. 

Cross-int. 164. By wings you mean, [ suppose, merely the laying 
of tracks, provision for which had already been made in the con- 
struction of the new station, though outside the walls of the train- 
house, do you not? 

Ans. No; I mean more than that. I mean the construction of 
exterior walls and roofs for two sheds, one each side of the train- 
house, the dimensions being, as I recollect them, for each shed about 
five hundred and seventy-five in length and forty feet in width, and 
the laying of tracks in such sheds as well as additional tracks in the 
main train-house. 

Cross-int. 165. And this could have been done at comparatively 
small expense, could it not? 

Ans. Yes, comparatively so. 

Cross-int. 166. Did not the Eastern Railroad Corporation offer de- 
fendant corporation $50,000 a year for the use of such accommoda- 
tion as it wanted in the new station ? 

Ans. I think they did. 

Cross-int. 167. And this offer was declined by the defendant cor- 
poration and the sum of $60,000 a year asked for such accommoda- 
tion, was it not? 


(Objected to as before.) 


Ans. Mr. Crowninshield, who was the president of both corpora- 
tions, the plaintiff and defendant in this case, declined to agree with 
me upon the expediency of accepting that offer, and requested me 
to ask of them $60,000 per annum, which I did, and the Eastern 
road declined to pay $60,000 per annum, and, further, withdrew their 
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offer of $50,000 per annum; all of which appears in writing 
213 in the correspondence between Mr. Crowninshield and myself 
and between the manager of the Eastern railroad and myself. 
Cross-int. 168. Was not the yearly tax levied on the new station 
in the city of Boston, after it was finished, much greater in amount 
than was the tax which had been levied on the old passenger station 
before it was taken down, and was not thirty-one per cent. of this 
increased tax afterward charged to the plaintiff corporation so long 
as you remained manager ? 


(Same objections.) 


Ans. I only recollect that there was some difficulty about taxes 
upon property in Boston, about which the treasurer of the Boston 
and Lowell road corresponded with me after I left the road, and 
through that correspondence I had reason to believe that there was 
some error in making up the tax account, and that error was adjusted 
between the two companies. I do not definitely recollect whether 
the taxes on the passenger station was [were] included in this tax 
controversy or not. 

Cross-int. 169. Was not the assessors’ tax valuation of the Boston 
real estate increased to the amount of $735,000 between 1873 and 
1875? (See reports 18753 and 1875, pp. 7 and 11.) If not, how 
otherwise ? 


(Objected to as incompetent and as undertaking to put in the con- 
tents of a report not inquired about in the direct examination.) 


Ans. The reports handed me and referred to show that difference 
in valuation between the years 1873 and 1875. 

Cross-int. 170. Was not the year ending Sept. 30, 1874, the first 
financial year after the completion of the new passenger station 
in Boston; and did not the receipts of the defendant corporation 
from the passenger business of that year fall off to the extent of 
$15,794.36, as compared with the receipts from passengers the pre- 
ceding year; or does not defendants’ directors’ report show this ? 

Ans. It was the first year after the completion of the depot. 
The report shows that more passengers were carried that year than 
the previous year; but owing to some slight reductions in the tariff 
and to a larger proportion riding on season and other cheap tickets 
the passenger revenue fell off, as above stated. 

Cross-int. 171. For the financial year ending Sept. 30, 1875, 

214 ~were not the passenger receipts of the defendant corporation, 

according to report of defendants’ directors, less by $14,567.75 

than for the preceding vear? In the next year, 1875-’6, did they 
not still further fall off to the amount of $43,594.75 ? 


(Same objection.) 


Ans. Yes; for reasons stated in the reports. 
Cross-int. 172. If, in the three years next after the completion of 
the new Boston passenger station, the gross receipts of the passen- 
ger business fell off or became less by $73,956.86 than it was before 
the new depot was finished, is it true that the plaintiff corporation, as 


ae go ; P % 


wer Poa™ a es ar ii ll al ye ey ea os Sas i ee were at i lt oe ‘ 
THE BOSTON & LOWELI. RAILROAD CORPORATION S&T AL., &¢. 


* 


entitled to thirty-one per cent. of these earnings under the contract, 
could have received for those three years—i. e., to Sept. 30, 1876— 
any benefit from the construction of the new passenger station in 
Boston ? 

Ans. I think it may have received a benefit by the construction 
of the station, notwithstanding the falling off in business. The 
business depression was very great at that timeand competition was 
active, and if it had not been for the greater facilities of the new 
station the falling off in passenger traffic might have been greater 
than it was. 

Cross-int. 175. In your answer to Int. 57 (Exhibit 21) is a copy 
of your record of the meeting of directors of plaintiff corporation 
held Feb. 6, 1871, and of a vote passed in these words: “ That Mr. 
Crowninshield, of this board, Judge Abbott, of the Boston & Lowell 
board, and the manager be a committee on behalf of these cor- 
porations, with power to execute such contracts in connection with 
the other roads in the line and with the Ogdensburg & Lake Cham- 
plain Railroad Co., the Northern Transportation Co., and the trus- 
tees who may hold the property of said last-named Co., as may, in 
their judgment, tend to promote our interests by retaining and fos- 
tering the business of the Western lakes in connection with Boston 
and other New England points.” At the beginning of the record of 
this meeting these words are found: “The , were of the Boston 
& Lowell Railroad Co. were present in joint session.” Was not 
that vote submitted to both boards of directors sitting together at 
the same time and at the same table, or jointly and not separately, 
as for the separate action of two boards of directors ? 


215 (Objected to as incompetent.) 


Ans. My memory doesn’t serve me as to the exact particulars of 
how any vote was put at that period. | 

Cross-int. 174. Was not the action so recorded by you as taken at 
this meeting joint action of the two boards and not separate action 
of each board upon the same proposition or subject-matter? Was 
it not your intention by introducing into this vote the words “a 
committee on behalf of these corporations” and the words “ tend 
to promote our interests” intended to signify that the directors of 
both corporations united in the passage of the vote at the same mo- 
ment of time instead of the vote being passed upon separately by 
oach board of directors at different moments of time? If not so, 
state how otherwise. 


(Objected to as incompetent.) 


Ans. My record, as shown, was not intended to indicate any action 
of the Boston and Lowell board, and I do not think that the Boston 
and Lowell board acted otherwise than concurrently upon the ques- 
tion. 

Cross-int. 175. Did you not act as one of the committee appointed 
by this vote and sign contracts or instruments as one of such com- 
mittee? And did you not under such appointment sign an instru- 
ment dated Aug. 29, 1871, a copy of which is now shown you, the 
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signature of which, on the part of yourself and the other members 
of the committee, was in these words? “ Boston and Lowell and 
Nashua and Lowell Railroad Corporations, by F. B. Crowninshield, 
Geo. Stark, J. G. Abbott, committee.” 


(Objected to as befure, and new matter.) 


Ans. I have no doubt I did sign as shown. 

Cross-int. 176. If you were not acting under a vote passed by the 
joint action of the two boards as distinct from the separate action of 
each board, would you not have considered it proper that the sig- 
natures affixed to this document, in behalf of the two corporations, 
should have been made bv the committee of each and not as by the 
committee of both ? 


(Objected to as incompetent, and new matter.) 


Ans. Not necessarily so, as the contract in question was a traffic 
contract in which both parties were interested, and the re- 
216 ~=ceipts therefrom were a part of the joint income of the Boston 
and Lowell and Nashua and Lowell roads to be adjusted under 

their own contract of 1857. 

Cross-int. 177. Had not the train-house of the new passenger sta- 
tion been put under contract and become wel! advanced in construc- 
tion prior to Dee. 15, 1871? 

Ans. I have no doubt it was so, although my memory does not 
serve me as to the exact date. [t is so stated in the report of the 
Boston and Lowell railroad at that time, and I have no doubt it is 
correct. 

Cross-int. 178. On or before Jan. 1, 1872, had not adequate pro- 
visions been made by both corporations, acting together and at their 
joini expense, for increasing the freight terminal facilities at Boston, 
so as to retain all the freight traffic coming to them from the upper 
roads, so called, extending as far west as Ogdensburg by rail and ex- 
tending westerly of Ogdensburg by a line of steamers belonging to 
the Northern Transportation Company of Ohio ? 

Ans. Yes. 

Cross-int. 179. Nothing more, then, was necessary to be done to 
accommodate the freight business of the two roads at Boston, was 
there? 

Ans. The property had been purchased, but it required further 
outlays on much of it to prepare it for freight use, such as walling 
and filling flats, dredging, ete. 

Cross-int. 180. Was there, prior to Jan. 1, 1872, any difficulty, by 
reason of there being in the old passenger station less room or space 
than the then passenger business required for the discharge from 
the cars or admission to the cars of passengers wishing to leave or 
take them—that is to say, could not all passengers carried get access 
to or egress from the cars through the old station or the doorways 
and openings therein without difficulty ? 

Ans. There was great difficulty in accommodating the travel. 
The station was once enlarged after its original construction, and 
before 1872, and such enlargement covered all the ground available 
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for the purpose, notwithstanding which the business outgrew the 

accommodations, and it became difficult to transact it satisfactorily. 

Cross-int. 181. Was not the old station as large in propor- 

217 ~_— tion to the number of passengers using it at that time as any 

other railroad passenger station in Boston; if not, what 

other one was larger in proportion to the number of passengers car- 
ried ? 

Ans. I cannot say. I only know that other railroads were mov- 
ing in the direction of enlarging their passenger stations, and some 
of them did enlarge them greatly. 

Cross-int. 182. Were not directors Spalding and Sigourney of the 
plaintiff corporation stockholders at the same time in the defendant 
corporation ? 

Ans. I am not able to state. 

Cross-int. 183. In the contracts existing after February, 1870, for 
the business of the upper roads as far west as Ogdensburg was it not 
provided that a terminal charge of thirty cents a ton should be al- 
lowed on freights at Boston and East Cambridge and Burlington 
and twenty cents per ton at all other stations? Had this terminal 
charge on freight anything whatever to do with the erection of the 
new passenger station at Boston subsequently ? 

Ans. I think the terminal charge was as stated, and I also think, 
as I have already testified, that the erection of a passenger station 
was under consideration when that terminal charge was fixed. 

Cross-int. 184. Are you not wrone in your answer to Int. 19 in 
stating or intimating that this terminal charge of thirty cents per 
ton on freights at Boston was allowed by the Upper roads in consid- 
eration, in part or in whole, of the building by defendant company 
of its new passenger station at Boston, or that the two things had 
anv connection whatever with each other? Before answering this 
question please look at art. 11 of the articles of association adopted 
at the meeting of the Vermont Central railroad line Jan. 13, 1865. 


(Counsel for defendants objects to the question as incompetent and 
to the witness’s refreshing his recollection by inspection of a docu- 
ment not written by him and of whieh he has no knowledge, and 
objects to the contents of such document.) 


Ans. The document put in my hands relates only to business to 
and from the Western lakes. On that business it was agreed in 
1865 that thirty cents a ton should be the terminal charge in Bos- 
ton. 7 


(Competency of answer objected to by counsel for defendants.) 


218 Cross-int. 185. Was there not a contract between the plain- 

tiff and defendant corporations and the upper roads, so called, 
made in 1870 or thereabouts, in which it was provided that there 
should be terminal charges on freight handled at different points 
along the whole line of the road, at least at Boston, at Burlington, 
and elsewhere, and did not that contract provide that the Bo-ton 
terminal charge should be thirty cents per ton ? 
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(Objected to as incompetent and as asking for secondary evi- 
dence.) 


Ans. I think there was such a contract at or about the time 
named, but my memory doesn’t serve me as to exactly when it was 
made. 

Cross-int. 186. Did the plaintiff corporation under the joint con- 
tract get any more benefit from these terminal freight charges than 
it would have got from them had no new passenger station at Bos- 
ton been built? 

Ans. | think it did. 

Cross-int. 187. How so, if the terminal charges had been fixed by 
contracts existing before the passenger station was built? 


(Objected vo as assuming that all terminal charges had been 
fixed.) 


Ans. The question of improved passenger accommodations at Bos- 
ton was under consideration informally several years before it took 
definite shape, and more or less entered into the adjustment of freight 
differences with the upper roads. 

C'ross-int. 188. Did the passenger business of the upper roads re- 
quire any greater facilities at Boston than the old passenger station 
furnished? 

Ans. Yes. 

Cross-int. 189. Where did the passengers come from in such 
numbers as to require larger accommodations than the old station 
afforded ? 

Ans. They were gathered from about one thousand miles of con- 
necting roads that ran their cars into this statjon. 

Cross-int. 190. You seem in your answer to include all passenger 
cars coming into this station. My question referred only to such 
passengers as came from points beyond Nashua. Do you mean that 
passengers coming from points beyond Nashua into the old station 
could not be pri uperly accommodated by the area of such old sta- 

tion ? 
219 Ans. I do. 

Cross-int. 191. Please indicate in particular from what points 
above Nashua any considerable number of passengers were in the 
habit of coming to Boston into this old station—-I mean cities or 
large towns from which any considerable number of passengers 
were in the habit of coming to Boston. 

Ans. I couldn't answer that without taking maps and n: aming all 
the large towns that are on the lines of railroads that are tributary 
to the Boston and Lowell railroad. 

Cross-int. 192. In your answer to Int. 31 you say vou submitted 
to the directors of the Nashua and Lowell Railroad Company plans 
of the new passenger station, meaning plans of the new passenger 
station at Boston; whether or not you did so at any time or in any 
manner or sense different from that in which you submitted plans 
to the directors of the Boston and Lowell Railroad Company—that 
is, were not these plans submitted to the directors of the defendant 
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corporation just as much as to the directors of the plaintiff cor- 
poration ? 

Ans. My recollection is that Mr. Codman, of the Boston and 
Lowell board, was requested by that board to advise with me in re- 
lation to those plans, and that Mr. Sigourney, of the Nashua and 
Lowell board, was requested by that board to confer with me on the 
same subject. I had a great many interviews with each of these 
gentlemen in regard to perfecting the plans. Sometimes they were 
together and sometimes separately with me, and when we had sub- 
stantially agreed what to lay before the directors the plans were 
presented to each board for its consideration. Quite hkely when 
they were so presented the two boards were together in the same 
room, but as to that I have no definite recollection. 

Cross-int. 193. Have you any recollection that you ever presented 
these plans at a meeting of the Nashua and Lowell directors at any 
time when the directors of the Boston and Lowell road or some of 
them were not present? 

Ans. I may have done so or I may not; my recollection is not 
definite about it. 

Cross-int. 194. Have you any recollection about it that is indefi- 

nite—that is, have you any recollection that you did present 
220 these plans to the Nashua and Lowell board of directors at a 

separate meeting of that board? If so, state when and where 
that meeting was held, as near as you can. 

Ans. I recollect showing inode!s and plans and estimates to in- 
dividual members of the Nashua and Lowell board at various times, 
but I do not recollect submitting the matter for any formal action 
by the Nashua and Lowell board, except when members of the Bos- 
ton and Lowell board would be present. 


Direct examination resumed: 


Int. 195. In your cross-examination, in two instances you have 
used the words “ concurrent action of the two boards of directors.” 
Please state in what sense you used the word “ concurrent.” 


(Objected to unless the witness used it in some sense different from 
the ordinary one.) 


Ans. I used the word “concurrent” because it occurs in the con- 
tract between the two companies, in that part relating to the control 
which the two boards have over the manager, and I understand it to 
mean the agreement of two boards of directors separately upon a 
subject under consideration by both. 

Int 196. You speak of the fact that the Massachusetts Central 
ran into this new station and paid rent therefor. To whose benefit 
did that rental accrue, and in what percentage or proportion ? 

Ans. The rental, if paid, was to go into the joint income of the 
two roads. I do not, of my own knowledge, know whether it was 
paid or not, as I went out of employ of the roads at about that 
time. 

Int. 197. What connection had the Mr. Crowninshield who you 


ST ee ee eg a ‘3 
ie . + oy.  % _ % ~~ 
¢ «Re 


160 THE NASHUA & LOWELL RAILROAD CORPORATION VS. 


say rejected the offer of $50,000 rental from the Eastern railroad 
with the Nashua and Lowell road? 

Ans. Mr. Crowninshield was the president of the Nashua and 
Lowell road, and had been since about 1857. 

Int. 198. Was the rejection made with a purpose of cutting off 
all negotiation with the Eastern, or was it made to get a larger per- 
centage ? 

Ans. It was made with hope of getting a larger rental. 

Int. 199. If that arrangement had not been rejected by Mr. 
Crowninshield, who would have had the benefit, if any, arising 
from the payment of the rent during the continuance of the joint 

contract ¢ 
221 Ans. The Nashua and Lowell road would have received 
thirty-one per cent. of it. 


Cross-examination resumed: 


Cross-int. 200. The words “concurrent action” as used by you 
are, as you say In your answer to Int. 195, understood to mean “ an 
agreement of two boards of directors separately upon a subject 
under consideration by both.” If, then, action was taken by the two 
boards of directors of the plaintiff and defendant corporations in 
this case, acting jointly or together, at one and the same moment of 
time, such action would not be concurrent action, according to your 
understanding of theterm, would it? 


(Objected to as incompetent and argumentative.) 


Ans. This is apparently to me a suppositious inquiry, and, as 
such, | am not prepared to answer it intelligently, 

Cross-int. 201. I think it already appears from your former depo- 
sition taken in this case, answer to Int. 26 therein, that at the time 
that deposition was taken you had no recollection whether the vote 
of July 23, 1872, was submitted to both boards of directors at one 
and the same moment of time and as a single proposition for a 
joint and simultaneous action, or was separately submitted to the 
members of each board of directors for their distinct and separate 
action therein successively. Ilave you now any more recollection 
on that point than you had when you gave your former testimony 
in this case? 

Ans. I think I do recollect more about it, because I have given 
it more attention. 

Direct examination resumed : 

Int. 202. Have you had means of refreshing you recollection since 
that time, by reflection or otherwise ? 

Ans. I have. 

Int. 203. From the best recollection that you now have, do you 
say that the vote appearing upon the records of the Nashua and 
Lowell Railroad Corporation of July 25, 1872, was passed by any 
other persons than those appearing by said record as being present 
and acting as the directors of the Nashua and Lowell Railroad Cor- 
poration ? 


“22 (Objected to, first, as leading; second, as not matter of — 
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to anything called out on cross-examination, and therefore 


not competent.) 


Ans. I do recollect that the Boston and Lowell board was there, 
and I think they — a similar vote; but it was not my duty to 
record it on their behalf. 

Int. 204. Now, state what your best recollection is as to whether 
any other person or persons than the Nashua and Lowell directors, 
who appear by the record to have been present and voting, partici- 
pated in the act of voting when the vote was passed by the Rusbue 
and Lowell directors. 


(Same objections.) 


Ans. | think nobody participated in the vote except the Nashua 
and Lowell directors. 


Cross-examination resumed: 


Cross-int. 205 (de bene). Do I understand you as meaning to say 
by your last answer that you recollect now, as you did not when 
you gave your former deposition in this case, that nobody partici- 
pated in the vote of July 23,1872, except the directors of the 
Nashua and Lowell railroad, or do you only mean to say that, as a 
result of thinking over this matter and talking it over with the de- 
fendants’ counsel in this case, you have come to the conclusion in 
your own mind, independently of memory, that no one but the 
Nashua and Lowell directors took part-in the passage of this vote? 

Ans. I answer, first, that I feel uncertain as to whether I am 
quoted correctly in the interrogatory ; next, that I have had no con- 
versation with the defendants’ counsel to influence my recollections 
in this matter; and, further, that since my attention has been called 
to the matter now in hand, brought to my notice some two weeks 
since, | have looked over many old drafts and letter books and 
records of that period,some of which are in my own writing,and many 
of which drafts are in my possession at my own house, and through 
such examination I have been enabled to recall much more relating 
to the subject in hand than I could recollect at my former exami- 


nation. 
GEO. STARK. 
Attest: JOHN G. STETSON, Examiner. 


223 Boston, Sept. 2, 1885. 


Counsel for defendants puts in evidence from the paper 
marked for identification “ Report (1872), J. G. S., ex’r,” in connec- 
tion with the deposition of George Stark, being the Thirty-seventh 
Annual Report of the Directors of the Nashua and Lowell Railroad 
Corporation, May 25, 1572, pages numbered 3 to 8, inclusive, and the 
same are marked “ Defendants’ Exhibit 24, J. G.S., ex’r.” 

Also from paper marked for identification “ Report (1873), J.G.S., 
ex’r,” being the Thirty-eighth Annual Report of the Directors of 
21—166 
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the Nashua and Lowell Railroad, pages numbered 3 to 11, npn 
and the same are marked “ Defendants’ Exhibit 25, J. G. S., ex’r.’ 

Also from paper marked for identification “ Report (1874), .G.S., 
ex’r,” being the Thirty-ninth Annual Report of the Directors of the 
Nashua and Lowell Railroad, pages numbered 3 to 9, inclusive, and 
pages numbered 12 to 16, = lus sive, and the same are marked “ De- 
fendants’ Exhibit 26, J. G.S., ex’r. 

Also from paper marked for identification “ Report (1875), J.G.58., 
ex’r,” being the Fortieth Annual Report of the Directors of the 
Nashua and Lowell Railroad, pages numbered 3 to 6, ending on page 
6, and the same are marked “ Defendants’ Exhibit 27, J.G.S., ex’r.” 


Deposition of Charles L. Tilton. 


Direct examination by A. A. Srrout, Esq., of counsel for de- 
fendants: 


Boston, Sept. 2, 1885. 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Charles L. Tilton; eighteen; Loweil, Mass. ; clerk in treas- 
urer’s office of the Boston and Lowell Railroad Corporation. 

Int. 2. Please examine the paper marked “ Defendants’ Exhibit 
28, J. G.S., ex’r,” and state whether or not you this day gave in 
hand, in prese nce of the examiner in this case, the original notice, of 
which said exhibit purports to be a copy, to Francis A. Brooks, 
Esq., counsel for complainants in this case; and, if yea, 
whether or not said exhibit is an exact copy of anid original 
notice so given to Mr. Brooks. 
Ans. I did. That isa copy. 


9) 4 


(Paper marked “ Exhibit 28” is put in evidence by counsel for 
defendants. ) 


Cross-examination by FRrANcis A. Brooks, Esq., of counsel 
for bem apse 


Cross-int. 3. Independently of information derived from Mr. Strout 
since you came into this room, did you know my name? 

Ans. I knew who Mr. Brooks was—that is, if | understand your 
question. 

Cross-int. 4. Do you mean that you knew to whom the name of 
Francis A. Brooks belonged by personal knowledge of his identity 
before you learned this from Mr. Strout? 

Ans. No, sir; I did not. 

CHARLES L. TILTON. 


Attest: JOHN G. STETSON, Evaminer. 
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Deposition of William W. Bailey. 


Direct examination by A. A. Strout, Esq., of counsel for de- 
fendants : 
Boston, Sept. 2, 1885. 


| Int. 1. Please state your name, and if you have previously testi- 
‘ < fied in this cause. 
9 Ans. William W. Bailey; I have. 
Int. 2. Are you acquainted with Francis A. Brooks, now present 
| in this room ? 
| Ans. I am. 
Int. 3. Were you present when Charles L. Tilton deposed in this 
case—the witness whose deposition was just taken ? 
Ans. I was. 
Int. 4. Were you present when said Tilton handed the paper to 
which he has testified in said deposition to F. A. Brooks, and did 
you hear the sume read in the presence of said Tilton ? 
225 Ans. I was so present and did hear said paper read. 

Int. 5. State whether or not said F. A. Brooks, to whom 
such paper was handed, is the identical F. A. Brooks who appears 
as counsel in the present cause. 

Ans. He is. 

Int. 6. What relation, if any, does he sustain to the Nashua and 

_ Lowell Railroad Corporation besides that of counsel ? 
> Ans. That of a director and president. 

Int. 7. Please state whether or not you have been summoned to 
appear before the examiner to give your testimony in this case, and 
to bring with you the books of records of all meetings of the di- 
rectors of the Nashua and Lowell Railroad Corporation from the 
first day of January, 1855, to the first day of January, 1885, and 
all records of the doings of the directors of said Nashua and Lowell 
Railroad Corporation from said Jan. 1, 1853, to Jan. 1, 1885, inelu- 
sive? 

Ans. I have been so summoned. 

Int. 8. Where were vou when you were so summoned ? 

Ans. In this room, No. 9 of the Boston and Lowell railroad sta- 
tion in Boston. 

Int. 9. Whether or not you were tendered and received your fees 
for such attendance as a witness; and, if yea, to what amount. 

Ans. I received 85.50 as such fees. ; 

Int. 10. How far is the place where you reside from the place of 
the caption of this deposition ? 

Ans. I understand it to be forty miles by railroad. 

Int. 11. After being so summoned, state whether or not you re- 
turned to your home in Nashua, and came from Nashua to Boston 
to-day to give your deposition. 

Ans. I did. 

Int. 12. Please examine the subpcena now shown you and state 
whether or not you are the person therein named and summoned 
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to give your deposition and bring with you the papers therein re- 
ferred to. 

Ans. A copy of that subpcena, certified to by the United States 
marshal, was served on me, and I have no doubt I am the William 
W. Bailey therein named. 


226 (Counsel for defendants puts in evidence the subpeena re- 
ferred to, and the same is marked “ Defendants’ Exhibit 29, 
J.G.S., ex’r.”) 


Int. 13. What relation do you sustain to the Nashua and Lowell 
Railroad Corporation, the complainants in this cause ? 

Ans. I am a director and clerk of the board of directors. 

Int. 14. Whether or not you know of a by-law of the Nashua 
and Lowell Railroad Corporation relating to your appointment as 
clerk. 

Ans. I do. 

Int. 15. Is such by-law found in this Record, on pages 77 and 78, 
being article 5? 

Ans. It is. 

Int. 16. How long have you been clerk of the board of directors 
of said corporation ? 

Ans. I think since 1875. 

Int. 17. And have vou kept the record of the directors during 
that time? 

Ans. I have. 

Int. 18. Whether or not, when you gave your deposition Nov. 19 
and 26, 1884, you produced or had in your hands a book of records 
of the board of directors of the complainant corporation which was 
used in this cause and extracts made from it. 

Ans. I did havein my hands one of the books of record of Nashua 
and Lowell Railroad Corporation’s board of directors. 

Int. 19. State what period of time said book covered, as near as 
you remember, and describe its general form and appearance. 

Ans. My impression is that it covered the time from about 1867 
or 1868 to about 1877 or i878. It was a bound book of small size 
for a record book. 

Int. 20. Whether or not said book purported to contain and did 
contain the records of the doings of the board of directors of the 
Nashua and Lowell Railroad Corporation during the time you have 
stated, from about 1867 or 1868 to 1877 or L878. 

Ans. It did. 

Int. 21. From whom did you receive or where did you get the 

book when you gave your deposition in this case ? 
227 Ans. My impression is that Mr. F. A. Brooks, the president 
of the corporation and counsel, produced it. 

Int. 22. Whether or not it is your duty as such clerk to keep 
books of record wherein you record the doings of the directors at 
their several meetings. 

Ans. I understand it to be my duty so to do, under the by-law 
above referred to. 

Int. 23 I now call upon you to produce said book of records, to 
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be used as evidence in this cause, in accordance with the summons 
issued by the circuit court of the United States and returned at this 
hearing, and marked “ Exhibit 29.” 

Ans. That book has been in the hands of Mr. Brooks, the presi- 
dent of and counsel for the Nashua and Lowell Railroad Corpora- 
tion, I think, since the commencement of litigation between parties 
to the present suit. Since the summons was served upon me in this 
case I have asked Mr. Brooks for the book, and he informs me that, 
in his judgment, the clerk of the Nashua and Lowell Corporation 
is the proper custodian of that book, and will produce it when 
called for. 

Int. 24. Where is said book at present, if you know, or where do 
you have reason to believe that it is? 

Ans. My impression is it is in Mr. Brooks’s possession. 

Int. 25. Is Mr. Brooks, the president of the Nashua and Lowell 
Railroad Corporation, present in this room ? 

Ans. He is now in this room. 

Int. 26. As clerk of the directors of said corporation, will you ask 
Mr. Brooks to hand you the record inquired for, in order that you 
may produce it, in obedience to the summons of the court? 

Ans. I will. 

Int. 27. Please do so, and state the result of your question. 

Ans. I have asked Mr. Brooks for the book, and he has handed 
it to me. 

Int. 28. Please examine the book now produced and in your 
hands, and state what the same is and what period of time it covers. 

Ans. It is the record of the clerk of the board of directors of the 
Nashua and Lowell Railroad Corporation. The date of the first 
meeting appears to be June 17, 1867, and the date of the last meet- 

ing eb. 26, 1878. 
228 Int. 29. Do I understand you to produce this record in 
obedience to the summons of the court, to be used, so far as 
competent, as evidence in the pending cause? 

Ans. This is one of the books called for in the summons, and I 
have it now in my hands. 

Int. 30. Do you produce it? 

Ans. I have it here. 

Int. 31. State whether this is a book of original records. 

Ans. I so understand it to be, and it is as far as I have kept it, 
which is about half the book. 

Int. 32. Do you know the signature of George Stark ? 

Ans. I do. 


(It is agreed that the witness may read from this book of records 
such portions as he may be requested to read, and that the examiner 
shall take down the same, and the same shall have the same effect 
in evidence as if the original book was put in evidence, subject to 
all objections to the materiality and competency thereof.) 

Int. 33. I request you to read the record of the meeting of Nov. 


96, 1867, found on page 11 of said record. 
Ans. I read as follows: 
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(What witness reads is transcribed and marked “ Defendants’ Ex- 
hibit 30, J. G.S., ex’r,” by consent.) 


Int. 34. IT request you to read the record of the meeting of Sept. 
} s 

22, 1868, found on page 22 of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ Ex- 
hibit 31, J. G.S., ex’r,” by consent.) 

Int. 35. I request you to read the record of the meeting of Sept. 
28, 1869, found on page 42 of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ Ex- 
hibit 52, J. G.S., ex’r,” by consent.) 

Int. 36. I request you to read the record of the meeting of Nov. 
23, 1869, found on page 45 of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ Ex- 
hibit 33, J. G.S., ex’r,” by consent.) 


229 Int. 37. I request you to read the record of the meeting of 
Nov. 27, 1869, found on page 55 of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ Ex- 
hibit 34, J. G.S., ex’r,” by consent.) 

Int. 38. I request you to read the record of the meeting of Dee. 
28, 1869, found on page 55 of said record. 

Ans. I read as follows: 

(What witness reads is transeribed and marked Defenaants’ Ex- 
hibit 54, J. G.S., ex’r,” by consent.) 

Int. 39. I request you to read the record of the meeting of Jan. 
26, 1870, found on page 56 of said record. 

Ans. I read as follows. 

(What witness reads is transcribed and marked “ Defendants’ Ex- 
hibit 36, J. G.S., ex’r,” by consent.) 

Int. 40. Trequest you to read the record of the meeting of May 
24, 1870, found on page 65 of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 37, J. G.S., ex’r,” by consent.) 

Int. 41. I request you to read the record of the meeting of July 

- : 

26, 1870, found on page 66 of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 38, J. G.S., ex’r,” by consent.) 

Int. 42. I request vou to read the record of the meeting of Oct. 
25, 1870, found on page 6S of said record. 
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Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 39, J. G.S., ex’r,” by consent.) 

Int. 43. I request you to read the record of the meeting of Dec. 
27, 1870, found on page 69 of said record. 

Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 40, J. G. 8., ex’r,” by consent.) 


Int. 44. I request you to read the record of the meeting of Jan. 
24, 1871, found on page 71 of said record. 
230 Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 41, J. G. S., ex’r,” by consent.) 

Int. 45. I request you to read the record of the meeting of Feb. 
6, 1871, found on page 74 of said record. 

Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 42, J. G.S., ex’r,” by consent.) 


Int. 46. I request you to read the record of the meeting of Feb. 
20, 1871, found on page 77 of said record. 
Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants 
Exhibit 43, J. G.S., ex’r,” by consent.) 

Int. 47. I request you to read the record of the meeting of Sept. 
26, 1871, found on page SS of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 44, J. G. S., ex’r,” by consent.) 


Int. 48. I request you to read the record of the meeting of Nov. 
28, 1871, found on page 0 of said record. 

Ans. | read as follows : 

(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 45, J. G. S., ex’r,” by consent.) 


Int. 49. I request you to read the record of the meeting of Dee. 
26, 1871, found on page 92 of said record. 
Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 46, J. G.S., ex'r,” by consent.) 
on B® 50. I request you to read the record of the meeting of Jan. 
3, 1872, found on page 93 of this record. 
se 0 I read as follows: 
(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 47, J. G. S., ex’r,” by consent.) 
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Int. 51. I request you to read the record of the meeting of May 
28, 1872, found on page 101 of said record. 
Ans. I read as follows: 
231 (What witness reads is transcribed and marked “ Defend- 
ants’ Exhibit 48, J. G.S., ex’r,” by consent. 


Int. 52. I request you to read the record of the meeting of July 
23, 1872, found on page 107 of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 49, J. G. S., ex’r,” by consent.) 


Int. 53. I request you to read the record of the meeting of Oct. 
22, 1872, found on page 116 of said record. 

Ans. I read us follows: 

(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 50, J. G. S., ex’r,” by consent.) 


Int. 54. I request you to read the record of the meeting of Nov. 
26, 1872, found on page 117 of said record. 
Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 51, J. G.S., ex’r,” by consent.) 


Int. 55. [ request you to read the record of the meeting of Sept. 
16, 1873, found on page 126 of said record. 
Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 52, J. G.S., ex’r,” by consent.) 


Int. 56. [request you to read the record of the meeting of Novy. 
95.1873. found on page 129 of said record. 

, 5 } a | 

Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 53, J. G. S., ex’r,” by consent.) 


Int. 57. I request you to read the record of the meeting of July 
28, 1874, found on page 140 of said record. 
Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 54, J. G.8., ex’r,” by consent.) 

Int. 58. I request you to read the record of the meeting of Sept. 
20, 1874, found on page 145 of said record. 

Ans. I read as follows: 

(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 55, J. G. S., ex’r,” by consent.) 
232 Int. 59. [ request you to read the record of the meeting of 
Nov. 24, 1874, found on page 149 of said record. 


ee, 
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Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 56, J. G. S., ex’r,” by consent.) 


Int. 60. I request you to read the record of the meeting of March 
25, 1875, found on page 60 of said record. 
Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 
Exhibit 57, J. G. S., ex’r,” by consent.) 


Int. 61. I request you to read the record of the meeting of July 
27, 1875, found on page 178 of said record. 
Ans. I read as follows: 


(What witness reads is transcribed and marked “ Defendants’ 


Exhibit 58, J. G. S., ex’r,” by consent.) 


Int. 62. Please examine the book of records in your hands and 
state whether any additions have been made thereto or any writing 
placed in said book since the records in the book were closed. 

Ans. There is some writing on the inside of the front cover and 
on the leaf next to it which was not there the last time | saw the 
book, to my recollection; otherwise I do not observe any additions. 
I don’t think I have seen this book before to-day, to examine it, for 
two or three vears, except when it was presented to me in taking a 
deposition in this case,and then Ll examined only the parts that 
were pointed out. 

Int. 63. What is the date of the last meeting recorded in said book, 
and does that fill the whole of said book with the exception of the 
place for the index ? 

Ans. The last meeting is under date of Feb. 26, 1878, and it does 
so fill said book. 

Int. 64. At the time of your completing said records and when 
they passed from your hands was the writing on the fly-leaf exist- 
ing there? 

Ans. It was not. I never knew of the existence of said writing 

until to-day. 
233 Int. 65. In whose handwriting is the writing on the fly-leaf 
of said book ? 

Ans. I think it isin the handwriting of Mr. F. A. Brooks, presi- 
dent of the road. 

Int. 66. Has he ever been clerk of the road to your knowledge, 
or is he now? 

Ans. He has not and is not now, to my knowledge. 

Int. 67. Do your records of the board of directors show any au- 
thority to make the entry on said, fly-leaf; and, if so, will you point 
it out? 

Ans. Not to my knowledge. 

Int. 68. Please examine the paper marked “ XXX, Sept. 2, 1885, 
J. G.S., ex’r,” for identification, and state whether the same is a cor- 
rect copy of the said writing on said fly-leaf. 

Ans. It is. 
22—166 


THE BOSTON & LOWELL RAILROAD CORPORATION ET AL., 4c. 169 


170 THE NASHUA & LOWELL RAILROAD CORPORATION YS. 


Int. 69. Whether or not upon the inner page of the binding of 
said book there appear the words “Clerk’s office of the Nashua and 
Lowell Railroad Corporation, Nashua, N. I.;” and, if so, in whose 
handwriting. 

Ans. Those words do so appear, and, I think, are in the handwrit- 
ing of I. A. Brooks, the president of the corporation. 

Int. 70. Were those words in said book when the record was com- 
pleted and left your hands ? 

Ans. I never saw, them, to my knowledge, before to-day. 

Int. 71. Now, sir, is there any signature to the writing upon the 
fly-leaf or any mark or sign toinform any person unacquainted with — 
the handwriting of Mr. Brooks, the president of the corporation, 
that said writing which you say has been added since the record was 
completed was placed there by an unauthorized person ? 

Ans. There is not. 

Int. 72. Will you please examine the book now handed you, having 
upon the cover thereof “ Directors’ Records, 1856-1878, B. & L. and 
N. & L. R. Rds,” and marked for identification on the inner front 
fiy-leaf “ Y, Sept. 2, 1885, J. G.S., ex’r,” so far as the same purports 
to be a copy of the records of the board of directors of the Nashua 

and Lowell Railroad Corporation, by comparing the same 
34 with the book of records here produced by you as the orig- 

inal book of records of the meetings of said directors from 
June 17, 1867, to Feb. 26, 1878, inclusive. and state whether or not 
said copy in said book is a true and accurate copy of said original 
records for the period named ? 

Ans. I will, at my convenience. 


(Adjourned.) 

Serr. 3, 1885. 

Int. 73. Have you now compared the book, “ Directors’ Records,” 
etc., referred to in the last question, as therein requested ? 

Ans. I have occupied all the time I conveniently could since my 
last examination, and have got a little over half through, and will 
complete the comparison as soon as I can. They are very volumi- 
nous. 

Int. 74. State whetoer or not said records show that at the several 
meetings of the boards of directors montily statements of the earn- 
ings and expenditures of the joint roads were presented for their 
consideration, and whether semi-annual statements were presented 
for settlement at the end of each six months. 


(The term “semi-annual statements were presented for settlement” 
objected to as assuming what does not appear, thus far, as true.) 


Ans. The records show that statements of the receipts and ex- 
penditures were made at the regular monthly meetings, and that 
every six months, at the time of declaring dividends, statements of 
the receipts and expenditures for the preceding six months were 
made. 

Int. 75. Did you see any of such statements? 


Ans. | did. 
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Int. 76. Please look at paper shown vou, marked “ Defendants’ 
Exhibit 61, J. G.S., ex’r,” and state whether or not it is the form 
used in the said monthly statements. 

Ans. It has the same general appearance, and I remember many 
of the items. My judgment is that the items under “ apportion- 
ment” are all there. 

Int. 77. Does it, according to your best recollection, contain the 
different items of these monthly statements—I mean the printed 
part of it? 

Ans. It does. 


235 (Defendants’ Exhibit 61 is put in evidence by counsel for 
defendants.) 


om 


Int. 78. While you were a member of the Nashua and Lowell 
railroad what was the custom as to settlement of these semi-annual 
accounts under the contract? Was it by committee or by direct ac- 
tion of the board ? 


(Objected to as implying that the directors bad anything to do 
with these semi-annual settlements.). 


Ans. I do not recollect of any formal settlenent of any semi- 
annual account by the board of directors. 

Int. 79. Will you be kind enough to hand the examiner a state- 
ment of the dates of the several meetings of the board of directors 
of the Nashua and Lowell railroad, as appears by their records from 
1858 to 1878, to be marked “ Defendants’ Exhibit 62” and put in 
evidence in this case? 

(Objected to as immaterial.) 

Ans. I will. 


(Adjourned.) 

Sept. 4, 1885. 

Int. 80. Have you made up the statement required in the last 
interrogatory ? And, if so, produce the same. 

Ans. I have, and now pro luce. 

(Statement produced is put in evidence and marked “ Defendants’ 
Exhibit 62, J. G.S., ex’r.”) 

Int. 81. Have you made examination sufficient to answer Int. 72 ? 

(Objected to as immaterial and incompetent.) 

Ans. I have. 

Int. 82. Please state whether said book marked for identification 
as aforesaid is a true and accurate copy of the original records so far 
as required by said question—I mean from June 17, 1867, to Feb. 
96, 1878, inclusive. 

(Objected to as above.) 

Ans. It is. 


Int. 83. Will you make asimilar examination of the other records 
contuined in said book, purporting to be records of the directors of 
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the Nashua and Lowell Railroad Corporation from Sept. 22, 
236 1858, to May 28 1867, inclusive, by comparison with the 
original records, marked for identification “ X, Aug. 27, 1855, 
J. G. 8S. ex’r,” and state whether the same is a true and accurate 
copy of said records? 
(Same objections.) 
Ans. I will. 


(Right to put in above statement when made is reserved to de- 
fendants’ counsel by consent.) 


Cross-examination by Francis A. Brooks, Esq., of counsel 
for complainants: 


Cross-int. 84. Referring to the memorandum entered upon the 
fly-leaf of records of plaintiffs’ directors’ meetings No. 2 (same re- 
ferred to in Int. 82), covering the period from 1567 to 1878, and in 
these words: 

“ Record. 


Proceedings of directors of the Nashua and Lowell Railroad Cor- 
poration at all meetings of said directors from June 17, 1867, to 
Keb. 26, 1878, inclusive, both those meetings held jointly with the 
directors of Boston and Lowell Railroad Corporation at Boston and 
those held separately during same period. ‘The meetings held on 
the fourth Tuesday of every calendar month at the manager’s office, 
in Boston, herein recorded as meetings of the directors of the Nashua 
and Lowell Railroad Corporation, were, in fact, joint meetings of the 
directors of both the Nashua and Lowell Railroad Corporation and 
of the Boston and Lowell Railroad Corporation, though this fact 
does not always appear from the record as kept by the clerk of the 
Nashua and Lowell railroad directors.” 
being the same set forth as marked for identification “XXX ” in 
Int. 68 in chief in this deposition, state whether or not that state- 
ment is correct according to your understanding of the fact; if not, 
how otherwise? 


(Objected to as incompetent and irrelevant, as asking the opinion 
of witness as to the correctness of an‘unauthorized addition to the 
records made by counsel for complainants, Mr. Brooks, and as not 
calling for any question of fact or any matter within the knowledge 
of this witness.) : 


Ans. As I understand the facts and as I understand this state- 
ment, it is true, although it covers the proceedings of the 
237 directors for several years when I was not a member of the 
board, and in regard to which I have no knowledge, only as 
appears from the records. 
Cross-int. 85. Does that statement on the fly-leaf of plaintiffs’ di- 
rectors’ records No.2 appear to be any addition to the records 
themselves or a modification thereof in any way or an attempt at 
any such thing; and, except for that statement and the one made 
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on the inside of the cover opposite the same, is there anything to 
show what the book is apart from the entries made in said book by 
the clerk of directors of plaintiff corporation ? 


(Same objection, and as new matter.) 


Ans. In answer to first clause of question, I answer, It does not; to 
the second clause, I answer, There is nothing so to show. 

Cross-int. 86. In your answer to Int. 52 you put in as an exhibit, 
No. 49, a copy of the record of meeting of the directors of plaintiff 
corporation held July 23,1872. In Int. 72 you were requested to 
examine records produced by defendants’ counsel, purporting to be 
the book of records of directors of both the Boston and Lowell 
and Nashua and Lowell railroads from 1856 to 1878 or copies 
thereof, being the same book referred to in your answer of [to] Int. 82 
and marked “ Y, J. G.S., ex’r.” Please state whether the vote re- 
lating to payment of interest to defendant corporation on its Bos- 
ton improvements, recorded in the plaintiffs’ directors’ records of 
the meeting of July 28. 1872, appears also in the record of the do- 
ings of the directors of defendant corporation at their meeting held 
at the same time and place, and whether botu these votes are en- 
tered or recorded in parallel columns of that book on the same page 
or pages, as shown in the book marked “ Y, J. G.S., ex’r.” 


(Objected to as incompetent and as incorrectly stating and assum- 
ing that witness was asked to compare any other writing contained 
in the book alluded to than what purported to be copies of the rec- 
ords of the Nashua and Lowell Railroad Corporation, and as incom- 
petent and improper to attempt to put in this’ way records of the 
defendant corporation which have not been authenticated and con- 
cerning which there has been no direct examination.) 


Ans. In answer to the first clause of question, It does so appear. 
In answer to the second clause of the question, The votes are so 
recorded. 
238 Cross-int. 87. Were you not, in your examination-in-chief, 
requested by defendants’ counsel to compare the original rec- 
ords of plaintiffs’ directors with the copies of such records contained 
in the book marked “Y, Sept. 2, 1885, J. G.S., ex’r,” and have not 
vou done so at such request, and does not such Book Y also contain 
or purport to contain copies of the records of the meetings of the 
directors of the defendant corporation written in parallel columns 
and on the same pages, with copies of records of meetings of the 
plaintiffs’ directors of same dates? Was not this Book Y written up 
under and by virtue of votes of the directors of one or both said 
corporations while the two roads were operated under the joint con- 
tract? Please look at the record of the directors of both corpora- 
tions held Sept. 26, 1876, before answering this question, which said 
vote on the part of the Boston and Lowell directors is set forth in 
the testimony of Charles E. Cram in answer to Int. 13 to him, printed 
on page 100 of the record in this case, in the words following : 


“Voted, That Messrs. Burke and Amory, the latter for the Nashua 
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and Lowell Railroad Company, be a committee to read over the 
copies from the records of votes passed by the joint boards and re- 
port, with a view to their being put in print.” 

(Sane objections, aud as new matter not inquired of in the direct.) 


Ans. I was so requested and have done so. Said Book Y does 
not purport to contain copies of such records. My recollection is 
not such that I could say that Book Y was made in pursuance of 
such vote or votes. I have not very much of a recollection about it. 
My impression is that this book or a similar book was gotten up by 
the direction of Mr. Hosford, the manager of the joint roads. 

(Answer objected to as far as it relates to any similar book.) 

Cross-int. 88. Please look at record of plaintiffs’ directors of meet- 
ing held Sept. 26, 1876, and state what action was taken by them 
on this subject at that time. 


(Objected to as new matter not inquired of in the direct, and in- 
competent.) 


Ans. I cannot state what was done by them. I misapprehended 
the last question. They passed the following vote: “ Voted, 
239 That Mr. Amory and Mr. Burke be a committee to examine 
copies of votes passed by the two boards of directors, with a 

view to their publication,” as appears by the record. 

(Same objection to answer.) 

Cross-int. 89. Were vou not present at said meeting, both as clerk 
and as one of plaintiffs’ directors, and have you not some recollec- 
tion of the action so taken, or of some action taken on the subject at 
some time independently of the record itself? 

Ans. I was so present. I have no recollection in regard to it ex- 
cepting that, upon reading the record, I have a slight recollection of 
such a committee being appointed. 

Cross-int. 90. Do you recognize the handwriting of Book Y, con- 
taining copies or transcripts of these records in parallel columns ? 

Ans. I do; it is that of a Mr. Dickerman, who, I understand, is 
dead. 

Cross-int. 91. Whether or not you eversaw acopy of these records 
or of any part of them in the same handwriting before the same 
were found in the office of the manager of the joint roads. 

(Same objection, and because witness has not compared such writ- 
ing with the original so that he can testify. 

Plaintiffs’ counsel states that as he understands the fact the wit- 


ness has compared the records in Book Y,so faras they contain any 


action had by the plaintiffs’ directors for the year 1876, with the 
originals, at request of defendants’ counsel, as appears by the few 
last answers in chief of witness, or that witness has so testified.) 
Ans. I saw them occasionally whilst they were being made in the 
manager’s office, or an anteroom of the same, but I have no recollee- 
tion of seeing them after they were completed and before they were 
used, but I might have seen them. 
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Cross-int. 92. Please look at book of record of plaintiffs’ directors 
at meeting held March 23, 1875, recorded at page 160 of said book 
of records. State whether that was or purported to be a meeting 
attended by both boards of directors; also state whether at or near 
the bottom of page 161 of said record any action appears to have 

been taken upon the motion of the manager; and, if yea, 
240 what such action was,and whether the manager was not then 

a member of the board of directors of the defendant corpora- 
tion. 


(Same objections.) 


Ans. From the records I should judge it was a meeting where 
both boards were present. A motion made by the manager seems 
to have been passed. ‘The vote was to discontinue the sale of pack- 
age tickets, as appears by the records. The manager was a member 
of the board of directors of defendant corporation. 


(Each clause of answer objected to as immaterial and incompe- 
tent, and as new matter not inquired of in the direct examination.) 


Cross-int. 93. Please look at the record of plaintiffs’ directors meet- 
ing held April 27,1875. State whether you were present at said 
meeting, and whether said meeting was a separate meeting of the 
plaintiffs’ directors ora meeting of the joint boards, and please read 
from the said record the part indicated by pencil marks. 


(Same objections.) 


Ans. I was present at said meeting, as appears by said record, and 
I think from the record that it was a meeting where both boards 
were present. I read as follows: 


“Mr. Stearns presented an application from the Central Vermont 
road for acceptance on account of collections on their joint business, 
and it was voted that the same be referred to the finance committee 
of the two roads.” 


Cross-int. 94. Please look at the record of same meeting of direct- 
ors of defendant corporation as found in Book Y, before you, and 
state what action was taken bv the defendants’ bo: rd of directors on 
this subject according to said Book Y or the statements therein con- 
tained. 


(Same objections, and, further, because it does not appear to be a 
true copy of defendants’ record.) 


Ans. The record is as follows: 


“Governor Stearns, of the Nashua and Lowell Co., submitted a 
proposition from the Central Vermont R. R. Co. , draw on the Bos- 
ton and Lowell and Nashua and Lowell R. R. Co. for $100,000 at 
three months in anticipation of payments not yet due. On motion 
of Mr. Richardson it was voted that the subject be referred to the 
finance committee for consideration.” 


241 (Counsel for complainants here closes his cross-examination 
of this witness, and says that he claims to proceed to examine 
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him as his own witness upon matters not embraced in his testimony- 
in-chief in this deposition, and so make him his own witness as to 
testimony hereafter given by him, and consequently subject to 
cross-examination b: defendants’ counsel as to such subsequent tes- 
timony. 

Counsel for defendants objects to plaintiffs putting in any direct 
testimony in rebuttal at this stage of the case, especially as counsel 
for the plaintiffs refuses to give counsel for defendants any extension 
of time for taking his testimony. 

The examiner rules that if the complainants’ counsel has closed 
his cross-examination he cannot make the witness his own and 
examine him at this time against the objections of defendants’ 
counsel. 

Counsel for plaintiffs, im view of this ruling of the examiner, which 
he believes to be erroneous, will proceed to continue the cross-exami- 
nation of the witness, and hopes, under these circumstances, the de- 
fendants’ counsel will not claim the right to cross-examine the wit- 
ness as to matters hereinafter testified to by him.) 


Cross-int. 95. Please look at the entry found in the record of the 
meeting of the plaintiffs’ directors held April 27,1875. Does it not 
appear from said record that this was one of the monthly meetings 
of the two boards at which the directors of the defendant corpora- 
tion were usually present? Do you find in said record these words: 


“The president “alled the attention of the board to certain agree- 
ments between the two roads as to leased lines and improvements, 
which had not been formally reduced to writing, and stated that he 
held drafts for such contracts drawn by the attorney of the company, 
but which he had not yet been able to examine, and it was voted 
that the same be referred to a committee consisting of the president 
and Messrs. Stark and Hosford, of the Lowell board, and that they 
be requested to report at the next meeting.” 


Were you not present at said meeting, and do you not recollect 
the facts therein set forth in regard to the proposed drafts of the 
contracts named in the record’ Did not such drafts of proposed 
contracts relate to the matters in controversy in this suit or some of 


}, 


them? If not, how otherwise * 


(Objected to as incompetent and immaterial and as intro- 
242 ducing new matter not inquired of on the direct, and as at- 
tempting to prove by this witness what cannot be proved in 
this way.) 
Ans. In answer to first clause, it does so appear and I was so 
present. 
(Objected to because it undertakes to give the witness’s version of 
what was usually done.) : 
I find the language quoted in the question. I havea recollection 
in regard to the matter. They did relate to some of the matters in 
controversy in this suit, as I understand. 
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Cross-int. 96. Please examine the copy of record of meeting of the 
| defendant corporation’s directors, contained in Book Y, now before 
you, namely, that of April 27, 1875, and state what action appears, 
from said copy of defendants’ records, to have been had by defend- 
ants’ directors on the same subject. 
(Same objections.) 
Ans. The copy is as follows: 
> “The president submitted forms for an agreement proposed to be 
made between the Boston and Lowell and Nashua and Lowell Rail- 
road Companies to cover all outstanding matters of joint interest, 
, and it was voted that the president, Gen. Stark, and Mr. Richardson, 
if the latter on behalf of the Nashua and Lowell Railroad Company, 
4 be a committee to have such an agreement prepared to be submitted 


to this board at a future meeting.” 


. Cross-int. 97. Please look at the record of the next monthly meet- 
, ing of the two boards, held May 25, 1875, and state what action was 
then taken on this subject. 


t (Same objections.) 


Ans. At the meeting of the Nashua and Lowell railroad directors 
" held May 25, 1875, the action taken was as follows, as appears by 
the record : 


“ The committee on unfinished contracts reported drafts of agree- 
‘ ments covering such understandings as have been in force relative 
| to new leases and expenditures by both parties since the original 
} partnership contract of 1858. On motion of Mr. Bailey, the subject 

; was postponed to the next meeting of the board.” 


j Cross-int. 98. Whether or not you recollect the transaction re- 
corded in the vote, independently of the record thereof. 


(Same objections.) 


243 Ans. I have a general recollection in regard to it. 
Cross-int. 99. Look at the copy of the record of the proceed- 
ings of the directors of the defendant corporation at the same meet- 
ing, on the same subject contained in Book Y, now before you, and 
: state what action appears to have been taken by the Boston and 
| Lowell directors at the same time. 


(Objected to as before, and that it is not competent for witness to 
testify what is admitted to be a copy which he has not compared 
= . with the original.) 


Ans. It is as follows: 


“The committee on unfinished contracts affecting the Boston and 
Lowell and Nashua and Lowell Railroad Companies reported drafts 
of agreements covering such understandings as have ead in force 
relative to new leases and expenditure by both parties since the 
original partnership contract of 1558, and it was voted to postpone 
the subject to the next meeting of this board.” 
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Cross-int. 100. Please look at the original and at the copy of rec- 
ord of the meeting of the two boards held July 27, 1875, and state 
what action was then taken on the same subject. 


(Same objection.) 


Ans. The record of the Nashua and Lowell board of directors is 
as follows: 


“On motion of Mr. Lowell, voted that the subject of the drafts of 
agreement reported by the committee on unfinished contracts lie 
upon the table.” 


In the copy of records of meetings of the directors of defendant 
corporation, found in Book Y, I find the following: 


“ The president read a new draft of the proposed agreement between 
the Boston and Lowell and Nashua and Lowell railroads covering 
such understandings as have been in force relative to new leases and 
expenditures by both parties since the original partnership contract 
of 1858, and on motion of Mr. Lowell, of the Nashua and Lowell, it 
was voted that the agreement be laid on the table.” 


Cross-int. 101. Have you been one of the directors of the plaintiff 
corporation ever since July 27, 1875, and whether or not those drafts 
of proposed contracts were afterward agreed to or adopted at any 
meeting of the directors of the Nashua and Lowell Railroad Corpo- 
ration. 


(Same objections.) 


244 Ans. I have been a director since July, 1875. The pro- 
posed contracts were not afterwards adopted. 

Cross-int. 102. Whether or not the action so proposed—i. e., the 
execution of agreements or written contracts between the two roads 
in relation to improvements, etc.—Wwas opposed and objected to or 
assented to by the directors of the plaintiff corporation or some of 
them. : 


(Same objection.) 


Ans. It never was acted upon. Some of the individual members 
of the board were opposed to it. 

Cross-int. 103. Please look at a copy of the printed report of the 
directors of the Boston and Lowell Railroad Corporation forthe year 
1877, now handed you, and look at page 12 of the same. Whether 
or not you there find these words: 


“The two boards of directors, with a common president, held 
joint meetings, and for more than seventeen years there was perfect 
harmony of opinion and action, although the Boston and Lowell 
directors always believed that the contract assigned to the Nashua 
and Lowell road a too liberal share of the net earnings.” 

After answering this question please hand the report to the 
examiner, to be annexed as an exhibit to this deposition, but not to 
be printed unless the defendants’ counsel so desires. 
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(Same objections.) 


Ans. I have examined the report, and do find the words stated. 
I hand the report to the examiner. 


(The report is marked “ Exhibit Report B. & L. (1877), J.G.S., 
ex’r,” and it is agreed that this report need not be reprinted, but 
either party may refer to the same, counsel for defendants not waiv- 
ing his objections thereto.) 


Cross-int. 104. So long as these monthly meetings of the two 
boards were held, after you became a director and during the exist- 
ence of the joint-traffie contract, whether or not it was the custom of 
the presiding officer to submit motions or propositions to both 
boards for their action at one and the same time, and to take the 
sense of the meeting upon such propositions, without calling for a 
separate vote thereon from each board; and whether or not it was 

usual for the presicing officer to call for the separate vote of 
245 each board of directors on any measure unless some opposi- 
tion had been manifested to such measure. 


(Objected to as new matter and as attempting to prove a custom.) 


Ans. Such was the custom. It was not customary for the pre- 
siding officer to call for a separate vote unless there was some oppo- 
sition to the proposed action. 

Cross-int. 105. You are, I believe,a member of the bar of the State 
of New Hampshire and counselor-at-law in the courts of that State 
and know the statutes or lawsin force'n that State. Please set forth 
the contents of the fifth section of the one hundred and forty-seventh 
chapter of the General Laws of New Hampshire, now in force, said 
chapter being entitled “ General powers of corporations.” 


(Objected to as incompetent, new matter, not inquired of in the 
direct.) 


Ans. This section reads as follows: 


“Any such corporation may make contracts necessary and proper 
for the transaction of their authorized business and no other. They 
shall not become sureties nor guarantors nor be capable of binding 
themselves as such.” 


(Cross-int. 106. Whether or not the same statute law has been in 
force in New Hampshire ever since 1867. 


(Same objections.) 


Ans. It has. 

Cross-int. 107. Whether or not the plaintiff corporation is among 
the corporations embraced in the meaning of said § 5 of chap. 147 
of the General Laws of New Hampshire, above cited and now in 
force. 


(Objected to for same reasons and because it appears that this cor- 
poration was chartered by virtue of the laws of Massachusetts, and 
because it is not competent for the witness to pass upon the ques- 
tion, which is pertinent only for the consideration of the court.) 
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Ans. I understand that it does apply to all corporations except- 
ing public municipal corporations and excepting those corporations 
whose charters are not subject to alteration, amendment, or re- 

peal. 3 
246 Cross-int. 198. Whether or not, according to your under- 

standing, this statute applies to the plaintiff corporation in 
this case. 


(Same objections.) 
Ans. My impression is that it does. 


Direct examination resumed: 


Int. 109, Please state whether the records produced as the ree- 
ords of the meetings of the board of directors of the Nashua and 
Lowell Railroad Corporation contain, in parallel columns or other- 
wise, any Writing purporting to be the records of any other corpora- 
tion. 

Ans. They do not. 

Int. 110. Have you examined and produced all the books of orig- 
inal record of the doings of the board of directors of the Nashua 
and Lowell Railroad Corporation from July 18, 1856, to the present 
time ? 

Ans. I have produced the original records and have examined 
them for the purpose of identifying them. 

Int. 111. Can you not state that said original books of record con- 
tain a record of the doings of the directors of said Nashua and Lowell 


Railroad Corporation alone, and do they purport to be a record of 


the meeting of the board of directors of any other corporation 
whatever? 

Ans. The records referred to are the records of the doings of the 
board of directors of the Nashua and Lowell Railroad Corporation 
and of no other. 

Int. 112 (de bene, and not waiving any objections). Your atten- 
tion has been called in cross-examination to certain writing appear- 
ing in the book marked for identification “ Y, Sept. 2, 1885, J. G. 
S., =—T,- and mentioned in said quest lons as a copy of the records 
of the Boston and Lowell Railroad Corporation. Have you ever 
compared said alleged copy with the original, and can you, upon 
your oath, testify that it is a true copy of the original ? 

Ans. I never have made any such comparison, and know nothing 
in regard to its being a true copy. 

Int. 115 (de bene). When was it that vou saw the said book 
247 marked Y,or any part thereof, in the hands of the clerk of 
Mr. Hosford, as testified by you on cross-examination ? 

Ans. I have no recollection of seeing this bound book until these 
depositions were commenced, but I have no doubt I saw the sheets 
as they were being made by Mr. Dickerman, the manager’s clerk. I 
think those copies were made some time in 1878; a portion of them 
might have been made in 1877. 

Int. 114 (de bene). Then do you say that they were the records 
alluded to in the vote passed in 1876” 

Ans. 1 do not say so. 
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Cross-examination resumed : 


(Plaintiffs’ counsel here states that the foregoing questions put by 
defendants’ counsel to the witness, or some of them, would not have 
been free of objection if considered as put by defendants’ counsel on 
examination by defendants’ counsel of hisown witness ; but that he, 
plaintiffs’ counsel, treated such questions as put by way of cross-ex- 
amination of the witness as to the new matter testified to subsequent 
to cross-int. 95, and therefore did not object to the same. In that 
view he now proposes interrogatories to the witness as if in reply to 
such cross-examination.) 

Cross-int. 115. Referring to ans. 111, whether or not the records 
there mentioned contain allusions to or statements in many cases of 
the fact that the board of directors of the Boston and Lowell Corpo- 
ration were present with the directors of plaintiff corporation. 


(Objected to as incompetent, as new matter not inquired of by the 
defendants, and furthermore because counsel for complainants does 
not seem to comprehend that it is competent to put a question de 
bene esse to explain testimony which may be decided to be incompe- 
tent without opening up the subject-matter to re-examination so far 
as new questions are concerned.) 


Ans. They do. 

Cross-int. 116. Do they not also contain statements in some in- 
stances of separate action taken by the Boston and Lowell directors 
when present at such meetings” 


(Same objections.) 


Ans. I think they do. 

248 Cross-int. 117. Does not the book inquired about in int. 112 

in this deposition contain on page 1 the following heading, 
page 1 being divided into equal parallel columns by a ruling through 
the middle of the page, but below the heading of said page, as orig- 
inally printed, at the top of the page, the words “ Records of direet- 
ors’ meetings ;” then, on the left side of the sheet, the words “ Boston 
& Lowell R. R.,” and on the right side, in the same line, the words 
“Nashua & Lowell R. R.;” and is not this printed matter found at 
the top of the pages throughout the entire book ? 


(Same objections.) 


Ans. Yes. 

Cross-int. 118. Whether or not, under the heading “Boston «& 
Lowell R. R.,” in the column on the left side of the page, the word 
“ directors” appears at the top of the column, and under it a list of 
the names of directors of the Boston and Lowell Corporation, on 
the first four leaves of said book, from 1856 to 1877, inclusive? 


(Same objections.) 


Ans. Such names do appear, and I understand that they were 
directors during the time referred to, and the columns purport to 
contain a list of these directors. 
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Cross-int. 119. In the parallel columns do you not also find the 


} 


word “directors” at the top as a heading for this column, and under 
it a list of names purporting to be the names of directors of the 
Nashua and Lowell Railroad Corporation during the same period— 
that is, from 1856 to 1857, inclusive? 


(Same objections.) 


Ans. I do. 

Cross-int. 120. On the next leaf following these names, whether 
or not there is the same heading at the top of the page extending 
across both columns—i. e., “ Records of directors’ meetings,” the 
same heading, “ Boston & Lowell R. R..” at the top of the left-hand 
column, and “ Nashua & Lowell R. R.,” at the top of the right-hand 
column, and are not those columns of page marked 1 in pencil and 
all the following pages in said book filled up with what purports to 
be records of the meetings of the directors of each corporation, re- 
spectively, although written in the handwriting of one person ? 


(Same objections.) 


249 Ans. Yes. 

Cross-int. 121. Are not these the same pages or some of 
them which you saw while they were being made or copied by Mr. 
Dickerman, the manager’s clerk ? 


(Same objections.) 


Ans. I think they are. 

Cross-int. 122. Whether or not you understand that these copies 
were made from the original records of the directors of each corpo- 
ration by Mr. Dickerman, under the instructions of the manager, 
many years ago. 


(Same objections, and because it is not clear that the understand- 
ing of the witness is important in this suit.) 


Ans. I do so understand. 

Cross-int. 125. Whether or not Mr. Dickerman, while engaged 
in making these copies, borrowed of vou, as clerk of the directors of 
plaintiff corporation, your book of records for the purpose of making 
up the copies of the proceedings of the directors of the two cor- 
porations during the time of the joint contract and of placing 
them in parallel columns, as found in book marked “ Y, J. G.S., 
ex'r.” 


(Same objections.) 


Ans. He did, for the purpose of making copies. I suppose they 
are the same copies as appear on this book, though I cannot say 
positively that they are. 

W. W. BAILEY. 


Attest: JOHN G. STETSON, Examiner. 
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Deposition of Walter A. Lovering. 


Direct examination by A. A. Strout, Esq., of counsel for de- 
fendants: 


Boston, Sept. 2, 1885. 


Int. 1. Please state your name, age, residence, and occupation. 
' Aus. Walter A. Lovering; thirty-five; Nashua, N. H.; druggist. 
Int. 2. State whether or not you are the clerk of the Rachen 
250 and Lowell Railroad Corporation; and, if yea, whether you 
have in your possession the records of said corporation, and 
what period they cover. 
Ans. I am clerk of the corporation, and I have the records of the 
corporation from July 7, 1835, to the present time. 
Int. 3. Will you produce the same, in order that extracts may be 
. made therefrom under the stipulation entered into in this cause ? 

Ans. I have them here and produce them. 

Int. 4. State what other papers you have belonging to the corpo- 
ration. 

Ans. I have some papers that are copies of votes that have been 
acted on at stockholders’ meetings, but, so far as I know, this book 
contains a copy of them. 

Int. 5. In whose hands and custody are the treasurer’s books, 
treasurer’s accounts, contracts, vouchers, checks and receipts, state- 
ments of settlement, and papers connected with the joint manage- 
ment of the Nashua and Lowell Railroad Corporation and the 
Boston and Lowell Railroad Corporation from 1857 to December, 
1878? | 

Ans. I haven’tthem in my possession. I suppose they are in the 
hands of the treasurer. 


Cross-examination by Francis A. Brooks, Esq., of counsel 
for complainants : 


Cross-int. 6. Were you present during the examination of W. W. 
Bailey this day with regard to the directors’ records of plaintiff cor- 
poration in his hands from 1867 to 1878, and did you hear his tes- 
timony ? 
Ans. Yes. 
Cross-int. 7. Have you now in your possession the same book of 
directors’ records which he referred to and used in his testimony ? 
7 Ans. Yes. 
Cross-int. 8. When was that book last in your possession before 
to-day ? 
Ans. Last Tuesday morning—yesterday. 
Cross-int. 9. What did you do with it at that time ? 
Ans. I put it in a package and sent it to Mr. Brooks, president of 
the Nashua and Lowell road, by express. 
251 Cross-int. 10. How long had it been in-your possession pre- 
vious to your sending it to me from Nashua yesterday? 
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Ans. I couldn’t tell just how long, but several weeks, I should 
say. 

Cross-int. 11. Please read the entry found on the fly-leaf opposite 
the front cover of that book that the same may be taken down by 
the examiner. 

(Objected to as incompetent and new matter; and, further, that 
counsel for complainants, in his capacity as president of the corpo- 
ration, cannot add to or cliange the character of the records of the 
corporation by unauthorized additions thereto.) 

Ans. (Witness reads.) Record of proceedings of the directors of 
the Nashua and Lowell Railroad Corporation at all meetings of said 
directors from June 17, 1867, to Feb. 26, 1878, inelusive; both those 
meetings held jointly with the directors of Boston and Lowell Rail- 
road Corporation at Boston and those held separately during the 
same period. The meetings held on the fourth Tuesdays of every 
calendar month, at the manager’s office in Boston, herein recorded 
us meetings of the directors of the Nashua and Lowell Railroad Com- 
pany, were, in fact, joint meetings of the directors of both the Nashua 
and Lowell Railroad Company and of the Boston and Lowell Rail- 
road Company, though this fact does not always appear from record 
as kept by the cierk of Nashua and Lowell directors. 

Cross-int. 12. Was not this entry on this fly-leaf when you sent 
the book to me by express yesterday from Nashua? 

(Same objections.) 

Ans. Yes, sir: it was. 

Cross-int. 15. Please look at the record of the stockholders’ meet- 
ing held Sept. 7, 1858, and read the part marked in pencil. 

Ans. I read as follows: 

Nasuvua, N. H., Sept. 7, 1858. 


Nashua and Lowell Railroad Corporation. 


Agreeably to the above notice the special meeting of the Nashua 
and Lowell Railroad Corporation was holden at said hall, in Nashua, 
this twenty-second day of September, 1858S. , 

The meeting was called to order by the president. 

The notice calling the meeting having been read by the 
252 ~~ clerk, the president stated at length the object of the meeting ; 
and, on motion of Gen. Israel Hunt, of Nashua— 

Voted, That the directors be authorized to conclude a contract 
between this corporation and the Boston and Lowell Railroad Cor- 
poration for a term not exceeding twenty vears, and to embrace 
therein the contracts with the Salem and Lowell and Lowell and 
Lawrence roads. 

On motion of George Stark, Esq., the meeting was then dissolved. 

A true record. 

Attest: GEORGE BOWERS, Clerk. 


(Interrogatury and answer objected to by defendants’ counsel as 
incompetent and new matter. 
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Plaintiffs’ counsel calls attention of defendants’ counsel to the 
stipulation respecting extracts from the corpuration records referred 
to by him in his third interrogatory to this witness and on file in 
this case as authority for putting in extracts from the records of 
stockholders of plaintiffs’ corporation instead of entire records. 

Defendants’ counsel says he does not object on that ground.) 


Cross-int. 14. Please look at the record of the stockholders’ annual 
meeting of May 30, 1877, and read the pafts marked in pencil. 
Ans. I read as follows: 


Nasuua, N. H., May 30, 1877. 


In accordance with previous notice, legally given, the stockholders 
of the Nashua and Lowell Railroad Corporation met at Depot Hall, 
in the city of Nashua, at ten o’clock in the forenoon, the president, 
the Hon. Daniel S. Richardson, in the chair, and called the meeting 
to order. 

The clerk read the call for the meeting and also the record of the 
last annual meeting. 

The president then presented the forty-second report of the di- 
rectors, which, on motion of Col. George, was accepted and ordered 
to be placed on file. 

Perley Dodge, Esq., of Amherst, introduced the following resolu- 
tion, which was unanimously adopted : 

Resolved, That the stockholders of the company hereby request the 

directors to make an early investigation of the legal relations 
253 of this company with the Boston and Lowell and Peter- 

borough Railroad Companies, and as to the rights of the 
company under any business contracts now in existence between it 
and these companies, and to ascertain whether the company has 
heretofore and is now receiving the ful! benefit of such contracts, 
and, if they find otherwise, to take take such measures as they deem 
expedient for realizing the benefits of said contracts, both past and 
present. 

On motion of Col. J. H. George, the meeting then adjourned with- 


out day. 
E. P. EMERSON, Clerk. 
(Same objection to interrogatory and answer.) 


Cross-int. 15. Please look at the record of the stockholders’ an- 
nual meeting of May 29, 1878, and read the parts marked in pencil. 
Ans. I read as follows: 


NasHuvua, May 29, 1878. 


In accordance with the foregoing notice, legally given, the stock- 
holders of the Nashua and Lowell Railroad Corporation met at 
Depot Hall, in the city of Nashua, at ten o'clock in the forenoon. 
The president, Col. William A. Tower, in the chair, and called the 
meeting to order. The clerk read the call for the meeting and also 
the record of the last annual meeting, which was approved. 

The president then presented the report of the directors, it being 
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the forty-third; which, on motion of Col. H. M. Goodrich, was ac- 
cepted and ordered to be placed on file. 

Mr. O. C. Moore introduced the following resolution, which was 
adopted : 

Resolved, That the stockholders of this company have learned 
with surprise, from: the report of the directors thisday presented, the 
fact of the vote passed at the directors’ meeting holden July 28, 
1872, and the result of that vote thus far in depriving this company 
of more than $150,000 and in bestowing the same upon the Boston 
and Lowell Railroad Company. 

Therefore resolved, That, in our judgment, this vote was passed 
in the interest of the Boston and Lowell Railroad Company and in 
entire disregard of the rights and interests of this company and of 

the terms and provisions of the joint-traflic contract itself. 
254 Resolved, That the directors this day elected are requested 
to take proper measures for restoring to the treasury of this 
company the sums so diverted from it by the Boston and Lowell 
Railroad Company. 
On motion of Mr. J. W. White, the meeting was then dissolved. 
Kk. P. EMERSON, Clerf. 


(Same objections to interrogatory and answer.) 


Cross-int. 16. Please produce the forty-third report of the direct- 
ors, referred to in the answer to the last question, and state whether 
the same is a part of the files of the Nashua and Lowell Railroad 
Corporation, and is the same referred to in the record of the annual 
meeting of May 29, 1878, as presented by the president to that 
meeting and accepted and ordered to be placed on file. 

Ans. I produce the report called for, and it is the same. 


(Same objections to interrogatory and answer.) 

Cross-int. 17. Will you leave this report with the examiner, to be 
made use of as a part of your answer to the last question ? 

(Objected to as incompetent, as new matter not inquired of in the 
direct.) 

Ans. Yes, sir. 


(Report produced as marked “Complainants’ Exhibit Lovering, 
45d Annual Report of Plaintiffs’ Directors, J. G. 8., ex’r.”) 


Direct examination resumed : 

(Interrogatories de bene, not waiving former objections.) 

Int. 18. From whom did you receive the book of directors’ ree- 
ords, to which you refer in cross-int. 7 et sey., before you sent it 
back to Mr. Brooks vesterday, as stated ? 

Ans. It was sent me by Mr. Brooks by express. 

Int. 19. Had you ever had it in your possession before, to your 
knowledge? 
Ans. No, sir. 
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Int. 20. When was it that he sent it to you by express? State as 
nearly as you can. 

Avs. It was some few weeks ago. I was out of town when the 

book arrived, and my wife didn’t give it to me till some 
255 few days after it was received, and I couldn’t tell you the 

day or the month it was received. I should say it was 
from six to ten weeks ago. 

Int. 21. Was the writing to which you have testified in it then? 

Ans. It was, and I think the only writing I saw was on those two 
pages, 

Int. 22. Do you know the handwriting of Mr. Francis A. Brooks ? 

Ans. Yes, sir. 

Int. 23. Is not the entry which you have read in his handwriting ? 

Ans. It looks like it. 

Int. 24. Did you get any letter from him when he sent you the 
book ? 

Ans. Yes, sir; I did. 

Int. 25. Where is it ? 

Ans. I don’t know; probably thrown in the waste basket. 

Int. 26. Did he allude to this entry ? 

Ans. No, sir. 

Int. 27. What did he tell you to do with the book ? 

Ans. The contents of his letter were that he thought the custody 
of the book properly belonged to me, and to put it with the other 
records for safe keeping. 

Int. 28. Have you changed it since? 

Ans. No, sir. 

Int. 29. Have you any doubt that that entry was made by Mr. 
Brooks in the front part of that book, with reference to the case now 
pending? Will you please answer yes or no? 

Ans. Yes; I may have doubts; | am not certain of it. 

Int. 30. Is that the fact, in your opinion ? 


(Objected to as calling for the opinion of the witness in a matter 
as to which it does not appear that he has any knowledge or infor- 
mation, and as to which, in the absence of such information or 
knowledge, he has no right to any opinion whatever; also because 
the question asks whether the supposition of defendants’ counsel is 
a fact—that is, if the witness agrees with the defendants’ counsel in 
supposing that plaintiffs’ counsel had a particular purpose in mak- 
ing the entry referred to.) 


Ans. I am not very familiar with Mr. Brooks’s hand- 
956-276 writing,and I don’t know as I could say he wrote that; I 
can simply say it looks like his handwriting. 
Int. 31. Assuming that it is his handwriting,in your opinion was 
it not placed there by him with reference to the case now pending, 
in which you are giving your deposition ? 


(Objected to as above.) 


Ans. I should think likely it was. 
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Cross-examination resumed: 


Cross-int. 32. Will you please state if I am right in supposing 
that by your last answer you meant to say that you should think | 
the handwriting of the entry referred to was mine, and meant nothing | 
more by said answer? 

Ans. No, sir; I didn’t mean that. I intended to convey the 
meaning that it had reference more particularly to the object in 
placing it there. 

Cross-int. 33. Just before giving your thirty-first answer did not 
defendants’ counsel place this book in your hands to examine again 
the handwriting of the entry on the fly-leaf, and was not your an- 
swer made immediately after such examination of the handwriting ? 

Ans. Yes, sir. 


WALTER A. LOVERING. 
Attest: JOHN G. STETSON, Evaminer. 


* * * * * « * 
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Boston, Sept. 3, 1885. 
Counsel for defendants puts in the following: 

Laws of 1836, chapter 249, of the acts of the Legislature of Massa- 
chusetts, the same being “An act toestablish the Nashua and Lowell 
Railroad a age "and the same is marked “ Defendants’ Ex- 
hibit 59, J. G. S., ex’r.” 

Laws of 1838, chapter 96, of the acts of the Legislature of Massa- 
chusetts, the same being “An act to unite the Nashua and Lowell 
Railroad Corporations of Massachusetts and New Hampshire,” and 
the same is marked “ Defendants’ Exhibit 60, J. G.S., ex’r.” 

It is agreed that the above exhibits need not be printed, but may 
be referred to by either party, and the same agreement is made as to 
the acts of the Legislature of New Hampshire, put in by complain- 
ants. 

It is admitted that the boards of directors of each corporation, 
plaintiff and defendant, were duly and lawfully elected. 

The following stipulation is filed with the examiner: 


Stipulation. 


It is agreed as follows in this cause: 
The plaintiffcorporation shall produce and submit to A. A. Strout, 

Ksq., of counsel for defendants, all records of stockholders’ B 
meetings of plaintiff corporation desired by him, from which 
he may make such extracts or copies as he may elect to offer 
as evidence in this case; and the extracts or copies so made by him 
may be used in evidence just as far as the originals could be so used 
if offered in evidence by him. subject to all lawful objection thereto: 
and the plaintiff corporation tay make extracts or copies from said 
records, whenever the originals will be competent, and offer the same 
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as evidence, subject to all legal objections thereto which could be 
made to the original, formal objections being waived by both parties. 


F. A. BROOKS, 
For Plaintiffs. 
A. A. STROUT, 
For Defendants. 
( Adjourned.) 


Boston, Sept. 4, 1885. 


Defendants’ counsel puts in evidence notice served upon counsel 
for plaintiff corporation, and the same is marked “ Defendants’ Ex- 
hibit 64, J. G.S., ex’r.” It is admitted that said notice of which 
Exhibit 64 is a duplicate was given in hand to the plaintiffs’ counsel, 
F. A. Brooks, Esq., this day, Sept. 4, 1885, at 11 a. m. 

Counsel for defendants puts in evidence the extracts from the 
records of the stockholders of the Nashua and Lowell Railroad Cor- 
poration, identified in the testimony of Walter A. Lovering as the 
records of the said stockholders, under the stipulation between plain- 
tiffs’ and defendants’ counsel in relation to the same in this record, 
parts not copied being omitted by consent; and the said extracts are 
marked— 


“ Defendants’ Exhibit 65, J. G. S., ex’r.” 
if) 
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(Adjourned.) 
Boston, Sept. 8, 1885. 


Counsel for defendants offers in evidence, under the stipulation 
heretofore filed, extracts from records of the Nashua and Lowell Rail- 
road Corporation, and the same are marked “ Defendants’ Exhibit 
69, J. G. S., ex’r.” 

Counsel for defendants also puts in evidence the paper heretofore 
marked “X X, Aug. 28, 1885, J. G.S., ex’r,” and the same is now 

marked “ Defendants’ Exhibit 70, J. G. S., ex’r.” 
279 Counsel for defendants also puts in evidence the paper 
heretofore marked “ X X X, Sept. 2, 1885, J. G. S., ex’r,” and 
the same is now marked “ Defendants’ Exhibit 71, J. G.S., ex’r.” 

Complainants’ counsel admits that he has been notified by defend- 
ants’ counsel of the intention of defendants to take the evidence of 
Walter A. Lovering, Charles B. Brooks, and Cornelius V. Dearborn, 
at Nashua, to-morrow, Sept. 9, 1885 at 1l a. m., and will make no 
objections as to the sufficiency of said notice. 


Attest: JOHN G. STETSON, Axvaminer. 
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Deposition of William W. Bailey (Recalled). 


Direct examination by A. A. Srrout, Esq., of counsel for de- 


fendants. 
Boston, Sept. 11, 1885. 


Int. 124. Have you now completed the examination and com- 
parison requested of you in Int. 83 of your examination, page 235 
of the printed record, and is said book marked “ Y, Sept. 2, 1885, 
J. G.S., ex’r,” a true and accurate copy of the records of the direct- 


ors of the Nashua and Lowell Railroad Corporation from Sept. 
22, 1858, to May 28, 1867, inclusive, so far as it purports to be such 
copy ? 

Ans. I have completed the comparison, and find it to be a true 
and accurate copy of said records, so far as it purports to be.. 


(No cross-examination.) 
W. W. BAILEY. 
Attest: JOHN G. STETSON, Evaminer. 


Deposition of Charles E. A. Bartlett. 


Direct examination by A. A. Strout, Esq., of counsel for de- 
fendants: 
Boston, Sept. 11,1885. 

Int. 1. Please state your name, and if you have heretofore testified 
in this cause in behalf of complainants. 

Ans. Charles Kk. A. Bartlett; I have. 
280 Int. 2. Whether or not you recollect the time of making 
the contract between the Boston and Lowell and Nashua and 
Lowell Railroad Corporations, Exhibit A, on page 12 of this record, 
and whether or not the roads were jointly operated under said con- 
tract. 

Ans. I know nothing about the making of the contract. The 
rouds were operated under this contract. 

Int. 3. What connection, if any, did you have with the two 
roads during the continuance of this contract, from 1857 to Dec. 1, 
1878? 

Ans. In various capacities until 1866, from which time I acted as 
cashier. 

Int. 4. By whom were you appointed cashier and what were your 
duties as such cashier” 

(Objected to because the appointment to and duties of such office 
must have been made and fixed by virtue of some writing and 
should be proved by such writing.) 


Ans. By the manager, contirmed by votes of directors of the Bos- 
ton and Lowell railroad and the Nashua and Lowell railroad. My 
duties were to receive and disburse the cash receipts of the joint 
roads or received under the joint contract. 
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Int. 5. Did you so continue to act as long as the joint operation 
of the two roads continued ? 

Ans. I did. 

Int. 6. State whether or not there was an acting chief clerk from 
1866 to 1879, and, if yea, by whom he was appointed, and what his 
duties were.. 


(Objected to, that the duties of the chief clerk were defined by the 
rules adopted for the management of the roads under the joint con- 
tract, and that these duties are only provable by said rules.) 


Ans. There was. I suppose he was appointed by the manager. 
His duty was to keep the accounts. 

Int. 7. Who so acted as chief clerk from 1871 to 1879? 

Ans. Theodore H. Wood, Myron Taylor, and possibly a short 
time William P. Ainsworth. 

Int. 8. For what corporations, if any, did said chief clerks act 

during the time inyuired of? 
281 Ans. The Boston and Lowell Railroad Corporation and the 
Nashua and Lowell Railroad Corporation. 

Int. 9. For what corporations did you act in your capacity of 
cashier during the same period ? 

Ans. The same. 

Int. 10. Where did vou have your office and do your business 
from 1871 to 1879, and was the chief clerk in the same building with 
you? 

Ans. At the Boston and Lowell railroad station in Boston. The 
chief clerk was in the same building a portion of the time. 

Int. 11. State the method of doing the business of the two roads 
from 1871 to 1879, so far as receiving and disbursing moneys were 
concerned and the rendering and settlement of accounts connected 
therewith. 

Ans. The entire receipts of the two roads were received by me. 
Payments were made by me under direction of the manager. The 
accounts were made up and kept in the chief clerk’s office. 

Int. 12. What books of account were kept by the joint corpora- 
tions, or by yourself as cashier of the joint corporations, from 1871 
to 1879? 

Ans. A ledger, journal, cash book, and division book, and numer- 
ous minor books which are of no importance. 

Int. 13. Please read art. 14 of the contract, page 17 of the printed 
record, and state whether or not the monthly income and expense 
account of the joint roads mentioned in said article and the semi- 
annual statements of account on the first days of May and October 
therein mentioned were in fact made and rendered during the 
period named, from 1871 to 1878, inclusive. 

Ans. The semi-annual statements were made to the Boston and 
Lowell Railroad Corporation, and I believe approximate monthly 
estimates were made to the manager during this time. 

Int. 14. What was done with said statements and under them— 
that is, how were they adjusted? Please explain. 

Ans. The statements are now in my possession as treasurer of the 


yk 
ee * 


192 THE NASHUA & LOWELL RAILROAD CORPORATION VS. 


Boston and Lowell Railroad Corporation. The balance due each 
corporation through those statements was settled by a draft of the 
manager on the cashier. The drafts were in faver of each of 
282 the respective corporations—sixty-nine per cent. in favor of 
the Boston and Lowell and thirty-one per cent. in favor of 
the Nashua and Lowell. 
Int. 15. Whose duty was it to send similar semi-annual statements 
to the directors of the Nashua and Lowell Railroad Corporation 
under the joint contract? 


(Objected to as assuming it to have been the duty of any one 
under the contract to send such semi-annual statements.) 


Ans. I suppose the chief clerk’s. 

Int. 16. Do you produce the journal of the Boston and Lowell 
Railroac Corporation for the year 1872, and is it a book of original 
entries ? 

Ans. I do; it is. 

Int. 17. Please turn to page 55 of said journal and read the first 
entry upon the page. 


(Objected to as incompetent, and, subject to such objection, com- 
plainants’ counsel consents that the witness may read the entry, 
which, being taken down by the examiner, shall have the same 
effect as if the original entry were offered in evidence.) 


Ans. I read as follows: 


“ Nashua & Lowell R. R. Dr. to interest account. 


For their proportion of interest paid to April 1, 1872, on 
amount invested in improvements in Boston, Win- 
chester & Mystic River R. R........-...-. sinisigpieniaciaal $6,002 66” 


Int. 18. State whether or not that charge was allowed and paid 
by the Nashua and Lowell Railroad Corporation. 


(Objected to.) 


Ans. It was. 

Int. 19. State whether or not you have seen the original books of 
account, or any of them, of the Nashua and Lowell Railroad Cor- 
poration covering the accounts of that road for 1873; and, if so, state 
what book you have seen and what it contained, if anything, in re- 
lation to this charge and its payment. 

(Objected to.) 
Ans. I have seen the cash book. Upon it appeared a pay- 
283 mentto the Boston and Lowell railroad, I think, in June, 
1873, of $6,002.66. 
Int. 20. Whether or not the charge testified to by you as appear- 


ing on the journal of the Boston and Lowell Railroad Corporation, 
of $6,002.66, was presented as a bill to the Nashua and Lowell Rail- 
road Corporation, and whether or not the payment to which you 
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have testified as appearing on the cash book of the Nashua and 
Lowell railroad was the payment of that charge? 


(Objected to.) 


Ans. I answer it was to both branches of the question. 
Int. 21. Did you examine the journal or ledger of the Nashua 
and Lowell railroad to see if said item appeared in detail therein? 


(Objected to.) 


Ans. It did appear on the ledger asa round sum. The custom 
of the Nashua and Lowell road was to post directly from cash book 
to ledger, and said item did not appear in the journal. 

Int. 22. Explain why this item of $6,002.66 appeared in this 
entry as a direct charge to the Nashua and Lowell Railroad Corpora- 
tion, and not as a charge to the joint roads at this time, and in this 
connection state whether or not, as a matter of fact, said item of 
ene accrued prior to the passage of the vote of July 23, 

872. 7 


(Objected to as not calling for a matter of fact, but for a reason 
why this entry was not made in a different form, and because if the 
entry itself, inthe books of the defendant corporation, of a charge to 
the plaintiff corporation, which the witness says has been long since 
paid, were competent at all, which is denied, it is not competent for 
the witness to testify to any state of facts different from that which 
the entry itself purports to show with regard to said entry.) 


Ans. Because the vote of July 23, 1872, directed the settlement 
so to be made. This item of expenditure did accrue prior to July 
23, 1872. 

Int. 23. The vote of the directors of the Nashua and Lowell Rail- 
road Corporation of July 23, 1872, a copy of which is set forth in 
plaintiffs’ bill, directed the cashier of the two corporations and the 
treasurer of the Boston and Lowell Railroad Corporation to make 

up an interest account on the expenditures of the Boston and 
284 Lowell road for land and buildings in Boston for a new sta- 

tion, for the building and completing of the Mystic River 
railroad, and for improvements in Winchester for a new station 
and land for railway purposes, at the rate of seven per cent. to Aprii 
1, 1872, and directed the cashier of the two corporations to pay the 
same out of the joint receipts of the two corporations. Was such an 
account made up by you as cashier? If so, what was the amount 
of it? Was it paid; and what entries, if any, with reference to it 
have you seen on the books of the Nashua and Lowell Railroad 
Corporation ? 

Ans. Such an account was made up by me as treasurer of the 
Boston and Lowell railroad. The amount was $6,002.66; it was 
paid. I have seen an entry of the payment of said amount on the 
cash book of the Nashua and Lowell Railroad Corporation. 

Int. 24. Is that entry the one you have mentioned in answer to 
Int. 19, as made in June, 1873? 
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Ans. It is. The gross amount was a sum of which $6,002.66 was 
thirty-one per cent. 

Int. 25. Did you, as treasurer of the Boston and Lowell railroad, 
receive the gross amount, of which you say $6,002.66 was thirty-one 
per cent., from the joint receipts of the two roads, or did you receive 
directly from the Nashua and Lowell railroad its thirty-one per 
cent. of this gross amount; and, if the latter, was the payment made 
direct by the desire of the Nashua and Lowell railroad or other- 
wise ? 5 


(Objected to as leading.) 
Explain how this payment was made fully. 
(Objected to.) 


Ans. Nothing was received from the Boston and Lowell and 
Nashua and Lowell railroads jointly. The thirty-one per cent., or 
$6,002.66,was received from the Nashua and Lowell railroad. The 
payment was made directly by the Nashua and Lowell railroad 
to the Boston and Lowell railroad, I think, as a matter of conven- 
ience to both parties. 

Int. 26. When was that payment made ” 

Ans. June 18, 1873. 

Int. 27. Who was then treasurer of the Nashua and Lowell road ? 

Was this payment made by him; and, if so, in what manner ? 
280 Ans. Theodore H. Wood. My recollection of it is that the 

payment was made by him by check of the Nashua and 
Lowell Railroad Corporation. I mean by this the check of Mr. 
W ood, as treasurer. 

Int. 28. Please produce the journal containing the original entry 
of accounts of the joint operation of the Boston and Lowell and 
Nashua and Lowell railroads. 


(Objected to because the witness has already testified that the 
books of account of the two roads under the joint-traffie contract 
were kept by a chief clerk, and that Myron Taylor was such chief 
clerk, and it does not appear that the witness ever was such chief 
clerk or ever kept the books described in the interrogatory, and 
because the said Taylor is now in this building and has been in 
this room on this morning, and can be produced as a witness by 
defendants at any moment they may choose to do so, and is the only 
competent witness as to the accounts of the joint roads.) 


Ans. I produce the journals of the Boston and Lowell Railroad 
Corporation. 

Int. 29. State whether or not said journals produced by you con- 
tain the original entries of charges against the Boston and Lowell 
and Nashua and Lowell Railroad Corporations from April 1, 1872, 
to the end of the time during which the roads were operated jointly. 

Ans. They do. 

Int. 80. Please read fron said books last produced the entries 
under the following dates: Nov. 7, 1872, April 30, 1873, Oct. 25, 
1873, April 22, 1874, Oct. 26, 1874, April 1, 1875, Oct. 1, 1875, 
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April 1, 1876, Oct. 20, 1876, April 1, 1877, Oct. 20, 1877, April 1, 


1878, Oct. 25, 1878 


thereon. 


, and Dec. 1, 1878 indicated by pencil marks 


(Objected to, that the books of account of the defendant corpora- 
tion are not competent as evidence in this case nor material to any 
issues therein, and, subject to this objection, the portions to be read 
by the witness from said books may be used instead of the originals 
without any objection in this respect.) 


Ans. I read as follows: 
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- For rent of road six mos. to Apr. Ist-.-..--. 


Nov. 7th, 1872. 


Geo. Stark, manager, Dr., to sundries. 
Salem & Lowell R. R.: 


To rent of road six mos. to Oct. Ist ----.--- $8,750 00 
Lowell & Lawrence R. R.: 
To rent of road six mos. to Oct. Ist ---.---- 10,890 00 


Interest account. 


To amount of interest paid & ac- 

ecrued to Oct. Ist, 1872, on 

$344,698, invested in L. & 

Law’ce & Salem & Lowell R. R. 

(EAE ER ..---- $12,064 43 
Less L. & Law’ce R. R. dividend. 4,971 00 


7,093 43 
To amount of interest to Oct. Ist on $508,- 
642.44, invested in Lex. & A. & Stoneham 
EE Ee. OF Bc cncmuawuins ees eee 9,569 51 
Do. do. do. on $20,000, invested 
in improvements at W inchester -----..--- 700 00 
Do. do. do. on $656.621.09, in- 
vested in improvements at Boston ...--.-- 20,013 27 
Do. do. do. on $112,431.18, in- 
vested in Mystic River R. R..-..-..----- 3,623 65 


$60,639 86 
April 30, 1873. 


Geo. Stark, manager, Dr., to sundries. 


Salem & Low ell 
For rent of road six mos. to Apr. Ist..----- $8,750 00 
Lowell & Lawrence R. R.: 


10,890 00 
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Rent account. 


For rent of cattle sta. one year to Apr. Ist -- 116 29 
. “ and St. house “ " -- 1,000 00 
. “ land at Wil. June. “ ia 20. 00 

Interest account. 
To interest paid & accrued to 
April 1st, 1873, on $345,674, in- 
vested in LL. & L. &S.& L. R. 
RR SRE Tee eRe Sree Ee ee $12,098 59 
Less dividends on above stock -- 6,623 00 
0,475 59 
Do. do. do. on $333,916.24, in- 
vested in Stoneham «& Lex. & A. Branch 
is Mae tiinsnsshiitiiicsie Laelia aluins cis $11,067 97 
Do. do. do. on $20,000, invested 
Oe oie tities eccisnenctiantt tient acai 700 00 
Do. do. do. on $120,770.99 in 
ao gk Se a 
Do. do. do. on $832,147.04, in- 
vested in Boston improvements ...-----. 26,093 29 
$68,818 89 
October 25th, 18753. 
Geo. Stark, manager, Dr., to sundries. 
Salem & Lowell R. R.: 
For rent of road six mos. to Oct Ist...----- $8,750 00 
Lowell & Lawrence R. R.: 
For rent of road six mos. to Oct. Ist-...---- 10,890 00 
Interest account. 
To interest paid and accrued to 
Oct. Ist on $345,674.00, invested 
in Low. & Law’ce & S. & Lowell 
es aa ieitlicieticiciniieetlieiiciaien $12,098 00 
Less dividendon L.& L.R. RR. 4,995 00 
7,103 59 
Do. do. do. on $346,733.10, in- 
vested in Stoneham & Lex. & Arlington 
I i te ccc wives icieeitnbeiisin teal ie ait 11,856 59 
Do. do. do. on $20,000, invested 
Be NE a ic ciicentnserens soenitinterttitvenil teas betta 700 00 
Do. do. do. on $151,903.11, in- 
vested in Biystic Riv. BR. BR. waconccncanse Gane Of 
Do. do. do. on $949,066.31, in- 
vested in improvements in Boston_.----. 31,175 37 


$75,648 92 
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April 22d, 1874. 


Journal page. 


Geo. Stark, manager, Dr., to sundries. 
Salem & Lowell R. R.: 


To six mos.’ rent of road to April Ist------- $8,750 00 
Lowell & Lawrence R. R.: 
To six mos.’ rent of road to April Ist-.....- 10,890 00 


Rent account. 


To rent of cattle station, 1 vear,to Apr. Ist... $116 29 
gee , 5 gh. 7 “.. 1,000 00 
“ “© land at Wil. June. ” 7” on 20 00 


Interest account. 


To interest paid & accrued to 
April Ist, 1874, on $345,674, 
invested in Lowell & Law- 
rence & Salem & Lowell R. R’s 


I iain: steiterttoeniny sosteniciaiunane tenn $12.098 59 
Less dividends rec’d on above-. _ 6,623 
5,475 59 
Do. do. do. on $355.095.45, in- 
vested in Stoneham & Lex. & Arlington 
PRE Ts BE ncn, onnineitnidminiiisaiiliiiadiaals 12,281 98 
Do. do. do. on $20,000, invested 
Be PrN NS a. 2. essere sieengenileal: aiehidieniiieees 700 00 
Do. do. do. on’$158,262.81, in- 
vested in Mystic River R. R.---------.-- 5,445 62 
Do. do. do on $1,075,661.75, in- 
vested in improvements in Boston-.....- 00,318 56 


$79,998 04 
October 26th, 1874. 


Geo. Stark, manager, Dr., to sundries. 
Salem & Lowell R. R.: 


Per Ae GE 90N6 OE PORE as cckn: tcsinwancon $8,750 00 
Lowell & Lawrence R. R.: 
Fer One Geek’ TeRk CF TORE cnnsconntenn 10,890 00 


Interest account. 


To interest paid and accrued to Oct. 1, 1874, 
on $1,199,525, invested in imp’s in Boston. 41 277 63 
Do. on $20,000, invested in imp’s at Win- 


CRONE 2000 cnn owes = ncemiiimn mnbeminin 700 00 
Do. on $209,396.46, invested in Mystie Riv. 
Bi. Be cmnnnetecnnnadaimetiipaimmaiaiiinin 6,155 05 


Do. on $318,245.45, invested in Lex. & Ar- 
oF ee See 11,342 46 
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Do. on $50,000, invested in Stoneham Branch 


Si: Misi sintelatinsienseihniinateiiinnnainp eomiaiaeinaniaih pin wapenacamibi 1,750 00 
Do. on $345,674, invested in Low. 
& Law. R. R. and Salem & 
ets Te. Be COE cuntcnden $12,098 59 
ir: fae ee SS 4,995 
7,103 59 
$87,968 7: 
April 1st, 1875. 
Geo. Stark, manager, Dr., to sundries. 
Salem & Lowell R. R.: 
For six months’ rent of road to date_...... $8,750 00 
Lowell & Lawrence R. R.: 
For six months’ rent of road to date_._.-.. 10,890 00 
Rent account. 
For rent of cattle sta. one year to date -.-- 116 29 
-_ § ee ee Ca aa 1,000 00 
"= "* ge 06 We. Cie 20 90 
Interest account. 
For interest paid and accrued for six mons. 
to date on sundry investments, as follows: 
$1,200,854.37 invested in imp’s in Boston... $42,009 28 
20,000.00 ” “ Winchester_- 700 OO 
246,481.80 * Mystic Riv. R. R.. = 8,110 15 
318,719.20 ” Po ea ee OG 
50,000.00 ¥s Stoneham R. R.- 1,750 OO 
44,156.34 7 Law. Branch R.R.- 988 47 
1, Ss } ) ” Lo. & LL. W S. X Le R. 
R’s,..$12,098 59 
Ri OID critiinitinciicticmncedls ae 6,623 00 
$5,475 59 
$90,964 95 
October 1st, 1875. 
Boston & Lowell & Nashua R. R’s, Dr., to sundries. 
Salem & Lowell R. R.: 
lor six mos.’ rent of road to Oct. Ist... $8,750 00 


Lowell & Lawrence R. R.: 


lor six mos.’ rent of road to Oct. Ist. --—- 


es - 
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Interest account. 


For six mos.’ interest paid & accrued to Oct. 
Ist, 1875, on sundry investments, as fol- 
lows: 


$1,200,854.33 1n imp’s in Boston..--------- 
20,000.00 “  & oe Wee b. caceorne 
229,881.91 “ Mystic Riv. R. R.......... 
318,719.20 “ Lex. & Arlington R. R..--- 
50,000.00 “ Stoneham Branch R. R..--- 
44,296.46 “ Lawrence . eal 
345,674.00 “ stock in S. & Low. & L. & 
eo) Sy eee .--. $12,098 59 
Less dividend on L. & L. R. R. 
ES Ea ee nC 4,995 00 
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42,029 90 


700 00 
7,223 60 


11,155 17 


1,750 00 
1,550 87 


Apri 1st, 1876. 


Boston & Lowell & Nashua R. R’s, Dr., to sundries. 


Salem & Lowell R. R.: 
For six months’ rent of road to Feb’y 15th, 
ny 
Lowell & Lawrence R. R.: 
For six months’ rent of road to April Ist, 
ET icinininitnpenuitinneenite-eitts 
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Rent account. 


For rent of cattle station, one year to date-- 
« « «and St. houses, one year to date_- 
Forrent of landat Wil. Junc., one year to date 


Interest account. 


For interest paid and accrued for six months, 
to April Ist, on sundry investments, as fol- 
lows: 

$1,200,854.37 invested in Boston imp’s-...--- 


20,000.00 ' Winchester —...--. 
999 881.91 . Mystic Riv. R. R... 
318,719.20 “ Lex. & Arlington 

Se ea Fare 

50,000.00 " Stoneham R. R...- 

44.336.46 - Law’ce Branch R.R. 
545,674.00 Salem & Low. & 


Low. & Law. R. R. & stock. $12,098 59 
Less dividends ree’d......-- 7,030 75 


$8,750 00 


10,890 00 


116 29 
1,000 00 
20 00 


42.029 90 


700 00 


7,223 60 


11,155 17 
1,750 00 


1,551 77 
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October 20th, 1876. 


Boston & Lowell & Nashua R. R’s, Dr., to sundries. 


Salem & Lowell R. R.: 


For six mos.’ rent of road to Aug. 15, 1876_. $8,750 00 
Lowell & Lawrence R. R.: 
lor six mos.’ rent of road to Oct. 1,1876_.-. $10,890 00 
Interest account. 
For interest paid and accrued for six months, 
to Oct. Ist, 1876,o0n sundry investments, as 
follows: 
£1.200,854.37 invested in Boston imp’s..--.- 42,029 90 
20,000.00 se Winchester imp’s-- 700 00 
229,881.91] . Mystic Riv. R.R.-- = 8,045 86 
318,719.20 : Lex. & Arlington 
4 Tan 11,155 17 
50,000.00 7 Stoneham R. R.--. 1,750 00 
345,674.00 . L. & Law. & Salem 
Bw. Bec ie CR ties $12,098 59 
EE POE Soe 5,809 OO 
6,289 59 
46,636.46 invested in Law. Branch R. R. 1,682 27 
$91,242 79 
April 1st, 1877. 
soston & Lowell & Nashua R. R’s, Dr., to sundries. 
Salem & Lowell R. R.: 
For six months’ rent of road ...........-. $8,750 00 
Rent account. 
Lowell & Lawrence R.R.: 
ror six months rent of road............ -- 10,890 OO 
‘“ one year’s rent of cattle sta....... .... 116 29 
" 2 ag Andover St. houses... 1,000 OO 
" " “  Jandat Wil. June._--- 20 OO 
Profit and loss. 
lor interest paid and accrued for six months 
ending March 31 on investments, as fol- 
lows: 
$1,200,013.26 invested in Boston imp’s.-.--- $42,000 46 
20,000.00 - Winchester imp’s- - 700 00 
229,881.91 ” Mystie Riv.R.R.-. 8,045 86 
318,719.20 ” ween. © 4. 2358 TF 
50,000.00 ig Stoneham Br.“ -. = 1,750 00 
46,861.46 ws Lawr. oe oe: ee ae 
345,674.00 ™ L&L& S&S & L 


RK. R. $12,098 59 
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Less dividend S. & L. 
R.R 


6,216 


0,882 59 


ho 


$91,950 5 


October 20th, 1887. 
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122 Boston & Lowell & Nashua R. R’s, Dr., to sundries. 
Salem & Lowell R. R.: 
For six months’ rent of road..............- $8,750 00 
Lowell & Lawrence R. R.: 
For six months rent of road........«<<<<- 10,890 00 


Interest account. 


‘For interest paid and accrued for 6 mos. 
ending Sept. 50th, 1877, on investments, as 


follows: 
$1,200,013.26 invested in Boston imp’s..-. 42,000 46 
20,000.90 . Winchester imp’s. 700 00 
229 SS0.91 , MysticRiverR.R. 8,045 86 
318,719.20 “ Lex. & Arlington 
| S Mopepeemmerr 
50,000.00 7 Stoneham R. RR... —-1,750 00 
46,861.46 « Lawrence Branch. 1,640 15 
345,674.00 . Low. & Law. & 
Salem & Low. R.R’s stock... $12,098 59 
FR et 5,809 OO 


— 6,289 59 


$91,221 23 
April 1st, 1878. 


Journal page. 


138 Boston & Lowell & Nashua R. R’s, Dr., to sundries. 
Salem & Lowell R. R.: 


Per abe Geen: vent of TORE ccnceednbidimne $8,750 00 
Lowell & Lawrence R. R.: 
Pee abe Geen went Of BOR cinteednnds 10,890 00 


Rent account. 


To rent of cattle sta., one year to date___--- 116 29 
. Andover St. houses, one year to 

GH cidrccscune onne tummies 1,000 00 

To rent of land at Wil. Jun., one year to date. 20 00 


26—166 
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To interest paid and accrued for 6 mos. end- 
ing March Slst, on investments, as fol- 


lows: 
$1,200,013.26 invested in Boston imp’s._.--- $42,000 46 
20,000.00 . Winchester imp’s_- 700 OO 
229,881.91 ¥3 Mystic River R.R.- 8,045 86 
318,719.20 . Lex. & Arlington 
1 eee 11,155 17 
50,000.00 a Stoneham Branch 
i Mivtihiuawdd: sae o 
46,861.46 " Law. Branch R. R.. 1,640 15 
345,674.00 " Low. & Law. & 
Salem & Low. R. R. stock-. $12,098.59 
Sy Ee ED eitintdenr minnie 6,216.00 
0,982 59 
$91,950 62 
October 25th, 1878. 
Journal page. 
156 Joston & Lowell & Nashua R. R., Dr., to sundries. 
Salem & Lowell R. R.: 
To rent of road, Feb’ry 15th to Oct. Ist. .--- $10,937 50 
Lowell & Lawrence R. R.: 
To rent of road six mos. to Oct. Ist --..---- 10,890 00 
Interest account. 
‘To interest paid & accrued for six mos. end- 
ing Sept. 30th, on investments, as fol- 
lows: 
$1,200,015.26 invested in Boston imp’s.--.-- $42,000 46 
20,000.00 ” Wincbester imp’s-- 700 OO 
229 881.91 . Mystic Riv. R. R.-- 8,045 86 
318,719.20 s Lex. & Arlington 
is WR cinasubaeiiaalan 11,155 17 
50,000.00 a Stoneham Branch— = 1,750 OO 
46,861.46 ” Lawrence % 1,640 15 
345,674.00 . Low. & Law. & Sa- 
lem & Low. R. R. stock -..- $12,098 59 
EE AAA ea 5.809. 00 
§,289 59 
$93,408 73 
294 December Ast, 1878. 
Journal page. 
167 Boston & Lowell & Nashua R. R., Dr., to sundries. 
Salem & Lowell R. R.: 
To rent of. road two mos. to date....-..---- $2,916 67 
Lowell & Lawrence R. R.: 
To rent of road two mos. to date -----.-.. - 4,630 20 
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Interest account. 


To interest paid & accrued on investments, 
as follows, for two mos. to date: 


$1,200,013.26 invested in Boston imp’s._---. $14,000 15 
20,000.00 “ Winchester imp’s.- 233 33 
2929 881.91 : Mystie Riv. R. R... =.2,681 96 
318,719.20 " Lex. & Arlington 
| SEC rn 3,718 39 
50,000.00 a Stoneham Branch 583 33 
46,861.46 . Lawrence ” 546 72 
345,674.00 m S.€& L. & L & L. 
Sn 4,032 87 


$33,343 42 


Int. 51. I observe that this account in some instances appears to 
be with George Stark, manager, and in some instances with Boston 
and Lowell and Nashua and Lowell railroads. Explain the facts in 
connection with this. 

Ans. | think some time after the commencement of the contract 
the charges were made as against the manager of the joint roads 
instead of against the joint roads; after that the charges were made 
against the joint roads as one and the same thing; simply the 
manager was charged as a matter of conetseness. The charges on 
the books, whether to the manager or to the joint roads, are one and 
the same. 

Int. 32. Have you any doubt that an account of these transactions 
is entered on the books of the Nashua and Lowell Corporation, if 
not in the same form above set out, containing the substance thereof, 
in debit or credit entries ? 


(Understanding by “ account of these transactions” that the ques- 
tion refers to such transactions as are entered on the journals of the 
defendant corporation produced here by the witness as treas- 
295 urer of such corporation, the plaintiffs object to the question, 
as it would be entirely immaterial in this case if it were 
possible that the two contracting corporations should have books 
of account kept by their respective treasurers with the same entries 
therein. 

Counsel for defendants here calls for the production of the books 
of account of the Nashua and Lowell Railroad Corporation contain- 
ing the entries of these transactions, as per notice heretofore given. 

Counsel for plaintiffs cannot believe the defendants’ counsel to be 
of opinion that the books of plaintiff corporation contain an ac- 
count of the same transactions which are entered or set forth in the 
books of the defendant corporation, produced and referred to by the 
witness in his recent answers; and plaintiffs’ counsel further says 
that he is informed and believes that books of account were kept 
during the time of the joint-traffie contract by the manager or a 
person called chief clerk appointed by such manager, and that those 
books contain the accounts of the two roads during the whole period 
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of the joint-traffic contract, and are the only books that do contain 
such accounts; and plaintiffs’ counsel understands and believes that 
those accounts, so kept by the chief clerk during the time referred 
to in the deposition of this witness, are now in the possession or con- 
trol of the defendant corporation, and probably of this witness as 
its treasurer, and can be produced by defendant corporation if it so 
desires; and plaintiffs’ counsel says that he will nots object to the 
production of such books of account kept by the chief clerk and the 
use of such books, as defendants’ counsel may desire. 

He further says that all the entries in the books of account of the 
plaintiff corporation relating to business done under the Joint-traffie 
contract are taken from these books of account, so kept by the chief 
clerk, and that so far as the books of account so produced by this 
witness as the books of the defendant corporation are not taken or 
copied from the accounts originally made and kept by the chief 
clerk—that is, so far as they refer to business done under the Joint 
contract—they are not correct and are not in any sense binding upon 
plaintiff corporation as correct statements of such joint account.) 

Ans. I have no doubt that there are entries upon the books of the 

Nashua and Lowell Corporation covering in amount thirty- 
296 one per cent. of the total amount of these transactions; I 

mean these charges contained in the books referred to in my 
answer to Int. 30. 

Int. 33. Please state what danger existed, if any, of the Salem and 
Lowell and Lowell and Lawrence railroads falling into the hands of 
any third person, which led to the purchase of the majority of the 
stock of said railroads in the interest of the Boston and Lowell and 
Nashua and Lowell railroads, if you know. 

(Objected to because the question assumes that the majority of the 
stock of said railroad was purchased in the interest of both plaintiff 
and defendant corporations in this case, whereas it has already ap- 
peared in evidence that this purchase was made by and under the 
authority of a vote passed by the stockholders of the defendant cor- 
poration at a meeting of such stockholders held Aug. 7, 1871—that 
is, at a time prior to any of the entries in the books of account of 
the defendant corporation, as testified to by this witness in his thir- 
tieth answer.) 

Ans. I understood at the time there were persons hostile to the 
interests of the Boston and Lowell Railroad Corporation, and also 
the Nashua and Lowell Railroad Corporation, during the continu- 
ance of the joint-traffic contract, endeavoring to purchase the stock of 
these two roads for the purpose of opening a rival line between 
Lowell and Boston. 

Int. $4. Whether or not such danger made it necessary to obtain 
control of a majority of the stock of: said roads. 

(Objected to as calling for mere matter of opinion and as not ma- 
terial to the questions at issue.) 


Ans. I suppose it did. 
Int. 35. What would have been the effect upon the revenues of 
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the joint roads had the two roads above named passed into the con- 
trol of parties having interests hostile to the joint roads ? 


(Objected to as above and as calling for a conjecture of the wit- 
ness.) 


oF Ee 


Ans. Ultimately a reduction of revenue. 
Int. 36. State whether or not, after said purchase and to the ter- 
mination of the joint management of the two roads, they continued 
to receive the benefit and earnings arising from said Salem 
297 and Lowell and Lowell and Lawrence railroads in the propor- 
tions above named—that is, sixty-nine and thirty-one per 
cent. ? 


(Objected to because the question assumes that such purchase was 
necessary to enable the joint roads to obtain the earnings of said 
Salem and Lowell and Lowell and Lawrence railroads, whereas, in 
fact, these Salem and Lowell and Lowell and Lawrence railroads 
were under a lease to the joint roads during the whole term of the 
joint contract, and this is probably known to the witness. 

Plaintiffs’ counsel states that, having entered the last objection as 
above, he asked the witness to hear the objection read before answer- 
ing the question, and the defendants’ counsel objected to the witness 
being permitted to hear the objection to the question, and thereupon 
plaintiffs’ counsel now states in the hearing of the witness that, as 
he understands the fact, these roads, the Salem and Lowell and 
Lowell and Lawrence, were both under lease to the defendant cor- 
poration for a term of twenty years from Oct. 1, 1858—that is, dur- 
ing the term of the joint contract—aiid so could not have been taken 
away from the two roads by any third party who might acquire a 
majority of the stock of the two roads in hostility to the joint roads. 

Defendants’ counsel objects to this instruction as an attempt to 
instruct the witness under the guise of an objection.) 

Ans. They did. 

Int. 37. Please examine the papers handed you and state what 
thev are and what periods they cover. 

Ans. Statements showing semi-annual settlements between Bos- 
ton and Lowell and Nashua and Lowell railroads and Boston and 
Lowell Railroad Corporation from Oct. 1, 1871, to Sept. 30, 1878. 

Int. 38. Please read the same as a part of this your deposition, 
and produce the originals to be marked for identification by the ex- 
aminer. 

Ans. I read as follows: 


_ It is agreed that the papers read by witness may be marked “ De- 
, es ee ee tong Se 
fendants’ Exhibit Semi-annual Statements, J.G.S., ex’r,” and printed 
with the other exhibits in this case.) 
[ produce the originals which I have just read, to be marked 
for identification by the examiner. 
298 (It is agreed that these originals may be retained by the 
witness, to be produced at any time at the request of either 
party. It is further agreed that the record made by the examiner 


$ 
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of these papers as read by the witness shall have the same effect as 
if the originals were put in evidence and retained by the examiner. 
The originals referred to are marked for identification as follows: 
“Original 1, J. G. S., ex’r;” “Original 2, J. G. S., ex’r;” “Original 
3, J.G.S8., ex’r;” “Original 4, J. G. S., ex’r;” “Original 5, J. G.S., 
ex’r;” “Original 6, J.G.S., ex’r;” “Original 7, J.G.S., ex’r;” “ Origi- 
nal 8, J. G.S., ex’r;” “Original 9,J. G.S., ex’r;” “Original 10, J. G. 
S., ex’r;” “Original 11, J. G. S., ex’r;” “Original 12, J. G. S., ex’r;” 
“Original 13, J. G. S., ex’r,” and “Original 14, J. G.S., ex’r.”) 


Int. 89. These papers appear to be accounts of semi-annual set- 
tlements of Boston and Lowell railroad with the joint roads. Do 
you know whether it was the course of business between the joint 
roads and the two roads to make and adjust similar accounts to 
these at the same times with the Nashua and Lowell railroad ? 


(Plaintiffs’ counsel objects to this question because it dues not 
appear, as assumed in the question, that the papers referred — are 
settlements, properly speaking. It only appears that they contain 
statements made up by the chief clerk, at intervals of six months, of 
the state of the account as between the Boston and Lowell Corpora- 
tion and the joint roads; and, although some of these papers are 
marked or signed at the bottom in these words, “Settled as above, 
Myron Taylor, chief clerk,” and others are signed “ Myron Taylor, 
chief clerk,” and others are not signed at all, they really are state- 
ments of the account, as made up by the chief clerk, showing the 
sums due the defendant corporation from the joint roads and noth- 
ing more.) 


Ans. It was. 

Int. 40. How were the amounts found due upon these semi-annual 
adjustments paid to the Nashua and Lowell road from the funds of 
the joint roads—I mean the thirty-one per cent. which would be due 
that road upon these semi-annual adjustments provided for in the 
joint contract—by draft or in cash or otherwise ? 

Ans. Until 1875 they were paid by the draft of the man- 
299 ager of the joint roads on the cashier of the joint roads; after 
that date by the check of the cashier of the joint roads. 

Int. 41. To whom were such drafts and checks made payable? 

Ans. Usually to T. Il. Wood, treasurer. 

Int. 42. Have you here such original drafts and cheeks; and, if 
so, will you produce them that they may be marked by the ex- 
aminer for identification, and annex copies thereof as a part of this 
answer ? 

Ans. I have such drafts dewn to 1875, and I will look for the 
checks, and will produce them if I find them. I produce the drafts 
for identification by the examiner, and I furnish copies thereof. 


(It is agreed that the copies furnished by the witness may be 
marked for identification, by the examiner, Drafts 1 to 17,inelusive, 
and may be considered in evidence for all purposes as to which the 
originals would be competent evidence. Draft 1 is as follows :) 
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Drartl. J.G.S., Ex’r. 


(Copy.) 
Boston AND LOWELL AND NasHUA AND LOWELL RAILROADS, 
MANAGER'S OFFICE, 
$15,378.59. Nasuva, May 17th, 1872. 
At sight, after date, pay to the order of T. H. Wood, treasurer 
fifteen thousand three hundred and seventy-eight dollars and fifty- 
nine cents, balance due Nashua & Lowell railroad, in settlement of 
proportion of net earnings for the six months ending March 31, 1872, 
value received, and charge the same to account of 
Your obedient servant, 
GEO. STARK, Manager. 
To C. E.A. Bartlett, cashier. 


Boston & Lowell & Nashua Railroads, 
Boston, Mass. 
No. 2014. 


(Indorsed :) T. H. Wood, treasurer. 

(On the face is an impression of a stamp containing the follow- 
ing words :) Cashier’s office, Boston, Lowell & Nashua R. R., May 
23. Paid. 


The other drafts need not be printed. They are all of like tenor, 
and are dated as follows and for the following amounts : 


300 Draft 2 a, ME. De, 1SI2 cnn oommucnreneamee eee 

£m ” «awenccensiunaiena 18,120 00 

Draft 4, Apr. 29, en sssinatininetieiivcsnigiatiisinaiil 21,880 00 

iene anh seepneccanens exemechensaniahiel 30,000 00 

ee De ” _asenemewnenmn ee wiaigiuats 21,915 00 

© Fe RH . eewenenecencieneeee 8,423 96 

© |. * Fee O . cmtwenwucsnuneaenenneeel 2,645 16 

S QAP Bey eee ccdse cwcsccnnis eee jointed 21,690 00 

- @& ." ee. * wwewemcosccesceeeeee ae 7,052 00 

* Fh, Swe oO . ctsieennnncssneeeenee 24,801 38 

ee © Sl 

° | ae an socciiiba sinirhinaiaiiniiaaiiiianaiin 5,126 58 

© LA BOG ae cnctweeses cme 48,248 19 

* FB ek Se ieienroe uncial salamat 30,000 00 

© FO eee oe, cntwcnccannsniinieenen 38,122 02 

© 32, FO ennencenwnteinieaelina 30,710 27 
(Adjourned.) 


Sept. 12, 1885. 


(It is agreed that books of account were kept by the chief clerk of 
the manager, as provided in the contract and rules and regulations 
for the management of the joint roads under said contract,in which 
books accounts were kept of the business of the joint roads, and an 
account was also kept between the joint roads and each road, which 
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accounts were semi-annually balanced, and the balances thus found 
paid by drafts or checks drawn in favor of each road on the funds of 
the joint roads. It is agreed that the said checks were drawn in the 
same form as the drafts, the drafts being in the form of Draft 1, 
heretofore put in evidence, except that they were not drawn directly 
on the cashier by the manager, but on the bank account of the joint 
roads by authority of the manager. 

It is further agreed that the chief clerk of the manager under the 
joint contract made approximate monthly statements showing the 
condition of the accounts and the state of the business and the affairs 
of the two roads under the joint management, which were submitted 
to the directors of each road at their monthly meetings ; that semi- 
annual statements of the accounts between the joint management 

and each road were prepared by such chief clerk and de- 
301 livered to each road, showing the receipts and expenses and 

the net receipts of the joint management, and the proportion 
thereof of each road. The proportion shown to be due to each road 
by these semi-annual accounts was paid to it by drafts or checks, 
drawn as hereinabove stated, and the semi-annual accounts were 
spread upon the books of each corporation during the same year 
and were carried into the annual accounts of each of the two cor- 
porations. 

Counsel for defendants produces an original paper purporting to 
be an agreement to submit certain matters in dispute between the 

soston and Lowell railroad and Nashua and Lowell railroad, includ- 

ing claims involved in this suit, dated Sept. 30, 1882, and purport- 
ing to be signed, on the part of the Nashua and Lowell railroad, by 
F. A. Brooks, president and committee, and on the part of the Bos- 
ton and Lowell railroad by J. G. Abbott, president, and submits the 
same to counsel for complainants, with the request that he will ad- 
mit the signatures and execution thereof, to the end that the witness 
may be examined with relation thereto. 

Counsel for plaintiffs informs counsel for defendants that while it 
is true that such a submission was executed between said corpora- 
tions on Sept. 30, 1882, it is also true that the arbitrators named in 
said joint submission were, before any final award made by them 
under the same, notified by the plaintiff corporation of the revoca- 
tion by it of all power conferred on them by the submission, and 
that the plaintiff corporation would not be bound by any proceed- 
ings of said arbitrators had under said submission; and after such 
notice of revocation the arbitrators proceeded, in the absence of the 
plaintiff corporation, to hear the defendant corporation, and after 
so hearing said defendant corporation ex parte proceeded to sign a 
paper called by them an award in favor of the defendant corpora- 
tion for the sum of $12,000 and upwards, and then the defendant 
corporation demanded payment of the said award from the plain- 
tiff corporation, which demand was refused ; that thereupon the de- 
fendant corporation, in the latter part of the year 1883, brought a 
suit at law ageinst the plaintiff corporation in the superior court of 
the county of Suffolk, in the State of Massachusetts, to recover the 
amount of said award, and the case was duly heard and. tried in 


6 


a tee ce nee 


- 


THE BOSTON & LOWELL RAILROAD CORPORATION ET AL., ac. 209 


said court, and a judgment rendered therein in favor of the 
302 Nashua and Lowell Railroad Company, and by said judg- 
ment it was determined that the said instrument, signed by 
said arbitrators and called an award, was wholly void and invalid 
at law by reason of the same having been made after the power of 
the arbitrators to act under said submission had been revoked. 
Counsel for defendants objects to statement on record, and does 
not admit the same to be true, except so far as the execution of said 
paper 1s concerned.) 


Int. 43. Please examine “ Defendants’ Exhibit 75, J. G. S., ex’r,” 
being the agreement to submit to arbitration the matters therein 
named, and state whether the signatures thereto are the signatures 
of J. G. Abbott and F. A. Brooks, as therein appears; whether the 
arbitrators therein named met from time to time under said agree- 
ment; whether the exhibits marked “ Exhibit 1” and “ Exhibit 2,” 
annexed to said agreement now shown you, are the original sched- 
ules and specifications of the claimsof the Nashua and Lowell Rail- 
road Corporation against the Boston and Lowell Railroad Corpora- 
tion and of the Boston and Lowell Railroad Corporation against 
the Nashua and Lowell Railroad Corporation, presented before said 
arbitrators for their decision, and whether a hearing was had under 
said agreement upon said claims. 

Ans. I have no doubt the signatures thereto affixed are the signa- 
tures of F. A. Brooks and J. G. Abbott. Thearbitrators did so meet 
from time to time. Exhibits 1 and 2 are the schedules submitted, 
and there were hearings had upon said claims. 

Int. 44. Whether or not testimon, was offered in relation thereto, 
and what counsel were present representing the parties? 


(Defendants’ counsel puts Exhibit 75 in evidence.) 


Ans. Testimony was offered, to the best of my recollection. F. A. 
Brooks, A. S. Hall, and Judge E. R. Hoar appeared for the Nashua 
and Lowell railroad and John H. George and George F. Richardson 
fur the Boston and Lowell railroad. 


(Counsel for defendants asks counsel for complainants to admit 
the signatures to a paper produced, purporting to be an award, 
marked “ Defendants’ Exhibit 76, J.G.S., ex’r,” and complainants’ 
counsel admits the signatures to be genuine, and defendants’ coun- 
sel puts the said exhibit in evidence.) 


303 Int. 45. Please state whether or not certain items contained 

in said schedules annexed to the submission were withdrawn 
from the arbitrators by agreement and seitled between the parties, 
and point out the items which were so withdrawn and settled. 


(4 bjected to unless the witness produces written evidenee as to the 
matter inquired of.) 


Ans. To the best of my recollection only item seven of said Ex- 
hibit 2 was so withdrawn and settled. 
Int. 46. I call your attention to the item in the ninth claim of the 
Nashua and Lowell corporation, which is as follows: 
27—166 


ae 
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“For use of its share of the Boston freight houses and grounds 
for twenty-two months ending Oct. 1, 1880, being at the rate of five 
per cent. per annum on thirty-one per cent. of the cost of said prem- 
ises, $8,758.13.” 

Was not this item also withdrawn and settled between the parties ? 

(Objected to as above.) 


Ans. My recollection is that it was. 
Int. 47. Will you please furnish the examiner a statement of the 
items so withdrawn and settled, to be made an exhibit in this case? 


(Objected to.) 
Ans. I will. I now furnish it. 


(Statement furnished is marked “ Defendants’ Exhibit 77, J.G.S., 
ex'r,’ and put in evidence.) 


Int. 48. Whether or not the award, Defendants’ Exhibit 76, was 
published by the arbitrators‘and placed in the possession of the 
Boston and Lowell railroad, and whether it has been in your custody 
as treasurer of the Boston and Lowell railroad sinee that time. 

Ans. It was so published by the arbitrators and has since been 
In my custody to this time. 

* r _ * * * * 
v4 (Counsel for complainants hands to the examiner an exem- 
plified copy of the record of the superior court for the county of 
Suffolk, Mass., in the cause of the Boston and Lowell railroad against 
the Nashua and Lowell railroad, and requests that the same be filed, 
pursuant to the statement prefixed to the same and signed by him, 
and requests that it be marked as an exhibit in this cause. 

Counsel for defendants objects to the receipt at this time of the 
said document by the examiner and to the marking of the same as 
incompetent and irrelevant and as not being in reply or inquired 
of in the direct examination and as taking the time of defendants 
allowed for the taking of their testimony. 

The document, with the statement of counsel thereto prefixed, is 
marked by the examiner “Complainants’ Exhibit Transcript of 
Record No. 2, J. G.S., ex’r.”’) 

(Adjourned.) 

* t * * * * * 


Int. 55. With the exception of this balance now in your hands 
have all other matters growing out of the joint management of the 
two rvads been settled and adjusted on the joint books and the bal- 
ances paid over to the separate corporations up to December, 1878, 
when the joint occupation terminated ? 

o00 (Objected to because it does not appear what is meant by 
the term “ joint books,” or that the witness keeps said books, 

and because the books themselves, whatever they are, are the only 

competent evidence on the subject, and should be produced.) 


Ans. So far as [ know, they have. 
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Int. 54. Whether or not the Peterboro’ road was managed by the 
Boston and Lowell and Nashua and Lowell roads during any part of 
the time from July 23, 1872, to the termination of the joint contract ; 
and, if yea, how. 

Ans. It was operated by the Boston and Lowell and Nashua and 
Lowell railroads during a certain portion of this time—I think from 
Jan. 1, 1874. 

Int. 55. Prior to that time by whom was said Peterboro’ road 
built ? 

Ans. It was built by the Peterboro’ Railroad Company and leased 
to the Nashua and Lowell railroad and operated, after its comple- 
tion, by the Boston and Lowell and Nashua and Lowell roads. 

Int. 56. Was that by agreement between the directors of the two 
roads ? 


(Objected to.) 


Ans. I so understood it to be. 

Int. 57. In what proportion were the expenses of operating the 
Peterboro’ road borne by the Boston and Lowell and Nashua and 
Lowell roads after its completion ? 

Ans. In the proportion of sixty-nine per cent. for the Boston and 
Lowell and thirty-one per cent. for the Nashua and Lowell. 

Int. 58. Was it a fact that the Boston and Lowell and Nashua 
and Lowell roads assumed the lease of the Peterboro’ road to the 
Nashua and Lowell and paid the rental in the proportion above 
stuted ? 

Ans. The rental was paid from the joint funds in the above pro- 
portion. 

Int. 59. Whether the two roads had whatever increase arose from 
the operation of the Peterboro’ road. 

Ans. They did. 

Int. 60. Was the Peterboro’ road operated at a profit or at 
306 a loss from January, 1874, to the termination of the joint con- 
tract, in December, 1878? 

Ans. It was supposed to be at a loss. 

Int. 61. Have you ever figured up the amount of the loss? And, if 
yea, state, as near as you can remember, what It was. 


(Objected to as calling for matter of opinion.) 


Ans. I made an estimate of the amount, sixty-nine per cent. of 
which was $141,459.12. 

Int. 62. What was sixty-nine per cent. of the rental paid for said 
time ? 

Ans. $112,545.02. 

Int. 63. Have you ever known of the Nashua and Lowell railroad 
offering to reimburse the Boston and Lowell railroad for said loss 
upon the ground that the directors had no authority to make such 
an agreement ? 


(Objected to.) 


Ans. I never have. 
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Int. 64. Whether or not the Nashua and Lowell railroad enjoyed 
the benefits arising from the lease and operation of the Peterboro’ 
road from January, 1874, to December, 1878. 

Ans. They did. 

Int. 65. During the time when this station and these improve- 
ments were building what was the prevailing rate of interest in the 
market ? 

Ans. As I recollect, about seven per cent. 

Int. 66. During the construction of the passenger station, whether 
or not there was a temporary train shed in Boston that was used by 
the two roads for their joint business. 

Ans. There was. : 

Int. 67. Did the plaintiff corporation have the benefit of that train 
shed? And, if so, state,as near as you can, what its construction 
cost. 

Ans. It did. As TI recollect, it cost about $10,000. 

Int.68. Has the Nashua and Lowell ever paid or offered to pay 
any part of the cost of that structure upon any ground ? 

Ans. Not to my knowledge. 

Int. 69. Between what termini did the Salem and Lowell 

307 road run at the time of the purchase of a majority of its stock 

by the Boston and Lowell road upon which the Nashua and 

Lowell paid seven per cent. interest on thirty-one per cent. of the 
purchase-money ? 


(Objected to as assuming that the Nashua and Lowell has paid 
seven per cent. interest on thirty-one per cent. of the cost of the pur- 
chase of its shares, the object of this suit being in part to determine 
whether such sum was not wrongfully withheld from the Nashua 
and Lowell road by the manager under the contract.) 


Ans. Between Tewksbury Junction and Peabody, which, in con- 
nection with the Lowell and Lawrence railroad and the Lawrence 
Branch of the Eastern railroad, made Lowell and Saiem its termini. 

Int. 70. What were the termini of the Lowell and Lawrence rail- 
road ? 

Ans. Lowell and Lawrence. 

Int. 71. What was necessary to be done in case said Lowell and 
Lawrence and Salem and Lowell railroads had passed into the hands 
of hostile parties to have made a line between Lowell and Boston 
which would compete for the business of the joint roads—I mean 
the Boston and Lowell and Nashua and Lowell roads ” 


(Objected to as calling for a matter of opinion and conjecture and 
not of fact.) 


Ans. Nothing, except to have run their trains and opened an op- 
position line. 

Int. 72. Whether or not such a result was discussed and appre- 
hended by the two corporations before making a purchase of a 
majority of the stock. 


(Objected to.) 
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Ans. It was so discussed, and I have no doubt such a result was 
feared. I can only speak for the Boston and Lowell railroad, I 
know it was discussed by one of the directors of the Nashua and 
Lowell railroad. 

Int. 73. State of what commodity the freight between Boston and 
Lowell largely consisted, and what would have been the effect of a 
competing line on the joint business. 

Ans. The business between Boston and Lowell wasa general mer- 
chandise business, so far as freight was concerned, the coal business 

of Lowell at that time being done largely over the Salem 
308 and Lowell railroad. The possession of these roads in the 

hands of parties adverse to the Boston and Lowell railroad 
would have seriously interfered with that business. 

Int. 74. What railroad corporation was so situated at that time 
that it could have made a competing line between Lowell and Bos- 
ton had it obtained control of those roads? 

Ans. The Boston and Maine railroad. 

Int. 75. At that time was or was not the Boston and Maine and 
its connections adverse to the business interests and connections of 
the Boston and Lowell and Nashua and Lowell roads at Lowell, 
Manchester, and other points? 

Ans. I understand they were. 


Cross-examination by F. A. Brooks, Esq., of counsel for 
complainants : 
* a * * * * * 


309 Cross-int. 81. It seems from your testimony-in-chief that 
the directions contained in the latter part of vote of July 28, 
1872, in these words: 


“And the cashier of said two corporations and treasurer of the 
Boston and Lowell Railroad Company is hereby directed to make 
up an interest account upon such expenditures to Apr. 1, 1872, and 
pay the amount found due to the Boston & Lowell R. R. Co. out of 
the joint receipts of said two corporations.” 


were not followed. You state that this interest account was made 
up by you as treasurer of the Boston and Lowell Railroad Company 
($6,002.66 in amount), and instead of being paid over by you as 
cashier at the time out of the joint receipts or funds of the two roads, 
then in your hands, to the Boston and Lowell Railroad Company or 
yourself as treasurer it was paid over to you as treasurer of Boston 
and Lowell Railroad Company by the then treasurer of the 
310 Nashua and Lowell Railroad Company out of the separate 
funds of that corforation, and that this was done (25th an- 
swer)as a matter of convenience to the parties. Am I correct in 
this? And when you say this Mode of carrying out the vote in re- 
gard to the $6,002.66 was pursued as a matter of convenience to 
both parties you mean, do you not, asa matter of convenience to 
yourself as cashier of the joint funds and treasurer of the defendant 
corporation, and also to the treasurer of the plaintiff corporation? 
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Ans. You are correct in your first proposition. I mean asa mat- 
ter of convenience to the treasurer of the Boston and Lowell rail- 
road and to the treasurer of the Nashua and Lowell railroad. My 
recollection is that that manner of settlement was upon the request 
of Mr. T. H. Wood, who was treasurer of the Nashua and Lowell 
road and chief clerk of the joint corporations. 

Cross-int. 82. Had that method of making this payment of $6,002.66 
any other significance than that it was more convenient, or sup- 
posed to be, than the particular method specified in the vote of July 
23, 1872 woul | have been ? 

Ans. [ don’t know that it had. 

Cross-int. 88. How did this mode of carrying out this part of the 
vote differ from the vote plan, except that the money received by 
you from the plaintiff corporation was taken from its separate funds, 
instead of being taken from its share of the joint funds? Was it 


not supposed by you and Mr. Wood at the time that this mode of 


payment was in substance the same as that prescribed in the vote, 
and that you were practically pursuing the directions contained in 
the vote, and not disregarding them, except for convenience of book- 
keeping ? 


(Objected to.) 


Ans. It was so supposed by me, and I have no doubt by him. 
Cross-int. 84. In your twenty-second answer you state that this 
interest item of $6,002.66 accrued prior to July 23, 1872. Is that 
statement correct? Did any such interest item ever accrue, In the 
ordinary sense of that term? Was it not created as a claim in favor 
of the Boston and Lowell Railroad Company, so far as it exists at 
all, by the vote of July 25, 1872, and in that vote called interest as 
and for a period of time then already past, and so, strictly 
31]. speaking, never interest at all, if interest is understood to 
mean asum payable for the use of money loaned ? 


(Objected to as assuming that the vote of July 25, 1872, was the 
first agreement on the part of the plaintiff corporation to contribute 
its proportion to the interest upon the expenditures made by the 
defendant corporation for the benefit of and at the request of the 
plaintiff corporation.) 


Ans. Your first statement is correct. Interest on all payments 
made on account of new station in Boston prior to April 1,1872, was 
carefully computed from the time of payment to said April 1 and 
amounted to a sum of which 86,002.66 was thirty-one per cent. 

Cross-int. 85. So far as you know, was the Nashua and Lowell 
Corporation liable in any way, either for the outlay made by the 
Boston and Lowell or for thirty-one per cent. of the interest thereon, 
at any time prior to July 23, 1872, the date of the passage of said 
vote ? 


(Objected to as calling for an cpinion on a matter of law and as 
incompetent.) 


te 


— 
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Ans. I suppose they were liable for thirty-one per cent. of the in- 
terest from the time the expenditures commenced. 

Cross-int. 86. Do you mean they were so liable independently of 
the vote of July 23, 1872” 

Ans. I understand that is covered by that vote. 

Cross-int. 87. That is, you mean that the liability was created by 
that vote, do you not? 

Ans. I do. 

Cross-int. 88. If this was so how could that vote operate retro- 
spectively so as to carry interest on a sum of money expended before 
the vote was passed and for a period of time preceding the passage 
of said vote? 


(Objected to as argumentative and incompetent.) 


Ans. I don’t know. I understood interest was to be collected from 
the commencement of expenditures, and so understand that vote. 

Cross-int. 89. Was it not the custom of the manager of the two 
roads to present monthly statements of the receipts and expenses of 

the two roads and of property held by them and each of them 
312 under lease, and at the expiration of every six months—i. e¢., 

in April and October of each year—to present a like statement 
covering the preceding six months, contained on printed blanks 
prepared for this purpose ? 

Ans. Monthly statements were never presented to me. I believe 
they were presented by the manager to the directors. Semi-annual 
statements were made and presented to the treasurer of the Boston 
and Lowell Railroad Corporation. 

Cross-int. 90. Were not these statements or reports of the man- 
ager prepared for nim by the chief clerk or ip the office of the chief 
clerk ? 

Ans. They were. 

Cross-int. 91. Were they not prepared in duplicate, one being in- 
tended for the Boston and Lowell Railroad Company and the other 
for the Nashua and Lowell Railroad Company ? 

A. I don’t know. 

Cross-int. 92. Are you not now in possession of these semi-annual 
reports of the manager or of those prepared for the Boston and 
Lowell Railroad Company for the latter years of the contract or 
since 1872? 7 

Ans. Perhaps some of them; I don’t know how many. 

Cross-int. 93. Were you not frequently present at the monthly 
meetings of the two boards of direetors held for the transaction of 
business under the traftie contract, and more or less familiar with 
what was ordinarily done at those meetings ? 

Ans. | was sometimes present. 

Cross-int. 94. Please look at the paper now handed you and 
marked for identification by the examiner “ Report of joint income 
and expenses for 6 months to April 1, 1874,” and state if this is not 
one of the statements or reports made up in the chief clerk’s office 
and presented by the manager at these monthly meetings of the 
directors of the two roads. 
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Ans. I have no doubt that this paper was made up in the chief 
clerk’s office for the treasurer of the Nashua and Lowell road. 
Cross-int. 95. On one side of this sheet is there not a statement of 
the income or gross receipts of the two roads for the six months end- 
ing April 1, 1874, footed up as amounting to $851,896.17 in 
313 ~~ all, and another column headed “ N. & L. R. R. Pro.,” show- 
ing thirty-one per cent. of said total ? 
Ans. Yes. | 
Cross-int. 96. On the opposite side is there not an itemized state- 
ment of the expenses of the two roads and leased lines for the same 
period, one column of figures showing the total of such expenses 
and another column headed “N. & L. R. BR. Pro.,” and showing 
thirty per cent. of such total expenses? 
Ans. Yes. 
Cross-int. 97. Among the items of expenses in this report is not 
one entered thus? 


od 2. > , 
Total. N. — R. h. 
ro. 


FN I isis baci iciicnisiisidinciiiasinn $59,490 52 $18,442 06” 


Ans. Yes. 
Cross-int. 98. From what you know of the facts in this case 1s not 
the item of $59,490.52, under the head of “ Rent account,” really 
made up of interest on Boston improvements, 8. & L. and L. &. L. 
railroads investments, and Lexington and Arlington and Stone- 
ham Branches, all of which appear as items of expenditure in the 
printed blanks, with no sums or amounts carried out against them ? 

Ans. It is substantially so. 

Cross-int. 99. It is then true, is it not, that this account includes 
the interest charged plaintiff corporation on Boston improvements, 
etc., under the head of rent, or rents, as they are made up by the 
chief clerk—that is, that such items were entered to the debit of rent 
account ? 

Ans. It is. 

Cross-int. 100. In the annual reports of the directors of the 
plaintiff corporation to its stockholders does it not appear that these 
same sums were also embraced under the item of rents? 

(Objected to.) 

Ans. I can’t say that they do. 

Cross-int. 101. Do you find any other item in those reports of 
expenses under which these interest payments to the Boston and 
Lowell road could be included, unless it 1s the item of rents? 

Ans. I don’t find any other in which they would be likely to be 

included. 
314 Cross-int. 102. Whether or not—as the chief clerk who 

made up this six months’ report examined by you was also 
at the same time the treasurer of the plaintiff corporation, do you 
not think it probable that he entered these same interest items in 
the rent account as treasurer of the plaintiff corporation as he did in 
making up the accounts as chief clerk of the manager of the joint 
corporations ? 


Ans. I have no doubt he did. 

Cross-int. 103. In making up your books of account as treasurer 
of the Boston and Lowell railroad were not these interest charges 
to the Nashua and Lowell railroad entered by you as interest or 
interest receipts, and not as operating expenses; if not, how other- 
wise? 


(Objected to because the question assumes that the Boston and 
Lowell railroad had interest charges against the Nashua and Low- 
ell railroad, whereas the fact is that its interest charge was against 
the joint roads or the management thereof.) 


Ans. With the exception of 86,002.66 no interest was charged 
directly to the Nashua and Lowell railroad. The charges for these 
iteins were made against the joint management. 

Cross-int. 104. Wbat I want to know is in what form you entered 
these sums received as interest on the cost of the Boston improve- 
ments, thirty-one per cent. of which was taken out of the plaintiff 
corporation, after they had come into the treasury of the Boston and 
Lowell Company. Please state how this is. 

Ans. They were entered to the credit of interest account. 

Cross-int. 105. And were not entered or treated by you as having 
anything to do with the expenses of operating the Boston and Low- 
ell road, were they? 

Ans. I consider the balance of interest account as an expense. 

Cross-int. 106. As a book-keeper, keeping the accounts of the Bos- 
ton and Lowell road, did you treat this money—to wit, interest on 
Boston improvements—as belonging to the interest account or as 
belonging to operating expenses ? 

Ans. Interest account. 

Cross-int. 107. kn your 66th answer you state that the temporary 
shed provided by defendant company during the construction of 

the new passenger station was used by both corporations, 
315 meaning both the plaintiff and defendant corporations. In 

what sense could the plaintiff corporation use the station of 
defendant corporation or any temporary provision made for such 
station. 

Ans. Simply through their interest in the joint business. 

Cross-int. 108. In the same sense, then, you would say that the 
Boston and Lowell Company was using the station of the Nashua 
and Lowell Company at Nashua during the term of the joint con- 
tract, would you not? 

Ans. It was as necessary for the Boston and Lowell to havea 
station at Nashua as it was for the Nashua and Lowell to have a 
station at Boston. 

Cross-int. 109. Was not all this matter understood, and was not 
each corporation to furnish, at its own expense, all the stations on 
the line of each, for the benefit of the other, under the contract, and 
to maintain the same at its own separate expense; and was not the 
division of net earnings predicated upon this understanding and 
agreement? If not, how otherwise? 


28—166 
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(It is agreed that Oct. 1, 1858, leases were executed of the railroads 
and property of the Salem and Lowell and Lowell and Lawrence 
Railroad Companies to the Boston and Lowell Railroad Corporation 
for the term of twenty years from that date, and that under said 
leases the joint management of the Boston and Lowell and Nashua 
and Lowell railroads took possession and control of the leased prop- 
erty at that time, and continued to operate the same during the con- 
tinuance of the joint contract between the plaintiff and defendant 
corporations. 

Defendants’ counsel here moves to adjourn to 9 o'clock a. m. to- 
morrow morning at this place, and to this adjournment complain- 
ants’ counsel objects, as it is an earlier time than has been heretofore 
fixed for the time of meeting or convenient to him. 

After further conference the examiner adjourns the further taking 
of evidence to clerk’s office of U.S. circuit court at 10 a. m. to-mor- 
row, Sept. 15, 1855.) 


(Adjourned.) 
Sept. 15, 1885. 


Ans. I don’t remember whether the contract so provides or not. 

Undoubtedly if the business had continued of the same volume 

316 as when the contract was entered into no additional facilities 
would have been needed. 

Cross-int. 110. Was not the Boston passenger station, as the same 
existed in 1869, when an act of the Legislature was procured for the 
taking of new land to enlarge that station in connection with the 
Eastern railroad, sufliciently large to enable the Boston and Lowell 
to receive and deliver from its cars all the passengers then traveling 
on that road ? 


(Objected to as new matter.) 


Ans. The station was not adapted to the business of the road at 
that time. 

Cross-int. 111. Whether or not it was sufficiently large to enable 
all passengers going to or coming from said road to reach the cars. 

Ans. It was not. There was but one track which could be used 
to receive or deliver passengers. The increased business demanded 
additional trains, which could not be accommodated in that build- 


Ing. 


(Latter part of answer objected to by complainants’ counsel as not 
responsive.) 


Cross-int. 112. If I understand your last answer, you mean that 
there was not sufficient track room in the old passenger station, and 
you do not mean there was not sufficient room to enable passengers 
to reach and enter the cars from the street. Is that so? ' 

Ans. I mean there was not sufficient track room: the entrance 
and exit of the building were suflicient. 

Cross-int. 113. How many tracks did the old passenger station 
contain ? 
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Ans. Two, only one of which could be used to receive or deliver 
passengers. 
| Cross-int. 114. What was the second one good for? 
) Ans. Substantially for storage of cars. 

Cross-int. 115. Was not the width of the old train-house at least 
half or about half as great as that of the present train-house ? 

Ans. I don’t know. 

Cross-int. 116. You have, I believe, been superintendent or man- 
ager of the Boston and Lowell road and familiar with its affairs for 

over fifteen years. Can you not remember that the old train- 
317 house or station was about half as wide as the present one; 

if not, what is your memory on that subjeet as to the width 
of the old station?. 

Ans. I don’t think it was half as wide as the present train-house. 
For an estimate I should say it was not more than one-third as wide. 
I think it was about fifty feet wide. 

Cross-int. 117. Was not the new train-house built sufficiently large 
to accommodate the trains of the Eastern railroad as well as those 
of the Boston and Lowell railroad ? 

Ans. The trains of the Eustern railroad, with some additions, 
could have been accommodated in the new station, which would 
have necessitated the addition of wings to the train-house. The 
ground space was sufficient. I never knew that any different ar- 
rangement was made for those trains. 

Cross-int. 118. Was it not originally contemplated to provide for 

\ the trains of the Eastern railroad in this new building? 

Ans. There were some negotiations to that effect which were 
never carried out. 

Cross-int. 119. Was not the land taken for this passenger station 
supposed to be sufficient for both roads? 


a | 


(Objected to for substance.) 


Ans. The original plan in connection with the Eastern railroad 
was to take all the land to Lowell street. After the Eastern rail- 
road declined to be a party to taking of land the Boston and Lowell 
railroad took what it needed. 

Cross-int. 120. Did not the negotiations with the Eastern railroad 
for the joint use of this passenger station continue until the passen- 
ger station was nearly finished ? 

Ans. I can’t say about that; very likely they might. 

Cross-int. 121. Did you not then understand that room enough 
could be provided in the new station to accommodate the wants of 
the Eastern road as the new station was, in fact, built or being 
built? 

Ans. I did, with the addition of the wings before referred to. 

Cross-int. 122. Did not the passenger business of the Eastern rail- 

road then and does it not now at the Boston terminus greatly 
318 exceed that of the Boston and Lowell—I mean in the number 
of passengers carried ? 
Ans. No question about that; it does. 
Cross-int. 123. Many times, does it not? 
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Ans. There are very many more; how many I am unable to 
say—probably more than double. 

Cross-int. 124. Did not the new passenger station of the Boston 
and Lowell, including the land, cost over $1,200,000 ? 

Ans. I think it did. 

Cross-int. 125. Of this expenditure was not the cost of the train- 
house portion of the station less than half,or not more than half? 

Ans. J don’t remember. 7 

Cross-int. 126. In view of the fact that the head-house is a very 
large, elegant, elaborate, lofty, and expensive structure, copied from 
European models, is it not, in your judgment, probable that that 


portion of the building, aside from the land, cost more than the 
train-house in the rear of the same? 


(Objected to as incompetent, argumentative, and new matter. 
Plaintiffs’ counsel requests the witness to avail himself of his recol- 
lections as treasurer of the Boston and Lowell railroad.) 


Ans. Very likely it did; yet the iron-work in the train-house was 
very expensive. 

Cross-int. 127. This elaborate head-house was not actually neces- 
sary for passenger accommodation, was it? 

Ans. 1 suppose a less expensive building would have answered 
the purpose. 

Cross-int. 128. So far as passenger receipts were concerned, this 
unnecessary expenditure on the head-house did not add to them, 
did it? 

Ans. I don’t know. 

Cross-int. 129. What do you think ? 

Ans. I suppose additional facilities usually tend to increase busi- 
ness. 

Cross-int. 180. Do you consider the unnecessary expenditure of 
money on the head-house of the passenger station operated to fur- 
nish additional facilities to passenger business ? 

Ans. No, sir. 
319 Cross-int. 131. When you stated on the examination-in- 
chief yesterday that it was necessary to get the control of the 
majority of the stock of Salem and Lowell and Lowell and Lawrence 
roads to avoid the danger of these roads being forined into a rival 
line between Boston and Lowell during the existence of the joint- 
traffic contract were you aware of the fact that those two roads were 
held by the joint roads, under leases, for the whole period of the 

joint-trattic contract ? 

Ans. I was aware that those two roads were under leases to the 

Joston and Lowell railroad. 

Cross-int. 132. It is not true, although these leases were taken in 
the name of the Boston and Lowell alone originally, yet that they 
were, on or about the first day of October, 1858, turned over to the 
two roads and afterwards held and operated by them on joint ac- 


count”? 
Ans. They were operated on joint account until the termination 
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of the joint-traffic contract. I am unable to answer, not being in- 
formed, as to the first part of the question. 

Cross-int. 133. Please look at the record in this case, page 75, Ex. 
1, Supplemental Contract. Do you not there find an agreement be- 
tween the joint roads, dated Oct. 1, 1858, by which the Salem and 
Lowell and Lowell and Lawrence roads or leases thereof previously 
held by the Boston and Lowell were taken into the joint account 
for the period of twenty years from the date of such contract? 

Ans. I do. 

Cross-int. 134. And you were not aware of this until to-day, were 
you, or else had forgotten it? 

Ans. I don’t think I was, but if I was I had forgotten it. 

Cross-int. 135. It was not, then, in your mind yesterday that the 
joint roads already held twenty-year leases of these other roads when 
you said you considered it necessary that the joint roads should pur- 
chase a controlling interest in the stock of the Salem and Lowell 
and Lowell and Lawrence roads in order to prevent the formation 
of a rival line between Boston and Lowell, was it ? 

Ans. I didn’t know that the joint roads held any lease of the 

Lowell and Lawrence and Salem and Lowell railroads. If I 
320 ever knew of the supplemental contract referred to in my 
previous answer I had forgotten it. 

Cross-int. 136. Did not the Boston and Maine Railroad Company 
open a second railroad route from Boston to Lowell over its own 
road from Boston to Andover and thence to Lowell by constructing 
a new road cf about eight miles, and has not that road been in use 
for many years? 

Ans. There is a second route between Boston and Lowell, con- 
sisting of the Boston and Maine railroad and the Lowell and An- 
dover railroad, which was opened, I think, about 1874, and is still 
in use. 

Cross-int. 157. I now hand you an unexecuted draft of an instru- 
ment purporting to be a contract between the Boston and Lowell 
Railroad Corporation, party of the first part, and the Nashua and 
Lowell Railroad Corporation, as party of the second, dated in the 
year 1875. Please state whether said draft of contract has been in 
the possession of the Boston and Lowell Railroad Corporation since 
1875 and is the same which was presented at the meetings of the 
directors of the two corporations held during the year 1875. 


(Objected to as incompetent, immaterial, and inquiring about new 
matter not contained in direct examination.) 


Ans. I have no doubt it has been in their possession since 1875. 
I don’t know of my own knowledge that it bas ever been presented 
to the directors of either corporatfon. 

Cross-int. 138. State what you do know in regard to this paper, 
its origin, purpose, and the object for which it was originally pre- 
pared, and by whom it was so prepared. 


(Same objection.) 
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the paper shows for itself. 
Cross-int. 1389. When and where did you first see this paper and 
who showed it to you? 


(Same objection.) 


Ans. I don’t know where [ first saw it and who first showed it 
to me. 

Cross-int. 140. Have you no recollection on the subject ? 
O21 Ans. I couldn’t make any definite answer beyond what I 
have already stated. 

Cross-int. 141. When did you see this paper last, before to-day, and 
who were present, and under what circumstances and where was it 
found ? 

(Same objection.) 


Ans. I saw it last when I took it from a box to produce it in an- 
swer to a subpcona. It was found in the vault of the treasurer’s 
office of the Boston and Lowell railroad passenger station, and no 
one was present but myself. 

Cross-int. 142. How long had it been in this vault? 


(Same objection.) 


Ans. I don’t know. 

Cross-int. 143. Have you no idea how long it had been there pre- 
vious to yesterday, and is not the vault in your control, as treasurer 
of the Boston and Lowell Railroad Company ? 

Ans. I have no definite idea; some years; the vault is in my 
control, as treasurer. 

Cross-int. 144. How long has this vault been in your control, as 
treasurer? 

Ans. Since 1873. 

Cross-int. 145. Was the paper placed in the vault by you? 

Ans. I have no doubt it was: still, | have no definite recollection. 

Cross-int. 146. Will vou make this paper, or allow it to be made, 
an exhibit in this case? 

Ans. Yes. 

(Paper offered in evidence by counsel for complainants as an ex- 
hibit, and the same is objected to as incompetent, irrelevant, and as 
new matter not inquired of in the direct examination of this witness. 

Paper is marked “ Complainants’ Exhibit Draft of Contract, J. G. 
S., ex’r.”) 


Cross-int. 147. In whose handwriting is this paper? 

Ans. I don’t know. 

Cross-int. 148. Please look at the handwriting and see if you 
detect any resemblance in it to that of any person whom you 

know? 
O22 Ans. I have already looked, at the request of Mr. Bailey, 
and I don’t know whose handwriting it is. 

Cross-iut. 149. Whether or not this paper was ever in the posses- 


Ans. Of my own knowledge I know nothing about it, except what 
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sion of Col. George, the former official attorney of the Boston and 
Lowell Corporation. 


(Same objection as before.) 

Ans. I have no doubt it was, but I don’t know absolutely. 

Cross-int. 150. Did you ever have any conversation with Col. 
George with regard to this paper or the matter contained therein, 
or any part of it? 

(Objected tos incompetent.) 


Ans. I presume I have, but what the conversation was I don’t 
remem ber. 

Cross-int. 151. You knew then of the existence of this paper some 
time since, did you not, and how long since? 

Ans. I did. I am unable to state as to the length of time. 

Cross-int. 152. Whether as far back as 1875, when the. paper is 
dated, or thereabouts ? 


(Same objections.) 


Ans. I have no doubt I did. 

Cross-int. 153. Whether or not you were consulted by Col. George 
or any other person in the preparation of this paper or any other 
paper of a similar character. 

(Same objections.) 

Ans. I think not. Col. George was not in the habit of consulting 
me in regard to contracts which he drew up. 

Cross-int. 154. Whether or not this paper was prepared by Col. 
George or under his directions. If-.not, by whom was the same 
prepared or drawn up? 

(Same objections.) 

Ans. I don’t know. 

Cross-int. 155. From whom was it received by you when you put 
it in the vault of the defendant corporation ? 


(Same objections.) 


Ans. I don’t remember. 
Cross-int. 156. Have you no impression or recollection in regard 
to this matter? 

Ans. I have no recollection. I presume by Col. George. 
I have no doubt of it. 


25 


e 


(Last part of answer objected to.) 


Cross-int. 157. You knew the contents of this paper at the time 
you put it in the vault, did you not? 

Ans. I knew what it purported to be. 

Cross-int. 158. Whether or not you understood or now understand 
it had been drawn up for the purpose of committing to writing in a 
binding form certain understandings or alleged understandings pre- 
viously existing in the minds of the directors of the plaintiff and 
defendant corporations in regard to this matter. 
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(All questions relating to this paper objected to as being new mat- 
ter and as incompetent. 

In regard to defendants’ objection that this matter of inquiry is 
new, plaintiffs’ counsel admits it to be so and concedes the right to 
defendants’ counsel to cross-examine with regard thereto.) 


Ans. I know nothing of what was intended by the paper except 
what it shows for itself. I understand nothing beyond the paper. 

Cross-int. 159. Whether or not you understood or believed that 
this paper had ever been seen by or laid before the directors of the 
two corporations or any of them at any time. 


(Same objections.) 


Ans. Mr. Bailey informed me a few days since that it had. I 
think I have heard so from others, but from whom I don’t remem- 
ber. 


(Answer objected to as hearsay.) 
Cross-int. 160. Whether or not you have any doubt of this fact. 
(Same objections.) 


Ans. I have no doubt, from Mr. Bailey’s statement, that this was 
the case. 

Cross-int. 161. At what time did Mr. Bailey say that this paper 
‘ame before the directors? I mean the time of its coming or having 
come before the directors, according to Mr. Bailey’s statement. 

Ans. [I don’t remember that he stated any time. 

Cross-int. 162. Whether or not you recollect any other person than 
Mr. Bailey who gave you similar information. 

(Same objections.) 

324 Ans. Possibly Col. George. I don’t remember any other. 

(Adjourned.) 

Sept. 16, 1885. 

Cross-int. 163. You have testified, on examination-in-chief, that 
there was considerable loss sustained by the joint roads in hiring 
and operating on joint account the Peterboro’ road of New Hamp- 
shire. Is it not equally true that there was a loss in hiring and 
operating on joint account Phillips’ wharf, in Salem, at the large 
rent originally paid therefor? 

Ans. I have no doubt there was something of a loss through the 
contract of lease of Phillips’ wharf after Mystic wharf was in a con- 
dition to accommodate the business transferred to it from Phillips’ 
wharf. 

Cross-int. 164. Does not the Boston and Lowell road now hire 
Phillips’ wharf ata rental greatly below that paid by the joint roads 
for the same? 

Ans. They do not hire it. 

Cross-int. 165. If they have bought it, did they not before buying 
it hire it at a rental much below that paid by the joint roads? 


«> 


llc, — Me 


«> 


~~ - 


Ans. I think not. I think the rental continued the same to the 
time of the purchase. 

Cross-int. 166. What was that rental ? 

Ans. To the best of my recollection, $23,000 per annum. 

Cross-int. 167. What was the price paid in purchasing said 
property ? 

Ans. I think $200,000. 

Cross-int. 168. What rate of interest on $200,000 is $23,000 per 
annum ? 

Ans. Something over ten per cent. 


(It is agreed that the examination of this witness may be con- 
tinued by either party without objection as to the order of exam- 
ination.) 


Direct examination resumed: 


Int. 169. As treasurer of the Boston and Lowell railroad, have you 
the custody of the original contracts by it with other roads? 
Ans. I have, of some of them. 
Int. 170. I now show you a paper purporting to be an 
825 original contract, dated Sept. 26, 1867, between the Connecti- 
cut and Passumpsie River railroad, party of the first part, 
and the Boston and Lowell and Nashua and Lowell railroads, par- 
ties of the second part, and to be signed on the part of the p & ties of 
the second part by H. Hosford and George Stark, committee, and I 
ask what that paper is, and whether it is in your custody as such 
treasurer. 


(Objected to because it is not for the witness to say what the paper 
is, the paper itself being the only competent evidence, and because 
the paper purports to have been executed in the presence of sub- 
scribing witnesses and can only be proved by said subscribing wit- 
nesses, the witness Bartlett not being one.) 


Ans. The paper is an original contract between the Connecticut 
and Passumpsiec railroad and the Boston and Lowell railroad and 
the Nashua and Lowell railroad, and is in my custody as treasurer 
of the Boston and Lowell Railroad Corporation. 

Int. 171. Do you know the signatures of H. Hosford and George 
Stark, by whom it purports to be signed on the part of the Boston 
and Lowell and Nashua and Lowell railroads, and are their signa- 
tures thereto genuine? 


(Objected to because the paper purports to be signed in these 
words, “ The Boston & Lowell and Nashua & Lowell R. R. Com- 
panies, by H. Hosford and Geo. Stark, committee duly authorized,” 
and there is no evidence in the paper itself that those gentlemen 
were duly authorized as such committee.) 


Ans. I do. I have no doubt the signatures are genuine. 

Int. 172. Do you know whether or not the parties to this contract 
acted under it after its execution ? 

Ans. I believe they did. 
166 
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Int. 173. Will you make this contract an exhibit to this deposition, 
or, if you decline to make the original contract such an exhibit, 
will you make a copy thereof, known by you to be correct, an exhibit, 
and present the original to be marked for identification by the ex- 
aminer? 

(Objected to because the contract is not material.) 


Ans. I decline to make the original an exhibit, but will permit it 
to be so marked, and will make a copy thereof, known by me to be 
correct, such an exhibit. 

o26 (Original contract is marked for identification “ Original 
contract produced Sept. 16, 1885, J. G.5S., ex’r.”) 

Int. 174. Did the Nashua and Lowell Railroad Corporation re- 
celve its share, or thirty-one per cent., ol the receipts from the busi- 
ness provided for under said contract,including the terminal charge 
provided for by article 9 thereof, during the continuance of the Joint 
contract between it and the defendant corporation ? 

Ans. They did. 

Int. 175. I show to you a paper purporting to be an original con- 
tract between the trustees and managers of the Vermont Central 
railroad, party of the first part, the Northern railroad of New Hamp- 
shire, party of the second part, the Concord Railroad Corporation, 
party of the third part, and the Nashua and Lowell and Boston and 
Lowell Railroad Corporations, parties of tbe fourth part, dated Feb. 
24, 1870, and to have been executed on behalf of said parties, and 
ask whether the same is in your custody as treasurer of the Boston 
and Lowell Railroad Corporation, and whether it is the original 
contract and was executed and acted upon by the parties thereto ; 
and, if so, whether the plaintiff corporation received its share of 
thirty-one per cent. of the benefits therefrom, including the depot 
charge provided for in article 9 thereof, during the continuance of 
the joint contract between it and the defendant corporation ? [also 
ask you to make said contract, or a copy thereof known to you to be 
correct, an exhibit to this deposition, and to permit said original to 
be marked by the examiner for identification. 


(Objected to for reasons stated in objections to Int. 170, and also 
for immateriality.) 


Ans. It is in my custody, as stated; it is the original contract, so 
far as | know, and was acted on by the parties. The plaintiff cor- 
poration did receive its share, as stated. It was executed by the 
parties thereto. I decline to make the original an exhibit, but will 
permit it to be marked for identification. I will make a true copy 
thereof, to be annexed to my deposition. 

(Original contract is marked for identification “ Original contract 
No. 2, produced Sept. 16, 1885, J. G. S., ex’r.”) 

Int. 176. Do you know the signatures of F. B. Crowninshield, 

George Stark, and J: G. Abbott, by whom said contract pur- 
327 ~=ports to have been executed on behalf of the Nashua and 
Lowell Kailroad Corporation, and the impression of the seal 


of that corporation, and are such signatures and impressions genuine 
or not? 


(Objected to because it appears there was an attesting witness to 
those signatures, and his testimony is requisite to prove the same, 
or his absence accounted for.) 


Ans. Yes to all parts of the question. 

Int. 177. Do you know the signature of L. R. Kidder, by whom 
these signatures purport to have been witnessed, and where he now 
lives and is? If so, state whether his signature Is genuine and where 
he now lives. 

Ans. I do. His signature is genuine. He now lives in New 
York. 

Int. 178. I now show you a paper purporting to be a copy of 
an original contract, dated the twentv-fourth day of February, 
1870, between the Vermont and Canada Railroad Company and the 
trustees and nanagers of the Vermont Central and Vermont and 
Canada Railroad Companies, parties of the first part, and the North- 
ern Railroad of New Hampshire, the Nashua and Lowell Railroad 
Corporation of New Hampshire and Massachusetts, and the Boston 
and Lowell Railroad Corporation of Massachusetts, respectively, 
parties of the second part, and to be signed on the part of the Nashua 
and Lowell Railroad Corporation by F. B. Crowninshield and 
George Stark, committee, and ask if there was an original contract 
of which that is a copy. 

(Objected to.) 

Ans. There was. 

Int. 179. Have you searched among the papers in your custody to 
find such original; and, if so, with what success? 

Ans. I have; with no success. 

Int. 180. Do you know whether the copy of such original con- 
tract was acted upon by the corporations purporting to be parties 
thereto as being a copy of an original contract, and whether the 
provisions of it, so far as they were to be performed by the Boston 
and Lowell Railroad Corporation and the Nashua and Lowell Rail- 
road Corporation, were performed during the continuance of the 
joint contract ? 

(Objected to as incompetent and immaterial.) 


328 Ans. It was so used and acted under. 

Int. 181. Do you know whether the Nashua and Lowell 
railroad, during the continuance of the joint contract, received its 
proportion of the benefit from the business provided for in said con- 
tract, to wit, the business from the road of the Ogdensburg and 
Lake Champlain Railroad Company ? 

Ans. It did. 
Int. 182. Will you make said copy an exhibit to this deposition ? 
(Objected to for want of competency.) 


Ans. I will make a copy thereof and furnish it to the examiner 
to be marked as an exhibit. 
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Int. 183. Do you know whether the contract referred to in said 
last-mentioned contract as executed on the same day, between the 
parties of the first part and the Ogdensburg and Lake Champlain 
Railroad Company, was printed for use by the different roads on the 
Vermont Central line; and, if it was, will you make one of said 


printed copies thereof an exhibit to this deposition ? 


(Objected to as incompetent and immaterial.) 


Ans. The contracts were printed together for such use. I will 
furnish a printed copy to be made an exhibit hereto. 

Int. 184. I now show you a paper purporting to be a printed 
copy of articles of agreement, dated Feb. 24, 1571, between the 
Northern Transportation Company of Ohio, party of the first part, 
J. Gregory Smith, of St. Albans, Vt., and George Stark, of Nashua, 
N. H., parties of the second part, and the trustees and managers of 
the Vermont Central and Vermont and Canada Railroad Company, 
the Northern Railroad of New Hampshire, and the Nashua and 
Lowell Railroad Corporation of New Hampshire and Massachusetts, 
and the Boston and Lowell Railroad Corporation of Massachusetts, 
parties of the third part, and the Ogdensburg and Lake Champlain 
Railroad Company, party of the fourth part, and to have been ex- 
ecuted on the part of the Nashua and Lowell Railroad Corporation 
by I. B. Crowninshield, J.G. Abbott, and George Stark, committee, 
and to relate to the business to be brought to the Vermont Central 
line by the boats of the Northern Transportation Company at Og- 

densburg, and ask whether there was such an original con- 
o29 ~~ tract, which was printed for use by the parties and was acted 

upon by said parties as a correct copy of such an original 
contract. 


(Objected to as an attempt to prove the existence of an original 
from a copy, thus reversing the usual order of evidence.) 


Ans. There was such a contract, and it was printed for use and 
acted upon by the parties thereto. 

Int. 185. Will you make one of said printed copies an exhibit to 
this deposition ? 


(Objected to as incompetent and immaterial.) 


Ans. I will furnish a printed copy to be annexed as an exhibit 
hereto. 

Int. 186. 1 intended to have asked whether you have the original 
contract in your custody or contrel, and I now ask that? | 

Ans. I have not. 

Int. 187. Do vou know who acted as general manager of the 
Vermont Central line under the provisions of the third article of 
the contracts between the Nashua and Lowell Railroad Corporation 
and other roads, dated Feb. 24, 1870, which is Exhibit 79? 

Ans. I do; George Stark. 

Int. 188. What was the length of the line of the roads of the cor- 
porations, parties to these contracts, of which you have testified ? 
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Ans. The distance from Boston to Ogdensburg was four hundred 
and three miles, I think. 

Int. 189. Do you know about the length of the Passumpsic road 
and its tributary roads? 

Ans. I don’t remember. 

Int. 190. Between what points did itextend? Givesuch descrip- 
tion of it as you can. 

Ans. It runs from White River Junction, in Vermont, to Sher- 
brook on the Canada line. 

Int. 191. Were these contracts being carried out and was the busi- 
ness —— ated by them being rece ived and done over the line of 
the Nashua and Lowell and Boston and Lowell roads at the time the 
terminal improvements in Boston of the Boston and Lowell road 
were made or decided upon ? 

Ans. They were, and the business was being done. 

Int.192. Did the Boston and Lowell railroad borrow money 
330 to make these improvements; and, if so, at what rate and 
upon what time? State what you know about this. 

Ans. They did borrow the money to make these improvements at 
seven per cent. rate for twenty vears from April 1, 1872, and issued 
their twenty-vear bonds therefor. 

Int. 193. Did the Salem and Lowell road have any physical con- 
nection with the road of the Boston and Lowell railroads? 

Ans. It did not. | | 

Int. 194. You have stated that the Lowell and Lawrence and 
Salem and Lowell and Boston and Maine railroads, if operated to- 
gether, would create a competing line to the Boston and Lowell 
railroad between Boston and Lowell. Do you know whether, at any 
time before the Salem aud Lowell and Lowell and Lawrence were 
controlled by the Boston and Lowell, these roads were actually oper- 
ated as such a competing line? 

(Objected to because the time of such operation of the two roads 
as a competing line between Lowell and Boston must have preceded 
the time of the joint-traflic contract under consideration, and is 
therefore immaterial.) 


Ans. I do know that they were. 

Int. 195. Was such competition beneficial or detrimental to the 
Boston and Lowell railroad ? 

(Same objection.) 

Ans. Detrimental. 

Int. 196. To what extent ; much or little? 

(Same objection.) 

Ans. Much; seriously detrimental. 

(Adjourned.) 

Sept. 2 22, 1885. 
(Witness says:) I produce the copies which I have said I would 


produce. | “i examined said copies and know them to be true 
copies of the originals. 
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(Copy of contract produced, dated Sept. 26, 1867, and referred to 
in Ints. 110 to 174 and answers thereto, is marked “ Defendants’ Ex- 
hibit 78, J.G.S., ex’r.” 
Copy of contract produced, dated Feb. 24, 1870, and referred 
ou to in Ints.175 to 177 and answers thereto, is marked “ Defend- 
ants’ Exhibit 79, J. G. S.. ex’r.” 

Copy of contract produced, dated eb. 24, 1870, and referred to in 
Ints. 178 to 182 and answers thereto, is marked “ Defendants’ Ex- 
hibit 80, J. G.S., ex’r.” 

Copy of contract produced, dated Feb. 24, 1870, and referred to in 
Int. 183 and answer thereto, is marked “ Defendants’ Exhibit 81, J. 
i. &., ex's.” 

Copy of articles of agreement produced, dated Feb. 24, 1871, and 
referred to in Ints. 184 to 186 and answers thereto, is marked “ De- 
fendants’ Exhibit 82, J. G.S., ex’r.” 

Exhibits 78, 79, 80,81, and 82 are put in evidence by defend- 
ants. ) 


C. E. A. BARTLETT. 
Attest: JOHN G. STETSON, Examiner. 


Deposition of Charles 8. Mellen. 


Direct examination by J. H. Benron, Jr., Esq., of counsel for 
defendants : 
Boston, Sept. 19, 1885. 
Int. 1. What is your full name, age, residence, and business, and 
what has been your business? State fully, and if you have been 
connected with any railroad corporations state what, when, and in 
what capacities. 

Ans. Charles S. Mellen; thirty-four; Arlington, Mass.; am gen- 
eral superintendent of Boston and Lowell railroad. I was connected 
with the Northern railroad as chief clerk, cashier, and assistant 
treasurer from 1873 to 1880. Sinee 1SS0 I have been connected with 
the Boston and Lowell, and for about a vear and a half, in 1881 and 
1882, was auditor of the Concord railroad in addition to my duties 
with the Boston and Lowell railroad. 

Int. 2. Are you familiar with the provisions of the contracts dated 
the twenty-fourth day of February, 1870, copies of which are De- 
fendants’ Exhibits 7, 80, and 81 to the deposition of C. E. A. Bart- 
lett, a witness for defendants in this cause? 

Ans. I am. 
Joe Int. 3. Do you know the number of miles of railroad owned 
or operated by the various railroad companies, parties thereto, 
at the time they were made? If so, state it in such detail as you are 
able. 

Ans. Ido know. ‘The contracts referred to covered the business 
of the Ogdensburg and Lake Champlain railroad, one hundred and 
eighteen miles long; the Vermont Central and Vermont and Canada 
railroads between Rouse’s Point and White River Junction, one hun- 
dred and forty-four miles; branch from Essex Junction to Burling- 
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ton, eight miles; the line known as the Montreal and Vermont 
Junction and Swanton Branch of the Vermont and Canada railroad, 
forty-three miles; the Stanstead, Shefford and Chambly road from 
St. Johns to Waterloo, P. Q., forty-three miles; the Northern rail- 
road of New Hampshire from White River Junction to Concord, N. 
H., including the Bristol Branch of said road, eighty-three miles ; 
the Concord railroad, including the Manchester and Lawrence rail- 
road and the Concord and Portsmouth railroad, about one hundred 
miles in all; the Nashua and Lovvell railroad, fourteen miles; the 
Boston and Lowell railroad from Boston to Lowell, Lowell to Salem, 
and Lowell to Lawrence, the Stoneham Branch and the Woburn 
Branch, about sixty-one miles. 

Int. 4. Please give the same information, if you can, with reference 
to the mileage and connections of the Connecticut and Passumpsic 
River railroad, the party to the contract with the Nashua and Lowell 
railroad, which is Exhibit 78 of said Bartlett’s deposition. 

Ans. In 1867 the Passumpsic railroad extended from White River 
Junction to Newport, Vt., about one hundred miles. At about the 
time of the execution of the contract of Feb. 24, 1870, the Passumpsic 
railroad extended its road from Newport, Vt., to Sherbrooke, P. Q., 
about forty-five miles, and built a branch from Stanstead Junction 
to the village of Stanstead, P. Q., about two miles. 

In my answer to Int. 3 1 omitted to mention the Grand Trunk 
railway connecting at St. Johns, P. Q., which, with its controlled 
roads at the time the contract referred to was executed, comprised 
about 1,200 miles of road. 

Int. 5. Do you know the extent of the tonnage of freight 

333 business of the Northern Transportation Company at the 

time the contract was made by the Nashua and Lowell Rail- 

road Corporation, which is Defendants’ Exhibit 82 to deposition of 
C. k. A. Bartlett? If so, state it. 

Ans. I do know, approximately, the tonnage or tons transported 
by the Northern ‘Transportation Company and the Nashua and 
Lowell and Boston and Lowell roads, if that is the meaning of the 
question, as | understand it to be. I should estimate there were in 
the vicinity of 75,000 tons of freight transported yearly. 

Int. 6. Give, if you can, the extent of the business—in tons of 
freight and number of passengers—which came to the Nashua and 
Lowell and Boston and Lowell railroads from these railroads and 
boats in the years 1870 and 1871. 

Ans. I should estimate the business in tons to have been in the 
vicinity of 300,000 tons annually. As to the passenger business, I 
aim unable to state at the present time, but will prepare a statement 
of the passenger business and send it to the examiner to be annexed 
to this answer. 


(Statement subsequently received by the examiner and marked 
“ Defendants’ Exhibit 88, J. G. S., ex’r.”) 
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Cross-examination by Francis A. Brooks, Esq., of counsel 
for complainants : 


Cross-int.7. Is not the passenger station of the Eastern railroad in 
Joston of much smaller dimensions than that of the Boston and 
Lowell ? 


(Objected to as incompetent and new matter not inquired of in 
direct examination. Counsel for plaintiffs states that, so far as he 
examines the witness as to new matter not inquired about in the 
direct examination, he makes the witness his own, subject to cross- 
examination thereon by defendants’ counsel, and does not deem it 
necessary to have the witness called by the plaintiffs to give a sepa- 
rate deposition in their behalf.) 


Ans. It ic. 

Cross-int. 8. Has it not been so ever since the erection of the new 
Boston and Lowell station ? 

Ans. I think it has been. 
ood Cross-int. 9. At the time of the erection of this new pas- 
senger station, about thirteen years ago, was not the passen- 
ger business of the Eastern railroad larger in number of passengers 
carried than that of the Boston and Lowell railroad ? 

Ans. I should think so, but I cannot state exactly. 

Cross-int. 10. Was not this passenger business of the Eastern, as 
compared with the Boston and Lowell, much larger thirteen years 
ago than it is now—i. e., has not the suburban passenger business 
of the Boston and Lowell greatly increased within a few years past ? 

Ans. I should think the passenger business of the Eastern rail- 
road was then fully as large, as compared with that of the Boston 
and Lowell railroad, as it is to-day. The suburban business of the 
Boston and Lowell has increased very largely for the last three or 
four years, but I do not think more than that of the Eastern road. 

Cross-int. 11. Do you, asa railroad man, think it was necessary 
thirteen years ago to erect this new passenger station at Boston to 
accommodate the then passenger business over the boston and 
Lowell road ? 

Ans. I think it was necessary to erect a new passenger station. I 
do not hesitate to say, however, that had the matter been in my 
charge the present station would not have been erected. I refer in 
this latter part of my answer more tothe style of the building than 
to any excess of accommodations given to the publie. 

Cross-int. 12. Why was it, in your judgment, necessary for the 

joston and Lowell, thirteen years ago, to erect a new passenger sta- 

tion in Boston? Was not the old station sufficiently large to enable 
all passengers desiring to travel on the road to reach and leave the 
‘ars for that purpose ? 

Ans. I do not think that the station was sufficiently large to ena- 
ble all passengers to reach and leave the road with safety to them- 
selves and economy tothe road. I know it was the subject of serious 
complaint—the accommodations furnished by the Boston and Lowell 
road-—while I was connected with the Northern road ; and from my 
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connection with the Northern road I know that the roads north of 
that, in the business of which the Northern road was greatly inter- 
ested, were desirous of better accommpdations, and could have ob- 
tained the same by diverting their business from both the Northern 
and the Boston and Lowell roads. 
330 Cross-int. 13. You say that a new passenger station was 
necessary, in your judgment, as a matter of economy on the 
part of the Boston and Lowell road and as a matter of greater 
safety to passengers over that road. Whether or not the number of 
passengers was materially diminished or lessened by reason of a 
defective or inconvenient passenger station at Boston. 

Ans. I cannot state the actual facts, so far as the passenger busi- 
ness of the Boston and Lowell railroad at that time was concerned, 
but my judgment is that unless better accommodations had been 
furnished there would have been a material reduction both in the 
passenger income of the Boston and Lowell road and in the num- 
ber of passengers carried. 

Cross-int. 14. You can probably recollect the time when large 
railroads spent very little money on passenger stations. Whether, in 
your judgment, it is necessary to spend money on passenger stations 
in order to attract passenger travel over railroad lines—that is, 
whether passengers are governed by such considerations in the se- 
lection of railroad routes taken by them. 

Ans. I can remember the time when very little attention was paid 
by railroads to passenger station accommodations, but, so far as my 
personal experience with the railroad business is concerned, that was 
atime when there was very little competition between the roads 
centering in Boston. My judgment is there is no one thing that 
tends to attract passenger travel or determine a passenger in favor 
of one route as against another as attractive station accommodations. 
| know of no one thing to-day on the Boston and Lowell railroad 
that causes me more trouble and annoyance than the fact that pre- 
vious managements of the road have, outside the city of Boston, 
paid so little attention to this matter. I believe our existing busi- 
ness can be largely increased by a large expenditure on our road in 
this direction, and have reeommended and obtained appropriations 
which I am already expending for this purpose. 

Cross-int. 15. It has been stated by other witnesses in this case 
that the old passenger station taken down in 1871 or thereabouts, 
with the land covered by it, had cost or was worth about $500,000, 
and that the new passenger station, with the additional land pur- 

chased, has cost $1,200,000 or thereabouts, thus making in 

336 => destruction of old and erection of new buildings and in land 

purchases an expenditure of $1,700,000 in substituting the 

new passenger station for the old. - Please state how large an outlay 

‘as, In your judgment, necessary to convert the old passenger sta- 

tion, with the land under and additional land to be purchased there- 

for, into a station sufficiently commodious for the passenger business 
of the Boston and Lowell road fifteen years ago. 

Ans. I do not have definite enough knowledge as to the condition 
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of the old passenger station to form any valuable estimate of the 
alterations that would have been required to have built it over into 
au new station. Whether part of it could have been used in the con- 
struction of the new station I cannot say. I should state, if it was 
not practicable to use any portion of the old station in the construc- 
tion of the new, it would be unfair to include in the cost of the ex- 
isting station any valuation that was placed on the old building, 
which would have been practically worn out and used up in the 
service of the road. I do not think any too much land was acquired 
for station purposes. I have always been of the impression that the 
station itself cost too much money. 

Cross-int. 16. Whether or not you are aware that in planning the 
new station it was contemplated and expected that the Eastern rail- 
road would be furnished with passenger accommodations therein as 
well as the Boston and Lowell. 

Ans. I have understood—I have no knowledge—that the commit- 
tee of the directors of the Boston and Lowell and Nashua and Low- 
ell roads, who had the construction of this station in charge, did 
contemplate having the Eastern railroad use it in common with the 
Boston and Lowell railroad, but from the faet that before it was com- 
pleted there was a failure on the part of the two roads to agree upon 
the rental that was to be paid by the Eastern railroad for the use of 
the station the building has never been completed as planned, and 
I have no doubt the expense was materially reduced or a large ex 
penditure saved. 

Cross-int. 17. Are not the passengers over the Boston and Lowell 
road to and from points beyond the State of Massachusetts very few 
as compared with the number of passengers between points inside 
the limits of Massachusetts ? 

Ans. I should say they are. My impression would be that 
oof «about two-thirds of the passengers using the Boston station 
came from points within Massachusetts. 

Cross-int. 18. Whether or not it was, in 1870-71, necessary to 
enlarge the Boston passenger station of this road in order to accom- 
modate those passengers who arrived at or left Boston from or to 
points beyond the State line of Massachusetts. 

Ans. I cannot say. I know at the time the station was con- 
structed it was expected the business of the road, both passenger 
and freight, would increase very largely within the next few vears. 
Whether or not the road could have got along with the old station 
for a few years longer had there been no expectation of this increase 
[do not know. On this subject others would be more competent 
to express an opinion than myself. I believed the interests of the 
road at that time and for some years previously were suffering for 
the lack of proper passenger accommodations; and when I refer to 
the interest of the road [ assume that interest to have beea to have 
secured the largest amount of passenger business possible from its 
own stations and from those on roads connecting with it. 

Cross-int. 19. Whether or not you are aware that it appears from 
the annual reports of the directors of the Boston and Lowell road 
for the financial years 1574, 1875, and 1876 that, as compared with 
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the year 1873, the passenger earnings of the Boston and Lowell fell 
off very considerably. 

Ans. I was not aware of this fact; but if the reports do so show 
they do not indicate the actual condition of affairs as regards the 
passenger business on the road, for this reason: the passenger earn- 
ings of Boston and Lowell railroad, as shown in the annual reports 
referred to, are not the actual passenger earnings of that road at all, 
but are, on the contrary, sixty-nine per cent. of the earnings by con- 
tract of the Boston and Lowell railroad operated in connection with 
the Nashua and Lowell railroad, and I should assume that the 
passenger earnings of the Boston and Lowell road were much larger 
than sixty-nine per cent. of the total passenger earnings of the two 
roads. 

Cross-int. 20. Whether or not, in making the assumption stated 
in your last answer, you would not also be obliged to assume that 

the directors by whom the annual reports of 1874, 1875, and 
038 1876 were signed had made a great mistake when they an- 

nounced the fact that such earnings had fallen off from the 
passenger earnings of 1875. 

Ans. No, sir: I] don’t think so, for this reason: that if such a fact 
is announced in the reports referred to it would refer to the contract 
earnings of the Boston and Lowell railroad and not to the actual 
earnings of that road; and having operated or been connected with 
the operation of both roads, the Boston and Lowell for a period 
when it was operated independently of the Nashua and Lowell, and 
again after it had absorbed the Nashua and Lowell railroad by lease, 
I feel positive that a division of thirty-one per cent. of the gross 
arnings of the passenger business and of the freight business of the 
two roads is much more than the Nashua and Lowell railroad can 
earn. ‘Therefore I assume that sixty-nine per cent. of the gross 
earnings from passenger business in the annual reports referred to 
is less than was earned upon the Boston and Lowell railroad in those 
years. 2 

Cross-int. 21. If I understand your last answer, you are of the 
opinion, from your experience within the past few years, that the 
directors and stockholders of the Boston and Lowell road, in making 
the contract with the Nashua and Lowell Company for pooling the 
earnings of the two roads and giving the Nashua and Lowell thirty- 
one per cent. and the Boston and Lowell sixty-nine per cent. of the 
whole, made a contract too favorahle to the Nashua and Loweil rail- 
road. Am I correct in this? 

Ans. Your question refers to the justice or equity of the contract 
at the time it was made between the Nashua and Lowell and Boston 
and Lowell railroads. I do not know but what the division of in- 
come made by that contract at the time it was entered into was an 
equitable one to all parties. I believe, however, that the income of 
the Boston and Lowell railroad increased to a very much greater 
extent than that of the Nashua and Lowell railroad, and, at the time 
referred to (1871-2), the Nashua and Lowell railroad derived an 
advantage from that contract which they were entitled to. 

Cross-int. 22. Whether or not, since 1871-2, the Boston and 
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Maine Railroad Company have not opened another line between 
Boston and Lowell, which has operated to the prejudice of the 
Nashua and Lowell railroad as a party to the joint-traffic con- 
tract. 
309 Ans. The Boston and Maine railroad has opened another 
route between Boston and Lowell, and this has doubtless op- 
erated to the detriment of both parties to this contract; but that 
detriment has been more by ocecasioning an increased expense of 
operation than by any diminution of receipts, and in this connec- 
tion I wish to state my opinion that but for the superior station ac- 
commodations of the Boston and Lowell railroad at Boston the detri- 
ment to the earnings of both roads would have been very much 
greater than it has been. 

Cross-int. 23. Whether or not the passenger station of the Boston 
and Maine in Boston is not nearer the center of business and popu- 
lation in Boston than the passenger station of the Boston and 
Lowell, and equally commodious in its internal arrangements with 
that of the Boston and Lowell—I mean for passenger accommoda- 
tions? 

Ans. The passenger station of the Boston and Maine railroad 1s 
nearer the center of business and of population in the city of Bos- 
ton, and the fact that it isso has rendered it necessary for the Boston 
and Lowell railroad to offset, by more liberal accommodations in 
other respects, this advantage. ‘Thestation of the Boston and Maine 
railroad is not so commodius or so conveniently arranged for a pas- 
senger business as that of the Boston and Lowell road, and the fact 
that the Boston and Maine directors have publicly announced that 
they must have better accommodations for their business than they 
now enjoy, and have petitioned for authority to rearrange their 
whole passenger terminals in the city of Boston, would seem to me 
to put this beyond dispute. 

Cross-int. 24. So far as facility of access to the cars is afforded by 
any railroad station, is not the Boston and Maine passenger station 
in Boston as favorably arranged as any other in Boston? 

Ans. No, sir; [ don’t think itis. The Boston and Lowell and 
several others are better. : 

Cross-int. 25. Is it not true that for many years after the new pas- 
senger station of the Boston and Lowell road was built that station 
was inaccessible directly from the street in front of it by doors open- 

ing on the street,and that all passengers taking the cars were 
340 obliged togodown the side of the station, a hundred feet or so, 

in order to enter the train-house, and the same to leave the 
same ? 

Ans. It is true that the committee of the directors of the Nashua 
and Lowell and Boston and Lowell railroads, who had charge of 
the construction of the station, considered this method of entrance 
to be of great advantage. 

Cross-int. 26. Do you consider anybody but George Stark responsi- 
ble for the erection of a very elegant and expensive station upon 
Causeway street, the wall of which, fronting on said street, was not 
provided with doors or entrances from the street, and the only 
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access to which was by side entrances at considerable distances from 
the street ? 

Ans. I do. I consider that the directors of the Nashua and 
Lowell and of the Boston and Lowell railroads assumed all respon- 
sibility for the erection of that station, in that George Stark was 
merely the agent through whom they acted. If the plans were 
faulty and the construction not what it should have been, it was 
through the negligence, or lack of attention, or incompetence, or 
whatever you may call it, of the board of directors who allowed 
him to do as he did. I understand it that the’directors are the cor- 
poration and are responsible for the acts of the agents through whom 
the road is operated. 

Cross-int. 27. If I understand you correctly, you suppose that in 
the erection of this new station in Boston, as the property of the 
Boston and Lowell Corporation, Mr. Stark was acting as the agent 
of the Nashua and Lowell railroad directors as much as he was as 
the agent of the Boston and Lowell railroad directors; am I correct 
in this? 

Ans. I understood that George Stark, in the matter of the erec- 
tion of the station, acted as the agent or executive officer of a com- 
inittee of both boards of directors, the Nashua and Lowell and 
Boston and Lowell. 

Cross-int. 28. Before the new passenger station was provided with 
openings directly from Causeway street,do you think it was suitable 
or convenient for the accommodation of passengers ? 


Ans. I| do not. 
CHAS. 8S. MELLEN. 
Attest: JOHN G. STETSON, Examiner. | 


O41 Deposition of William 8. Gardner. 


Direct examination by A. A. Strout, Esq., of counsel for 
defendants: 


Boston, Sept. 22, 1885. 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. William 8. Gardner; fifty-seven; Newton, Mass.; and am 
one of the associate justices of the superior court of the Common- 
wealth of Massachusetts. 

Int. 2. Were you oneof the arbitrators under the agreement between 
the Nashua and Lowell Railroad Corporation and the Boston and 
Lowell Railroad Corporation, marked “ Exhibit 75,” now shown 
you, and whether or not said exhibit is the original before the 
arbitrators, with the schedules thereto attached ? 

Ans. I am. This is the original before the arbitrators, and I 
have no doubt the schedules were attached, except Exhibit 9, which, 
as I understand it is agreed, was attached afterwards as an amend- 
ment and was before us. 

Int. 3. Whe were associated with you as arbitrators ? 

Ans. Mr. Elias Merwin and Judge Waldo Colburn, then on the 
supreme judicial court of Massachusetts. 
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Int. 4. State whether or not the arbitrators met the parties, and 
whether the hearing continued from time to time by adjournment. 

Ans. All the arbitrators met the parties, and the case was con- 
tinued from day to day to hear evidence. On the first day the 
Nashua railroad was represented by Judge Hoar and Mr. Brooks, 
and the Boston and Lowell Railroad by Col. George and Mr. 
Richardson, and the same counsel continued at the various adjourn- 
ments and hearings. 


Int. 5. Please examine Defendants’ Exhibit 76, now handed vou, 


and state whether the same is the original award made by the arbi- 
trators therein named under the agreement above referred to, and 
whether the same, after its signature, was published by the arbitra- 
tors and given to the Boston and Lowell Railroad. 

Ans. This is the original award signed by each one of the arbi- 
trators Aug. 7, 1883, and the same was published to the parties. I 
think ths original was given to the Boston and Lowell rail 

road. 
O42 Int. 6. Refreshing your recollection from the original 
award, Exhibit 76, will you please state whether, by agree- 
ment of the parties, any of the claims submitted to the arbitra- 
tors were selected and considered by the arbitrators separately ? 
And, if yea, please state what claims were so selected and separately 
considered by you. 

Ans. In the early part of the hearing, I think upon the first day, 
it was agreed by the parties that the arbitrators should first hear, 
consider, and determine the claims of the Nashua and Lowell Rail- 
road Corporation marked “ Nos. 5,4, 5 and 6” in their statement of 
claims annexed to the agreement to refer, entitled Exhibit 1, before 
entering upon a hearing of any other ciaims of either party under 
such submission. With the request and at the consent of both 
parties, the arbitrators thereupon proceeded to hear the respective 
parties in reference to said 5d, 4th, 5th, and 6th claims of the Nashua 
and Lowell Railroad Corporation, and fully heard and considered 
the proofs and arguments of the said parties with reference thereto. 

Int. 7. State whether or not the arbitrators subsequently met 
the parties and their counsel and announced their award and deter- 
mination in relation to said items, and if you answer in the aflirma- 
tive, state whether, according to vour recollection, such award and 
determination was in writing, whether it was signed by the arbitra- 
tors, and the circumstances connected with its announcement. 

Ans. On the 25d of May, 1885, at the office of Mr. Merwin, in 
Boston, the arbitrators made their first award and determination in 
respect to said claims, and announced the same to the seid parties, 
who were present by their said respective counsel. This award 
was in writing and was read to the parties by Mr. Merwin, chair- 
man of the board of arbitrators, each of the other arbitrators being 
present. My recollection is that this award was originally prepared 
by Mr. Merwin, was in his handwriting, that it had been pre- 
viously read to the board of arbitrators and assented to by them, 
and that it was not signed by any of the arbitrators. 

Int. 8. Please refresh your recollection from the award, Exhibit 
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76, handed you, and state, according to your best recollection, what 
the decision and award so announced by the arbitrators was. 
(Objected to, that inasmuch as it appears that the award was in 
writing it is not capable of proof by parol.) 


343 Ans. According to the best of my recollection, the award 
which was read by Mr. Merwin, as above stated, was as fol- 
lows: 


“Several of the claims made by the Nashua and Lowell Railroad 
Corporation against the Boston and Lowell Railroad Corporation 
were, by consent of both parties, submitted to the referees for their 
award and determination with the understanding and reservation 
that the remaining claims made by the respective parties were to 
remain open, either for adjustment by the parties themselves or for 
future hearing and determination by the referees. The items sub- 
mitted to the referees, and upon which they have been requested to 
pass, are those numbered 3,4,5, and 6 in Exhibit 1, annexed to the 
agreement of reference. The referees have considered these items 
and are of the opinion, and so award and determine, that the Nashua 
and Lowell Railroad Corporation is not entitled to recover anything 
from the Boston and Lowell Railroad Corporation in respect to either 
of said items.” 


Int. 9 After the announcement and publication of the award 
testified to in your last answer, please state whether any further tes- 
timony in relation thereto was offered by either party, and whether 
there was any change ever made by ihe arbitrators in said award 
after the same was published by them. 

Ans. ‘There was not. 

Int. 10. Have you the written award to which you have testified ; 
and, if not, where is the same to be found, so far as you know ? 

Ans. I have not the original written award, and the last I saw of 
it it was in the hands of Mr. Merwin. 

Int. 11. Whether or not, after the publication of said award, the 
hearing was adjourned with the consent of the parties. 

Ans. It was, by agreement of all parties, adjourned to June 29, 
1883, at Boston. 

Int. 12. Was said award ever withdrawn by the arbitrators, to 
vour knowledge? 

Ans. It was not. 


Cross-examination by Francis A. Brooks, Esq., of counsel 
for complainants : 


Cross-int. 13. Are you aware that a suit was afterwards brought 
by the Boston and Lowell Railroad Company v. The Nashua and 
Lowell Railroad Company to recover the amount awarded to 

344 this company by the Exhibit No. 76; and that it was finally 
adjudged by the court of which you are an associate justice 

that the power of the arbitrators had ceased by revocation of the 
Nashua and Lowell -Railroad Company before any final award by 
the arbitrators, or to that effect? 
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(Objected to as new matter, not inquired of in the direct examina- 
tion, as incompetent and immaterial, and as misstating such decision 
as the superior court may have made.) 


Ans. I know that the superior court gave judgment for the Nashua 
and Lowell railroad in a suit brought by the Boston and Lowell 
railroad to recover the amount awarded by the first award. I did 


not sit in the trial of this case. 1 
WM. J. GARDNER. 

Attest: JOHN G. STETSON, Examiner. ’ 
Deposition of William #1. Coolidge. | 

Direct examination by Jostam H. Benton, Jr., Esq., of coun- | 

sel for defendants: 


Boston, Sept. 23, 1885. 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. William H. Coolidge; twenty-six; Natick, Mass.; lawyer; 
practising in Boston. 

Int. 2. Are you now in the employment, as assistant counsel at 
Boston, of the Boston and Lowell Railroad Corporation, and have 
you examined and become familiar with the special laws of the 
Commonwealth of Massachusetts in relation to said corporation and 
to the Salem and Lowell and Lowell and Lawrence railroads, and 
also with the general laws of said Commonwealth with reference to 
contracts or leases between railroad corporations? ; 

i 
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Ans. | am so employed and have made such examination, and 
have made myself familiar with the laws above stated. 

Int. 3. Was there any special statute of the Commonwealth of 
Massachusetts in force on Oct. 1, 1858, which authorized the Boston 
and Lowell Railroad Corporation to take a lease of the Salem and 

Lowell railroad or Lowell and Lawrence railroad, or which 
345 authorized the Salem and Lowell Railroad Corporation or 

the Lowell and Lawrence Railroad Corporation to lease their 
respective roads to the Boston and Lowell Railroad Corporation ? 

Ans. There was no such statute. 

Int. 4. Was there any general statute of the Commonwealth of 
Massachusetts in force Oct. 1, 1858, which authorized the lease of one 
railroad by another railroad corporation ? 

Ans. There was not. 
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No cross-examination. 


WILLIAM HH. COOLIDGE. | 
Attest: JOHN G. STETSON, Examiner. 
Deposition of- Henry A. Church. 
Direct examination by Jostan H. Benton, Jr., Esq., of coun- 
sel for defendants: 
Boston, Sept. 24, 1885. | 
Int. 1. Please state your name, age, residence, and occupation. | 
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Ans. Henry A. Church; sixty ; Cohasset, Mass.; I am and have 
been treasurer of the Ogdensburg and Lake Champlain Railroad 
Company for nineteen years. 

Int. 2. Have you, in vour custody as such treasurer, the original 
articles of agreement described in direct Int. 184, in the deposition 
of C. E. A. Bartlett, on page 328 of the printed record, known as 
the Northern Transportation Company contract, dated Feb. 24, 1871, 
and are the signatures thereto genuine, and is or is not the printed 
copy thereof furnished by Mr. Bartlett as Exhibit 82 to his depo- 
sition a copy which was used and acted upon by the parties 
thereto ? 


(Objected to as wanting in definiteness, incompetent, and calling 
for information as to signatures which the witness would not, by the 
paper produced, be qualified to give or allowed to give.) 


Ans. I have the original articles of agreement referred to and I 
have them here for inspection. ‘To my best knowledge and belief, 
the signatures are genuine. I should say the copy furnished by Mr. 
Bartlett is one of the printed copies used and acted upon by the 
parties. I have not examined it word by word, but I believe it to 

be correct. 
346 Int. 3. Have you in your custody as such treasurer the 

original contract, dated Feb. 24, 1870, deseribed in direct Int. 
178, in the deposition of C. FE. A. Bartlett, on page 327 of the printed 
record, and are the signatures thereto genuine, and is or is not the 
printed copy thereof furnished by Mr. Bartlett as Exhibit 80 to his 
deposition a copy which was used and acted upon by the parties 
thereto ’ 

(Objected to as incompetent and calling for’ information which 
must be furnished by producing the paper itself, no paper yet being 
produced by the witness as the original.) 

Ans. I have in my custody the contract described. It is at the 
present moment in the hands of Mr. Sidney Bartlett, counsel for the 
Ogdensburg road, who is out of the city. As to the signatures, I 
wish to refresh my recollection by inspection of the original con- 
tract. The printed copy furnished by Mr. Bartlett as Exhibit 80 
is one of the printed copies used and acted upon by the parties 
thereto. I have not made a careful comparison of it with the 
original. 

(Adjourned.) 

Sept. 25, 1885. 

Int. 4. Have you now here the original contract referred to in the 
last question and answer, and will you make it an exhibit to this 
deposition; or, if you deeline to make the original an exhibit, will 
you make a copy thereof an exhibit? 

(Objected to as immaterial, and defendants are required to prove 


the signatures and execution of any instrument desired to be put in 
evidence.) 
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Ans. I have the original contract here. I know the following sig- 
natures to be genuine: The Trustees and Managers of the Vermont 
Central and Vermont and Canada railroad; there are four signa- 
tures here and I know two of them to be genuine—J. Gregory Smith 
and B. P. Cheney; the Boston and Lowell Railroad Corporation, 
signing by their committee, F. Lb. Crowninshield, J. G. Abbott, 
George Stark; the Nashua and Lowell Railroad Corporation, by 
their committee, F. B. Crowninshield, George Stark. ‘The other sig- 
natures I do not know. I decline to make this original contract an 
exhibit, but I will furnish a copy, known to me to be a true copy, to 
be annexed to this deposition as Defendants’ Exhibit 85. 

O47 (Defendants’ counsel requests the examiner to compare the 

copy furnished by the witness with the original, and to attest 
it as a true copy if he finds it to be a true copy, and the examiner 
compares and attests it accordingly. 

Copy furnished by the witness, attested by the examiner, is marked 
“ Defendants’ Exhibit 55, J. G.S., ex’r,” and put in evidence.) 


Int. 5. Will you make the original a of agreement referred 
to in Int. 2 of this de position an “exhibit, o ‘,1f you decline to make 
the original an exhibit, will you make a ee thereof an exhibit? 

Ans. I decline to make the original an exhibit, but I will furnish 
a copy thereof, known to me to be a true copy, to be annexed to this 
deposition as an exhibit. 


(Defendants’ counsel requests the examiner to compare and attest 
the same, as requested, with regard to the last copy produced by the 
witness, which the examiner does. 

Copy furnished by the witness, attested by the examiner, is 
marked “ Defendants’ Exhibit 84, J. G.S., ex’r,” and put in evidence.) 


Cross examination by ALFrrep 8S. Hatt, Esq., of counsel for 
—— 


Cross-int. 6. Did you witness the execution of the instrument pro- 
duced by you nee day in answer to Int. 4? 

Ans. | ‘ not. 

Cross-int. 7. Have you any knowledge as to the genuineness of 
the sign: need thereto, except that you have elsewhere seen the sig- 
natures of some of the parties ? 

Ans. Th: e is the only way in which I ean testify. 

Cross-int. 8. Can you tell how many copies of Said instrument 
thus exec mete are in existence * 

Ans. I cannot. 

Cross-int. 0. What leads you to testify that said instrument or 
paper is the original contract ? 

Ans. It has been in my possession since its execution, until I 
placed it in the hands of Sidney Bartlett, counsel of the Ogdens- 
burg and Lake Champlain Railroad Company, to be used in suits 
against the Boston and Lowell and Lowell and Nashua railroads 
and the Northern railroad of New Hampshire. He has had 


airtel cei ee 


348 it about two years, I think, and I have taken it from him 
this morning and am to return it to him after its use here. 

Cross-int. 10. Who are the attesting witnesses upon the instru- 
ment produced by you in answer to Int. 2? 

Ans. E. D. Childs,as to P. Chamberlin; E. H. Church, as to John 
C. Pratt, president. 

Cross-int. 11. Did you witness any of the signatures or do you 
know anything of their genuineness upon this particular piece of 
paper? 

Ans. I was not a witness and know nothing as to these signatures 
upon this paper. What I mean to say is that I recognize these sig- 
natures, from their similarity to other signatures, as genuine. I 
know nothing as to the making of the signatures themselves. 


HENRY A. CHURCH. 
Attest: JOHN G. STETSON, Evaminer. 


Deposition of Josiah G. Abbott. 


Direct examination by Josern H. Benton, Jr., Esq., of coun- 
sel for defendants: 


Boston, Sept. 25, 1885. 


Int. 1. Please state your name and if you have previously testi- 
fied in this cause. 

Ans. Josiah G. Abbott; I have. 

Int. 2. It appears by the record of the directors of the Nashua and 
Lowell railroad, found on page 367 of the printed record, that on 
Noy. 28, 1869, you were appointed, together with Mr. Crowninshield 
and a manager, a committee to negotiate contracts with the North- 
ern connecting roads, and that on Jan. 25, 1870, that committee re- 
ported to the said directors a draft for a contract, as appears by 
extract from the records of the directors, found on page 367 of the 
printed record, and were authorized to conclude a contract with the 
Concord, Northern and Vermont Central roads for the term of 
twenty years. I now show you Defendants’ Exhibit 79 to deposi- 
tion of C. E. A. Bartlett, purporting to be a copy of such a contract, 

and ask what action the committee took and what contract, 
349 if any, they executed in pursuance of the authority granted 
by said votes” 

(Objected to as incompetent and immaterial and as calling for 
matter of contract which must be shown by producing the contract 
itself, if at all.) 


Ans. I cannot testify to the dates referred to from recollection, of 
course; but I do recollect perfectly well that at about the time of 
the dates referred to I was one of the committee appointed by the 
directors of the Nashua and Lowell railroad for the purposes in- 
quired of in the question. I was also one of a committee appointed 
by the Boston and Lowell for the same purpose. We proceeded 
directly to the business of negotiating contracts with the Northern 
railroads and reported, I should say, a draft of a contract with the 
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Northern lines of road, being the Concord, Northern, and Vermont 
Central. We were authorized to sign a contract with those railroads 
by the directors of the Nashua and Lowell railroad, and also the 
Boston and Lowell; and, as one of the committee, I did sign a con- 
tract with those roads in behalf of the Nashua and Lowell railroad. 
I have no doubt that the exhibit referred to in the question is a true 
copy of the contract signed by me, because on examining this copy 
it seems to be the one I helped make and signed, and printed copies 
of the contract were made, of which the exhibit referred to isone. I 
had one also of the same printed copies, and it has been in my pos- 
session most of the time up to this time. 


(Last part of answer objected to as inadmissible proof of a contract, 
the original of which should be produced.) 


Int. 3. It appears by a copy of the vote of .the directors of the 
Nashua and Lowell! railroad, found on page 368 of the printed 
record, that on Feb. 14, 1870, said directors appointed you, Mr. 
Crowninshield, and the manager a committee empowered to nego- 
tiate and conclude a contract in connection with other railroad 
companies between Boston and Rouse’s Point for the traffic of the 
Ogdensburg and Lake Champlain railroad. I now show you De- 
fendants’ Exhibit 80 to deposition of C. E. A. Bartlett, found on 
page — of the printed record, and ask whether that is a correct copy 
of the agreement executed by said committee ? 

(Same objection as to above question and answer.) 

300 Ans. Of course I cannot say from recollection that the pre- 

cise dates referred to are correct, but, about the time referred 
to, lam sure that [ was appointed one of a committee by the di- 
rectors of the Nashua and Lowell Railroad Company, and also one 
of a committee of the Boston and Lowell Railroad Company, for the 
purposes named in the question, and, as one of said committees, I 
assisted in negotiating and making a contraet such as referred to in 
the question, and I executed such a contract as one of a committee 
in behalf of the Boston and Lowell railroad. I also executed a con- 
tract subsidiary to it, and really a portion of that contract, as one of 
a committee in behalf of the Boston and Lowell railroad, and also 
on behalf of the Nashua and Lowell railroad. 1 have no doubt the 
exhibit produced is a true copy of said contract. I desire to say that 
the subject and substance of the contract were discussed by and 
known to all the directors of both corporations before it was exe- 
cuted. 

Int. 4. It appears from the record of the meeting of the directors 
of the Nashua and Lowell railroad held Feb. 6, 1861, found on page 
369 of the printed record, that you, Mr. Crowninshield, and the 
manager were appointed a committee with power to execute con- 
tracts to retain the business of the Western lakes to the line. I now 
show you Defendants’ Exhibit 52 to deposition of C. E. A. Bartlett, 
found on page -—, purporting to be an agreement with reference to 
the business of the Northern Transportation Company boats, and 
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ask you what action was taken, if any, by said committee under said 
vote ? 


(Same objections.) 


Ans. I was appointed one of a committee by the directors of the 
Nashua and Lowell railroad and one of a committee by the Boston 
and Lowell railroad for the purpose of negotiating and making 
such a contract as that named in the question. As one of said com- 
mittees, | assisted in making and negotiating such a contract, and I 
executed such a contract as one of a committee in behalf of the 
Nashua and Lowell Railroad Corporation, and also as one of a com- 
mittee in behalf of the Boston and Lowell Railroad Corporation. I 
have no doubt the exhibit named in the question (Exhibit 82) isa 

true copy of the contract executed by me, as I have been very 
301 familiar with it for several years past. I can say the terms 

of this contract—the substance of it—were discussed by and 
known to all the directors of both corporations before it finally went 
into effect. 

Int. 5. Referring to this printed copy, Exhibit 82, do you know 
whether it was made at or about the time the contract was executed, 
and was or was not acted upon by the Nashua and Lowell and Bos- 
ton and Lowell roads and other parties thereto as a true copy of an 
original contract ? 

(Objected to as immaterial.) 


Ans. I know copies of the contract were printed either at the time 
or soon after the execution of the contract, of which Exhibit 82 is 
one, I have no doubt. I have no doubt I have had in my posses- 
sion one of said printed copies most if not all the time since it was 
printed, and the printed copy was usually referred to as a matter of 
convenience instead of the written contract. The printed copy was 
always used and acted upon as a correct copy of the contract. The 
contract was acted under and upon by both the Nashua and Lowell 
and the Boston and Lowell railroad corporations for more than a 
year—I think nearly two years—after its execution, and both cor- 
porations received all the benefits arising thereunder. It finally 
failed, not through any act of either corporation, but through the 
act of the Northern Transportation Company. 

(Last part of answer objected to as irresponsive.) 


Int. 6. Do vou know whether at any time before the Salem and 
Lowell and. Lowell and Lawrence railroads were controlled by the 
Nashua and Lowell and Boston and Lowell railroad corporations 
their roads were actually operated, together with the roads of the 
Boston and Maine Railroad Company, as a competing line to the 
Boston and Lowell between Lowell and Boston; and, if so, was such 
competition beneficial or otherwise to the Boston and Lowell and 
Nashua and Lowell railroads ? 


(Objected to as immaterial and irrelevant.) 


Ans. They were so operated at that time to the very great injury 
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of the Boston and Lowell railroad. The competition by the said 
three railroads was very injurious to the Boston and Lowell railroad, 
in my judgment, and I believe also was very injurious to the inter- 
ests of the Nashua and Lowell railroad. 
do2 Int. 7. Are you a member of the bar of this circuit and of 
the Commonwealth of Massachusetts, how long have you 
been in practice, and have you or not been familiar with the special 
and general railroad laws of the Commonwealth during that time, 
and especially with the special laws relating to the Boston and Low- 
ell, Salem and Lowell, and Lowell and Lawrence railroads ? 

Ans. I have been in full practice in the Federal and State courts 
for forty years. My business has made me familiar with the general 
laws relating to railroads in this State, and my employment for 
thirty years or more as counsel for the Boston and Lowell railroad 
has made me familiar with all the special acts having reference to 
the railroad corporations inquired of. 

Int. 8. Do you know whether at the time the Salem and Lowell 
and Lowell and Lawrence roads were leased to the Boston and Low- 
ell railroad in October, 1858, there was any special statute author- 
izing such leases or any general law under which an operating con- 
tract could be made between said roads unless such contract was 
authorized by chapter 99 of the Laws of 1838, under which said leases 
were assumed to be made? 


(Objected to as immaterial and an improper way of proving law.) 


Ans. I recollect no special law authorizing leases referred to. I 
believe the leases or contracts referred to were made under and by 
virtue of the act of 1838, referred to in the question. I recollect of 
no other law on that subject at that time. 

Int. 9. | now show vou a paper purporting to be the original con- 
tract, a copy of which is Defendants’ Exhibit 80 to deposition of C. 
I. A. Bartlett, with reference to which you have testified, and ask 
whether you know that to be the original of said contract, and 
whether the signatures thereto are genuine ? 


(Objected to for assuming that Exhibit SO is a copy of paper pro- 
duced, and as immaterial.) 


Ans. The paper produced is the original contract referred to. I 
signed it. ‘The signatures of Cheney, Crowninshield, Stark, Sterns, 
and Crocker [ am very familiar with, having seen them write many 
times. ‘Those signatures are genuine beyond all question. Some 

of them I saw written. 
300 Int. 10. I now show you a paper purporting to be the 
original contract, of which Defendant’s Exhibit 82 to depo- 
sition of C. I. A. Bartlett purports to be a copy, and ask you 
whether that is the original of such contract and whether the signa- 
tures thereto are genuine? 


(Same objections, and plaintiffs insist that signatures shall be 
proved by the attesting witnesses only.) 


“ 


THE BOSTON & LOWELL RAILROAD CORPORATION ET AL., &C. 


Ans. The paper produced is the original contract. My own sig- 
natures are genuine. ‘The signatures of John C. Pratt, Crownin- 
shield, Stark, Choate, and Stearns are genuine beyond all question. 
I am familiar with all of them, having seen them write many times. 
I have no doubt the signature of Chamberlin is also genuine, as I 
have seen him write several times, and my belief and best recollec- 
tion is that I saw him sign this very paper. I know I saw Mr. 
Crowninshield and Mr. Stark and also Mr. Stearns and Mr. Choate 
sign. I think L saw Mr. Pratt sign. 


Cross-examination by ALrrep S. Hatt, Esq., of counsel for 
complainants: 


Cross-int. 11. Upon Defendants’ Exhibit 82 referred to in the last 
question the fourth signature is as follows: 
“TRUSTEES AND MANAGERS VT. CENTRAL 
AND VT. AND CANADA RAILROADS, 
By J. GREGORY SMITH. ‘[1. s.]” 


And the fifth signature is— 
“J. GREGORY SMITH. ) [L. s.)” 
GEORGE STARK. — 


Please look at the paper you produce or declare to be the original 
and say if either of these signatures appear thereon, and whether 
the purported copy is actually a copy. 

Ans. These signatures do not appear upon the original paper 
handed to me, and, so far as those three signatures are concerned, the 
paper, Exhibit 82, 1s not a copy of that paper. How the discrepancy 
arose 1 cannot say, but I know the contract was acted upon by the 
Vermont and Canada railroad and by those representing it and by 

the trustees and managers of the Vermont Central and Ver- 
354 mont and Canada railroads and by J. Gregory Smith and 

George Stark, trustees, until the failure of the Northern Trans- 
portation Company. Ihave not compared word by word the ex- 
hibit with the original, but still, having been very familiar with that 
contract and that printed copy, I still say | have no doubt one is a 
copy of the other, and at any rate the copy was acted upon asa true 
copy. 3 
Cross-int. 12. Please state who are the attesting witnesses upon the 
purported original. 

Ans. E. D. Childs to signature of Chamberlin; E. H. Church to 
signature of Pratt. 

Cross-int. 138. Do you kuow whether Exhibit 80, mentioned in Int. 
9, is a true copy of the paper you have testified in regard to? 

Ans. Not by comparing word by word the copy with the original, 
but still I have no doubt, from my-familiarity with the contract, that 
it is a true copy. 

Cross-int. 14. Int. 4 refers to record of directors of Nashua and 
Lowell meeting of Feb. 6, 1871, which is before you. At the begin- 
ning of the record are these words: “ The directors of the Boston 
and Lowell Railroad Company were present in joint session.” Was 
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not the vote quoted in that interrogatory submitted to both boards 
of directors—i. e., the Boston and Lowell and Nashua and Lowell 
boards—sitting together at the same time and atthe same table, or 
jointly, and not separately as for the separate action of the two 
boards of directors ? 

Ans. I have no recollections as to the details in reference to the 
passage of those votes by either of the corporations. I have no 
doubt, from my knowledge of the general course of business of the 
two boards when sitting together, that the vote was put by the pre- 
siding officer to each board of directors separately. 

Cross-int. 15. Was not the vote so passed by both boards presented 
by only one person and was not the same committee appointed to 
represent the joint interests of the two corporations at the same 
time? 

Ans. I baven’t the sligntest recollection whether the votes were 
presented by one or more persons. It appears by the record that 
the same persons were appointed a committee for each corporation 

and at the same meeting. 
OOO Cross-int. 16. And in acting as one of such committee vou 

acted in the joint interest of both, did you not? And did 
you not, under such appointment, sign an instrument dated Aug. 
29, 1871, a copy of which is now shown you, the signatures to which, 
on the part of yourself and the other members of the committee, is In 
these words? “ Boston and Lowell and Nashua and Lowell Railroad 
Corporations, by F. Lb. Crowninshield, George Stark, J. G. Abbott, 
committee.” 

Ans. Acting as a committtee for each of the corporations in ref- 
erence to this matter, I did that which I believed honestly was for 
the interest of each corporation, and | believe the interests of the 
two corporations in reference to the matter were identical. The 
paper referred to in the question was signed as set forth in the ques- 
tion, and I had no doubts then and have none now that such sign- 
ing was equally binding upon both corporations as if the committee 
had signed separately for each corporation. 

Cross-int. 17. In your answer to Int. 2 you sav that you signed a 
contract with the northern roads in behalf of the Nashua and Lowell 
road. Did you not, in same manner and at same time, sign on be- 
half of the Boston and Lowell railroad ? 

Ans. I did so sign at the same time and in the same manner in 
behalf of the Boston and Lowell road. 

Cross-int. 18. In signing the instrument dated Aug. 29, 1871, if 
you were not acting under a vote passed by joint action of the two 
boards, as distinct from the separate action of independent corpora- 
tions, is it not probable that you would have made separate signa- 
tures for each corporation ? 

Ans. I no not think it is. That was a memorandum between a 
portion of the signers of the main contract, and I should have been 
just as likely to have signed it in that way, whether the meeting of 
the directors of the corporations had been joint or separate. 

G. ABBOTT. 


Attest: JOHN G. STETSON, Examiner. 
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306 Boston, Sept. 16, 1885. 


Counsel for defendants offers in evidence sects. 11 and 12 
of chap. 133 of General Statutes of the State of New Hampshire re- 
lating to the general powers of corporations, which are as follows: 

“Sect. 11. All accounts and minutes of business of the corpora- 
tion, kept by its treasurer or by any officer or agent thereof, all rec- 
ords of certificates and transfers of shares, all original certificates 
and transfers on file, and original papers and evidences of debts due 
to such corporation shall be subject to the inspection of every member 
and stockholder and of every ereditor thereof whose demand is due 
and unpaid so far as they have, any relation to the claim of such 
creditor. ' 

Sect. 12. The clerk, treasurer, or other officer or agent of any cor- 
poration having the keeping of any such record, account, or paper, 
when required by any member or stockholder or by any such cred- 
itor, on payment or tender of the like fees as are by law allowed to 
clerks of courts for such service, shall furnish a certified copy of any 
vote, record, or account and of any original paper which such party 
is entitled to inspect.” 

Counsel for defendants puts in evidence sects. 1 and 2 of chap. 99 
of the Laws of 1838 of the Commonwealth of Massachusetts, entitled 
‘“ An act authorizing railroad corporations to make certain contracts,” 
as follows: | 

“Section 1. Any railroad corporation which has been or may be 
created by this Commonwealth or by the concurrent acts of this 
Commonwealth and any other adjoining State is hereby authorized 
to contract with any other railroad corporation created as aforesaid 
whose road enters upon or is connected with the road of the corpora- 
tion so contracting to do and perform all the transportation of per- 
sons and freight upon and over said railroad upon such terms and 
conditions as may be mutually agreed by the parties. 

Secr. 2. Any railroad corporations which may make such con- 
tracts shall append to their next annual reports a copv of said 
contracts, and shall, in their annual reports of their receipts and ex- 
penditures, specify their receipts and expenditures under said con- 
tracts, and the income arising from said contracts for transportation 
shall be subject to the provisions of law in regard to the right of the 
Commonwealth to reduce the tolls on said roads or to purchase said 
roads in the same manner as the income arising from the use of 

said roads is made subject.” 
357 Counsel for defendants offers in evidence chap. 386 of the 
Acts of the Legislature of Massachusetts for the year 1859 as 
follows : 


“Chapter 386, Massachysetts Statutes of 1855. 


An act to establish an independent line of railroad communication 
between Boston and Lowell. 


Section 1. The Lowell and Lawrence Railroad Company, the 
Salem and Lowell Railroad Company, and the Boston and Maine 
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railroad are hereby authorized to make arrangements between them- 
selves for the use in common of these sections of their several rail- 
roads which lie between Lowell and Boston, to wit, that section of 
the Lowell and Lawrence railroad which lies between Lowell and 
the point of junction with the Salem and Lowell railroad in Tewks- 
bury; that section of the Salem and Lowell railroad which lies 
between said last-named point and a convenient point of junction 
with the Boston and Maine railroad in Wilmington, and that sec- 
tion of the Boston and Maine railroad which lies southwardly: of 
said last-named point; and the above-named corporations, in con- 
formity to such arrangements, may use said sections of their several 
railroads or permit the same to be used for the transportation of 
persons and property. 


Sect. 2. Any person or corporation who may sustain damage by 
reason of any acts done by the three corporations above named or 
either of tiem in pursuance of the authority granted by this act 
may have the same estimated in the manner now provided by law 
for the estimation of damages caused by the laying out, making, 
and maintaining of a railroad: but the application shall be made 


to the county commissioners of the county of Middlesex ; and if 


either party, being dissatisfied with such estimate of damages, shall 
apply for a jury the jury shall be taken from such towns in said 
county as any justice of the court of common pleas shall direct, and 
the sheriff shall apply to some one of said justices for such direction, 
and it shall be the duty of said justice to - name the towns from 
which the jury shall be taken in the manner prescribed by law. 


Sect. 3. The three railroad corporations named in the first section 
of this act are authorized to run trains through from Lowell to 
Boston and from Boston to Lowell, over the three aforesaid sections 
of railroad, without change of ears or loss of time, for the convey- 
ance of passengers and merchandise over any portion of the line 
between Boston and Lowell, and to sell tickets and to receive pay- 
ment of money in their cars for the transportation of passengers as 
aforesaid, and to make joint tariffs for the transportation of mer- 
chandise: Provided, That this section shall not be construed to per- 

mit said corporations or either of them to transport pas- 
398  sengers or freight from Boston, Charlestown, Cambridge, or 

Somerville to any point within five miles of the northerly 
terminus of the Boston and Lowell railroad or from any point within 
five miles of the northerly terminus of said last-named railroad to 
Boston, Charlestown, Cambridge, or Somerville. 


Sect. 4. The first two sections of this act shall take effect when 
the same shall have been accepted by all the corporations therein 
named, but the last two sections shall take effect from and after the 
passage of this act.” 
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Counsel for defendants offers in evidence chap. 161 of the Acts of 
the Legislature of Massachusetts for the year 1856 as follows: 


“Chapter 161, Massachusetts Statutes of 1856. 


An act concerning the Boston and Lowell and Salem and Lowell 
Railroad Companies. 


Be it enacted, etec., as follows: 

Section 1. The Salem and Lowell Railroad Company are hereby 
authorized to enter upon the Boston and Lowell railroad from the 
Lowell and Lawrence railroad at any convenient point of junction 
in Lowell, and may use so much of the Boston and Lowell railroad 
as lies north of the tract leading to the Lowell bleachery and all the 
branches of said last-named railroad in the city of Lowell; and said 
Boston and Lowell and Salem and Lowell Railroad Companies are 
hereby invested with all the rights, powers, and privileges of rail- 
road corporations whose railroads are connected by law. 

Section 2. This act shall take effect as soon after the passage 
thereof as the same shall have been accepted by the Boston and 
Lowell and Salem and Lowell Railroad Companies at meetings 
legally called for the purpose. 

May 8, 1856.” 


Copies of the original leases of the Salem and Lowell and the 
Lowell and Lawrence Railroad Corporations to the Boston and 
Lowell Railroad Corporation, dated Oct. 1, 1858, are made Defend- 
ants’ Exhibits 85 and 86 by agreement,-and are as follows: 

(The above-described papers here read are marked, respectively, 
“ Defendants’ Exhibit 85, J. G.S., ex’r,” and “ Defendants’ Exhibit 
86, J. G.S., ex’r,” and printed with the other exhibits in this case.) 

Counsel for defendants also puts in evidence sect. 115 of chap. 63 
of the General Statutes of the Commonwealth of Massachusetts, 
enacted Dec. 28, 1859, as follows : 


359 General Statut-s of Massachusetts, Chapter 63, of Railroad Cor- 


porations. 


Relations of connecting roads. 


* or oo * * * * 


“Section 115. Two corporations created by this State or by the 
eoncurrent acts of this and an adjoining State, whose roads enter 
upon or connect with each other, may contract that either corpora- 
tion shall perform all the transportation of persons and freight upon 
and over the road of the other. The income arising from such con- 
tracts shall be subject to the provisions of law in regard to the right 
of the State to purchase the roads or reduce their tolls in the same 
manner as that arising from the use of the roads.” 
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railroad are hereby authorized to make arrangements between them- 
selves for the use in common of these sections of their several rail- 
roads which lie between Lowell and Boston, to wit, that section of 
the Lowell and Lawrence railroad which lies between Lowell and 
the point of junction with the Salem and Lowell railroad in Tewks- 
bury; that section of the Salem and Lowell railroad which lies 
between said last-named point and a convenient point of junction 
with the Boston and Maine railroad in Wilmington, and that sec- 
tion of the Boston and Maine railroad which lies southwardly of 
said last-named point; and the above-named corporations, in con- 
formity to such arrangements, may use said sections of their several 
railroads or permit the same to be used for the transportation of 
persons and property. | 


Sect. 2. Any person or corporation who may sustain damage by 
reason of any acts done by the three corporations above named or 
either of them in pursuance of the authority granted by this act 
may have the same estimated in the manner now provided by law 
for the estimation of damages caused by the laying out, making, 
and maintaining of a railroad: but the application shall be made 
to the county commissioners of the county of Middlesex ; and if 
either party, being dissatisfied with such estimate of damages, shall 
apply for a jury the jury shall be taken from such towns in said 
county as any justice of the court of common pleas shall direct, and 
the sheriff shall apply to some one of said justices for such direction, 
and it shall be the duty of said justice to name the towns from 
which the jury shall be taken in the manner prescribed by law. 


Sect. 5. The three railroad corporations named in the first section 
of this act are authorized to run trains through from Lowell to 
Boston and from Boston to Lowell, over the three aforesaid sections 
of railroad, without change of cars or loss of time, for the convey- 
ance of passengers and merchandise over any portion of the line 
between Boston and Lowell, and to sell tickets and to receive pay- 
ment of money in their cars for the transportation of passengers as 
aforesaid, and to make joint tariffs for the transportation of mer- 
chandise: Provided, That this section shall not be construed to per- 

mit said corporations or either of them to transport pas- 
398  sengers or freight from Boston, Charlestown, Cambridge, or 

Somerville to any point within five miles of the northerly 
terminus of the Boston and Lowell railroad or from any point within 
five miles of the northerly terminus of said last-named railroad to 
Boston, Charlestown, Cambridge, or Somerville. 


Sect. 4. The first two sections of this act shall take effect when 
the same shall have been accepted by all the corporations therein 
named, but the last two sections shall take effect from and after the 
passage of this act.” 
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Counsel for defendants offers in evidence chap. 161 of the Acts of 
the Legislature of Massachusetts for the year 1856 as follows: 


“Chapter 161, Massachusetts Statutes of 1856. 


An act concerning the Boston and Lowell and Salem and Lowell 
Railroad Companies. 
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a» 
Be it enacted, ete., as follows: 
Section 1. The Salem and Lowell Railroad Company are hereby 
authorized to enter upon the Boston and Lowell railroad from the S 
Lowell and Lawrence railroad at any convenient point of junction i 
in Lowell, and may use so much of the Boston and Lowell railroad : 
as lies north of the tract leading to the Lowell bleachery and all the 7 
branches of said last-named railroad in the city of Lowell; and said "3 
Boston and Lowell and Salem and Lowell Railroad Companies are : 
hereby invested with all the rights, powers, and privileges of rail- ; 
road corporations whose railroads are connected by law. : 
Section 2. This act shall take effect as soon after the passage : 
thereof as the same shall have been accepted by the Boston and E 
Lowell and Salem and Lowell Railroad Companies at meetings f 
legally called for the purpose. ; 
May 8, 1856.” : 
L : 
Copies of the original leases of the Salem and Lowell and the ; 
Lowell and Lawrence Railroad Corporations to the Boston and : 
Lowell Railroad Corporation, dated Oct. 1, 858, are made Defend- : 
ants’ Exhibits 85 and 86 by agreement, and are as follows: f 
(The above-described papers here read are marked, respectively, [ 
“ Defendants’ Exhibit 85, J. G.S., ex’r,” and “ Defendants’ Exhibit : 
86, J. G.S., ex’r,” and printed with the other exhibits in this case.) 5 
Counsel for defendants also puts in evidence sect. 115 of chap. 63 - 
of the General Statutes of the Commonwealth of Massachusetts, . 
enacted Dec. 28, 1859, as follows: . 
D 
; 
359 General Statutes of Massachusetts, Chapter 63, of Railroad Cor- j 
porations. ; 
Relations of connecting roads. ‘ 
* * * * . * * } 
ag , 
| “Section 115. Two corporations created by this State or by the i 
concurrent acts of this and an adjoining State, whose roads enter 
upon or connect with each other, may contract that either corpora- E 
tion shall perform all the transportation of persons and freight upon 


and over the road of the other. The income arising from such con- 
tracts shall be subject to the provisions of law in regard to the right 
of the State to purchase the roads or reduce their tolls in the same 
manner as that arising from the use of the roads.” 
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Counsel for defendants also puts in evidence chap. 298 of the Laws 
of Massachusetts for 1867 as follows : 


“ Chapter 298, Massachusetts Statutes of 1867. 


An act relating to tlie leasing of railroads and contracts concerning 
the operating of the same. 


Be it enacted, &c., as follows: 

Secrion 1. Nothing contained in the one hundred and fifteenth 
section of the sixty-third chapter of the General Statutes shall be 
construed to authorize any railroad corporation to contract with any 
person or persons or other corporations for the operation and man- 
agement of its road, or to contract to assume the management map 
operation of any other railroad, or to lease its own road, or take 
lease of any other railroad without special authority so to do ere 
the Legislature: Provided, That any such contract which has ex- 
pired within three months or shall expire within six months from 
the — of this act may be renewed for a term not exceeding 
one yea 

Sect. 2. This act shall take effect upon its passage. 

emma May 31, 1867.” 


(Adjourned.) 


SEPT. 22, 1885. 

Counsel for defendants, referring to Defendants’ Exhibits 59 and 
60, put in evidence on page 277 of the printed record, requires that 
the said exhibits be printed. 

Counsel for defendants requests counsel for complainants to pro- 
duce the book of records of the directors of the complainant corpora- 
tion showing the proceedings of such directors for the years 1867, 

1870, and 1871, now in his custody and control. 
360 Counsel for pl: untiffs says that he is not able at this time 

to produce such records; and he further says that the records 
called for are for a period of time prior to the origin of the demand 
in suit, and are therefore not material to the issues framed in this suit: 
and he further says that the said records which he is now notified 
to produce were heretofore called for by defendants during the ex- 
amination of witnesses Stark and Bailey in behalf of defendants, and 
were produced and used by the defendants, so far as they had any 
desire to use them, at that time. 

Counsel for defendants here produces the following papers, with 
the admission of service thereon, and makes the same a part of this 
record : 


NASHUA & LoweLL RaILRoap CORPORATION ) 
Va ‘ 13 386. 


s0sTON & Lowett Rartroap CoRPoRATION. 


To the Nashua and Lowell Railroad Corporation and Francis A. 
Brooks, its president and attorney of record: 


You are hereby notified to produce the books of record contain- 


fee eee 
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ing the record of the meeting of the directors of the Nashua and 
Lowell Railroad Corporation for the years 1867, 1870, and 1871, and 
especially to produce the records of the meeting of February 14th, 
1870, together with the other records for the years above specified ; 
said records to be produced before Jolin G. Stetson, Esq., who is 
now taking testimony in said cause. 

BOSTON & LOWELL RAILROAD 

CORPORATION, 

y A. A. STROUT, Its Alt’y. 


. ‘ eg Shae Es 
‘ Makati May ae oy RE Ee QE.” ae tl 


I 


we 


A. A. STROUT, 
J. HL. BENTON, Jr, 
Def’ ts’ Att’ys. 


Boston, Sept. 22, 1885. 
I admit service of the foregoing notice upon me this day at 4 


o’clock p. m. 
F. A. BROOKS, 
For Plaintiffs. 


Sept. 23, 1885. 


Counsel for the plaintiff corporation here gives notice to the de- 
fendants that the plaintiff has filed a motion and presented the same 
to the court for leave to amend its bill by striking out so 

361 much thereof as relates to a claim or demand against the 
joston and Lowell Railroad Company, defendants, for the 
difference in value, at the end of the contract (Dec. 1, 1878), of three 
hundred tons of new rails laid down in plaintiff's railroad track, 
over three hundred tons of old rails, being the item of claim referred 
to in the last nine lines at the bottom of page 3 of the printed bill 
of complaint; and that said plaintiff is of opinion that this claim is 
not the proper subject of a bill in equity and could not be recovered 
therein, and that the plaintiff has taken no evidence in this case in 
support of said claim and now disclaims any right of recovery 
thereon, and consents that it be discharged from said bill, as by his 
motion, now before the court, is prayed. 
Counsel for defendants offers in evidence, from the book hereto- 
fore marked by the examiner, for identification, “ Y, Sept. 2, 1885, 
J.G.S.,ex’r,” and referred to in the deposition of William W. Bailey, 
on page 279 of the printed record, and testified by said Bailey to 
be a true and accurate copy of the records of the directors of the 
Nashua and Lowell Railroad Corporation, from Sept. 22, 1858, to 
May 28, 1867, so far as it purports to be such copy, the following 
extracts, attested by the examiner as correct copies from said book, 
namely : 
From the record of the board of said directors, on Aug. 27, 1867, 
the following: 
“The monthly statement of accounts was read, and the manager 
submitted a claim of the Locks and Canals Co. of Lowell for an 
allowance to them of a portion of rents of the property known as the 
Flour Store, located on grounds'taken of said company by authority 
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of charter; also a draft for a business contract with the Connecticut 
and Passumpsic Rivers railroad. 

A true copy. 

Attest: JOHN G. STETSON, Examiner.” 


And the following vote from the records of the same meeting : 

“Voted, That the manager and Mr. Hosford, of the Boston and 
Lowell board, be, and are hereby, authorized to conclude a business 
contract with the Connecticut and Passumpsie Rivers railroad on 
the general terms this day reported. 

A true copy. 

Attest: JOHN G. STETSON, Examiner.” 


362 And the following vote from the record of the meeting of 
sald directors on Noy. 25. 1869: 

“Voted, That F. B. Crowninshield, J. G. Abbott. and the manager 
be a committee to negotiate contracts with the northern connecting 
roads, for the conduct of joint business, for a period of not exceeding 
twenty vears,. 

A true copy. 

Attest: JOHN G. STETSON, Lvcaminer.” 


Also the following from the records of the meeting of said di- 
rectors Jan. 25, 1870: 

“The committee appointed Novy. 25 last to negotiate contracts 
with the northern connecting roads reported a draft for a contract 
with the Coneord, Northern and Vermont Central roads for busi- 
ness to, from, and beyond the Vermont Central road for a term of 
twenty years; and the same having been read, the said committee 
were by vote authorized to conclude a contract upon the general 
basis of the draft. 

A true copy. 

Attest: JOHN G. STETSON, Examiner.” 


Also the following vote from the record of the meeting of said 
directors on Feb. 14, 1870: 

“Voted, That Messrs. Crowninshield, Abbott, and the manager 
be a committee with power to negotiate and conclude a contract in 
connection with other railroad companies between Boston and Rouse’s 
Point for the trathe of the Ogdensburg and Lake Champlain R. R. 

A true copy. 

Attest: JOHN G. STETSON, Examiner.” 


Also the following vote from the record of the meeting of said 
directors Feb. 6, 1871: 

“Voted, That Mr. Crowninshield, of this board; Judge Abbott, 
of the Boston and Lowell board, and the manager be a committee 
on behalf of these corporations with power to execute such contracts 
in connection with the other roads in the line and with the Ogdens- 
burg and Lake Champlain Railroad Company, the Northern Trans- 
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portation Company, and the trustees, who may hold the property 
of said last-named company, as may, in their judgment, tend to pro- 
mote our interests by retaining and fostering the business of the 
Western lakes in connection with Boston and other New England 
points. 

A true copy. 

Attest: JOHN G. STETSON, Examiner.” 


363 (Counsel for plaintiffs objects to the extracts from the records 

contained in book marked “ Y,” offered in evidence by defend- 
ants’ counsel, because the said hook marked “ Y” also contains in 
parallel columns, or purports to contain, the action taken at the same 
meetings by or in behalf of the directors of the Boston and Loweil 
Railroad Corporation, as stated by the witness Bailey in his answer 
to Int. 78, p. 238 of the Record ; and it appears, on inspection of book 
“Y,” that the directors of the defendant corporation, at meetings 
held at the same times, to wit, Nov. 23, 1869; Jan. 25, 1870; Feb. 
14, 1870; Feb. 6, 1871, passed votes either in the same terms with 
those here offered in evidence as the votes of the plaintiff corpora- 
tion’s directors or in terms so similar as to show the acts of both 
boards of directors at the same times to have been precisely the same; 
or, in other words, that these votes recorded as votes of the plaintiff 
corporation's directors Were passed at meetings held by both boards 
of directors at the same times on the same subject; and plaintiffs 
counsel, upon observing this state of facts, now offers to waive all 
objections to this offer of evidence by copy instead of by original 
record, if defendants’ counsel will allow it to appear that the same 
or similar action was taken by the boards of directors of both plain- 
tiff and defendant corporations at the meetings referred to, which de- 
fendants’ counsel offers to prove to have beentaken by the directors 
of the Nashua and Lowell Corporation alone, or will put in the votes 
of both boards of directors passed at the same meetings, at the same 
time time, on the same subjects.) 


Counsel for defendants puts in evidenee from said book copies, at- 
tested by the examiner to be correct, of the full records of said meet- 
ings, and also the tull records of the meetings of the directors of the 
Boston and Lowell Railroad Corporation at which action was taken 
on the subjects covered by said votes, as follows: 


Boston, Aug. 27, 1867. 

The directors of the Nashua & Lowell Railroad Company met at 
the depot rooms in Boston at eleven o’clock in the forenoon. 

The whole board was present. 

The monthly statement of accounts was read and the manager 
submitted a claim of the Locks & Canals Company of Lowell for an 
allowance to them of a portion of rents of the property known as 
the Flour Store, located on grounds taken of said company by au- 
thority of charter; also a draft for a business contract with the Con- 

necticut & Passumpsic Rivers railroad. 
364 Voted, That Messrs. Richardson and Spalding, of this board, 
be a committee, with full power to adjust the claim of the Locks 
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& Canals in such manner as they may deem for the interest of this 
corporation. 

Voted, That the manager and Mr. Hosford, of the Boston & Lowell 
board, be, and are hereby, authorized to conclude a business contract 
with the Connecticut & Passumpsic Rivers railroad on the general 
terms this day reported. 


Attest: GEO. STARK, Clerk. 


A true copy. 
Attest: JOHN G. STETSON, Examiner. 


Boston, Nov. 23, 1869. 


The directors of the Nashua and Lowell Railroad Company met 
at the manager’s office, in Boston, on ‘Tuesday, the twenty-third day 
of November, 1869, at 11 a. m. 

Present: Messrs. Crownishield, Richardson, Spalding, and Sig- 
ourney. 

The monthly statements were presented. 

The committee upon the improvement of terminal facilities at 
Boston, under the act of the last Legislature, reported that an inter- 
view was had on the Sth inst. with the committee of the directors of 
the Eastern railroad, and that after a protracted conference, in which 
the Eastern company asked for a delay until after another legisla- 
tive session, notice was given them of the intention of the Lowell 
Railroad Company to proceed to locate on land adjacent to Andover 
street, unless the Eastern road should signify before this date its 
intention to join them in the benefits of the act. 

No communication has sinee been received from the Eastern road, 
and the committee recommend that the Lowell Railroad Company 
now proceed at once to locate upon so much of the territory embraced 
in the act as lies between their present lands on the northerly side 
of Andover street and the westerly side of Causeway street and the 
northerly side of Nashua street. 

The report was accepted, and the Lowell Railroad board— 

Voted, That Messrs. Crowninshield and Abbott be a committee, 
with the manager, to prepare a location and report the same for rati- 
fication at the next monthly meeting of the board. 

Also voted, That the following letter of notice be signed by the 
manager and returned to the Eastern Railroad Company : 


Boston, Nov. 23, 1869. 


Geo. M. Brown, Esq., Pres. of Eastern R. R. Co. 
Dear Str: I am instructed by the directors of the Boston and 
Lowell railroad to officially bring to your notice the condition 
o65 ~—of affairs under the act of the last Legislature authorizing the 
Boston and Lowell Railroad Co. and the Eastern Railroad Co. 
to take land in Boston for the purpose of improving their terminal 
facilities. 
It was the original intention of the Lowell road to apply only 
for authority to take land between Andover and Nashua streets, to 
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be occupied for the purposes of a passenger station. At your sug- 
gestion, the scope of the plan was greatly enlarged for the purpose 
of affording the Eastern road an opportunity to join in the enter- 
prise, to improve and enlarge its Buston stations, and authority was 
asked and obtained to extend the grant from Nashua to Billerica and 
from Billerica to Lowell streets. The act contemplates the occu- 
pancy of any part or the whole of the territory between Andover 
and Lowell streets, first by the Lowell road in its own right, with 
authority to convey to the Eastern road such part as may not be 
wanted for its own purposes; or, if the parties agree so to do, the 
Lowell road may locate on the side next Lowell street, and there- 
after the Eastern may locate on the side next Andover street. As 
the existing passenger station of our road lies between your station 
and the granted tract, it becomes essential to you to obtain it as a 
part of your purchase, and if we locate on Lowell street it becomes 
equally essential to us, as a financial measure, to sell to you our old 
location, as we cannot afford to hold both. In the opinion of our 
Co., it is really for their direct interest to retain their present loca- 
tion and to simply widen it under the authority of the act. Such 
a course would, however, effectually cut you off from access to the 
new territory and would not be adopted if you desire to join in the 
improvement. 

Soon after the passage of the act I called your attention to our 
desire for some early action under it. We have had numerous inter- 
views and consultations upon the subject, and have procured the 
appointment of special committees from our respective boards of 
directors. These committees met by your invitation at your office 
on the Sth inst. A long discussion was had, in which delay was 
asked for by you on the ground of negotiations pending with other 
parties, not in any way affecting our interests, except that if they 
should be successfully consummated on your part you would not 
wish to avail yourselves of this grant at all. On our part it was 
urged that we were earnest!y desirous of proceeding with our im- 
provements, not only because the wants of our passenger business 
already demanded them, but, after having expended great labor and 
care and expense and such skill as we possessed in the procuration 
of the act, which was only granted after a most vigorous and bitter 
opposition had held it in abeyance nearly all the session, we were un- 
willing to run the risk of its being repealed next winter on account 

of our inactivity under it. The conference between our com- 
366 mittees consequently resulted in a formal notice, then given, 

that we should proceed to act in the matter at the next regu- 
lar monthly directors’ meeting, occurring on the 23d inst., and unless 
you should meantime signify your intention to occupy some part of 
the grant we should proceed alone in such manner as might appear 
to best promote our interests. No communication having been re- 
ceived from your committee, I have now to inform you that at the 
meeting of our directors held this day our committee was instructed 
to proceed at once to prepare for filing a new location, extending 
from our present grounds to Nashua street. This location will be 
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finally scted upon at the next meeting of the board, in December, 
unless modified meanwhile by some action on your part. 
[ am requested to renew herein assurances of our desire to treat 
your company in this matter with all due courtesy, and our dispo- 
sition to accord the longest possible delay which may be consis- 
tent with the pressure of our situation. At the same time you are 
respectfully reminded that we cannot wait for your action beyond 
the next monthly meeting, and that if we are not previously assured 
that you positively intend to purchase our present station and to 
occupy some part of the granted territory you will have no just cause 
to complain of our action in locating and building upon the ground 
adjacent and most convenient for our purposes. 
Respectfully, your ob’d’t servant, 


GEO. STARK, 
Manager Boston & Lowell R. R. 


The manager reported that the Lexington and Arlington railroad 
had been offered on sale to the Boston and Lowell railroad, and that 
in view of measures now progressing for its extension to Lowell as 
a rival interest, he believed it good policy to make the purchase. 
He also submitted in detail his report of a personal examination of 
the property and estimates of its value; whereupon it was— 

Voted by the Lowell board that Messrs. Crowninshield and Hos- 
ford be a committee with the manager to further consider the ex- 
pediency of negotiating with the Lexington and Arlington Railroad 
Company for the purchase of its road and franchises and equipment, 
with power to complete a contract, if they think best, subject to the 
ratification of the stockholders. 

The manager reported that he had agreed with United States Post 
Office Department upon the terms for conveying the mails over the 
railroads operated by his company for four years from July 1, 1869, 

and it was— 
367 Voted, That he be authorized to execute said contracts 
and to receipt from time to time for moneys falling due under 
the same. 

Voted, That I. B. Crowninshield, J. G. Abbott, and the manager 
be a committee to negotiate contracts with the northern connecting 
roads for the conduct of joint business for a period of not exceeding 
twenty years. 

Voted, That the president be authorized to publish notice of the 
intention of this company to apply at the next session of the Legis- 
lature for authority to construct a branch track from near Milk Row 
station to the Mystie River railroad in Charlestown. 

A petition from citizens of Winchester desiring a more conven- 
ient and commodious depot at that place was presented and referred 
to the manager. 

Voted, in view of the increased duties of the manager, That his 
salary be $10,000 per annum from this date, and that “the expenses 
of his late t trip to Europe be assumed and paid by the joint roads. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 

A true copy. 


Attest: JOHN G. STETSON, Examiner. 
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Boston, Jan. 25, 1870. 
The directors of the Nashua and Lowell Railroad Company met 
at the manager’s office, in Boston, on Tuesday, the twenty-fifth day 
of January, 1870, at 11 o'clock a. m. 
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t Present: Messrs. Crowninshield, Spalding, and Sigourney. 
The monthly statements were presented and reports made upon 
: the applications to the Legislature for the Mystic River and Lexing- 
J ton and Arlington connection charters. 
er The committee appointed Nov. 23 last to negotiate contracts with 


the northern connecting roads reported a draft for a contract with 
the Coneord, Northern, and Vermont Central roads for business to, 
from, and bevond the Vermont Central road for a term of twenty 
years, and, the same having been read, the said committee were by 
vote authorized to conclude a contract upon the general basis of the 
draft. '- 

Mr. Sigourney, of this board, and Mr. Codman, of the Boston and 
Lowell board, were made a committee to arrange a contract between 
the Boston and Lowell and Nashua and Lowell roads relative to the 
purchase and operation of the Lexington and Arlington railroad 
aud its extension and of the Stoneham Branch railroad. 


The meeting was then dissolved. | 
Attest: GEO. STARK, Clerk. 


A true copy. 
«<* Attest: JOHN G. STETSON, Exraminer. 


368 Boston, Feb. 14, 1870. 


The directors of the Nashua and Lowell Railroad Company 
met at the manager’s office, in Boston, on ‘Tuesday, the fourteenth 
day of February, 1570, at eleven o'clock a. m. 

Messrs. Crowninshield, Richardson, Sigourney, and Spalding were 
present. 

The late decision of the Supreme Court in reference to payments 
on contracts made prior to passage of the legal-tender act being 
under discussion, 1t was— 

Voted, That the manager be directed to pay the sum of $8,750, 
due under the lease of the Salem and Lowell railroad, to-morrow, the 
fifteenth inst., in gold, and that this vote shall not commit the cor- 
poration to any future action on the question of paying gold. 

The manager reported a proposal for traffic arrangements with 
the several roads extending to Ogdensburg, and it was— 

Voted, That Messrs. Crowninshield, Abbott, and the manager be 
a committee with power to negotiate and conclude a contract, in 
connection with other railroad companies between Boston and 
Rouse’s Point, for the traffic of the Ogdensburg and Lake Cham- 
plain R. R. 

The meeting was then dissolved. 


Attest: GEO. STARK, Clerk. 


f A true copy. 
J Attest: JOHN G. STETSON, Examiner. 


260 THE NASHUA & LOWELL RAILROAD CORPORATION VS. 


Boston, Feb’y 6, 1871. 


At a meeting of the directors of the Nashua & Lowell Railroad 
Co. held at No. 65 Washington St., Boston, on Monday, the 6th day 
of Feb’y, 1871. 

Messrs. Crowninshield, Spalding, Stearns, and Sigourney were 
present. The directors of the Boston and Lowell Railroad Co. were 
present in joint session. 

The committee upon the purchase of the franchise of the Mystic 

tiver railroad and certain property of the Mystic River Corpora- 
tion reported that they had reed from the said corporation a writ- 
ten acceptance of proposals made by said committee for the pur- 
chase of said franchise and property, the amount to be paid for 
the property being three hundred thousand dollars; of which am’t 
$75,000 is to be paid down on completion of titles, and the balance 
to be paid in notes running from one to five years without interest. 
It was— 

Voted to accept the report of the committee. 

Upon discussion of the question of ownership of the property, ex- 
elusive of the railroad franchise, the manager recommended that 
the Nashua and Lowell road should join in the purchase in the same 
manner as they joined in the purchase of the Mill Pond wharf es- 

tate in Boston, and it was— 
369 Voted, That:this corporation will join the Boston & Lowell 


Railroad Corporation in the purchase and improvement of 


the wharves and flats of the Mystic River Corporation in the propor- 
tion of thirty-one per cent. to this corporation of the entire outlay. 

And the treasurer is hereby authorized to pay thirty-one per cent., 
or twenty-three thousand two hundred and fifty dollars, towards the 
first payment of seventy-five thousand dollars to be made by the 
joint corporations upon the execution of the deeds. 

In view of the need of increased capital for the investment to be 
made in enlarged terminal facilities— | 

Voted, That the manager be instructed to apply to the Legislature 
of Massachusetts for authority to increase the capital stock of the 
Nashua and Lowell railroad up to eight hundred thousand dollars. 

The manager reported the condition of negotiations between the 
Vermont Central line and the Ogdensburg and Lake Champlain 
Railroad Company and the Northern Transportation Co. with refer- 
ence to obtaining for the benefit of the line the control of the boats 
and other property of said transportation Co. and securing their 
more efficient and permanent operation upon the Western lakes, and 
it was— 

Voted, That Mr. Crowninshield, of this board; Judge Abbott, 
of the Boston and Lowell board, and the manager be a committee 
on behalf of these corporations, with power to execute such con- 
tracts in connection with the other roads in the line, and with the 
Ogdensburg and Lake Champlain Railroad Co., the Northern Trans- 
portation Co., and the trustees who may hold the property of said 
last-named Co., as may, in their judgment, tend to promote our in- 
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terests by retaining and fostering the business of the Western lakes 
in connection with Boston and other New England points. 
The meeting was then adjourned. 


Attest: GEO. STARK, Clerk. 


A true copy. 
Attest: JOHN G. STETSON, Examiner. 


At a meeting of the directors of the Boston & Lowell Railroad 
Corporation held at the office of the president, in Boston, on Tues- 
day, Aug. 27, 1867, at 14 o’e’ck p. m. 

Present: Messrs. Crowninshield, Abbott, Hosford. 

The manager submitted and read a statement of receipts and ex- 
penditures for July. 

Voted, That the manager, Messrs. Minot, and Hosford be a com- 
mittee to negotiate with the Passumpsic River R. R. Co. for the 
transportation of passengers and freight to and from their road. 

The meeting was then dissolved. 

Attest: T. P. TENNEY, Clerk. 

A true copy. 

Attest : JOHN G. STETSON, Examiner. 


370 At a meeting of the directors of the Boston & Lowell Rail- 
road Corporation held at the manager’s office, in Boston, on 
Tuesday, the twenty-third day of November, 1869, at 11 o’clock a. m. 

Present: Messrs. Crowninshield, Minot, and Hosford. 

The monthly statements for October were presented and read. 

The committee upon the improvement of terminal facilities at 
Boston, under the uct of the last Legislature, reported that an inter- 
view was had on the 8th inst. with the committee of the directors of 
the Eastern railroad, and that after a protracted conference, in which 
the Eastern Company asked fora delay until after another legislative 
session, notice was given them of the intention of this company to 
proceed to locate on land adjacent to Andover street alot the 
Eastern railroad should signify before this date its intention to join 
them in the benefits of the act. 

No communication has since been received from the Eastern R. R. 
and the committee recommend that the Lowell R. R. Co. now pro- 
ceed at once to Iccate upon so much of the territory embraced in 
the act as lies between their present lands on the northerly side of 
Andover street and the westerly side of Causeway street and the 
northerly side of Nashua street. 

The report of the committee was accepted, w hereapon— 

Voted, That Messrs. Crowninshield and Abbott be a committee, 
with the manager, to prepare a location and report the same for rati- 
fication at the next monthly meeting of the board. 

Voted, That the following letter of notice be signed by the man- 
ager and sent to the Eastern Railroad Company. 


(Letter dated Boston, Nov. 23, 1869, George Stark, manager 
Boston and Lowell railroad, to George M. Brown, Esq., president 
Eastern Railroad Company, is inserted here, but it being the same 
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as recorded in the record of the meeting of directors of Nashua 
and Lowell Railroad Corporation of Nov. 23, 1869, printed pages 
364 to 366, it is not here reproduced.—J. G. 8., ex’r.) 


The manager reported that the Lexington and Arlington railroad 
had been offered on sale to this road and that in measures now pro- 
gressing for its extension to Lowell as a rival interest he believed it 
good policy to make the purchase. 

He also submitted in detail his report of a personal examination 
of the property and estimates of its value, whereupon— 

Voted, That Messrs. Crowninshield and Hosford be a committee, 
with the manager, to further consider the expediency of negotiating 
with the Lexington and Arlington Railroad Co. for the purchase of 
its road and franchises and equipment, with power to complete a 
contract, if they think best, subject to the ratification of the stock- 
holders. The manager reported that he had agreed with the United 
States Post Office Department upon the terms for conveying the 
mails over the railroads operated by this company for four years 

from July 1, 1869, and it was— 
OT Voted, That he be authorized to execute such contracts 
and to receipt from time to time for moneys falling due under 
the same. 

Voted, That Messrs. Crowninshield, Abbott, and the manager be 
a committee to negotiate contracts with the northern connecting 
roads, for the conduct of joint business, for a period of not exceed- 
Ing twenty vears. 

Voted, That the president be authorized to publish a notice of 
the intention of this company to apply at the next session of the 
Legislature for authority to construct a branch tract from near Milk 
Row station to the Mystie R. R. in Charlestown. 

A petition from citizens of Winchester desiring a more conven- 
lent and commodious depot at that place was presented and referred 
to the manager. 

Voted, in view of the increased duties of the manager, That his 
salary be ten thousand dollars per annum from this date, and that 
the expenses of his late trip to Europe be assumed and paid by the 
joint roads. 

The meeting was ther dissolved. 


Attest: T. P. TENNEY, Clerk. 


A true copy. 
Attest: JOHN G. STETSON, Evaminer. 


At a meeting of the directors of the Boston and Lowell Railroad 
Corporation held at the manager’s office, in Boston, on Tuesday, Jan. 
20, 1S70, at 11 o'clock a. m. 

Present: Messrs. Crowninshield, Hosford, and Codman. 

Mr. Hosford was chosen to preside. 

The meeting then proceeded to the choice of officers for the ensu- 
ing year, Whereupon the following were re-elected : 

kor clerk, y eS og Tenney. | 

“ president, F. b. Crowninshield. 
treasurer, C. E. A. Bartlett. 


+s 


The president elect then took the chair. 

Voted, That the president and Mr. Codman be the finance com- 
mittee for the current year. 

Voted, That any existing committees who have not completed 
their duties be continued. 

The manager then submitted and read a statement of receipts and 
expenditures for December. 

A form of agreement between the Vermont Central railroad, of 
the first part, and the Northern, Concord, Nashua and Lowell, and 
the Boston and Lowell railroads, of the second part, for the conduct 
of the joint business of the several roads for a period of twenty years, 
was submitted and read by the manager, when it was— 

Voted, That the committee upon the subject, Messrs. 
372 Crowninshield, Abbott, and the manager, be authorized to 
complete said contract on the part of tbis corporation. 

Voted, That Mr. Codman, in connection with Mr. Sigourney, on 
the part of the Nashua and Lowell railroad board, be a committee 
to confer and report upon the subject of a participation by the latter 
road in purchases of the Lexington and Arlington and Stoneham 
Branch railroads. 

The meeting then dissolved. 


Attest: T. P. TENNEY, Clerk. 


A true copy. 
Attest: JOHN G. STETSON, Examiner. 


At a meeting of the directors of the Boston and Lowell Railroad 
Corporation held at the oflice of the manager, in Boston, on Monday, 
Feb. 14, 1870, at 11 o'clock a. m. 

Present: Messrs. Crowninshield, Abbott, Minot, Codman. 

Voted, That the manager be directed to pay the sum of $8,750, 
due under the lease to the Salem and Lowell Railroad Company on 
the 15th inst., in gold, and that this vote shall not commit the cor- 
poration to any furter action on the question of paying gold. 

Voted, That Messrs. Crowninshield, Abbott, and the manager be a 
committee with power to negotiate and conclude a contract in con- 
nection with other railroad companies between Boston and Rouse’s 
Point for the traffic of the Ogdensburg and Lake Champlain R. R. 

The meeting was then dissolved. 


Attest: T. P. TENNEY, Clerk. 


A true copy. 
Attest: JOHN G. STETSON, Examiner. 


Boston, Feb. 6, 1871. 


At a special meeting of the directors of the Boston & Lowell Rail- 
road Corporation held at rooms 65 Washington St.on Monday, Feb. 
6, 1871, at 11 o’e’k a. m. 

Present: Messrs. Crowninshield, Minot, Hosford, and Codman. 

The committee upon the subject of purchasing wharves, lands, 
and flats for terminal facilities in Charlestown for Mystic River 
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railroad reported that they had negotiated a purchase of Mystic 
River Corporation amounting to $300,000, when it was— 

Voted, That the Nashua and Lowell Railroad Company, at their 
request, be participants in the same to the extent of thirty-one per 
cent. of said purchase. 

The plan of location of the branch railroad to connect with the 
Mystic River railroa! with a description of same was presented, and 

having been accepted and signed it was— 
ole Voted, That the same be filed with the clerk of the county 
commissioners this day. 

Mr. Codman, in behalf of finance committee, reported having 
borrowed of Second National Bank of Boston $100,000 for five 
months at rate of six per cent. discount, and the treasurer had given 
his note therefor. 

Voted, That Judge Abbott, of this board, Mr. Crowninshield, of 
the Nashua and Lowell railroad, and the manager be a committee 
on behalf of these corporetions, with power to execute such contracts 
with the otner roads in the line, and with the Ogdensburg and Lake 
Champlain Railroad Company, the Northern Transportation Com- 
pany, and the trustees who may hold the property of said last- 
named company, as may, in their judgment, tend to promote our 
interests by retaining and fostering the business of the Western lakes 
in connection with Boston and other New England ports. 

Voted, That, in pursuance of the authority given by the stock- 
holders, 1,476 new shares of the capital stock of the company be 
issued, and that the treasurer be authorized and directed to offer the 
same to the stockholders of record at this date at parin the pro- 
portion of one new share for every three shares of the present stock, 
and that payments of the new stock be required as follows, viz: 


One-fifth on the first day of April, 1871, 


és Tt sé ee ™ Dec.., 1871, 
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and that interest,at the rate of seven per cent. per annum, be allowed 
on each payment until July 1, 1875, when the certificates of the 
new shares are to be delivered. 

And the treasurer is further directed to forthwith give notice in 
writing to each stockholder of the corporation who was such stock- 
holder at this date of the above vote for the increase of shares of 
capital stock, stating in such notice the amount of the increase, the 
number of shares or fraction of shares of the new stock which each 
stockholder is entitled to take, and the times of the above payments 
thereof. 

Voted, That the treasurer be authorized to allow any stockholder 
to anticipate payment and to allow on such anticipated payments 
six per cent. interest per annum. 


Voted, To adjourn to meet at this place on Monday, 13th inst., at 
11 o'clock a. m. 
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Attest: T. P. TENNEY, Clerk. 
A true copy. 
Attest: JOHN G. STETSON, Examiner. 


O74 (Counsel for complainants objects to the introduction of 

full records of the directors of both corporations on other 
subjects than those covered by the votes already offered in evidence 
as encumbering the record, and as containing matter confessed ly 
irrelevant and increasing thereby the expense of printing; and 
complainants’ counsel gives notice to defendants’ counsel that he 
may hereafter decline to bear the expense of printing so much of 
the evidence put in by defendants to-day and heretofore as may 
appear to be wholly incompetent and immaterial; and plaintiffs’ 
counsel further says that, according to his information, full records 
of the meetings of Aug. 27, 1867, Nov. 23, 1869, Jan. 25, 1870, and 
Feb. 6, 1871, have heretofore been put in evidence by the defendants 
in this case once or more than once, and these records ought not to 
be again printed at the expense of the complainants.) 

Counsel for defendants requests that the foregoing extracts be also 
printed with suitable reference at the close of Exhibits 78, 79, 80, 
81, and 82. or that said exhibits be here printed’ immediately fol- 
lowing said extracts. 

Counsel for defendants requests that Defendants’ Exhibit Semi- 
annual Statements, read by Charles E. A. Bartlett in answer to Int. 
38 to him, page 207 of the printed record, be also given a number, 
and said exhibit is thereupon marked “ Defendants’ Exhibit 87, J. 
Ce my ty 

Attest: JOHN G. STETSON, Leaminer. 

379 Further Rvide nee for Complainants. 

Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, John G. Stet- 
son, examiner. 


Present: Francis A. Brooks, Esq., of counsel for complainants; J. 
H. Benton, Jr.. Esq., and A. A. Strout, Esq., of counsel for defend- 
ants. . 


Deposition of William W. Bailey. 


Direct examination by I. A. Brooks, Esq., of counsel for 
complainants: 
Boston, Sept. 15, 1885. 

Int. 1. State vour name. You have heretofore been examined as 

a witness by both parties to this cause, and were present this morn- 
ing during the examination of defendants’ witness Bartlett, when 
a certain draft of contract, marked “ Complainants’ Exhibit Draft of 
Contract” and now shown you, was put in evidence. Please look at 
this exhibit and state whether or not it is the same referred to in 
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your answer to cross-int. 100, page 243, of your deposition taken by 
defendants in this case. 

Ans. William W. Bailey. I have examined the exhibit, and I 
think it is the same one referred to in my said answer. 


(Question and answer objected to as new matter, not in reply to 
defendants’ case, and as immaterial, irrelevant, and incompetent.) 
(No cross-exam ination.) 
“W. W. BAILEY. 
Attest: JOHN G. STETSON, Examiner. 
STE Deposition of Charles E. A. Bartlett. 


Direct examination by Francis A. Brooks, Esq., of counsel 
for complainants : | 
) Boston, Sept. 22, 1885. 
(The numbering of interrogatories is continued from the last ex- 
amination of this witness, page 530.) 


Int. 197. In the ninety-eighth answer of your previous deposition 
you have stated that in the semi-annual account of the chief clerk 
for the six months ending April 1, 1874, the interest items on Bos- 
ton improvements were entered as sums expended in payment of 
rents, and that these same items, or thirty-one per cent. thereof, do 
not appear at all in the annual reports of the directors of the Nashua 
and Lowell Railroad Company, unless they are embraced under the 
head of sums paid as and for rent. Whether or not, under these 
circumstances, a stockholder of the Nashua: and Lowell Railroad 
Company would learn from those reports that any payments had 
been made by that corporation as and for interest upon the cost of 
improvements made by the Boston and Lowell Railroad Company 
of its real estate in Boston. 


(Objected to as incompetent.) 


Ans. I don’t see that such stockholder could. 

Int. 198. Several interrogatories were put to you by me and en- 
tered by the examiner as cross-ints. 137 te 165 in your previous 
deposition. As these interrogatories were objected to by defendants’ 
counsel at the time they were put by me, among other things, as 
new matter not open in cross-examination, and as I did not claim 
they were so open in cross-examination, but supposed I was exam- 
ining you as a witness for plaintiffs, | now ask you, in order to save 
time of repeating the same interrogatories, if you will now adopt the 
answers made to said interrogatories as if made by you on this pres- 
ent examination. oe 

(Same objections.) 


Ans. I will. 
Int. 199. In your previons testimony you have spoken of holding 
the othce of cashier of the two corporations. Whether either 

377 ~~ of said corporations, plaintiff or defendant, have had such an 
officer as a cashier or one called by that name. 
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Whether or not by the term “ cashier of the two corporations” you 
mean anything more than that the office held by you under the joint 
management of the two roads for the twenty years after Oct. 1, 1858, 
was so described in the rules adopted for the executive service. Did 
you hold any other office by appointment of either of the two corpo- 
rations during the last years of the contract except the office of treas- 
urer of the defendant corporation ? 

Ans. It was so described in the rules. I held no other office ex- 
cept as stated. 

Int. 200. As cashier of the joint funds of the two corporations 
under the traffic contract, were you not under the control and direc- 
tion of the manager, and not under the control and direction of either | 
corporation ? 


(Objected to as calling for the opinion of the witness as a matter 
of law to whom he was responsible.) 


Ans. I was under the control and direction of the manager. In 
the absence of instructions from him I looked to the two boards of 
directors. 

Int. 201. Whether or not the sum of $6,017.69, charged by the de- 
fendant corporation to the joint roads, Oct. 1, 1871, as interest on the 
Salem and Lowell and Lowell and Lawrence shares, was not the first 
instance of any such charge made by or for the benefit of the Boston 
and Lowell Corporation under the joint management of the two 
roads. 

Ans. I think it was. 

Int. 202. In what form was that charge made to the joint roads 
under the contract, and by whom was it made, and by whose direc- 
tion or authority was it made? 

Ans. I can’t say as to the form. It was undoubtedly made by me, 
by instructions from the manager. 

Int. 203. Whether or not this sum was paid over to defendant com- 
pany; and, if yea, how and by whom was it paid over to yourself as 

treasurer of the defendant corporation, or by whose authority ? 
318 Ans. [have no doubt it was paid over. It was paid through 

the accounts of the Boston and Lowell and Nashua and 
Lowell railroads, and probably included in the manager's drafts in 
settlement of the six months’ accounts. 

Int. 204. Whether or not the money to pay this sum of $6,017.69 
was taken from the joint funds of the two roads in your hands as 
cashier, thirty-one per cent. of it belonging to the plaintiff corpora- 
tion: if not, how otherwise ” 

Ans. I have no doubt it was so taken. 

Int. 205. After July, 1872, were not the semi-annual accounts of 
the two roads for the division of the net earnings under the contract 
made up in the chief clerk’s office by deducting the entire interest 
on Boston improvements, etc., from the net earnings before appor- 
tioning the same between the two roads in the ratio fixed by the 
contract ? 

Ans. I suppose they were. 
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Int. 206. Were not these accounts afterward settled and the 
amounts so found due to each party paid over by order of the man- 
ager through you as cashier ? | 

Ans. They were. 

Int. 207. Was not this the same in effect as if thirty-one per cent. 
of these interest items !.ad been taken out of the Nashua and Lowell 
share of the net earnings under the contract and added to the Boston 
and Lowell share of the net earnings under same? 


(Objected to as incompetent.) 


Ans. It was. 
Int. 208. Whether or not were the gross receipts of the two roads 
increased at all by the erection of the new passenger stations at 
soston and Winchester, and by the purchase, at a cost of $345,684, 
of a majority of the stock of the Salem and Lowell and Lowell and 
Lawrence roads, the amount of all these expenditures by the Boston 
and Lowell hailroad Company being $1,566,538.37. 
Ans. I don’t know. 
Int. 209. Whether or not the Nashua and Lowell Railroad Coin- 
pany, soon after being subjected to the burden of thirty-one per cent. 
of the interest upon these expenditures, or in 1875, stopped 
oi/9 payment of dividends to its stockholders for the first time 
since it was opened for business, in 1838? 


(Objected to as incompetent and immaterial, and because it has 
already appeared that the panic of 1873 and subsequent depression 
of business accounted for all the disturbances in the earning capac- 
ities of the two roads.) 


Ans. Dividends were stopped in 1875. Whether they ever were 
before I don’t know. 

Int. 210. Whether was the erection of the new passenger station 
at Boston followed by a gain or loss in the atnount of receipts from 
the passenger business of the two roads. Before answering this 
question please look at the annual reports of the directors of defend- 
ant company for 1874, 1875, and iS76. 

Ans. There was a general falling off of all business, passenger 
business as well as all other, on all roads. 

Int. 211. According to these reports was not the falling off in 
passenger receipts— 


For the first year, ending Sept. 50, 1874... ....---- $15,794 36 
“ meen “ . “30, 1875, the further 
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For the third year, ending Sept. 30, 1876, the further 
SR a Ta CNM 


If not, how otherwise ? 


(Defendants’ counsel objects, that the reports show for themselves, 
and to the witness’s giving their contents, but consents to the reports 
being put in evidence as exhibits.) 


Ans. It was. 


sn ROTEL A. re et 


Int. 212. Whether or not the entire reduction or falling off in re- 
ceipts of the passenger business for these three years after the new 
station was built did not amount in all to $120,113.38. 

Ans. Upon a certain basis of computation, it does amount to that 
sum. 

Int. 213. Whether or not this basis of computation is correct. 

Ans. It would take more time to consider that question than I 
have. I should have some doubts about it. 

Int. 214. Assuming it to be true that after the completion of the 

new passenger station at Boston the passenger receipts fell off 
380 for several years without any reduction of the fares from 

what they were for the year 1873, whether or not, during 
such decline of passenger receipts, the Nashua and Lowell Railroad 
Company, as entitled to thirty-one per cent. of the net passenger re- 
ceipts, could have realized any pecuniary advantage from the use 
of the new station beyond that resulting from the use of the old 
station. | 


(Objected to as argumentative and incompetent.) 


Ans. I couldn’t say. 

Int. 215. Whether or not the new passenger station in Boston was 
assessed a much higher amount, or on a much higher valuation, for 
taxes by the city of Boston than the old. 


(Objected to as incompetent.) 


Ans. The assessors’ valuation of the new building was undoubt- 
edly higher than the old; how much I don’t know. 

Int. 216. Have you no recollection with regard to the amount of 
taxes assessed on the old station or the amount of the valuation of 
said station for taxation in Boston ? 

Ans. I have not. 

Int. 217. It could not have been more than the real value of the 
property, $500,000 or thereabouts, could it? 

Ans. I have no means of judging. 

Int. 218. Were not these taxes paid by you or through you as 
cashier ? 

Ans. They were. 

Int. 219. What’is the amount of valuation fixed on the new pas- 
senger station for the purposes of taxation by the city of Boston at 
the present time ? 

Ans. I am not positive. I think about $300,000 for the building. 
I don’t know how much upon the land and building both. 

Int. 220. Whether or not the land and building both are not 
valued for taxation purposes at a sum greatly above $300,000. 

Ans. I have no doubt they are. 

Int. 221. Have you no recollection of the amount of tax actually 
upon this passenger station, includjng land ? 

Ans. I have not. 

Int. 222. Whether or not you recollect the fact that the taxable 

real estate of the defendant corporation in Boston, between 
381 1873 and 1877, was increased in its valuation to the extent of 


$700,000 and upwards. 
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Ans. I have no doubt it must have been largely increased; as to 
the amount I don’t know. 

Int. 223. This increase must have been owing largely to the erec- 
tion of the new passenger station, must it not? 

Ans. Partly so. 

Int. 224. Whether or not thirty-one per cent. of this increased 
taxation of the real estate of defendant corporation in Boston was 
taken out of the share of net earnings under the contract which 


would otherwise have gone to the plaintiff company. 


(Objected to as incompetent and immaterial.) 


Ans. It was. 

Int. 225. You have referred to contracts made by the joint 
roads in 1867, 1870, and 1871 with other railroads and transporta- 
tion companies in Vermont and New York State and on the Great 
Lakes. Whether or not these contracts or any of them committed 
the joint roads to a participation in the cost of buil ling other roads 
or only to the acquisition of an interest in the traflic or business of 
those other roads. 


(Objected to as incompetent.) 
Ans. I never knew that they did. 


Cross-examination by A. A. STROUT, Esq., of counsel for de- 
fendants : 
Cross-int. 226. You are asked in relation to a stockholder’s ob- +» 
taining certain knowledge from the fact of the item of rent appear- 
ing in the accounts contained in the annual reports presented at their 
annual meeting. Was there any fact to prevent the stockholders of 
the plaintiff corporation obtaining full information as to the items 
making up such item of rent and ascert dining that such item was 
made up in part of interest paid for the use of improvements In Bos- 
ton, Upon inquiry in relation thereto? 
Ans. I don’t suppose there was. 
Cross-int. 227. Whether or not such annual reports to the stock- 
holders of the plaintiff corporation contained these gen- 
852-393 eralized items of income and expenditure for the purpose 
of apprising said stockholders of their existence and put- 
ting them upon their inquiry as to these items, if they should see fit 
to make it? 


ee 


—— 


(Objected to because the witness cannot know the purposes of the 
method of stating these accounts beyond what appears from the ac- 
counts themselves.) f ’ 


Ans. Several of them which I have seen did. 

Cross-int. 228. Was there or not a general falling off in the re- 
celpts of all New England terminal roads substantiaily the same as 
that which you say the reports of the defendant corporation for 
1874, 1875, and 1876 show on its road ? 

Ans. ‘There was; in some cases more and in some less. Following 
1875 there was a most marked depression in all railroad business. 
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Direct examination resumed: 


Int. 229. Whether or not the items of rental payments contained 
in the annual reports of the directors of plaintiff corporation to iis 
stockholders are calculated, in your judgment, to lead a stockholder 
reading such reports to infer that any part of such payments, de- 
scribed as for rental, was really paid as and for interest on the cost 
of the real estate of the defendant corporation in Boston. 


(Objected to by defendants’ counsel for the reason given by Mr. 
Brooks in his objection to cross-int. 227.) 


Ans. I don’t think it was, unless he made the inquiry. 
C. E. A. BARTLETT. 
Attest: JOHN G. STETSON, Examiner. 


* . * ’ * * * 


894 ComPpLAINANTs Exuipit TRANscrIPT OF Recorp No. 2. 
J.G. 8., Ex’r. 


Boston, Sept. 12, 1885. 
And now comes the plaintiff corporation and files herewith with 
said examiner a copy of the record of the superior court for the 
county of Suffolk and Commonwealth of Massachusetts in the case 
of the Boston and Lowell Railroad Corporation against the Nashua 
and Lowell Railroad Corporation, in which judgment was rendered 
in favor of the defendant on the first day of July, A. D. 1885, the 
same to be used as evidence for the plaintiff in the above-entitled 
cause, and requests the examiner to mark the said record or a copy 

of record as an exhibit in said cause. 
By its solicitor, F. A. BROOKS. 


395  [seat.] CoMMONWEALTH OF MASSACHUSETTS. 


Whereas I, Lincoln F. Brigham, chief justice of the superior court 
of the Commonwealth of Massachusetts, do certify that Joseph A. 
Willard, Esq., whose signature is affixed to the papers hereunto 
annexed, is clerk of said superior court within and for the county 
of Suffolk and hath the keeping of the files, records, and proceed- 
ings of said court within and forsaid county; also of the late court 
of common pleas within and for said county, and of the late su- 
perior court of the county of Suffolk: aforesaid; that he is by law 
the proper person to make out and to certify copies of the files, ree- 
ords, and proceedings of said several courts; that full faith and 
credit are and ought to be given to his acts and attestations done 
as aforesaid, and that his attestation to the papers hereunto annexed, 
being numbered 1, 2, 3, 4, 5, 6, 7, 8, and 9 of the files, records, and 
proceedings of the said superior court is in due form. 

In testimory whereof I have hereunto set my hand and caused 
the seal of said court to be hereunto affixed this twentieth day of 
August, in the year of our Lord one thousand eight hundred and 
eighty-five. 

LINCOLN F. BRIGHAM, 
Chief Justice of the Superior Court. 
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COMMONWEALTH OF MASSACHUSETTS, a 


Suffolk, ‘ws 


To all to whom these presents shall come, Greeting: 

Know ye that among our records of our superior court for the 
said county of Suffolk it is thus contained, the following being the 
entire record in the case: 


COMMONWEALTH OF MASSACHUSETTS, | | 
Suffolk, pees 

To the sheriffs of our several counties or their deputies, Greeting: 
[t.s.] We command you to attach the goods or estate of the 

Nashuaand Lowell Railroad Corporation, a body corporate duly 

established by law, having a place of business at Boston, in 
396 said county, to the value of twenty thousand dollars, and 

summon the said defendants (if they may be found in your 
precinct) to appear before our justices of our superior court, next to 
be holden at Boston, within and for our said county of Suffolk, on 
the first Tuesday of January next, then and there in our said court 
to answer untothe Boston and Lowell Railroad Corporation, a body 
corporate duly established by law, having its usual place of busi- 
ness at said Boston, in an action of contract. And the plaintiff says 
that the said Boston and Lowell Railroad Corporation and the said 
Nashua aud Lowell Corporation, by their agreement in writing, ¢ 
copy of which is hereto annexed, marked Exhibit X, referred and 
submitted all claims and demands of either corporation against the 
other which originated before the first day of October, in the year 
eighteen hundred and eighty, to the determination of Elias Merwin, 
William S. Gardner, and Waldo Colburn, Esquires, and agreed that 
the award of whom or of the greater part of whom should be final ; 
and further agreed, in and by said submission, that 1f either of the 
parties aforesaid should neglect to appear before said arbitrators, 
after due notice of the time and place appointed for hearing the 
parties, the arbitrators might proceed in its absence; and they 
further agreed, in and by said submission, that said arbitrators 
might make such award respecting costs and expenses as they should 
judge reasonable, including a compensation for their own services ; 
and they further agreed, in and by said submission, that they would 
respectively observe, obey, perferm, fulfill and keep the award of said 
arbitrators of and concerning the premises. 

And the plaintiff says that under said agreement for submission 
and by virtue and in pursuance thereof they submitted certain claims 
and demands in their behalf against the defendant, copies of which 
are hereto annexed, marked “ Exhibit Y,” and all of which origi- 
ated before the first day of October, A. D. 1880, to the determina- 
tion of said arbitrators. And the plaintiff says that due notice was 
given to the plaintiff and defendant of the times and_ places ap- 
pointed for hearing the parties, and that the parties were present at 
said hearings, and represented by counsel, and that the plaintiff 
presented thereat its several claims and dem: nds, copies of which 


are hereto annexed, marked as aforesaid “ Exhibit Y,” and 
397 ~—sthat the said arbitrators fully heard the parties in respect 

thereto, and after hearing said parties and their evidence, they 
made an award in writing, a copy whereof is hereto annexed, marked 
“Exhibit Z,” and the defendant was duly notified thereof. 

And the plaintiff says that among the claims and demands of the 
plaintiff against the defendant were the following, namely: 

No. 3. Thirty-one per cent. of the rental of dwelling-house at 
Lowell, occupied by joint agent (being the joint agent of said parties) 
from September 30th, A. D. 1860, to December Ist, A. D. 1879, at 
$500 per annum, an annual interest on the same (interest not in- 
cluded in this amount), twenty-six hundred and thirty-five dollars. 

No. 4. Thirty-one per cent. of cost locomotive Boardman, pur- 
chased by funds of the Boston and Lowell Corporation, and interest 
(see vote of directors, Aug. 25, A. D. 1857, interest not included in 
this amount), twenty-nine hundred and forty-five dollars. 

No. 9. Balance due the said Boston and Lowell Railroad Corpora- 
tion from the said Nashua and Lowell Corporation for terminal charge 
on freight of said Nashua and Lowell Railroad Corporation during the 
separate operation of said railroads, from Dec. 1, A. D. 1878, to Oct. 
1, A. D. 1880, eight thousand one hundred and forty-four ;7, dollars 
and interest, thirteen hundred and eighty-four ,4°5 dollars, from Oct. 
1, A. D. 1880, to Aug. 1, A. D. 1883. 

And the plaintiff says that at regular meetings of said arbitrators, 
of which the defendant bad due notice, the above-named claims and 
demands were duly submitted and the parties were heard in respect 
thereto, and after such hearing the said arbitrators did make said 
award thereon in writing, a copy whereof is hereto annexed, marked 
“Z,” and did therein award and deteriiine in respect thereto as fol- 
lows, viz.: | 

That by reason of its item of claim No.3 the said Boston and 
Lowell Corporation is entitled to have and recover of said Nashua 
aud Lowell Railroad Corporation the sum of eleven hundred and 
thirty-one dollars and fifty cents, and no more. 

That by reason of its item of claim No. 4 the said Boston and 

Lowell Railroad Corporation is entitled to have and recover 
398 from said Nashua and Lowell Railroad Corporation the sum 
of twenty-nine hundred and forty-five dollars and no more. 

That by reason of its item of claim No.9 the said Boston and 
Lowell Railroad Corporation is entitled to have and recover from the 
said Nashua and Lowell Railroad Corporation the sum of eight 
thousand and seventy-twodollars and thirty-eight cents,and no more; 
making in all the sum of twelve thousand one hundred and forty- 
eight dollars and eighty-eight cents, which the said arbitrators de- 
termined and awarded that the said Boston and Lowell Railroad Cor- 
poration was entitled to have and recover of said Nashau and Lowell 
Corporation. 

And the plaintiff says that it has duly demanded of the defendant 
said sum of twelve thousand one hundred and forty-eight dollars and 
eighty-eight cents, which the defendant has neglected and refuses to 
pay, and the defendant owes the plaintiff the amount of said award, 
vo—166 
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being said sum and interest thereon, to the damage of the said 
plaintiff (as they say) the sum of twenty thousand dollars, which 
shall then and there be made to appear with other due damages. 
And have you there this writ, with your doings therein. 

Witness Lincoln Flagg Brigham, Esq., at Boston, the thirteenth 
day of December, in the year of our Lord one thousand eight hun- 
dred and eighty-three. 


JOS. A. WILLARD, Clerk. 


On which said writ is the following return by the officer who 
served the same: 


SUFFOLK, 88: 
Boston, Dec. 14, 1883. 

I this day attached a chip as the property of the within-named 
Nashua and Lowell Railroed Corporation, and gave to F. A. Brooks, 
president and attorney of said railroad corporation, a summons; and 
on the fifteenth day of said December I gave a summons, with an 
attested copy of this writ,to Charles B. Brooks, treasurer of said 
corporation, for its appearance to answer at court as within directed. 


Fees: 
Service and travel___.__-- S1 OS 
Copy POE ae me ON me A Nee te ee 1 OO 
, OS 
HARUM MERRILL, 
Deputy Sheriff. 
O99 On said first Tuesday of January, A. D. 1884, the plaintiff 


‘corporation appeared and by its attorney entered the above 
action, and said defendant corporation also appeared by its attor- 
neys, and filed the following: 


Superior Court. January Term, 1884. 
SUFFOLK, 88: 
Boston AND LoweLt RAILROAD CoRPORATION 
r. 


NASHUA AND LOWELL RAILROAD CoRPORATION. 


Appearance. 


In the above-entitled action please enter our appearance for the 
defendant. 
kK. A. BROOKS. 
A. S. HALL. 
Filed Jan. 9, 1884. 


ee 
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Superior Court. January Term, 1884. 
SUFFOLK, 88: 


Boston AND Lowertt RAILROAD CORPORATION 
v. 
NASHUA AND LoweLL RAILROAD CORPORATION. 


Answer of Defendant. 


And now the Nashua and Lowell Railroad Corporation, for an- 
swer to the plaintiff’s declaration, says it admits it did, on or about 
the thirtieth day of September, 1882, enter into an agreement with 
the plaintiff for the submission to arbitration of certain claims of 
each party against the other, similar in terms to those set forth in 
the paper annexed to plaintiff’s declaration marked “ Exhibit X,” 
and purporting to be a copy of said agreement of submission. 

And the defendant admits that the items of plaintiff’s claim num- 

bered 3 and 4, respectively, in the declaration were em- 
400 braced in the agreement of submission; and it denies that the 

claim mentioned in the plaintiff's declaration as No. 9 was 
embraced in said submission, or that the defendant ever agreed to 
submit the said claim to arbitration or ever did so submit it to ar- 
bitration ; and asto all three of plaintiff’s said claims referred to 
as Nos. 3, 4, and 9, respectively, the defendant says that before the 
sume were taken up for consideration by the referees, and before 
any hearing thereon was had, viz.,on the thirtieth day of July, 
A. D. 1883, this defendant revoked the said agreement of submis- 
sion by an instrument in writing for that purpose, duly notified to 
and served upon said arbitrators, and that thereupon they ceased 
to have any authority or power to bind the defendant or to act 
further in any way under the said submission, and that the defendant 
is not bound by what was subsequently done by said arbitrators. 

And the defendant further says, in regard to the items of the 
plaintiff's claim numbered 9, that no such claim was included in 
said submission or presented or made known to the referees or to the 
defendant as existing until the first day of August, A. D. 1883, 
after the revocation of said submission by the defendant, and after 
the defendant had withdrawn its attendance before the said arbitra- 
tors, and had ceased to be bound by the said submission or any 
proceedings subsequently had under the same; and the defendant 
denies that it owes the plaintiff the amount of said alleged award or 
anv part thereof, and, except as herein expressly admitted, the de- 
fendant denies each and every allegation and item in the plaintiff’s 
declaration contained. 


NASHUA AND LOWELL RAILROAD 
CORPORATION, 
By its attorney, A. S. HALL. 
Filed Jan. 17, 1884. 
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401 Superior Court. January Term, 1584. 


SUFFOLK, 88: 


30STON AND LOWELL RAILROAD CORPORATION 
U. 
NasHvua AND LoweLL RAILROAD CORPORATION. 
Defendant’s Declaration in Set- Off. 

And the defendant says that in the year 1857 it entered into a 
contract in writing with the plaintiff for the operation of the rail- 
roads of both corporations for the joint account and benefit of both 
corporations for a term of years, and that in the year 1858 the said 
contract was extended for a term of twenty years from and after 
Oct. 1, 1858, and that on or about the twenty-fifth day of August, 
1857, it was agreed by the plaintiff, in consideration of the exist- 
ence of said joint-traflic or pooling contract and of the fact that the 
track of the detendant’s railroad was in better condition than that 
of the plaintiff corporation and would consequently require much 
less outlay thereon during the term of said contract, that it would, 
at the expiration of said contract, pay over or account to the de- 
fendant for a sum equal to the difference in value between three 
hundred (300) tons of new rails laid down in said track and a like 
quantity of old rails lying in said track, meaning thereby that it 


would pay to said defendant corporation a sum equal to the cost of 


replacing three hundred tons of old rails with three hundred tons 
of new rails in the track of the defendant corporation’s railroad ; 
and the defendant says that the said joint-traflic contract expired 
on or about Dee. 1, 1878, and that the cost of replacing said old 


rails with new, laid down at that time, after deducting the value of 


the old rails, was the sum of 89,711.87, and that the defendant then 
requested the plaintiff to make such payment, but the plaintiff re- 
fused and still refuses so to do, and the plaintiff owes the defend- 
ant the said sum of 89,711.87 and interest thereon since Dee. 1, 
1878. 

And the defendant also says the plaintiff owes the defendant the 
sum of seventy dollars, according to the account hereto annexed. 


402 Account Annexed. 


No. 1. Tio amount of fee of N. H. railroad commissioners for 
the year 1881, assumed by plaintiff as lessee and 
paid by i ee S35 00 


By its attorney, A. S. HALL. 
Filed Jan. 17, 1854. 


<> 
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_ And said plaintiff corporation, by its attorney, filed the follow- 
ing: 


Superior Court. January Term, 1884. 
SUFFOLK, 88: 


. ¢ Boston AND Lowett RAILROAD CORPORATION 
aa v). 
NASHUA AND Lowetrt RAILROAD CORPORATION. 


Plaintiff's Answer to Defendant's Declaration in Set- Of. 


And now plaintiff comes and denies each and every allegation 
contained in defendant’s declaration in set-off. 

And plaintiff, further answering, says that if defendant shall prove 
the allegations therein contained —. The plaintiff says that the 
parties, by their agreement in writing, acopy whereof is hereby an- 
nexed to the declaration of the plaintiff, marked “ No. 1,” referred 
the matters therein mentioned and the claims and demands con- 
tained in the defendant’s declaration in set-off to arbitrators, and 
the arbitrators have made an award thereon in writing, a copy 
whereof is hereto annexed to the declaration of the plaintiff, marked 
“No. 2,” and therein and thereby did determine that the defendant 
was not entitled to receive any sum from the plaintiff by reason of 

- \ any of said claims and demands which are made or contained in 
said declaration in set-off. Wherefore the plaintiff says that it does 
not owe the defendant the suns claimed in and by said declaration 
or any part thereof. 

D. S. & G. F. RICHARDSON, 
Plaintiff’s Attorneys. 
Filed Feb. 1, 1884. , 


403 For account annexed see declaration of the plaintiff. 


And thence the same was continued to the April term, 1884, 
when the plaintiff corporation, by its attorneys, filed the following ; 
Superior Court. April Term, 1884. 
SUFFOLK, 88: 
. Boston AND LoweLL RAILROAD CORPORATION 


v. 
NASHUA AND Lowett RAILROAD CORPORATION. 


In the above case please enter an appearance for the plaintiff. 
JOHN H. GEORGE. 
’ G. A. A. PEVEY. 
Filed April 1, 1854. 
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And said defendant corporation, by its attorneys, filed the fol- 
lowing: 


Superior Court. April Term, 1884. 
SUFFOLK, 88 : 
Boston AND LOWELL RAILROAD CORPORATION 


u. 
NASHUA AND LoweLt RAILROAD CORPORATION. 


And now comes the defendant and moves the court for leave to 
withdraw its declaration in set-off and the matter therein contained. 
By its attorney, A. S. HALL. 
Filed May 7, 1884. 


Which said motion, after a hearing, was allowed ; and after a full 
hearing it was ordered by the court as follows, to wit: 
Superior Court. April Term, 1884. 
SUFFOLK, 88: 
The Boston and Lowell Railroad Corporation, plaintiff. 
The Nashua and Lowell Railroad Corporation, defendant. 


In the above action, jury trial being waived, I find for the de- 


fendant. 


(y 
1p 


ALBERT MASON, 
Justice Superior Court. 
Finding, May 12, 1884. 


404 Whereupon the said plaintiff corporation, by its attorneys, 


alleged exceptions to the ruling of the court in matters of 


law, and thence the same was continued by order of court to 
the July term, 1884, when said exceptions, being reduced to writing, 
were presented to the court. Thereupon, on motion of said defend- 
ant, said exceptions were stayed, and said defendant filed the fol- 
lowing : 

Superior Court. October Term, 1884. 
SUFFOLK, 88: 


Boston AND LOWELL RAILROAD CORPORATION 


i’. 
NASHUA AND LowetL RaAILRoAp CORPORATION. 
Defendant's Motion for Judgment. 


And now the above-entitled cause having been tried at the last 
April term of this court without a jury, and a finding having been 
made for the defendant, and exceptions to such finding having been 
taken and filed by the plaintiff at said April term, and the court 
having failed to sign or allow the same, the defendant comes and 
moves that judgment be entered on said finding. 


By its attorney, A. 8S. HALL. 


i i 


le a Se 


ole Aa 


After a hearing said exceptions were allowed and signed by the 
presiding judge, and are as follows: 


Superior Court. April Term, 1884. 
SUFFOLK, 88 : 


Boston AND LoweLt RAILROAD CORPORATION 
Vv. 
NASHUA AND LOWELL RAILROAD CORPORATION. 


Plaintiff's Exceptions. 


This is an action of contract to recover the amount of an award 
made in favor cf the plaintiff and against the defendant, a copy of 
which is set forth in the plaintiff’s declaration. The pleadings are 

made part hercof. 
405 It appeared in evidence and was not in dispute that the 

award purported to be made under the submission, a copy of 
which is made a part of the award, and that said award was signed 
and published by the arbitrators, as shown by the award itself; and 
it was proved or admitted that the several papers annexed to the 
award and marked respectively Exhibits “A,” “ B,” “©,” “ D,” “ E,” 
“PR” “1.” “ Y,” were actually laid before the arbitrators and were 
the subject of action by them, as set forth in the award, and that 
the plaintiff’s specification of claims against the defendant was 
amended by adding thereto item No. 9, as set forth in the award. 

On the part of the defendant it was proved or admitted that the 
arbitrators were severally served, on the 30th and 31st days of July, 
1883, with notice of a revocation by the defendant of the submission, 
as shown in paper marked “ Exhibit C,” annexed to said award. 

The defendant also proved that it sent tothe president of the 
plaintiff corporation, on or about the 28th of July, 1883, the letter, 
a copy of which is hereto annexed, marked “ Defendant’s Exhibit 
1,” and that defendant received in reply thereto the letter, a copy of 
which is hereto annexed, marked “ Defendant’s Exhibit 2.” 

There was contradictory evidence whether the statement of the 
arbitrators contained in the last seven lines of page 1 of the printed 
award was correct, the defendant insisting that such statement was 
not correct and the plaintiff insisting that it was correct. The other 
facts stated in the award were not in dispute. 

On the point, namely, the correctness of the statements by the 
referees as to the agreement of the parties, as stated at the bottom 
of page 1 on the printed copy of the award, viz., several of the claims 
made by the Nashua and Lowell Railroad Corporation against the 
Boston and Lowell Railroad Corporation were, by consent of both 
parties, submitted to the referees for their award and determination, 
with the understanding and reservation that the remaining claims 
made by the respective parties were to remain open, either fur ad- 
justment of the. parties themselves or for future hearing and de- 
termination by the referees. ‘The defendant took the ground that 
the only assent given by it was to the determination of the referees, 
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in the first instance, of certain questions of law as preliminary, and 
that they might pass upon such legal questions and announce 
406 ~—i the result before proceeding to consider other claims embraced 
in the submission and before passing upon such other claims, 
and that defendant never consented to any partial and final award 
being made so as to be binding on the defendant before the revoca- 
tion was notified to the referees. 
The plaintiff contended that statement was true. 
Thereupon the defendant contended and requested the court to 
rule as follows: That— 
1. The clause in the submission stating that it was entered into 
“upon the understanding that said arbitrators shall be governed 
< in their determination and award by the rules of law applicable 
to the case” operated asa limitation or restriction of the power 
of the arbitrators, so that their determination of matters of law was 
not final. 
2. That if the arbitrators treated the submission as making them 
final judges of all questions of law raised before them, and undertook 
{ to pass fins ally upon all matters of law laid before them, and did 


Refused. 


revising their legal rulings, except by revoking the said submis- 
on, for that reason, then, such revocation was legally justifiable. 

3. That, whether the defendant’s revocation of the submission in 
( this case was legally justifiable or not, it operated to deprive the 
) arbitrators of all further powers of action under the same. 

The court was asked by the plaintiff to rule, whatever it might 
find upon the questions of fact in dispute, that the plaintiff was 
entitled to a finding in its favor for the amount of the award and 
interest on the same.* 

The court refused to give the first two rulings prayed for by the 
defendant, but did give the third ruling so prayed for, and there- 
upon found for the defendant. , 

To the ruling of the court in favor of the defendant and the re- 
fusal to rule as requested by the plaintiff, and to the finding in favor 
of the defendant upon such ruling, the plaintiff respectfully excepts 
aud prays that these its exceptions nay be allowed. 

JOHN IH. GEORGE, 
Plaintiji’s Attorney. 


~ Refused, => 


Given. 


* But the court declined so to rule. 
Examined and allowed. | 
ALBERT MASON, JS. C. 
407 (Copy.) 
DEFENDANT'S Exuipirt 1. 
Boston, July 28th, 1885. 
Hon. J. G. Abbott, presid’t of Boston & Lowell R. Co. 


Dear Str: I herewith transmit to you a vote passed by the direet- 
ors of the Nashua & Lowell R. Co. at a meeting held July Sth. 


so In such a way that the defendant was deprived of all means of 


‘ih, 


Permit me to say that this vote of the directors was passed with 
some reluctance, and as the only alternative left them for avoiding 
the consequences of a construction by the referees of the submission 
different from that which was intended by them. 

Before the referees had declined to furnish us with the grounds of 
their rulings on the question of estoppel (raised by your counsel) 
we offered to go on with the hearing if permitted to withdraw from 
the submission our entire 5th claim and a portion (about one-fifth ) 
of our 6th claim. This offer was declined by your counsel. 

When the referees subsequently informed us that, as they under- 
stood the submission, we were not entitled to know on what legal 
grounds they had proceeded, and inferentially that we would not 
any more be entitled to know the legal grounds on which they 
might hereafter proceed in the determination of our other claims 
and of your entire claims (not yet considered by them at all), 
amounting to upwards of $350,000, it became manifest to us either 
that we had failed in drawing the submission so as to express our 
intention of limiting any decision made under it to the strict rules 
of law, or that we were not going to realize what we expected in 
that respect. 

It seems to us obvious that the referees do not attach the same 
meaning to the submission as we do, or did when we entered into 
it, and that we must either permit the referees to determine for us 
the meaning of the submission in this respect (contrary to our un- 
derstanding of it) or else refuse to proceed any further under what 
we consider an erroneous interpretation of the intention of the sub- 
mission. We cannot willingly yield to the opinion of the referees 

that this submission confers absolute power on them. 
408 (We make statement of our intention and our understand- 

ing of the meaning of the subinission at the time of entering 
into it with much confidence, because of the fact that before enter- 
ing into the submission we consulted eminent counsel as to the ex- 
pediency and safety of doing so, and were advised not to do so un- 
less special provision was made to secure an award founded upon 
the rules of law, and the submission was supposed by us to have 
been drawn so as to conform to the advice we had received in this 
respect.) 

After the hearing before the referees had begun a preliminary 
question was raised by your counsel to the effect that the Nashua & 
Lowell Co. had become estopped as to the greater part of its claims 
(the 5th and 6th) by itsown previous action. The estoppel so relied 
upon was supposed by us to consist of the directors’ vote of July 
23, 1872, and of nothing else. Under this impression, when the 
referees, after reserving this question for a time, signified to us their 
opinion that we could not maintain the 5th and 6th claims nor 
either of them without indicating any reasons, we asked them to 
revise such opinion and to consider that our 5th claim was not 
within the vote of July 25, 1872, or affected by such vote. They 
refused, however, either to reconsider or to hear further from us on 
this point, and by so doing gave us to understand that they had 
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found the estoppel to consist of something besides the vote of July, 
1872; and yet we are not able ourselves to find anything in the evi- 
dence except that vote out of which an estoppel could be con- | 
structed, and we are nol permitted by the referees to know of what 

material, legal or otherwise, they have found it to consist. 


Under these circumstances a proper regard to our own protection | 
seems to us to justify, if it does not require, that we should halt 
where we are and refuse to proceed further under the submission ; 


unless we can do so without sacrificing those portions of our claims, 


for the eventual rejection of which by the referees we can see no "7 

legal grounds, and as to which they refuse to make known the rea- 

sons operating upon their minds, and by so doing render it impos- 

sible for us to obtain any revision by the courts of law, however | 

erroneous such opinions of the referees might appear to us to be. 
These considerations have led the directors of the Nashua ; 

409 and Lowell Company to adopt unanimously the vote, a copy ) 


of which is transmitted herewith. 

We cannot hope that the referees will make the special report of | 
law and facts referred to in the vote, as they have once declined to 
do this at our request; but we do hope that you will consent to the 
proposed amendment of the submission. | 

Before asking you to do this we have paid in full all those claims 
made by the B. & L. R. R. Co. against the Nash. & L. R. Co. and 
embraced in the submission, which are recognized by us as well 
founded, and we now olfer in any event of this application to you 
to enter into a new submission, comprising all your claims against 
us, In precisely the language and terms of the old submission, and 
to proceed with the hearing of thuse claims alone before the referees 
on the first day of August next, if you so desire, in order that you 
may suffer no prejudice, so far as vour claims against us are con- 
cerned, from the course we have determined to adopt in regard to 
our claims against you. 

Whether you accede to our request in regard to the proposed 
amendment or not we are willsg and shall ourselves offer to pay 
the referees for all services rendered by them to this time and relieve 
you therefrom. We enclose such draft of instrument as, if signed 
by your company, will be satisfactory to us in this respect. 

Be good enough to reply to this at your earliest convenience, not 
later than the 50th inst. 

(Signed) For THE NASHUA AND LOWELL R. R. CO., 
lh. A. BROOKS, Pres't and Att'y. 


(Copy.) 


DEFENDANT'S Exutpir 2. 


28 STATE STREET, Boston, 30th of July, 1883. 
F. A. Brooks, Esq., pres’t of Nash. & Low. R. R. Co. 

Dear Sin: Your communication of the 28th inst., with its in- 
closures, was duly received. 


THE BOSTON & LOWELL RAILROAD CORPORATION ETAL, 4@c. 283 


410 In answer, I have this only to say: The arbitrators chosen 
and agreed upon by the Nashua & Lowell R. R. Co. and the 
Boston and Lowell R. R. Co. to pass upon and determine the differ- 
ence between the two corporations have appointed the first day of 
August next to go on with the hearing of those matters submitted 
to them they have not yet heard. 
Both the parties have been duly notified of the time so appointed. 
The Boston and Lowell R. R. Co. will be ready at the time so ap- 
pointed to go on with the hearing, and will insist that the arbitra- 
tors shall then hearand determine all matters submitted to them as 


speedily as possible. 
Very truly, y’r ob’t sert, J. G. ABBOTT, 
Pres't of the B. & L. R. R. Co. 


Your communication will, of course, be laid before the directors 
of the Boston and Lowell Railroad Company at their next meeting. 


And the questions of law thereby raised, to wit, by said bill of 
exceptions passed to the supreme judicial court for the Common- 
wealth for revision; and thence the action was continued in this 
court from term to term to the present April term, 1885; and now 
a rescript is sent from said supreme judicial court for the Common- 
wealth as follows: 


COMMONWEALTH OF MASSACHUSETTS: 


Supreme Judicial Court for the Commonwealth, at Boston, Janu- 
uary Term, 1885. 


In the case of— 


Boston AND LOWELL RAILROAD CORPORATION 


”. : | 
NASHUA AND LoweLtt RAILROAD CORPORATION. 


pending in the superior court for the county of Suffolk, ordered 
that the clerk of said court in said county make the following 
411 entry under said case in the docket of said court, viz., “ Ex- 
ceptions overruled.” 
By the court: 
GEO. W. NICHOLS, Clerk. 


June 22, 1885. 


Brief statement of the grounds and reasons of the decision. 
The ruling was right. 

See opinion on file with the reporter. 

Filed June 22, 1885. 


It is therefore considered by the court on the tirst day of July, 
1885, that said Nashua and Lowell Railroad Corporation recover of 
said Boston and Lowell Corporation its costs of suit, taxed at forty- 
eight dollars and fifty-three cents. 

All and singular, which premises we have held good by the tenor 
of these presents, to be exemplified. 
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In testimony whereof we have caused the seal of our said supe- 
rior court to be hereto affixed. 

Witness Lincoln Flagg Brigham, Esq., chief justice of our said 
superior court, at Boston, in said county of Suffolk, this fifth day of 
August, in the year of our Lord one thousand eight hundred and 
eighty-five. 

[SEAL. | JOS. A. WILLARD, Clerk. 


Exuipir Z. 
Award. 


(This paper is the same as Exhibit Il, annexed to the answer of 
the Boston and Lowell Railroad Corporation and printed on pages 
54 to 71, inclusive, of this record,and therefore is not reprinted here. 


JOHN G. STETSON, Clerk.) 


412 Exmipit X. 


(This paper is the same as a part of Exhibit FE, annexed to the 
answer of the Boston and Lowell Railroad Corporation and printed 
on pages 47 to 52, commencing with the beginning of 8 and EEx- 
hibit Kk, on page 47, and ending with the words “ railroads, and 
of Phillips’ wharf, at Saletw,” on said page 52, and therefore is not 
reprinted here. 

JOUN G. STETSON, Clerk.) 


iExuipit G. 


(This paper is the same as “Claims of the B. & L. R’d v. The N. 
& L. Rd” and “Boston & Lowell R. R. Co.’s Claim,” printed on 
pages 52 to 54 of this record, and therefore is not reprinted here. 


JOHN G.STETSON, Clerk.) 


Opinion of the Court Referred to in the Preceding Copy of Record. 


COMMONWEALTH OF MASSACHUSETTS, 
Boston, Sept. 12, 1885. 

[ certify the annexed to be a true copy of the opinion of the 
supreme judicial court in the ease of Boston and Lowell Railroad 
Corporation v. Nashua and Lowell Railroad Corporation, decided on 
the twenty-second day of June, 1585, on a bill of exceptions, a copy 
oy which is hereto annexed. 


JOHN LATHROP, 


Reporter of Dr CLSLONS. 
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413 COMMONWEALTH OF MASSACHUSETTS, 
Suffolk, 


Supreme Judicial Court. March Law Term, 1885. 


bes. 


,OSTON AND LOWELL RAILROAD CORPORATION 
v. 
NASHUA AND LOWELL RAILROAD CORPORATION. 


Opinion of the Court. 


FIELD, J.: 

The parties submitted certain specified claims made by each 
against the other to the determination of three persons. One of 
the provisions of the submission was that the award of the arbitra- 
tors or of the greater part of them should be final, “and if either 
party neglects to appear before the arbitrators after the notice of the 
time and place appointed for hearing the parties the arbitrators 
may proceed in its absence,” ete. The award was in writing and 
was signed by the arbitrators Aug. 7, 1885. Before this award was 
signed the defendant delivered to the arbitrators papers, copies of 
which are annexed to the exceptions. The papers marked C and 
D, as we construe them, were an unconditional revocation by the 
defendant of the authority of the arbitrators to proceed under the 
submission. The exceptions state that “there was contradictory 
evidence whether the statement of the arbitrators contained in the 
last seven lines of page one of the printed award was correct, the 
defendant insisting that such statement was not correct and the 
plaintiff that it was correct. The other facts stated in the award 
were not in dispute.” 

In reference to this statement, the correetness of which was in 
dispute, the defendant contended “ that the only assent given by it 
was to the determination by the referees in the first instance of cer- 
tain questions of law as preliminary, and that they might pass upon 
such legal questions and announce the result before as to 
consider other claims embraced in the submission and oefore pass- 

ing upon such other claims, and that defendant never as- 
414 sented to any partial and final award being made so as to be 

binding on the defendant before the revocation was notified 
to the referees.” “ The plaintiff contended that that statement was 
true.” It does not appear that the court found as a fact that this 
statement contained in the award either was or was not a true state- 
ment. The statement is as follows: “Several of the claims made 
by the Nashua and Lowell Railroad Corporation against the Boston 
andjLowell Railroad Corporation were, by consent of both parties, 
submitted to the referees for their award and determination, with 
the understanding and reservation that the remaining claims made 
by the respective parties were to remain open, either for adjustment 
by the parties themselves or for further hearing and determination 
by the referees.” The award then proceeds as follows: ‘** The items 
submitted to the referees, and upon which they have been requested 
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to pass, are those numbered 35, 4, 5, and 6, in Exhibit 1, annexed to 
ihe agreement of reference. The referees have considered these 
items and are of the opinion, and so award and determine, that the 
Nashua & Lowell Railroad Corporation is not entitled to recover 
anything from the Boston & Lowell railroad in respect to either of 
said items.” 

The hearing of any other claims was then, by agreement of the 
parties, postponed to June 29, 1885. Upon June 29 the parties 
met, and the defendant presented a motion for a rehearing “as to 
the law involved in the fifth claim and in so much of the sixth 
claim as has arisen or accrued since the vote of the directors passed 
June 25,1877; and if upon such rehearing the views of the ref- 
erees in said matters of law shall remain unchanged, then your 
petitioner prays that they will make in writing such a report of the 
facts found by them and of their rulings upon the legal questions 
raised by your petitioner as will enable vour petitioner to save and 
not lose the benefit of the provision in said submission, which = re- 
quires said referees to be governed by the rules of law applicable 
to the case.” The provision in the submission thus referred to was 
that the claims were submitted to arbitrators “upon the under- 
standing that said arbitrators shall be governed in their determi- 
nation and award by the rules of law applicable to the case, but 

_ without prejudice from any defence based on the statute of 
415 limitations, unless such defence would be good and valid 

an law if pleaded” to a bill in equity which had been 
brought by the defendant. The motion fora rehearing was over- 
ruled, and, with the consent of both parties, the further hearing 
-under said submission was adjourned to Aug. 1, 1883. Before the 
hearing on Aug. 1, 1885, was begun, the papers, which we have 
held constitute an unconditional revocation, were delivered to the 
arbitrators. 

The arbitrators were of opinion “that they were bound to proceed 
with the hearing if either party so desired, and so informed the 
parties, and that they were ready to hear them.” The defendant, by 
its counsel, stated that “it did not intend to appear further, and did 
not desire notice of any adjournments, and then withdrew.” The 
arbitrators proceeded with the hearing of claims made by the plain- 
tiffagainst the defendant,and made an award in favor of the plaintiff, 
on which this action is brought. The court ruled, as requested by 
the defendant, “ that whether the defendant’s revocation of the sub- 
mission in this case was legally justifiable or not, it operated to 
deprive the arbitrators of all further power of action under the 
same,” and refused to rule, as requested by the plaintiff, that 
“whatever it might find upon the question of fact in dispute, the 
plaintiff was entitled to a finding in its favor for the amount of the 
award and interest on the same.” The court found for the defend- 
ant, and the plaintiff excepted to the ruling, to the refusal to rule, 
and to the finding. 

A submission to arbitration is a power which may be revoked at 
any time before it is executed by the publication of the award. 


Wallis v. Carpenter, 13 Allen, 24; Marsh v. Butteel, 5 B. & Ald., 
507; Mills v. Bailey, 2 H. & C., 36. 


The contention is that the submission was partially executed by 
an award; that the defendant was not entitled to recover anything 
from the plaintiff in respect to the items which have been mentioned. 
It does not appear that this was a separate award actually reduced 
to writing and signed by the arbitrators. The unavoidable inference 
is that this conclusion was announced to the parties as the determi- 
nation of the arbitrators upon these items, and that the meeting of 

the arbitrators was adjourned for the purpose of subsequently 
416 hearing and determining the other claims of the parties, un- 
. less, meanwhile, the parties settled them. An award must 
cover all the claims submitted and presented to the arbitrators, and 
must be mutual, certain, and final. If we assume that the oral an- 
nouncement of the arbitrators of their determination upon these 
items was intended to be their final award on these items, the award 
would be bad unless the parties had agreed that these items should 
be the subject of a separate award, because this award did not decide 
all the substantial matters submitted and presented. Randall v. 
Randall, 7 East, 81; Jn re Robinson v. Railson, 1 B. & Ald., 728. 
Stone v. Phillips, 4 Bing., N. C., 37: Blear v. Harrodine,7 Exch., 269 


[t has not been found as a fact that the parties agreed that these 
items should be the subject of a separate award. If this fact were 
found it would perhaps show that the parties, by their subsequent 
agreement, entered into two separate submissions instead of one; 
but then the making and publishing of an award under one submis- 
sion would not be a part execution of the power conferred by the 
other. 


But if it be assumed that the statement in the award is true, we 
are of opinion that the award itself does not show that the announce- 
ment of the determination of the arbitrators upon the items men- 
tioned was intended by them as the making and publication of an 
award. The award, as it was finally made and published, is one and 
entire. ‘The power of the arbitrators over all the matters submitted, 
if there had been no revocation, would have continued until the 
award was finally made and published. Before this was done it was 
competent for them to have changed their minds upon these items, 
to have reheard the parties and revised their decision. The an- 
nouncement was interlocutory and not final. It is therefore unneces- 
sary to consider whether any partial award, made and published 
under a submission such as this is, would preclude a party from 
revoking the authority of the arbitrators to proceed under the sub- 
mission to consider and determine the remainder of the matters 
submitted. 


Exceptions overruled. 
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THE NASHUA & LOWELL RAILROAD CORPORATION VS. 


Superior Court. 


SUFFOLK, 88: 


boston AND Lowett RatILroap COkPORATION 
7’. 
NASHUA AND LOWELL RAILROAD CORPORATION. 


Plaintifj ’3 Lrceptions. 


(This paper is the same as plaintilf’s exceptions, with exhibits 
thereto annexed, a part of this exhibit, printed on pages 404 to 412, 
inclusive, of this record, and therefore is not reprinted here. 

JOHN G. STETSON, Clerk.) 


CoMPLAINANTS’ Exuipir Drarr or Contract. J. G.S., Ex’r. 


(Put in evidence, page 321.) 


This agreement, made this — day of ——, in the vear one thousand 
eight hundred and seventy-five, by and between the Boston and 
Lowell Railroad Corporation, party of the first part, and the Nashua 
and Lowell Railroad Corporation, party of the second part, wit- 
nesseth : 

Whereas said parties, by virtue of a business contract dated Jan. 
29, 1857, agreed and provided for the joint operation and manage- 
ment of their said railroads, with an agreement for the division of 
the net income thereof in the proportion of sixty-nine per cent. to 
the first party and thirty-one per cent. te the second party; and 
whereas, during the continuance and since the execution of said 
business contract, and with the approval and consent and for the 
mutual benefit and use of the parties hereto, the said second party 
has rebuilt and enlarged the freight station, obtained additional 
land, remodelled the tracks, laid additional side tracks, and made 
other improvements at its freight station on Western avenue, in 
Lowell; and whereas, during the continuance and since the execu- 

of said business contract, and with the approval and consent 
418 and for the mutual benefit and use of the parties hereto, the 

said first party has obtained additional land and rebuilt and 
enlarged its passenger station in Boston, and enlarged and rebuilt 
the bridge and other apprvaches connected therewith ; and also ob- 
tained additional land and ‘built a new passenger station and im- 
proved its freight and passenger facilities at Winchester; and has 
also, through the intervention of trustees, invested $545,674 in the 
‘apital stock of the Salem and Lowell and Lowell and Lawrence 
railroads; and has also constructed a branch railroad in the town of 
Wilmington, to connect its main line with the Salem and Lowell 
railroad ; and has also constructed the Mystie Branch railroad, ex- 
tending from the main line of the Boston and Lowell railroad near 
Milk Row station to the wharf below Chelsea bridge; and has also 
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entered into a contract of lease with the Phillips Wharf Corpora- 
tion, dated Feb. 20, 1872, for all the Phillips Wharf estate, situated 
in Salem, in the county of Essex, and for other property in said con- 
tract descibed, it is hereby mutually agreed that in the current set- 
tlements under said business contract dated as aforesaid, and dur- 
ing the continuance of the same, the first party will assume and 
account for sixty-nine per cent. of the interest incurred on the cost 
of each and all of said improvements, enlargements, alterations, 
constructions and leases, and of the current expenses and liabilities 
incident to the same, and shall be entitled to sixty-nine per cent. of 
the rents, benefits, and profits incident thereto, and the second party 
will assume and account for thirty-one per cent. of the interest in- 
curred on the cost of each and all of said improvements, enlarge- 
nents, alterations, constructions and leases, and of the current ex- 
penses and liabilities incident to the same, and shall be entitled to 
thirty-one per cent. of the benefits and profits incident thereto, it 
being understood and agreed that the cost of the enlargements and 
improvements, investments and leases aforesaid shall be fixed as 
follows: 


BO FR i iii ciwnd nuncsintneltek iain $102,186 24 
Of the Mystie River Renandlh, Wt... .cassnithsidaiitiieane 229,881 91 
Of the passenger station and bridge and other ap- 

DECREED OF TNE 06 o.ni.n once sninninnels wemein - 1,200,854 37 
Of the improvements at Winchester, at-.-..--.-.---- 20,000 OO 


Of the Phillips wharf, at rent per annum ----. 23,000 OO 

419 Of the Salem and Lowell aud Lowell and Law- 
Ce | ee Se ee 345,674 00 
OF tee Sees Bene. Oh... ...w cca arse nnnnse 50,000 OO 


And whereas, during the continuance and since the execution of 
suid business contracts, dated as aforesaid, with the approval and 
consent and for the mutual benefit of the parties hereto, the lease of 
the Wilton railroad of New Ilampshire has been modified, renewed, 
and extended, and the lease of the Stony Brook railroad of Massa- 
chusetts has been modified and extended by agreement with said 
second party, and the lease of the Middlesex Central railroad of 
Massacliusetts has been made and executed and subsequently modi- 
fied by agreement with said first party, and a contract of lease of 
the Pete rborough railroad of New Hampshire has been made and 
executed by agreement with second party: 

Now, with the view of affording greater facilities to the public, of 
facilitating settlements and fixing terms of connection, it is mutually 
agreed as follows: 

That said Wilton, Stony Brook, Middlesex Central, and 
Peterborough railroads, during the continuance of the business 
contract between the parties hereto,dated Jan. 29, 1857, as aforesaid, 
shall be operated and managed in a prudent and judicious manner, 
so as to maintain and, if possible, to increase their efficiency as 
business connections and feedets of the roads of these parties 
respectively. 


di—1b66 
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2d. That during the continuance of the business contract dated 
Jan. 29, 1857, as aforesaid, « ach party shall have an equal voice 
and control in the management of said railroads leased as aforesaid, 
and that during the continuance of said business contracts the first 
party shall have an interest and owne rship in the income and 
advantages derived from said leased railroads under said contract of 
lease to the extent of sixty-nine per cent. of the same, and that 
during the continuence of said business contract the second party 
shall have an interest and ownership in the income and advantages 
derived from said leased railroads under said contracts of lease. to 
the extent of thirty-one per cent. of the same; and each party hereto 
agrees to and with the other that during the continuance of 
420 said business contract it will incur, assume, and pay the 
responsibilities, liabilities, and expenses to be incurred, 
assumed, and paid under said contract of lease in the proportion of 
sixty-nine per cent. to the first party and thirty- -one per cent. to the 
second party. 


CoMPLAINANTS Exuipir Lovertnc 4535p ANNUAL REPORT OF 
PLAINTIFFS Direcrors. J. G.S., [ex’r. 


(Put in evidence, page 254.) 
Report for thre Year nding May 29), LS7S. 


To the stockholders of the Nashua and Lowell Railroad Corpora- 
tion: | 

[t is now over twenty years since the Nashua & Lowell Corpora- 
tion parted with the immediate control of its railroad and the 
collection of its earnings and united with the Boston & Lowell R. R. 
Corporation in placing the roads of both corporations in the hands 
of one managing agent, to be operated by him for the joint account 
of both parties, ander a contract for that purpose, which assigned 
3l per cent. of the earnings to the Nashua & Lowell Co. and 69 per 
cent. to the Boston & Lowell Co. 

This contract will expire by its own limitation on the first day of 
October next. In view of this prospective chenge some action on 
your part will become hecessary before another annual meeting. 
Hence it seems to us proper to lay before you with some detail 
such fucts as have come to our knowledge respecting your present 
situation and loss of income and the occasion of it, and also to make 
known to you some views which we entertain respecting the policy 
of this ee 4 any in future. 

The Nashua & Lowell railroad was operated separately by its own 
ofticers for many years, until 1857,and during all that time it earned 
and paid regular semi-annual dividends, averaging 8°, per cent. 
per annum agains st an average on the Boston & Lowell railroad for 
same time of 7,') per cent. per annum. 

lor the eighteen years next succeeding the adoption of the joint 

contract of January, 1857, the regular dividends to stock- 
421 holders of this company averaged 8,5; per cent. per annum, 
or, including an extra dividend of 20 per cent. in shares, 
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they averaged 10 per cent. per annum. After a4 per cent. dividend, 
nade in October, 1871, until October, 1876, no dividends were 
made. <A dividend of 2 per cent. was made in October, 1876, and a 
like dividend of 2 per cent. has been since made semi-annually to 
the present time. 

As one of the consequences of the joint-traffic contract, the re- 
ceipts or earnings of the railroad partnership came into the pos- 
session, In the first instance, of the joint management or managing 
agent, through whom, after paying operating expenses and charges, 
they were to be distributed, 31 per cent. to the treasurer of this 
corporation and 69 per cent. to the treasurer of the Boston & 
Lowell Co. 

Down to 1872 the contract was observed in this respect, and 
this company received its quota (31 per cent.) of the Joint net 
earnings. 

It is the belief of a majority, at least, of the directors that this 
company has not received its quota of the net earnings assigned to 
it by the joint contract at any time since July, 1872, and that the 
amount of such net earnings received by this company since that 
time has been about one-third less in amount than is provided by 
the contract itself. 


Change in 1872 in making up the Joint accounts. 


The investigation undertaken by us, under the vote passed at the 
last annual meeting, resulted in the discovery, by some of us forthe 
first time, of the fact that at a joint meeting of the directors of both 
corporations, held July 23, 1872, and upon the suggestion or motion 
of one of the directors of the Boston & Lowell Railroad Co., a vote was 
passed in the words following, viz: 

“Voted, That the expenditures made and to be made by the Boston 
& Lowell Railroad Co. for land and building in Boston for a new 
station and the expenditures made and to be made by said corpora- 
tion for the building and completing the Mystie River railroad and 
for the improvements in Winchester for a new station and land for 
railway purposes, to the amount of $20,000, are to be treated in the 

management of the business, under the joint-business contract 
422 existing between said corporation and the Nashua & Lowell 

Railroad Co., as follows, viz: Thesaid Boston & Lowell Rail- 
road Co. are to be paid the interest upon such expenditures, made 
and to be made, at the rate of seven per cent. per annum, at the end 
of each six months, out of the receipts of the joint corporations under 
said contract, and which is to be charged as a part of the expenses 
of operating said railways under said contract; and the cashier of 
said two corporations and treasurer of the Boston & Lowell Railroad 
Co. is hereby directed to make up an interest account upon such ex- 
penditures to April 1, 1872, and pay the amount found due to the 
Boston & Lowe!l Railroad Co. out of the joint receipts of said two 
corporations.” ; 

In consequence (as we are informed) of this vote, a change was at 
once made in the mode of finding or of computing the share of each 
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partner in the net earnings. The gross earnings were reduced to the 
extent of interest. reckoned at 7 per cent., upon the amount expended 
by the Boston & Lowell Co. en its new passenger station at Boston 
(now over $1,200,000) and upon the new station at Winchester 
$20,000), the Mystic River R. R, ete., etc., and the sums so abated 
from the gross earnit.gs have ever since been credited or paid 
over to the Boston & Lowell R. R. Co. The sums taken from the 
quota or share of the N. & L. R. R. Co. for this purpose (in excess 
of credits for interest on the cost of its new freight-house at Lowell) > 
during the six years ending April 1, 1878, amount in all to $151, 
271.93, equal to 16.4 per cent. upon its entire capital stock, or 2.7 per 
cent. per annum upon such capital stock. We also learned that, in | 
making up the accounts for several years past, your share of the gross 
earnings had been further reduced, to the amount of $26,406.44, by de- 
ductions of the interest pon the cost (S545.674) of shares in the 
Lowell & Lawrence and Salem & Lowell railroads, owned wholly by 
the Boston & Lowell Co., less the dividends derived from said shares, 
and that these sums also have been deducted from the gross earn- 
ings and credited in account and paid over to the Boston & Lowell 
Co. ‘The sums so taken from your share of the net earnings amount 
in all to $174,583.37 ; or, deducting $16,905.20, credited you in joint 
account as 69 per cent. of the interest on your new freight-house at 
Lowell, they amount to $157,675.17. 
All these deductions were made irrespectively of any rentals of 
roads leased by either party. Upon learning the above facts 
423 a meeting of the directors was held on the 25th day of June, » 
1877, and a vote passed, of which the following is a copy : 


* 


” Voted, That whereas the vote of directors passed July Za, 1872, 
providing that the Boston & Lowell R. R. Co. should receive from 
the Nashua Company interest at 7 percent. upon SL per cent. of the 
cost or value of additions made by the iormer COM pany to its prop- 
erty or construction account is deemed by us to be in plain violation 
of both the terms and the spirit of the joint-traflie contract itself, 
said vote of July 25, 1872, is hereby rescinded, not intending hereby 
to admit that it was ever competent for the directors by passing said 
vote to modify the provisions of said joint-traflie contract relating 


to division of expenses, or that said vote ever had any legal opera- | 
tion whatever in depriving the Nashua & Lowell Co. of the benefit 4 
of the provisions of said contract relating to the division of the joint ’ 


arnings under the same. 
V oted, That the clerk of the directors transmit a copy of this vote 
to the directors of the Boston & Lowell Railroad Co.” 


No notice whatever was taken by the directors of the Boston & 
Lowell Co. of this action on the part of your directors, and the man- 
aging agent continued as before to make up the joint accounts and 
to cut down the gross earnings as above and to reduce your account 
or share thereof accordingly. Failing to obtain anv attention from 
the Boston & Lowell Co., in August last we sent to the directors of 
the Boston & Lowell Co. an offer to submit to arbitration the ques- 


. 


tion whether the Boston & Lowell R. R. Co. was entitled to take 
these so-called interest charges out of the gross receipts of the two 
roads before apportioning to the Nashua & Lowell Co. its quota of 
the net earnings. 

This proposition, however, was not accepted, but a counter propo- 
sition for reference was made to us which we did not accept, and as 
your own board of directors has been divided in opinion upon this 
subject it is deemed advisable to lay the matter before the stock- 
holders for them to consider and determine what action, if any, they 
will take in the premises. 

This very considerable change in the mode of making up the joint 
accounts since 1872 is nowhere referred to in terms in any of the 
reports heretofore submitted to you, and it appears nowhere in such 
reports, except in the expense account, under the item entitled 

“rent” or “rent account.” The amount of this “ rent” item 
424 in the annual report for 1875 is $51,806.20; the same item in 

report for 1874 is $81,973.81, or an increase In amount of 
$30,167.61. 

The directors have carefully avoided any action which might 
operate as a ratification of the course pursued by the manager of the 
Boston & Lowell Co. in this matter or stand in the way of a rectili- 
cation of the accounts, whenever you see fit to claim it. 


(Counsel for plaintiffs only desire to use this report before the 

court to this point, and requests the clerk to end the printing here. 
Ik. A. BROOKS, For Plaintiffs.) 
* * * x * * * 

It being deemed impracticable for all your directors to unite in 
laying before you a complete examination of the condition of the 
company and of the policy heretofore pursued, as well as some rec- 
ommendations for the future, the directors appointed Messrs. Brooks, 
White, and Bailey a committee for the preparation of the annual 
report, with instructions to cause the same to be printed and circu- 
lated before the time of the meeting, and the foregoing is respect- 
fully submitted by them as their report. 

By order of the committee. 

Ik. A. BROOKS, Chairman. 

May 15, 1878. 


DEFENDANTS EXHIBITS. 


DeFENDANTS’ Exnipit l. J. G.S., Ex’r. 
(Put in evidence, page 172.) 

Boston, Sept. 28, 1869. 

The directors of the Nashua and Lowell railroad met at the office, 

in Boston, on Tuesday, the twenty-eighth day of September, at eleven 

o'clock in the forenoon. Messrs. Stearns, Spalding, Sigourney, and 
Richardson were present. 

The manager submitted plans for the improvement of the termina! 

facilities at Boston, under the act of the last Legislature authorizing 
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the taking of land, and it was voted that Mr. Sigourney be a com- 
mittee on the pert of this Co. to act in conjunction with Messrs. 
Crowninushield, Minot, and Abbott, of the Boston and Lowell board 
in reference to the same. 
425 Boston, Nov. 23, 1869. 
The directors of the Nashua and Lowell Railroad Co. met 
.t the manager’s office, in Boston, on Tuesday, the twenty-third day 
of Novetnber, 1S6D, at 11 o'clock a. m. 

Present: Messrs. Crowninshield, Richardson, Spalding, and Sig- 
ourney. 

The committee upon the improvement of terminal facilities at 
Boston under the act of the last Legislature reported that an inter- 
view was had on the Sth inst. with the committee of the directors of 
the Eastern railroad, and that after a protracted conference, in which 
the Eastern Co. asked for a delay until after another legislative ses- 
sion, notice was given them of the intention of the Lowell Railroad 
Company to proceed to locate on land adjacent to Andover street, 
unless the Exstern road should signify before this date its intention 
to join them in the benefits of the act. 

No communication has since been received from the Eastern road, 
and the committee recommend that the Lowell Railroad Company 
how proceed at once to locate upon si) much ot the territory Clli- 
braced in the act as lies between their present lands on the north- 
erly side of Andover street and the westerly side of Causeway street 
and the northerly side of Nashua street. 

The report was accepted, and the Lowell railroad board voted that 
Messrs. Crowninshield and Abbott be a committee, with the man- 
ager, to prepare a location and report the same for ratification at the 
next monthly meeting of the board. 


126 DEFENDANTS’ Exuipit 2. J. G.S., Ex’r. 
(Put in evidence, page 172.) 


Unirep States oF AMERICA, | 
District of Massachuse (ts, } ‘ 
NasuuaA & Loweii Rarttroap Corrora- } 
TION | 
v. ~In Equity .No. 1386. 
Boston & Lowett Raitroapd Corpora- | 
TION et al. | 


To the Nashua & Lowell Railroad Corporation and to Francis A. 

Brooks, attorney of record: 

You are hereby notified to produce, to be used as evidence in the 
above-entitled _ tuse, the records of the doings of the board of di- 
rectors of the Nashua & Lowell Railroad Corporation, now declared 
by you to be in your possession, from September 22d, 1555, to July 

97th. LS? dD, inclusive, and also the records ol the doings of the stock- 
holders of the corporation aforesaid fur the same time; also produce 
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a!l receipts, monthly statements, and papers and other written evi- 
dences of settlement between said corporations from January Ist 
1857, to July 27th, 1875. 
The defendants in said action are desirous of putting in evidence . 

in said case certified copies of the same. 

A. A. STROUT anpb 

J. H. BENTON, Jr., 

Def'ts’ Att’ys. 


I made service of the within by giving a duplicate thereof to 
francis A. Brooks, within named, in hand, this 13th day of July, 
1885. 


? 


A. A. STROUT. 


Subscribed and sworn to before me July 13, 1885. 
[SEAL. ] JOHN G. STETSON, 
U. 8S. Com’r. 


427 DEFENDANTS’ Exuipitr 3. J.G.S., Ex’r. 
(Put in evidence, page 174.) 
soston, Jan. 25, 1859. 


Ata meeting of the directors of the Nashua & Lowell Railroad 
Co., held at No. 5 Tremont street, in Boston, on Tuesday, 25th day 
of January, 1859,.Messrs. Crowninshield, Stearns, Richardson, and 
Spalding were present. 

: The committee appointed to arrange a contract with the Boston 
& Lowell Railroad Co. reported that they had coneluded such an 
arrangement, and submitted the same, duly executed by both parties, 
whereupon it was— 

Voted, That the contract this day submitted by the committee, 
extending for a period of twenty years from the first day of October, 
1853, the present contract for the joint operation of the Boston & 
Lowell and Nashua & Lowell roads, and embracing therein the 
agreements of the Boston & Lowell R. R. Co. to operate the Salem 
& Lowell and Lowell and Lawrence railroads, is hereby ratified and 
approved. 

Voted, That the subject of a renewal of the existing contract with 
the Stony Brook R. R. be referred to Mr. Richardson, on the part of 
this board, to act in conjunction with Mr. Abbott, appointed by the 
Lowell R. R. board. 

Voted, That Mr. Stark be authorized to make such compensation 
to A. Rolfe, of Lowell, for expenses incurred in the suit against Nut- 
ting for freight as he may consider just. 


In joint session with the Boston & Lowell board : 

The manager reported— 

A contract with Vermont & Boston Telegraph Co. 

A contract with John A. Kernochan, of New York, for 500 tons 
ham mer-headed rails. | 

A proposed contract with F. Lovejoy and others for coaching 
business at Lowell. 
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A proposed contract with Amos Tufts for lease of manufacturing 
company’s wharf in Boston. 

A proposed contract with W.P. Phillips for wharfage at Salem. 

The meeting was then dissolved. 

A true record. 


Attest: GEO. STARK, Clerk. 


+] 


428 DEFENDANTS’ Exnuipir 4. J.G.S., Ex’r. 
(Put in evidence, page 174.) 
Boston, April 26, 1859. 

At a meeting of the directors of the Nashua & Lowell Railroad 
Co., held at No. 5 Tremont St., in Boston, on Tuesday, the 26th day 
of April, 1859, at 11 o'clock in the forenoon, Messrs. Crowninshield, 
Stearns, Richardsor, and Spalding were present. 

On presentation of the treasurer’s semi-annual account, it was— 

Voted, That a dividend of four dollars per share be declared pay- 
able on Monday, the second day of May next, to holders of Nashua 
& Lowell railroad stock, at the close of business this day. 

Voted, That I. B. Crowninshield, president, and Geo. Stark, 
agent, be a committee with authority to take such measures as they 
may deem expedient in all matters of connection with the Concord 
railroad. 


[In joint session with the Boston & Lowell board: 

The manager submitted his semi-annual statement of income and 
expenses, | 

Voted, That the manager. be authorized to nake such changes 
and improvements in the refreshment room at Boston depot as he 
may think proper. 

Voted, That Mr. Richardson,in connection with Mr. Hinekley, on 
the part of the Boston & Lowell road, be a committee with full 
powers to adjust and settle the agreement of 18535 between the 
Nashua & Lowell and the Conneeticut & Passumpsic Rivers rail- 
roads. 

The meeting was then dissolved. 

A true record 

Attest: GEO. STARK, Clerk. 


DEFENDANTS’ Exntipir 5. J. G.S:, Ex’r. 
(Put in evidence, page 175.) 
Boston, Oct. 25, 1859. 
At a meeting of the directors of the Nashua and Lowell Railroad 
Co., held at No. 5 Tremont street, in Boston, on Tuesday, the 25th 
day of October, 1859, Messrs. Crowninshield, Stearns, Spalding, and 
Richardson were present. 
429 Voted, That a dividend of four dollars per share be de- 
clared, payable on ‘Tuesday, the first day of November next, 
to holders of Nashua & Lowell railroad stock at the close of busi- 
ness this day. 
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In joint session with the Boston & Lowell board: 


The manager submitted a statement of the earnings of the past 
six months. 

Voted, That the renewal of the contract with the Wilton railroad 
be referred to Mr. Spalding, on the part of this board, to be joined 
by a committee on the part of the Boston & Lowell railroad. 

Voted, That the proposed modification of the existing contract 
with the Stony Brook railroad be referred to Mr. Amory, on the part 
of the board, to be joined by a committee on the part of the Boston 
and Lowell road. 

Voted, That the manager be authorized and directed to take and 
require bonds, with sufficient sureties, in his name for the use and 
benefit of this corporation and the Boston and Lowell Railroad Cor- 
poration, for such persons employed in the business of this corpora- 
tion and said Boston and Lowell Railroad Corporation as he shall 
Judge proper and necessary; said bonds to be in such penal sums 
and with such conditions as he shall deem for the interests of this 
corporation and said Boston and Lowell Railroad Corporation. 

Voted, That this corporation accept as valid all bonds heretofore 
taken by the manager. , 

The meeting was then dissolved. 

A true record. : 

Attest: GEO. STARK, Clerk. 


DEFENDANTS’ Exutpit 6. J.G.S., Ex’r. 
(Put in evidence, page 175.) 


Boston, Oct. 23, 1860. 

The directors met in Boston. 

Messrs. Spalding, Richardson, and Stearns present. 

Mr. Richardson was chosen president pro tem. The manager sub- 
mitted statement of earnings of six months ending Oct. Ist. 

Voted, That the treasurer be-authorized and directed to declare 
a dividend of four dollars per share, payable on the first day of 
Nov. next, to the holders of stock at the close of business this day. 

An application from the station agent at Milford, James Blood, 
for reimbursement of money stolen from his office was presented. 

Voted, That the matter be submitted to the manager, with full 

powers to allow him such sum as he may think proper. 
430 Voted, That Mr. Spalding be a committee on the part of 
this board, to be joined by a committee on the part of the 

Boston & Lowell board, to ascertain upon what terms the tenement 
houses of the Boston & Lowell Co. on Andover St., in Boston, can 
be removed and the ground occupied for an extension of the pas- 
senger depot, ete. 

Voted, That an application of the selectmen of Medford for the 
erection of gates at West Medford be referred to the manager. 

The meeting was then dissolved. © 

A true record. 


Attest: GEO. STARK, Clerk. 
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DEFENDANTS Exutpir 7. 
(Put in evidence, page 175.) 


Boston, Dec. 24, 1860. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Corporation, held at the Lowell depot, In boston, On Monday, the 
twenty-fourth day of December, A. D. 1860, Messrs. Crowninshield, 
Richardson, and Spalding were present. 

The monthly statement of the manager was presented and read. 

A communication from the directors of the Stoneham Branch 
Railroad Corporation, desiring a conference with a committee of 
this road upon the subject of operating said Stoneham Branch when 
completed, was read, and it was thereupon— 

Voted, That the president and manager be a committee with full 
powers to make arrangements with the Stoneham Branch Railroad 
Corporation for operating said branch road upon such terms as said 
committee may deem proper. 

The directors of the Lowell and Lawrence Railroad Corporation 
presented, through Mr. Abbott, of the Boston and Lowell board, a 
petition to be allowed free passes over the Boston and Lowell and 
Nashua and Lowell roads. Whereupon it was— 

Voted, That Mr. Richardson, of this board, with such as the Bos- 
ton and Lowell board may join, be a committee to consider the ex- 
pediency of granting the prayer of said petitioners, and that they 
be requested to report at the next meeting of the board. 

Voted, That the manager, with the treasurer of the Boston and 
Lowell road, be a committee to ascertain whether any taxes have 
been paid upon property within the location of the Boston and 

Lowell road. 
431] The committee appointed Oct. 25 “to ascertain upon what 
terms the tenement houses of the Boston and Lowell Corpo- 
ration on Andover street, in Boston, can be removed and the ground 
occupied for an extension of the passenger. depot” submitted the 
following report 


To the directors of the Boston and Lowell and Nashua and Lowell 
Railroad Corporations. 


GENTLEMEN: The joint committee appointed by you to consider 
the expediency of making an addition Lo the passenger station-house 
in Boston respectfully report— 

That, in their opinion, an addition of about two hundred feet to the 
length of the house is required for the proper accommodation of the 
joint traffic; and that, inasmuch as such extension will render it 
nezessary to use that portion of the land reserved under the joint 
contract of 29th of January, 1857, to the sole use of the Boston and 
Lowell Railroad Corporation, Which lies upon Andover street and 
Is now occupied by their brick block of tive houses, it will be equi- 
table that the joint roads pay annually to the Boston and Lowell 
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Railroad Corporation $1,000 and taxes during the existence of the 
joint contract as rent for the use of said portion or lot of land, it 
being understood that the material of the five houses aforesaid be 
sold or used for the benefit of the joint companies, and that a record 
of the value of the same, as well as of the cost of the new structure, 
be kept for the purpose of facilitating an equitable adjustment on 
termination of the joint contract. 
EDWARD SPALDING, 
On Part of Nashua and Lowell Railroad Corporation. 
ISAAC HINCKLEY, 


On Part of Boston and Lowell Railroad Corporation. 


DrcEMBER, 1860. 
Voted, That the report be accepted, and that the same committee 
be desired to report upon what terms the triangular piece (so called) 
without the location at Boston station can be leased to the joint 
roads. 
The meeting was then dissolved. 
A true record. 
Attest: GEO. STARK, Clerk. 


432 DereNDANTS’ Exnipit 8. J. G.S., Ex’r. 
(Put in evidence, page 170.) 
Boston, Nov. 26, 1861. 

The directors of the Nashua and Lowell Railroad Corporation met 
at eleven o'clock a. m., Messrs. Crowninshield, Richardson, Spald- 
ing, and Sigourney being present. 

The monthly statement was submittea. 

Voted, That the manager be authorized to contract with the Post 
Oflice Department for transportation of mails upon the several rail- 
roads operated by the Boston and Lowell and Nashua and Lowell 
Railroad Companies for four years irom the first day of July last 
upon terms not less than heretofore received for such service, and 
that the treasurer be directed to attach the seal of the corporation to 
such eontracts. 

The meeting was then dissolved. 

A true record. 


Attest: GEO. STARK, Clerk. 


DEFENDANTS’ Exurpit 9. J. G.S., Ex’r. 
(Put in evidence, page 175.) 


The direetors of the Nashua and Loweil Railroad Corporation met 
at the Lowell depot, in Boston, on Tuesday, the twenty-fifth day of 
March, 1862, at eleven o'clock a. m. 

Messrs. Crowninshield, Richardson, Spalding, and Sigourney were 
present. 

The manager submitted and read statements of receipts and ex- 
penses for the months of January and February. 
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Voted, That the. manager be authorized to make a reduction of 
the wages of the operatives upon the road of about ten per cent., at 
his discretion. 

Voted, That the manager (Geo. Stark) be, and hereby is, author- 
ized, on behalf of this corporation, to contract with the Government 
of the United States for transportation of mails for the period of four 
years from the first day of July, 1861, upon and over the railroads 
and branches operated vy the Boston and Lowell railroad and 
Nashua and Lowell Railroad Corporations, viz., the Boston and 
Lowell railroad, the Nashua and Lowell railroad, the Wilton rail- 

road, the Stony Brook railroad, the Lowell and Lawrence 
433 railroad, the Salem and Lowell railroad, the Woburn Branch 

railroad, and the Stoneham Branch railroad; and he is also 
hereby authorized to receive and receipt for, in person or by order, 
on behalf of this corporation, all payments due and to become due 
said Boston and Lowell and Nashua and Lowell Railroad Corpora- 
tions on account of such contracts for the period aforesaid. 

The,committee (Messrs. Crowninshield and Stark) appointed Dee. 
24, 1860, to make arrangements with the Stoneham Branch rail- 
road for operating said branch road reported an agreement, signed 
by said committee, to lease the same, which was read by the manager. 

A contract for the sale or lease to the United States Government 
of two locomotive engines Was reported by the Inahager | also that 
he had contracted for the purchase of another. 

Voted, That it is expedient to collect from passengers passing over 
this road any and all taxes that may be levied by the United States 
Government. 

Voted, That Hon. J. G. Abbott and the manager be a committee 
to represent this corporation before the finance committee of the 
State Legislature in reference to a direct tax upon corporations. 

Mr. Richardson, the committee appointed April 25, 1861, to re- 
lease the interest of the corporation to certain real estate in Essex 
county, Mass., set off on suit of A. Rolfe, agent, in name of this cor- 
poration v. Nutting, reported a quitelaim deed, which was signed 
by the directors present. 

The meeting was then dissolved. 

A true record. 

Attest: GEO. STARK, Clerk. 


DEFENDANTS Exutpir 10. J.G.S., Ex’r. 
(Put in evidence, page 175.) 


BOSTON, Aug. 25, 1863. 
The directors met at the Boston depot at eleven o’clock a. m- 
Messrs. Crowninshield, Richardson, Stearns, Sigourney, and Spald- 
ing were present. 
The monthly statements of June and July were read. On sug- 
gestion of the hahager that SOTHC of the reserved lands of 
434 this corporation and of the Boston and Lowell corporation 
might be made serviceable for the present and prospective 
joint business, it was— 
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Voted, That the president and manager be a committee to consider 
what additional land it may be necessary to obtain from the reserved 
portion of the Boston and Lowell and the Nashua and Lowell Rail- 
road Corporations for the use of the joint roads. 

The meeting was then dissolved. 

A true record. 

Attest: GEO. STARK, Clerk. 


DereNDANTs’ Exnipir ll. J.G.S8., Ex’r. 
(Put in evidence, page 175.) 
}OSTON, Aug. 25, 1864. 

The directors of the Nashua and Lowell railroad met at the 
manager's office at eleven o'clock a. m. 

Messrs. Crowninshield, Spalding, and Richardson were present. 

The usual monthly statements were read. The following pream- 
ble and resolution was passed : 

Whereas the contract between the Boston and Maine railroad and 
the Boston and Lowell and Nashua and Lowell railroads for the di- 
vision and adjustment of upper railroad business expired by its own 
limitation on the first day of April last, and it is apparently for the 
interest of both parties that some new agreement should be entered 
into for the future partition of the same— 

Resolved, That Daniel S. Richardson and George Stark, manager, 
be a committee from this board, with such as the Boston and Lowell 
road may join, to negotiate with the Boston and Maine Railroad 
Company for such a contract as, in the Judgment of such committee, 
may best tend to maintain desirable and profitable relations with 
the business in question. 

The meeting was then dissolved. 

A true record. : 
Attest: GEO. STARK, Clerk. 


435 DEFENDANTS Exnurpit 12. J.G.S., Ex’r. 
(Put in evidence, page 175.) 


7 Boston, Dec. 27, 1864. 

The directors of the Nashua and Lowell road met at the depot in 
Boston on Tuesday, the twenty-seventh day of December, 1864, at 
twelve o'clock a. m. 

Messrs. Crowninshield, Richardson, Sigourney, and Spalding were 
present. 

The monthly statementsof accounts were presented and read. The 
annual reports to the Legislature of Massachusetts were signed. 

The manager reported a negotiation with the Concord Railroad 
Company for a joint business contract and asked the appointment 
of a committee to be associated with him in continuing such nego- 
tiation, and it was— 

Voted, That Messrs. Richardson and Stark be a committee on the 
part of this board, to be joined by Messrs. Hinchley and Abbott on 
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the part of the Boston and Lowell board, with authority to arrange 
such a business contract with the Concord Railroad Company as, 1n 
the judgment of said committee, may conduce to the best interests of 
this company and to report the same to this board. 

The treasurer presented the following communieation from Waldo 
Higginson, Esq., in reference to certain lost certificates: 


31 Kinny Street, Boston, Nov. 22, 1864. 
Geo. Stark, Esq., manager Nashua and Lowell R. R. 

Dear Str: You were duly informed of the loss of certain certifi- 
cates of shares in your company, stolen from my office here by burg- 
lars, who broke into my safe between the evening of April 21 and 
the morning of April 22, 1865. 

These certificates were, one for five shares in the name of Louisa 
Higginson, one for five shares in the name of Anna S. Higginson, 
and one for ve shares in the name of S. Louisa Higginson. 

The loss was duly advertised and a reward of $100 offered for the 
recovery of the property lost, and a noted detective employed, but no 
trace of the loss has come to light. 

[In consequence of the death of my mother, the above-mentioned 
Louisa Higginson, on the 15th inst., it becomes necessary to get a 

new certificate, and the time is taken for the others. | 
436 Will you be so kind as to furnish them on your usual terms 
for such contingencies ” 
Yours, resp’y, 
(Signed) WALDO HIGGINSON. 


Whereupon it was— 

Voted, That the treasurer be directed to lissue new certificates to 
the said parties or their legal representatives upon their depositing 
in his hands satisfactory bonds of indemnity. 

The meeting was then dissolved. 

A true record. 


Attest: GEO. STARK, Clerf. 
DrveNDANTS’ Exntpit 13. J.G.S., Ex’r. 
(Put in evidence, page 175.) 


Boston, Feb. 27, 1865. 

The directors of the Nashua and Lowell railroad met at the oftice 
of the manager, in Boston, on ‘Tuesday, the twenty-seventh day of 
February, 1865, at eleven o'clock a. m. 

The whole board was present. 

The monthly statement of accounts was read. The manager re- 
ported a contract duly executed between the Boston and Lowell and 
Nashua and Lowell road on one part and Concord railroad on the 
other part for the mutual conduet of the business of the three roads 
for the term of thirteen years from Feb. 1, 1865. 

A communieation, dated Feb. 24, 1865, from the president of the 
Boston and Maine Railroad Company relative to a change of com- 
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pensation for the use of tracks, stations, services of employees, etc., 
at Lawrence, having been read, it was— 

Voted, That the same be committed to the managerand Mr. Rich- 
ardson, with Messrs. Abbott & Hinckley, of the Boston and Lowell 
board, with full powers to make such arrangements as they may 
think proper. 

Voted, That the same committee be authorized to treat with the 
upper railroads in regard to our relations with them. 

Voted, That the manager and Judge Abbott be a committee with 
full powers to settle a claim of Mrs. Willoughby, of Lowell, for per- 
sonal injury sustained in stepping from a car when in motion. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


437 DeEFENDANTs’ Exuipbitr 14. J. G.S8S., Ex’r. 
(Put in evidence, page 175.) 


Boston, Dee. 26, 1866. 


The directors of the Nashua and Lowell Railroad Corporation 
met at the manager’s office at eleven o'clock a. m. 

Messrs. Crowninshield, Sigourney, Richardson, and Stearns were 
present. The monthly report was read. 

The manager stated that the stockholders in the Stony Brook 
road were, many of them, desirous to negotiate a new and extended 
lease of their road, provided it could be so made as to yield them 
about six per cent. over taxes; and it was— 

Voted, That the president, manager, and Mr. Richardson be a 
committee, on the part of this board, with Mr. Minot, on the part of 
the Boston and Lowell board, to confer wrth a committee of the 
Stony Brook road in reference to an extension of their lease of 
road to the Nashua and Lowell Railroad Corporation or a new lease 
to the Boston and Lowell and Nashua and Lowell Railroad Com- 
panies. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


‘ 


DEFENDANTS Exuipir 15. J.G.S., Ex’r. 
(Put in evidence, page 176.) 
Nasnua, Sept. 22, 1858. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Corporation, held at the manager's office, in Nashua, on Wednes- 
day, the twenty-second day of September, A. D. 1858, Messrs. Crown- 
inshield, Stearns, and Spalding being present. 

Voted, That Messrs. Stearns and Richardson be a committee to 
arrange a contract with the Boston and Lowell Railroad Company , 
in conformity with the authority this day conferred by the stock- 
holders, and to report the same to this board for ratification. 
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Voted, That the treasurer be authorized to adjust our ac- 
438 counts with the Concord Railroad Company in conformity 
with the award of referees rendered Aug. 15, 1858. 
The meeting was then dissolved. 
A true record. 
Attest: GEO. STARK, Clerk. 


s 


DEFENDANTS Exuipit 16. J. G.S., Ex’r. 
(Put in evidence, page 179.) 
Boston, Sept. 28, 1869. 


The directors of the Nashuaand Lowell railroad met at the office, 
in Boston, on ‘Tuesday, the twenty-cighth day of September, at 
eleven o'clock in the forenoon. 

Messrs. Stearns, Spalding, Sigourney, and Richardson were present. 

The monthly statement of accounts was presented and read. The 
manager suymitted a copy of petition of twenty-three citizens of 
Lowell to the Lowell city government requesting them to call out 
the railroad commissioners to hear certain complaints as to express 
and other accommodations; and it was— 

Voted, That the manager and Mr. Hosford, of the Lowell rail- 
road board, be a committee to represent the interests of the com- 
pany before said commissioners. 

The treasurer sent in a communication from Sarah W. W. Mer- 
riam stating that her certificate of three shares in this company 
had been stolen, and requesting a new one to be issued. 

The bond presented therewith, being satisfactory, was accepted, 
and the treasurer was directed to place the same on file and to issue 
anew certificate. 

Voted, That the president and manager be a committee to confer 
with the Stoneham Branch Railroad Company with reference to a 
purchase or lease of their road. 

The manager submitted plans for the improvement of tie ter- 
minal facilities at Boston under the act of the last Legislature au- 

thorizing the taking of land; and it was— 
439 Voted, ‘That Mr. Sigourney be a committee, on the part of 
this company, to act in conjunction with Messrs. Crownin- 
shield, Minot, and Abbott, of the Boston and Lowell board, in refer- 
ence to the same. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


DEFENDANTS Exutpit 17. J. G. S., Ex’r. 
(Put in evidence, page 179.) 
iat STON, Nov. 23, LS6®. 
(The record of the doings of the directors of the Nashua and Lowell 
Railroad Corporation on the above date, Nov. 23, 1869, is printed on 


pages 064 to 367 of this volume.and therefore is not printed here. 


JOUN G. STETSON, Clerk.) 
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DEFENDANTS’ Exuipir 18. J. G. S., Ex’r. 
(Put in evidence, page 179.) 
Boston, Dec. 28, 1869. 


The directors of the Nashua and Lowell Railroad Corporation met 
at the office of the manager, in Boston, on Tuesday, the twenty-eighth 
day of December, 1869, at eleven o’clock a. m. 

Messrs. Crowninshield, Spalding, Richardson, and Sigourney were 
present. 

The monthly statements were read. 

The manager presented a proof of a modified freight tariff, to go 
into effect on the first day of January next, reducing the price of 
freight on coal and some other articles; and it was— 

Voted, That the new freight tariff submitted by the manager, to 
go into effect on the first da ay of January next, be ratified and ap- 
prov ed by this board. 

The committee on new location in Boston reported a communica- 
tion from the Eastern Railroad Company signifying their intention 

to recommend to their stockholders to join in the improve- 
440 iments. The said committee advised that no further action 
be taken until after the annual meetings of the companies. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


DEFENDANTS’ Exuipit 19. J. G. S., Ex’r 
(Put in evidence, page 179.) 
Boston, Oct. 25, 1870. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Corporation he ‘id at the man: iger’s office, in Boston, on ‘Tuesday, the 
twenty-fifth day of October, 1870, at eleven o’clock a.m. he full 
boi ird was prese nt. 

The semi-annual accounts were presented. 

The manager submitted a written report upon the subject of nego- 
tiations between the Boston and Lowell Railroad Corporation and 
the Eastern Railroad Company relative to taking land, under the 
act of 1869, for enlarging the depot facilities in Boston. The report 
was accepted and ordere d to be placed upon file, and the manager 
was directed by the Boston and Lowell board to notify the Eastern 
Railroad Company that the negotiation was closed. Upon motion 
of Dr. Spalding, it was— 

Voted, That a dividend of five per cent. and Government tax be 
declared payable, on the first day of November next, to holders of 
stock at the close of the business this day. 


The meeting was then dissolved. - 
Attest: GEO. STARK, Clerk. 
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DEFENDANTS Exuisit 20. J. G. S., Ex’r. 


(Put in evidence, page 179.) 
Boston, Dee. 27, 1870. 


The directors of the Nashuaand Lowell Railroad Corporation met 
at the manager’s office, in Boston, on Tuesday, the twenty-seventh 
day of DecemLer, at eleven o'clock a. m. 


Ad] Messrs. Crowninshield, Spalding, and Sigourney were pres- 
ent. The monthly accounts were submitted. 

Voted, That the manager be authorized to contribute from the 
joint funds of the Boston and Lowell and Nashua and Lowell roads 
four hundred and one dollars and thirty-four cents in addition to 
the sum of three thousand dollars already contributed towards the 
construction of the Mt. Washingtou railway. 

A petition was presented from Jas. S. Dunlap, adm’r of Asa 
Woods. asking for the issue of anew certificate of two shares in place 
of one lost. 

Voted, That the treasurer be authorized to issue such new certifi- 
cate upon the receipt of the customary affidavit and bond of indem- 
nity. 

The subject of purchase of the majority of the stock in the Lowell 
and Lawrence and Salem and Lowell roads was referred to a joint 
committee consisting of Messrs Minot and Abbott of the Lowell board, 
and Mr. Spalding, of this board. 

The subject of the location of the Mystic River connection and the 
purchase of property of Mystic River Improvement Company was 
referred to a joint committee consisting of Messrs. Hosford and Cod- 
ah, of the Lowell board, and \lr. Sigourney, of this board. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


Boston, Jan. 24, 1871. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Corporation held at the manager's office, in Boston, on Tuesday, 
the twenty-fourth day of January, 1871. 

Messrs. Crowninshiueld, Spalding, Richardson, and Sigourney were 
present. 

The manager submitted his monthly statements and presented 
various communications to the board. 

Voted, That in consideration of the hospital of the Sisters 

442 of Charity, located at Lowell, being Open and used by the em- 

ployes of the road, the manager is hereby authorized to give 

mileage tickets or free passage to such of them as he may deem 
best. 

The manager submitted and read an estimate of cost of the pro- 
posed new station-house in boston, and presented plans of the sume. 

Voted, That the manager be authorized to s1gh, on behalf of this 
corporation, a power of attorney herewith presented to the board 
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authorizing Caleb Cushing and Richard 8S. Spofford to demand and 
take lawful means to collect all sums erroneously paid as taxes to 
the United States by this corporation prior to Dee. 31, 1872. 

Voted, That said Cushing and Spotford shall be entitled to receive 
and retain ten per cent. of any sum so collected of the Government, ir 
full for any expense, costs, or charges in the prosecution of such 
claims, and without any other liability on the part of said corpo- 
ration. 

The committee upon the subject of purchasing lands for a branch 
railroad to connect with the Mystic River railroad and lands and 
Hats in Charlestown for terminal purposes reported, through Mr. 
Codman, In writing. 

Voted, That the president constitute one of the above committee. 

Voted, by the Boston and Lowell board, That Messrs. Crownin- 
shield, Codman, and Hosford, a committee, be empowered, in be- 
half of this corporation, to file the location of the branch railroad 
authorized by an act of the Legislature, approved Feb. 7, 1870, en- 
titled “An act to authorize the Boston and Lowell railroad to con- 
struct a branch railroad to the Mystic River railroad, and for other 
purposes.” 

Voted, That Mr. Sigourney, of this board, in connection with the 
foregoing committee on the part of the Boston and Lowell Railroad 
Corporation, be further empowered to make purchase of land, 
wharves, and flats of the Mystie River Corporation for track, station, 
and terminal purposes. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


143 DEFENDANTS’ Exuisit 21. J. G.S., Ex’r. 
(Put in evidence, page 279.) 
Boston, Feb. 6, 1871. 


(‘khe record of the doings of the directors of the Nashua and 
Lowell Railroad Corporation on the above date, Feb. 6, 1871, is 
printed on pages 368 and 369 of this volume, and therefore is not 
printed here. 


JOHN G. STETSON, Clerk.) 
DEFENDANTS’ Exnuipit 22. J.G.S., Ex'r. 
(Put in evidence, page 179.) 
Boston, Feh. 20, 1871. 


Ata meeting of the directors of the Nashua and Lowell Railroad 
Corporation held at No. 65 Washington street, Boston, on Monday, 
the twentieth day of February, 1871, Messrs. Crowninshield, Spald- . 
ing, Richardson, and Sigourney were present. 
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The president read the following communication : 
boston, Feb. 17, 1871. 
Hon. Francis B. Crowninshield, pres. Boston and Lowell R. R. Co. 


DraAR Str: Our board of directors have appointed a committee, 
consisting of Messrs. Haven, Williams, Lothrop, with myself, to con- 
fer with any committee vour board may see fit to appoint, with ref- 
erence to terminal facilities and arrangements here in Boston. 

Very respectfully, your ob d’t serv't, 


(S’o’d) GEO. M. BROWNE. 


After full diseussion of the subject-matter of the above letter it 
was— 

Voted, That the committee having formerly in charge the nego- 
tiations with the Eastern railroad relative to terminal faeilities in 
Boston, viz., Messrs. Crowninshield and Sigourney, of this board, 
with Messrs. Minot and Abbott, of the Boston and Lowell board, be 
requested to meet the committee of the eastern road and to report 
at the next regular monthly meeting. 


444 The following agreement with the Mystie River Corpora- 
tion, as signed by the president of the Boston and Lowell 
railroad, was rvtified and approved : 


Whereas the Mystic River Corporation, a corporation duly estab- 
lished by law, has this day sold and conveyed to the Boston and 
Lowell and the Nashua and Lowell Railroad Corporations, both cor- 
porations being duly established by law, a portion of its lands and 
improvements in Mystic river, in Charlestown, county of Middlesex 
and Commonwealth of Massachusetts ; and 

Whereas the construction of the Mystic River railroad, as author- 
ized by Its existing charter, is essential to the development of the 
interests of the Mystie River Corporation and of the grantors of the 
free right of way hereinafter referred to; and 

Whereas the control and ownership of the franchise, rights,and 
property of the said Mystic River railroad has been placed 1) sundry 
persons designated by and as trustees for said Boston and Lowell 
Railroad Corporation, among which rights and property is an agree- 
ment in writing, dated Dee. 6, 1870, signed by J. E. Bartlett, P. J. 
Stone, Daniel FE. Chase, and others, granting a free right of wav to 
said Mystic River railroad, its successors and assigns, to build a rail- 
road over the lands of said parties, respectively, between Johnson’s 
wharf and Elm street, in said Charlestown: 

Now, therefore, in consideration of the foregoing conveyance and 
transfer, the said Boston and Lowell Railroad Corporation hereby 
agree to and with said Mystic River Corporation, its successors and 
assigns, and those who have executed ormav execute said aor’ ement 
of Dee. 6, 1870, their heirs and ASSIONS, respectively, that said Mystie 
River railroad shall be located and built within the time and as is 
required by existing acts of the Legislature of said Commonwealth 
relating to said Mystic River railroad, and that in case any other 


cg cece DP 


THE BOSTON & LOWELL RAILROAD CORPORATION ET AL., &C. 309 


railroad company or companies shall hereafter desire to run their 
cars with their own engines over that portion of said Mystie River 
railroad which lies betweerf the Boston and Maine railroad and Grand 
Junction Branch of the Boston and Albany railroad and the land 
this day conveyed by said Mystic River Corporation to said Boston 
and Lowell and Nashua and Lowell railroads near said Elm street 
in order to reach other land now belonging to said Mystic River 
Corporation or other wharves on said Mystie river, then said other 
railroad company or companies shall be allowed so to run their cars 
and engines under the rules and regulations of said Boston and 
Lowell Railroad Corporation and by paying said last-named corpo- 
ration such rates of toll as shall be mutually agreed upon by said 
railroad corporations, and in ease of disagreement as to rates of toll 
such rates of toll shall be fixed by three competent and impartial 
men, to be chosen one by each of the respective parties and the third 
by the two men so chosen; and in case either party shall 
445 neglect or refuse to join in such reference and the appoint- 
ment of the referees as aforesaid, then said reference shall be 

appointed by the supreme judicial court of Massachusetts on the pe- 
tition of the other party. 

ln witness whereof the said Boston and Lowell Railroad Corpo- 
ration, has caused its corporate seal hereto to be affixed and these 
presents to be signed in its name by F. B. Crowinshield, its presi- 
dent, duly authorized, this seventeenth day of February, eighteen 
hundred and seventy-one. 

THE BOSTON AND LOWELL RAILROAD 
CORPORATION, 
By F. B. CROWNINSHIELD, President Thereof. 
In presence of— 
JOUN H. GEORGE. 50e. Seal of 
stamp. the B. & 
GEO. STARK. L. R. R. 
Corp. 
The meeting was then dissolved. 
Attest: GEO. STARK, Clerk. 


DeErENDANTS Exuipit 23. J.G.S., Ex’r. 
(Put in evidence, page 179.) 
Boston, Sept. 26, 1871. 

At a meeting of the directors of the Nashua and Lowell Railroad 
Corporation held at the manager's office, in Boston, on Tuesday, the 
twenty-sixth day of September, 1571, at eleven o’clock in the fore- 
noon, Messrs. Crowninshield, Sigourney, Richardson, and Spalding 
were present. 

The manager submitted his monthly statements. 

Voted, That the action of the committee appointed leb. b, S71, 
relating to the contract executed leb, 24, 1871, between the North- 
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ern Transportation Company, the trustees and managers of the 
Vermont Central and Canada Railroad Companies, the Northern 
railroad of N. H., the Nashua and (Lowell Railroad Corporation, 
and the Boston and Lowell Railroad Corporation be approved, and 
that the execuiion of said contract by said committee be ratified 
and confirmed. 

The meeting was then dissolved. 


Attest: GEO. STARK, Clerk. 


446 Boston, May 28, 1872. 

Ata meeting of the directors of the Nashua and Lowell 
Railroad Corporation held at the office of the manager, in Boston, 
on Tuesday, May 25, 1872, at 11 o'clock a. m. 

Present: Messrs. Crowninshield, Spalding, and Sigourney. 

The monthly statement of receipts and expenditures for April 
was read. Printed copies entitled “ Rules of the Boston and Lowell 
and Nashua and Lowell Railroad Companies for the government of 
the executive service, revised and adopted by the board of direct- 
ors,” was submitted by the manager, when it was— 

Voted, That the same be adopted by this board, 

Printed copies entitled “ Local passenger tariff, Boston, Lowell 
and Nashua R. R. and branches, take effect June 1, 72,” were 
submitted by the manager, when it was— 

Voted, That the Sume be adopted by this board. 

The manager submitted and read a form of agreement between 

the Middlesex Central railroad and the Boston and Lowell R. R. 
Corporation for the leasing of a contemplated railroad to be built 
between Lexington and Concord by the former company, when it 
was— 
Voted, That the committee upon the subject (Messrs. Crownin- 
shield, Richardson, and Sigourney) be authorized to join the Boston 
and Lowell R. R. Company in such agreement, substantially in the 
form herewith submitted. 

Voted, That the president and Mr. Sigourney, with such as the 
Boston and Lowell board may join, be a committee to confer with 
the Eastern Railroad Company in reference to providing additional 
depot facilities in Boston for their road. 

Voted, That Mr. Sigourney be a committee, with such as the Bos- 
ton and Lowell board may join, to confer with the Mass. Central 
railroad with regard to terminal facilities in Boston and a third 
track to Somerville. 

Voted, That the manager be authorized to contribute two hundred 
and fifty dollars towards the CXpelse ot furnishing the true time ' 
from the Cambridge observatory. 

Voted, That the manager be authorized to purchase of the Lowell ; 
Gas-Light Co., for a stim not exceeding eleven hundred dollars, 
about 1250 square feet of land Ol) the north rly side ot the railroad : 
tracks near School street, 1) Lowell. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 
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447 Boston, July 23, 1872. 


At a meeting of the directors of the Nashua and Lowell 
Railroad Corporation held at the manager’s office, in Boston, on 
Tuesday, the twenty-third day of July, 1872, Messrs. Crowninshield, 
Richardson, and Sigourney were present. 

The monthly statement was presented and read. The manager 
reported that a discrepancy existed between the records of the Bos- 
ton and Lowell and of the Nashua and Lowell roads as to the com- 
mittee authorized to sign the contract of the Middlesex Central 
railroad, and it was— 

Voted to amend the records of this board of May 28, 1872, by 
substituting the name of Edward Spalding in place of the name of 
Henry Sigourney on the committee for executing the Middlesex 
Central railroad contract. 

A communication from Gen. B. F. Butler, president of the Wame- 
sit Power Company of Lowell, with a proposed contract relative to 
the right of way and maintenance of the branch track extending 
beyond the Lowell bleachery, was 1eferred to Messrs. Daniel 8S. 
Richardson and Hoeum Horsford, with full powers. 

The meeting was then adjourned to Young’s Hotel. 

At 2 o'clock p.m.on the above-named date the directors met, 
according to adjournment, at Young’s Hotel, in Boston. 

Messrs. Crowninshield, Stearns, Richardson, and Sigourney were 
present. Judge Abbott, of the Boston and Lowell board, presented 
the subject of expenditures made and being made by the several 
companies for improvements, and it was— 

Voted, That the expenditures made and to be made by the Bos- 
ton and Lowell Railroad Corporation for land and buiiding in Bos- 
ton for a new station and the expenditures made and to be made 
by said corporation for the building and completing the Mystic 
River R. R. and for the improvements in Winchester for a new sta- 
tion and land for railway purposes, to the amount of $20,000, are to 
be treated in the management of the business under the joint busi- 
ness contract existing between said corporations and the Nashua and 
Lowell R. R. Corporation as follows, viz: The said Boston and Low- 
ell R. R. Corporation are to be paid the interest upon such expend- 
itures made and to be made, at the rate of seven per cent. per annum, 
at the end of each six months, out of the receipts of the joint cor- 

porations under said contract, and which is to be charged as 
448 a part of the expenses of operating said railways under said 

contract; and the cashier of said two corporations and treas- 
urer of the Boston and Lowell R. R. Corporation is hereby directed 
to make up an interest account Upon such expenditures to April a 
1872, and pay the amount found due tothe Boston and Lowell R. Rh. 
Corporation out of the joint receipts of said two corporations. 

Voted, That until adifferent agreement is made between the Bos- 
ton and Lowell and the Nashua and Lowell R. R. Corporations that 
the usc and rents of about 155,000 square feet of land in Lowell, 
between the Northern avenue and the Pawtucket canal, and of the 
flour store and lot of land on Thorndike street near Dutton street, 
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in Lowell, belonging to the Nashua and Lowell R. R. Corporation, 
and of about 200,000 feet of land in East Cambridge, filled in since 
the year 1858, belonging to the Boston and Lowell R. R. Corpora- 
tion, shall belong to the two corporations under their joint business 
contract without further allowance therefor to either corporation, 
provided, however, it is not by this arrangement intended to express 
any opinion as to the actual or relative value of said parcels of land. 
The meeting was then dissolved. 


Attest: GEO. STARK, Clerk. 


}OSTON, Oct. 22, 1872. 

At a meeting of the directors of the Nashua and Lowell Railroad 
Corporation held at the manager’s office, in Boston, on Tuesday, 
the twenty-second day of October, 1572, Messrs. Crowninshield, 
Spalding, Richardson, and Sigourney were present. 

The semi-annual accounts were presented, and it was— 

Voted, That a dividend of five per cent., free of taxes, be made, 
payable on the first day of November, to holders of stock at the close 
of business of thisday. ‘The manager and Messrs. Richardson, of this 
board, and Hosford, of the Boston and Lowell board, were appointed 
a committee to purchase lands in Lowell for approaches to the con- 
templated new freight-heuse. 

The mee.ing was then dissolved. 


Attest: GEO. STARK, Clerk. 


‘ 


449 DEFENDANTs’ Exuipitr 24. J. G.S., Ex’r. 


(Put in evidence, page 223.) 
Thirty-seventh Annual Report of the Directors of the Nashua and Lowell 
Railroad Corporation, May 29, 1872. 


Report. 
(Page 3.) 


The directors of the Nashua and Lowell railroad hereby submit 
to the stockholders their report for the year ending March 31, 
1872. 


Karnings and expenditures. 


The proportion allotted to this company under its joint contract 
with the Boston and Lowell Railroad Corporation of the gross earn- 
ings of the several roads operated by them is five hundred and 
fifty-seven thousand eight hundred and sixty-two dollars and five 
cents. 

The ordinary expenditures and rents are four hundred and forty- 
seven thousand one hundred and sixty-seven dollars and_ forty 
cents. 

rom the balance of earnings two semi-annual dividends of five 
per cent. each have been paid, amounting in the aggregate to eighty 
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thousand dollars. The sum of fifteen thousand dollars has been 
appropriated to renewals, and fifteen thousand six hundred and 
ninety-four dollars and sixty-five cents has been placed to the credit 
of the contingent fund. 

The detail of receipts and expenses is as follows: 


Receipts. 
FOU Be ciate iin cena dictntnieinstis encom ncn $298,780 43 
” iis dt tenccccnnnns 240,012 78 
CII inchscataly hihi Svcs estan elves 6,483 7 
| ea eerdiieaeeten- ction 6,447 71 
© I ihe itt iiiai erect tnd 6,137 35 
FORE GEE CII 0 ccc cntiinbiniiniins $557,862 05 
Expenses. 

For repairs Of 1r0@G...ccccecs conus .--- $81,195 69 
” ” EO 
| lor repairs of freight cars... ~--- 28,182 60 
450 ” * passenger cars ....-. 19,635 35 
™ * fences and houses... 13,242 38 
: For repairs of bridges...---.- siensnsiieii eames 6,169 02 
¥5 € UN iiie*itlintomietmenines: dential 3,943 16 
OO I ia iad tees ccs tcemepial 52.496 93 
| cS 9,013 26 
“ enginemen and firemen...... ...--- 24,021 65 
“ conductors and brakemen ~~ —~_-- 15,670 23 
“ merchandise expenses.....-.-.-----. 40,675 80 
DN iia ii ities ects 10,669 86 
“ switchmen and gatemen-.-_-.-.----. . 9,940 08 
* CERRO GIO nk ashe ceesnnce ose ee 
“ miscellaneous expenses..---. .----. - 14,830 3! 
“ advertising and stationery... --..-- 4,066 9% 
“ State and local taxes and insurance.. 23,123 03 
“ Gov. tax on dividends and surplus ~~ = 3,879 29 
“ damages and gratuities..........--- 4,633 40 
DF iia dens een 42.066 46 
* 500 GEE GID icncicteiccumeneni 442 43 
OF a iii ila Unt act ilies aa 15,000 OO 
= dividends, tem pet G0Rb...nn cone cone 80,000 OO 

“ balance earnings carried to contingent 
RE ahi AN RMR tS 15,694 65 
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40—166 


$557,862 05 


In pursuance of authority conferred by you at the last annual 
meeting an agreement has been entered into for the extension of the 
Wilton railroad under the charter of the Peterborough Railroad 
Company for a distance of about ten mjles, to Greenfield. 
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A copy of this agreement is appended hereto, and also a copy of 
an extended agreement for the operation of the Wilton railroad. 
Respectfully submitted by— 
I. B. CROWNINSHIELD, 
ONSLOW STEARNS, 
DANLS. RICHARDSON, 
HENRY SIGOURNEY, 
EDWARD SPALDING, 
Directors. 


45] Report of the Auditing Committee.. 


The undersigned have examined the books and accounts and cash 
statements of the treasurer of the Nashua and Lowell Railroad Cor- 
poration for the year ending with March 31, 1872, and find the same 
clearly expressed and all payments properly vouched. 

Bb. b. WHITTEMORE, 
WILLIAM W. BAILEY, 
Auditing Committee of Stockholders. 


(Page 6.) 


Balance-Sheet, April 1, 1872. 


Dr. 

ae re Ie I elas etn Ui ete etoces $545,616 14 
PORTO i uccninainsh tadisdiicineidemcrwsitinhisinntaniomnniad sartecieenvends 161,418 45 
he cet NE SEAL, ca 119,265 05 
AMOION ins ickaike ides occas PRO ns SMe a oR ep 53,000 00 
I i 19,500 OO 
ELIAS AAR A aE 41.106 16 
Material charged to B. and L. and N. and L. roads-- 70,258 58 
I i ei 65,500 00 
UY iia esis esincoiiniesenincithniatia alia aaa 83,218 45 
Raising and protecting track at Tyngsboro’ .... .--- 30,000 00 
RN I picid siiibetiicaittcnevsimnnsitbiibindes anon dauden 91,295 36 

$1,077,978 22 

CR. 

I i iiiaiieercorcacnga capensis verti shioncnelias island $800,000 00 
RETESET hate en OS rs LE ee 852 68 
Renewals on road and buildings......-- ....---_-- 45,000 00 
RE EET GTN acl 40,000 00 
IN I a ticeisin-arcclecitnitnaiimcanpipasstilinid ats 17.705 83 
Ee Tn EE SP aN 125,594 71 
Seebeeh AUNT Ee i hk hn etic ten tached ome 48,825 00 


$1,077,978 22 
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Contingent Fund in Account Current for Year Ending March 31, 1872. 
Dr. 

Balance—working materials, notes, and cash_.__---_- $125,594 71 
Cr. 

Balance brought forward from last year --.----~---- $108,500 06 

By real estate in Westford, sold to the Stony Brook rail- 

FOE ace pan wien ei ls attains ise cen tse 1,600 00 
BY CUCUDOE ccikn dice) ike scmicansaael iniccciigtisiniindias 15,694 65 


$125,594 71 
(Page 8.) 


Income and Expense Account for Year Ending March 31, 1872. 


Dr. 
Repairs FO tice intninthinkcnewn anne weil $81,195 69 
IE icininicinrercistitineesinnsnce onsen mencieneeniiiadadde 28,512 11 
“ freight I iat wiichbtieeencncven eninlinte daisd esiainapis sali 28,182 60 
° DONGUIEY GING ccc cnn ccnnne conn nienintninnls 19,635 35 
ss I a actrenn cen esen wo ocmnenreeeeniues weienenssineas 
. I iad ddd enen cecccs cosscndmpennasn 6,169 02 


7 GOI odds Means wane conn contcunnnin 3,943 16 
POE histones tee cc et rere we oo cmc ae 


CORE CE ik ie lis omc renccccuncanee eee 9013 26 
PRINS IND TIN i on 2 ere anmonenan 24,021 65 
Conductors anG@ GIGReines .... 00. 0.00 deccuccemeccun Jee 
Merchandise and depot expenses --.----..----.------ 45,675 80 
DORRIIIOE 6 cckdi cin cé mien veces cncens commen 10,669 86 
Bwitenmen GHG GHRMIOR 1.00 cnwe cos cectmasnetiqnes 9,940 08 
ORMCO CX PONE... cnccscccceccoese copocs actocumetona 6,207 37 
Miscellaneous eX penses - ~~ -- news cmnn cme: teenetnmenden: ane 
Advertising and stationery eee eewe o cecces soeecoecoe 4,066 99 
Taxes and “jnsurance...-_- seins eemsep. tetas etnias eee 
Dacmeged G06 STURGRND 2.0. 2000 00. comes wenn 4,633 40 
ellen teens toe neal a de 42,066 46 
ei i I ses wiiaini inieneisinn ene Gninitivat maaan 442 43 
I, iinet iesaneneneneieminmiiiadiaanili 15,000 00 

453 Dividends, 00 per cent. ....c0 ccvamnnnisucun 80,000 00 
Contingettt RiRG...200 cences onns smnmenmiening 15,694 65 
$557,862 05 

CR 

Freight receipts... .nccns 22.22 2-- 220 n= an conn nee $298,780 43 
Passenger “§ .---------------- -------- ---0-0 ---- 240,012 78 
Express SC  —pteeeseees cones.c ccs te “bane 6,483 78 
Mail © Guirinniionnmmon Snide 6,447 71 
Interest me Rate ence Cows eeoesonces codeceee 6,137 35 


$557,862 05 
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DEFENDANTS’ Exuripit 25. J. G.S., Ex’r. 
(Put in evidence, page 223.) 


Thirty-eighth Annual Report of the Directors of the Nashua and Lowell 
Railroad Corporation, Aug. 28, 1875. 


Report. 
(Page 3.) 


The directors of the Nashua and Lowell railroad hereby submit 
to the stockholders their report for the year ending March 31, 1873. 
Owing to the diminished business of Boston, resulting from the 
great fire of last November, and to the excessive expenditures caused 
by the past severe winter, the road has not been able to increase its 
net earnings in the usual ratio, yet it has saved the customary divi- 


dends. 
The gross earnings were.......-....-- cciiehinntaiiiaial $603,595 44 
Se Ce tein ee bettnienenccnnen 521,134 48 


882.260 96 


Two semi-annual dividends of five per cent. each have been paid, 
amounting to $80,000.00, and the balance, $2,260.96, has been car- 
ried forward. 

We may congratulate you that under the adverse circumstances 
of the season the customary dividends have been earned and paid 
without encroaching upon the surplus fund. 


454 (Page 4.) 


Our earnings are derived from a varied and somewhat extensive 
net-work of interests. Under the joint contract of partnership with 
the Boston & Lowell railroad we operate in common and are inter- 
ested to the extent of thirty-one per cent. in the receipts and ex- 
penditares of one hundred and fifteen miles of railroad, viz: 


The Boston and Lowell road, with its Woburn, Stoneham, 


Lexington, and Mystic Branches.......--........... 42 miles. 
TO CRI GN Fi FO occ evict ke — 
OA iit a aia ceveiennien te ad _— = 
yO Be iaititbctintinninscieentcsiaeme es is 
ELLER LE MIR  O s.* 
oft ti(i‘(<C:*C*é‘(C;é‘*‘«éR RRC . * 
ai ii a a | 


This mileage is expected to be increased by the opening, during 
this season, of the Middlesex Central road, an extension of the Lex- 
ington Branch through Bedford to Coneord, Mass., a distance of 
eight miles, and of the Peterborough road, an extension of the Wil- 
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ton through Lyndeborough to Greenfield—ten miles—bringing the 
miles of road to be operated next season up to one hundred and 
thirty-three. 

To illustrate the steady growth of business upon these several roads 
we append a tabular statement of receipts, miles run, and passengers 
and tons transported in each year since 1862. 

The increase of gross receipts is from $201,000 to $603,000, or 200 
per cent. , 

The increase of passengers carried one mile is from three millions 
to eleven millions, and the increase of freight is nearly 200 per 
cent. 


(Page 5.) 


In offset to this great growth of business our expenses have been 
increased by running more than twice as many miles to accommo- 
date it, the cost of labor and material has been enhanced, and the 
prices of transportation have been reduced. A public demand is 

thus met that, beyond the assurance of reasonable returns 
455 upon your investment, the advantages of large public patron- 

age shall inure to the patrons themselves in the form of more 
frequent and cheaper accommodations. 

The enlargement of our business has required a corresponding in- 
crease of equipment. Within the last eight years this company has 
purchased six locomotives, ten passenger and baggage cars, and 
eighty-five freight cars,and now holds so much more equipment 
than it did in 1865. 

In view of the wants of the coming season the joint roads have 
now under contract, and being delivered, an additional equipment, 
to cost about one hundred thousand dollars. 

From 1850 to 1867 the capital stock of this company was $600,000. 
It was increased in 1868 to $720,000, and in 1872 to $800,000. The 
total increase of $200,000 is represented by purchases in Boston and 
Charlestown, as heretofore authorized by the stockholders, by the 
second track between depots at Nashua, raising track at Tyngsboro’, 
and by some portion of the additional equipment above referred to. 


The Boston freight property stands on our books at-.-. $95,325 00 
The Mystic property, amount paid .....-.----------- 48,670 36 
Now cnnipeneithicine ccwatac c0ccce oc ccewmninaiseene 31,000 00 
Second track and lands at Nashua-.-------......--.. 23,768 08 
Raising track at Tyngaberte’ 2... <. -- 200 ccnnanenemnn 30,000 00 


$228,763 44 


The increase of capital is thus fully accounted for, besides which 
(Page 6.) 


something has been paid out from the surplus earnings. 

These new properties are actively used and occupied, are indis- 
pensable to the present business,and may therefore be considered as 
good as any part of our investment. 
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At Lowell the freight business has outgrown the present accom- 
modations, and the directors of the Boston & Lowell road propose 
that a union depot and yard tracks be constructed for the accommo- 
dation of both roads. The only suitable locality for the purpose 
being on and adjoining our premises, between Scliool street and the 

Western avenue, the title to the new structures should be 
456 held by this company. ‘The estimated expenditure required 

for this purpose is about one hundred thousand dollars, the 
interest upon which will be paid by the united roads. 


lor this purpose and for such enlargement of equipment and in- 
crease of yard grounds and tracks as the growing business may from 
time to time demand, we are of opinion that a larger investment Is 
required than the present limit of our capital allows, and that a fair 
return may reasonably be expected on such expenditures as are made 
necessary by the greater business to be done. We therefore recom- 
mend that, at the annual meeting, authority be granted to issue 
bonds of this company to an amount not exceeding $200,000, to be 
disposed of at not less than par, from time to time, as the expendi- 
tures for new improvements may require. 


Respectfully submitted by— 


Ih. Bb. CROWNINSHTELD, 
ONSLOW STEARNS, 
DAN'L S. RICHARDSON, 
HENRY SIGOURNEY, 
EDWARD SPALDING, 


Directors. 
(Page 7.) 
Report of the Auditing Committee. 


The undersigned have examined the books and accounts and eash 
statements of the treasurer of the Nashua and Lowell Railroad Cor- 
poration for the year ending with March 51, 1875, and find the same 
clearly expressed and all payments properly vouched. 

Bb. Bb. WHEPPTEMORE, 

HIRAM M. GOODRICH, 
Auditing Committee of Stockholders. 
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_ 


Business Account from 1863 to 1878. 


tt Renae - - —_ . — - - — oo — ea a ae 


No. passengers, | Tons freight, 


Receipts. : 
I one mile, one mile. 


Miles run. 


eee ee , 
tess Sori it? a, 
P ¥ Hy 


a er ne em “ SSNS a ee ane te ro’ 


eae $901,435 27 -3,244.115 | 2.898.741 | 148.5 
154 


BE diciniineiass 241,422 81 3,896,570 3,215,163 | 167 
ET iii 300,994 05 5,069 622 3,145,999 | 185. 


ROOe icnpnnie 407,799 49 5,757,024 4,400,612 | 198. oo 
SOOT dintiied 440,828 86 6,619,549 5,296,200 215.738 

SOGP satis 452,847 85 6,752,429 5,415,670 519.543 
6 444,923 87 7,042,834 5.28) \STS 218.807 
SCO cits 488,587 15 8'350-778 5,039,930 | 236.032 
BOGE uiaiteke 513,381 65 7,499,849 5.191 427 | 224.938 
BOG © kita 557,862 Oo 10,567 000 7,080,052 299.980 
Bete isin — 608,395 44 11,486,699 7,931,351 J00.004 
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Balance-Sheet, April 1, 1878. 


515 


647 


- ~ 


Dr. 

OP Oen GE CUE GI, nin ci’ coccunctidabiiee. $379,678 39 
Superstructure .........-... ane code enmemeinmment 161,418 48 
Buildings and bridges... .-. ---- -- man ome aindiiicasies . aa 
TI issih: sicesciseh sesinatsncinneiincis shined nines eoenenceniigiegiia an 63,000 00 
TSG CONG cic enkceimmndenens0nscensee 28,300 O00 
DD Go coin ined ccewnsccnuna eu 53.106 16 
Material charged to B. & L. and N. é l. 67,077 67 
Notes receivable. ad uakeaitebedies Gimerme amnaimldeme aa aan 66,500 O00 
Ce OU GE cide cwadek concceucnsnen Gene 74,632 39 
SEVIER TVG? GUNG cncnkcces cocnnscocannseeel 91,295 36 

$1,104,273 50 

CR. 

CROCE GER ccpttieninmnnnens seen smitten: Aeaoeaial $800,000 00 
CCE Gn tii nenwenenwnaiceed eee 1,087 00 
Renewals on road and buildings-.--.........-...--- 45,000 00 
Deron Tae, GP GOO cccic wee. caecum 40,000 00 
DUARENSS GOONREE c..nninn satqus toccnsnnen seen 17,705 83 
CoomGhnns TG cess tc day ance snccnwuin eee 127,855 67 
oan ee nmi rr 43.625 00 
ee Sonn adamant 30,000 00 


$1,104,275 


458 (Page 10.) 


Dr. 
Balance—working materials, notes, and cash..------ 
OR. 
Balance brought forward from last year.-..----.-.-- 


BOF CRT siti en cinsscecies tent aden aie 
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$s l 95 O94 
2,260 § 


Contingent Lund in Account Current for Year Ending March 31, 1878. 


27,800 


Income and Expense Account for Year Ending March 31, 1873. 


Dr. 
SUOQRED, POG einsesk stivicien 6, arciish tierra eine $91,897 94 
1 CRE oe ccicccctncwincnndenemiehila 25,601 24 
. freight ROD a secscrtsits tnrt:thinssinncmseiieenenigiinmandiaamieasla 20,526 40 
és DORN CBIB ccnnns snnncn dni 18,551 57 
1 RE CIE ROUENE.w nc cses nce eee 14,633 46 
4 EG vtetictenes einttncreiemsimaminiulliceane ea 16,191 06 
‘i cites inncnnsithiinnniviniientteniasin ans eninidieiaaatnaiaals 7.442 OY 
BN sa encnsicl livid ioelitin eisesiens wheal eaienicnascnantcnicinitaingl 2 ee Ae 62,616 52 
Se NN i isi niniecainn itd bie naimudiee ee. 9,864 5¢ 
Se NNT TIN a sicee’ cxcen: cccnensicinibcialidinsias eile 27,648 18 
ROLE EUG I siete cnsnrmniicneiiiiids 17,607 035 
Merchandise and depot expenses._---..----------. | 53,374 75 
ER aOR MELE a Ven Re PRR Neg eT NMEA aE 12.472 92 
ON MU on. acess cei scenic ees 11,991 95 
SPEED CROGIIOD sine candi wennen conn dana be 6,376 S87 
I NG iio taiies ae te ovens: esecesicnetiins enon aia 12,755 48 
I CRIN oiicn cnn a iiccniimninnon 4,545 OS 
i i coi htc ccs cw seeinee 24,747 21 
a I ist ccieninie tied ccs cnsiaaeiiecaipiiemiaiibiantial 12,988 87 
a D1,806 20 
I isis esis abinn: samba shin empiniaehameacaaa aaa 3,265 34 
rn i cine ualdma ute ee neues 14,104 00 
Dividends, ten RT WON, tcc nna nm mmntenimipeeiiiein ie SOV000 OV 
Contingent fund —--~--- Eins assinciins dps ecghaenihiamigaiiaailc haeaad 2,260 96. 
$603,395 44 
459 CR. 
Freight receipts 2 OO S00 688286 06 2 Os CHONEOOHOGnOO $327, 963 52 
Passenger “ wtih: toesin aiepnaniti incinneriennies maniian deei ae ae 258,164 60 
ee ON dene oui ed weenie YASS 46 
Mail ala ial ail aaa adligts suk eipianaiaedaaiiaii 2,937 72 
Interest mC deulpeeindaantinieiaieceniads dé sinidiapeiaiana deine 4,541 14 
$603,395 44 


DEFENDANTS’ Exuipitr 26. J. G. S., Ex’r. 


(Put in evidence, page 223.) 


“'PHE BOSTON 4 LOWELL RAILROAD CORPORATION ET AL.,ac. $21 


Thirty-ninth Annual Report of the Directors of the Nashua and Lowell 


Railroad Corporation, May 27, 1874. 
Report. 
(Page 3.) 


The directors of the Nashua and Lowell railroad hereby submit 
to the stockholders their report for the year ending March 31, 


1874: 


Receipts. 


POOR We nciditnides stnncenacconcetmdiaaeia 

"FORRES cwcdcndeten coun cosenenemned 
CRUE cinticcininntd swendponncunniningaiiiia 
OREED mcicitiesthinn etd inne wientn iain 
IIE a iiscns inns itisteeh carndicnstcinicipssictssemesieaesisinntatpiencinaias cialis 
Gontingett GARE cccncces ceccocccewsctatenns 


$330,923 10 
257,966 O1 


9,389 80 
3,016 93 
3,083 46 
8,517 41 


FOP TORRID OF DG iicnnccicensonesn.ccseneen 

5 © GE ccodccccccecncdécsenion 
° % © BR Bio cain conn cs eneesienenne 
z % ~ DPRRSORNET CORTE 22.6 cone cmcsecnenda 
FONGIS GHG DONS .....cceminnnetonme 
OROD ctnitee emcwe cues usuenn 


I ios ence: sent ek eh een cs eee pn 


460 For enginemen and firemen ........-------- 

“ conductors and brakemen..-..-..-----..- 
For merchandise and depot expenses ~.------------ 
MOTORING cnc cne ctnedccocce coceunnenn 
switehmen and gatemen .... .....ccnceccescces 
CEOS GCEDONNNE once cen cecccnceiive wincneemnemmnein 
MiscellANecUsS CZPENSGS .. .. cn nncccanssmnaws 
advertising and stationery ..... ..0- cescssseeene 
taxes QNd 1N6UTENCS........ .ccccccensmmasenein 
Gauages Gnd eratuitees .... .<<. cncesseuneuees 
ee en ee 
removing 260 G06 6ROU ....cncccesmenenenn 
paterest G8 S0tG OONGS......0nd cnnnnumnidiaenes 
“ dividends, 10 per cent....---- «iene aeinleaeaaailitae 


22,501 


19,559 


19,563 
9,992 
15,650 


0,309 
69,643 
9,368 
29,252 
21,653 
56,320 
13,270 
14,394 
6,006 
15,896 
5,211 
24,885 
4,908 
81,973 
2,951 
0,794 
80,000 


$613,396 71 


$81,290 41 


05 
11 
24 
O7 


55 


15 
08 
23 
98 
77 
od 
17 
19 
47 
40 
99 
33 
73 
81 
18 
46 
00 


$613,296 71 


41—166 


a 


ne 


Sn Se a a ee 
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On the first of August last the Middlesex Central road was opened 
from Lexington to Concord, Mass., eight miles, and on the first of 
January the Peterborough road was opened from Wilton to Green- 
field, eleven miles. The business from these extensions has been 
fully as great as was anticipated, for the season of the year that they 
have been in operation, and an increase of income may be expected 
from them in the summer months. 

Our roads have, in common with all others, felt the effects of the 
business panic of last fall. The growth of traflic has been tempo- 
rarily checked, but there seems reason to hope that it will soon re- 
sume its accustomed progress, and that your investments will con- 
tinue to yield adequate returns. 


(Page 5.) 


The lines now operated by this company, in connection with the 
Boston & Lowell Railroad Company, have an aggregate length of 
one hundred and thirty-five miles, viz: 


ie Gebicn File, Ts Ob TOMI 2 cic cccccs Keene 40 miles. 
SETS RIVE TINGE ccnncnccce ncscnenceumews senninntts ie 
Seine TG 6 dentackcnwsswaseondinsanon ae 
SRY SE MORL R  RER Cae a 
461 ES EET EM OT LE OF el Peek es 
Lewens @ EUTORSS THIITORG 2.000 cuncceccecces _— = 
LE LEN PPS MR Seam —: 
DRO DUC Rikdinditvininccume memiiiimane . ao 
W 1000 AIG FUNSTOEEO PRITORES 6ncc cn nnce sccccoccuce _: lu 
pRB che E EA anne eee aaa RC OO yy ee meg wr i. «(6 


Kor a detailed statement of work done, in extensions and new 
structures during last year, up to November 24th, reference may be 
had to the report of the manager to the railroad commissioners of 
Massachusetts, published in the appendix hereto. 

Respectfuily submitted by— 

Fr. B. CROWNINSHIELD, 

ONSLOW STEARNS, 

DAN’L S. RICHARDSON, 

EDWARD SPALDING, 
Directors. 


(Page 6.) 
Report of the Auditing Committee. 


The undersigned have examined the books and accounts and cash 
statements of the treasurer of the Nashua and Lowell Railroad Cor- 
poration for the year ending with March 3lst, 1874, and find the 
same clearly expressed and all payments prope rly vouched. 

B. B. WHITTEMORE 

HIRAM M. GOODR ICH, 
Auditing Committee of Stockholders. 


a , 


“ 
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Balance-Sheet, April 1, 1874. 
Dr. 

OGG BOG GG FEE i cnwcncnnwaccunneieieee $373,616 14 
DUNO UETS cececcesuneesecewcs coccedshengueel 161,418 48 
PRTG GUE BUTE cc cncn ecccus «nenvenbena 119,265 05 
RIN ics cicner estes iment ate evens ermnenininiaa 53,000 00 
PURINE CRIS ccc snins neweme cccnwnennealaes 19,300 00 
Merchandise cars__-.-..-- it dtwnes conmmiil 41,106 16 

Material charged to Boston and Lowell and Nashua 
OE BEE SIs oe occu 65,150 83 
Gee Fete Pics enincunc «codes 186,000 00 
Ee 107,346 82 
BEVOUES TEVCOT GUE ncn cane cccccccenn chamee 131,654 88 
LADGES 1h LeWele GRE ROGRNO.c0ccn coccctsdumiues 33,396 50 
LOWE GEDTOTOIIEE cccicce noccncccns connie 46,852 49 
ROW TORE CINE cn tae cece cecwconecusuaeneeee 72,013 74 
$1,410,121 09 

CR 

eC cinco ccsemveneh seeeisuienninlaininial $800,000 00 
Fe SENN ici endian cen cine oenineeie tne elie 552 00 
Renewals on road and buildings. --.......------... 45,000 00 
CUE Geek 2. I him ew ncmeniene aie 40,000 00 
DUMORES BOUIN dn cccems cone cons cotneneneaen 17,705 83 
CUE FG vinci dctimasconnn ccounn nel 119,338 26 
ts Oe CE TRIO .. nnnce cocunieesees 27,125 00 
Be i ctrcienintelnnndmnes > cameras — ee 


GROG DOES on oa dna cddiecoanesee coccdseuenee ee 


$1,410,121 09 


(Page 8.) 
Contingent Fund in Account Current for Year Ending March 31, 1874. 
Dr. 
Transferred to income eccount .......<c«<cssesscsssses $8,517 41 
Balance, working materials, notes, and cash --..---- 119,338 26 
$127,855 67 
CR. 


Balance brought forward from last year_......----- $127,855 67 
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Income and Expense Account for Year Ending March 31, 1874. 


DR. 


“< 


‘c 


PreiE CREE cdi nie ncne chins wtininnitienatinne 
passenger cars ....----- shelisel ietsabitaimasitctil 
Repairs, fences and houses -..- ....-----.---- 
463 8 BERRI nc cncicd nets mniannin ann 
5 GAN 6. cece enaninonidiinaninatn tients 

FEE once cmnuan siesta dsininne nena madd ieimalaia 
FRE GING: WADED. icsenivns ncaa shina socenvettinlesitagidetaiiaiadiatii 
ngmouneti 0008 QYGGIOR sca onc cen cn cdnimedien 
Conductors 6G Q00RRIIGR 00.60 ccnus canta econetinn 
Merchandise and depot expenses ---.---------. ---- 
DRRRO IONE esccenccintiin ener ccuiereniannsinnndennioniiaians steiicnniaien 
Switchmen and gatemen ----....-..---. siavahesadais lisa 
CFEC CRDCNIUG sesin cs eit es svete emeines 
PEOSOOE IR OTIND CUO ote a cited tien ucienmaaniine 
Ad vertiolis GG GHG cccedccnsccntinninen inns 
ROARSS COG MIG ccc ci cieins simian ieee 
PURROCD GID CIE 6. sinc bin iniiintinanes 
ee snide pineal ss seit stiniecan doen taal aaieiinlaaida miogh 
$00 O06 COW. canndntenstkdbesennnenseshemeeens 
Dividends, 1k B00 GK. niece ncwinns «singicin daniieaiaincitin 
Interest on gold bonds -----.. saitihaniatinnhide ousebiiabaanniaaeeics 


‘c 


Freight receipts ~~~. -- nih tenesieteicase sities eiidiets andi Mpnahanieits 
Passenger “ 

Ex press 
Mail ™ 
Interest “ 
RIE Ee ccicctitin ihn ines dni enemeninwiniin 


Ce ee ee ee — =| —- — ee re — = ee o-* =| = = 
Oe ee ee ee ee ee eee ee 
— << ee ee ee eee ee eee ee ee ee ee 


——— = © 


~—_—— — ee ee eee ee eee eee eee eee eee ee 
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$81,290 


22,501 
19,55 
19.563 
9 992 
15,650 
5,309 
69,643 
9,368 
29,252 
21,653 
56,320 
13,270 
14,594 
6,006 
15,896 
5,211 
24,885 
4,908 
81,973 
2.951 
80,000 


$330,923 


-_' vi a 1O6 


0,389 
3,016 
3,085 


8,017 


$613,396 


Boston, LoweLt AND NAsnua RAILROAD OFFICE, 


Boston, Nov. 24, 1873. 


To the board of railroad commissioners. 


GENTLEMEN: In compliance with the request expressed in your 
circular of Oct. Ist for a statement of work done during the past 
year in “extensions, branches, terminal facilities, new or im- 

464 proved local stations, new tracks and sidings,” ete., the fol- 
lowing memorandum is submitted on behalf of the Boston 


and Lowell and Nashua and Lowell railroads: 


og ct a 


THE BOSTON & LOWELL RAILROAD CORPORATION. ET AL, 4c. 


Extensions and Branches. 


The Lexington Branch has been extended to Lexington, through 
Bedford, to Concord, eight miles, and trains commenced running 
through in August last. This extension was built by the Middlesex 
Central Railroad Company, and has been leased to the Boston and 
Lowell Railroad Corporation for thirty years. The branch is now 
sixteen miles long. It leaves the main line of the Lowell road at 
Somerville Centre, three miles from Boston. Commodious stations 
have been erected at Concord and Bedford, and one is now being 
finished at Arlington Heights. The depot at Lexington has also 
been rebuilt and improved. 

The Wilton railroad, in New Hampshire, now operated as a branch 
of the Nashua and Lowell road, is being extended by the Peterbor- 
ough Railroad Company about eleven miles, from Wilton to Green- 
field. One-half the track is laid, the grading, masonry, and bridging 
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are entirely completed, buildings are in process of construction at 
Greenfield, and the balance of the track is being laid as fast as the 
seasoi. permits. It is expected that the road will be opened for 
business some time in December.* ‘This extension has been leased 
to the Nashua and Lowell road for twenty years. 
The Mystie River Branch of the Boston and Lowell road has been 
completed and put in operation during the year. It diverges from 
the main line at Milk Row Station, in Somerville, and extends across 
Charlestown Neck and down the Mystic river to its mouth, adjoining 
the navy vard. The length of this branch is two and one-quarter 
miles. At its terminus, on deep water of the open harbor, below 
Chelsea bridge, the company’s solid wharf, of about seven acres, has 
been gravelled up to grade, numerous tracks laid upon it, and other 
preparations completed for its convenient use. Since June last the 
coal and other coastwise traffic has been done there instead 

465 of at Boston and Cambridge, as heretofore. This wharf pre- 
sents a harbor frontage of about fifteen hundred feet, around 

the greater portion of which the bottom has been dredged to admit 
vessels of twenty-three feet draft at low water. The pier band, of 
thirty-five feet in width, between the wall and this deep water is in 
process of construction. Above Chelsea bridge, upon the line of 
this branch, the lands of the company present a frontage of about 
half a mile on the south channel of the Mystic, and a width of four 
hundred feet. This frontage has been walled during the season 
for about one thousand feet in length,and the dredgings taken from 
below the bridge have been deposited behind it. The amount of 
land filled, in whole or in part, to eight feet above low water by 
these dredgings is about ten acres. ‘The whole area to be filled is 
about twenty-three acres. 


ae ee a 


* The road was opened Jan. 1, 1874. 
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East Cambridge Terminal Grounds. 


The freight grounds of the company at East Cambridge, used for 
lumber and other bulk freight destined to Boston, have been en- 
larged during the year bv filling about one acre of flats. Five 
hundred feet in length of sea wall has [lave] been built, and a bulk- 
head of wood, nine hundred feet long, has been constructed as a 
protection to the filling which is now being extended. 

A large building has been fitted up on these grounds for a hay 
depot. 

The brick round-nouse near the same point is being extended to 
shelter five additional locomotives. 


New Stations. 


The passenger station in Boston, which has been under construc- 
tion during the past two years, is brought so near completion that 
it was opened for public use this morning. It occupies, with its ap- 
proaches, an area of about three and one-fourth acres. The head- 
house has a frontage of two hundred and five feet on Causeway 
street and a depth of about one hundred and thirty feet. Two 
covered ways for carriages and footwalks pass under the flanking 

towers, and are now extended along the train-house suffi- 
466 ciently far for sheltered access to the train platforms. The 

main body of the head-house is devoted to waiting-rooms and 
passenger accommodations and to offices for the general staff of the 
company. 

The train-house as now built is five hundred and thirty feet long 
and one hundred and twenty feet wide, having an iron ribbed, 
clear arch roof, springing from the foundations. Four tracks are 
laid in the train-house. ‘The two principal platforms are each 
thirty-four feet wide. The design of the building contemplates the ex- 
tension of the covered ways to the full length of thetrain-house and the 


(Page 15.) 
putting in of a track and platform under each, so that when com- 
pleted there will be six lines of track in the building, each capable 
of admitting a train of about ten cars. The bridge approaches to 
the building have been fully completed. 

A new freight station has been commenced at Lowell. The build- 
ing is to be six hundred feet long and fifty-five feet wide, con- 
structed of brick and stone. One-half of it is now being covered in. 
About one mile of shifting tracks are to be connected, the rails for 
which are purchased and on hand. The land required for the im- 
provement has mainly been secured and paid for. 

At Nashua several acres of land have been purchased for future 
increase of facilities at that point. 


Es ihre, Toa Fie oF oe 2 i 2% 2 : 
7 ee ~ " on < 4 -_ — i 4 rm * - J ° te. " 
Sg ee ee ee a ee rE. sai wie? ’ fal 
a ee Ty so 2 teal ; ; ee f 
. pe 


Facilities for Storage and Handling of Coal. 


The Wilkes Barre Coal and Iron Company have erected com- 
modious sheds and platforms upon our wharves at Charlestown and 
Salem for the storage of coal, and are laying in a stock for winter 
distribution. Contracts are made by them to deliver coal at a fixed 
price to customers on the line of our road, enabling purchasers to 
avoid all risks of demurrage and delays in transportation. 


New Equipment. 


During the year the shops of the company have been fully occu- 
pied with repairs and renewals of the rolling stock, in addition to 
which there have been purchased and put in use upon the road two 

locomotives, four passenger cars, two smoking cars, fifty short 

467 box freight cars, and twenty long platform freight cars. 

Automatic vacuum brakes have been placed on the larger 

oe of our passenger equipment, and work is in progress for the 
alance. 


(Page 16.) 
New Tracks and Sidings. 


Additional sidings and extensions have been put down on the 
Mystic wharf, at Boston and East Cambridge, at Milk Row, North 
Winchester, Stoneham, Woburn, South Wilmington, Lowell, Wilton, 
and at Lexington, amounting in all to about four miles. 

Respectfully submitted, GEO. STARK, Manager. 


DEFENDANTS’ Exuipit 27. J.G.S., Ex’r. 
(Put in evidence, page 223.) 
Fortieth Annual Report of the Directors of the Nashua & Lowell Rail- 
road Corporation, May 26, 1875. 
Report. 
(Page 3.) 


The directors of the Nashua & Lowell Railroad Corporation sub- 
mit to the stockbolders their report for the year ending March 31, 
1870: 

Income and Expense Account for Six Months Ending Oct. 31, 1874. 


Dr. 
Regs, TORE cnwe camess ecw mes cone co womnuininiein $46,876 50 
© CAT ietntintiaancncnne cnn comeaingitiinite 10,859 44 
© SRO COND on cc cwce cocces connie 10,045 91 
S  POSRONGNE COTO 2000 cccnne once coe cannes -« 10,929 60 
=  BRRRRREE BE 00cc ccc nnnnuninintion 6,873 35 
© RENE rect cems concen communis 2,939 30 


© AO sweat eqn cen cces cone cumntteiininnies 2,875 47 


328 THE NASHUA & LOWELL RAILROAD CORPORATION VS. 


I oa none ee os i a 


end OD voi is ta aOR PRT SC ih oe TN cd 3,700 74 
Enginemen and firemen ..-. .............--- 15,030 63 
468 Conductors and brakemen ne moti mae on 95 7 20 
Merchandise and depot expenses---.--.----- 27,961 34 
i ii i a 7,425 353 
POROUS CUE I a. iii ccvcentivn oinintnhaanietaoce 7,686 72 
0 SN so ahiecisitisctisisincd Giicnissienesanitesiealdaileninapiliins 4,534 96 
i NL RE ee ND 11,162 21 
PG VOCs CANE PURINE i sisies orcinircnknsinininieniintion 1971 27 
UO Ca 17,027 O09 
PU NE IN oii cncictinninsidnnneetnaeieaaneinie 4.467 O7 
I EE RE RES OIE de Nighbecttess eNt 39,210 97 
I i i 10 70 
Te I iid ii ieee ais ce lea 7,750 OO 
SPOVONINES, TUNE BOP WOE. ccnaticunnniemanmannns 32,000 O00 
imterest eccount.....o.connce ame Silanes Sen a 695 37 
CN CRUE acess nenininnencinincearnigeide al 0,018 76 
$318,304 36 
CR 

TF UCRIG COORIINS cc wieinccincntinn dieiiiateehiniantaaaia eae $169,204 17 

rete "§ . sans ctihonnentienemaeeeaaee 142,547 6 
 —— t« nsahiumateinticien binsiliatmeunsonseamlih aealeaaae 4,583 89 
Mail Dependant eee 1,968 66 
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Income and Expense Account for Six Months Ending March 31, 1875- 


Dr. 

SN POET deen ctictiecehiigennnn wna niles $44,775 28 
i en inelaiscenibacchielinibelbeiiilily viiilnaliiai 13,175 94 
Fi ati cetaieiernictccnnecaiaenininiiinai 9,654 87 
© III GE vtccntincandanceaninntieninn 11,358 62 
mn gates, fences, and houses ---- - Cae ea ee ee 13,127 21 
, I sists cnitaictiadiiiiniisin viper tania diniin aeanaial ten 7,511 45 
. cies datasets csetieiin nih tcimssecin eitispnseh- nailer 6,253 92 

ERR RENN ire ora a ES Ce ee OME iS Ee BR Or 30,019 21 

a TD incite ociivcctnarwe Jaina abi eataal adn 4,760 26 

Enginemen and firemen _-_---—- i iataicinimicitiat ae 14.370 64 

Conductors and brakemen........-.-.....-. 11,165 15 

469 Merchandise and depot expenses-.----.------ 22,071 22 

ECE ie hs AEN ne Rom Mo 2 ee oe 7,000 62 

er eRnOts NG IID siti ovitiniencmnnnaiaaieien 7,302 36 

COEROS SR PONE 6 omcnase cs ndidewnniaiabiiiann 2,990 15 

DE eOOTERMROOTD CIO ci icciscn diecrenritsceiiatiaiiaiaiin’ 8,452 75 

Advertiging and CGtQReSY cnnnncinnccsnonenaiec 2,031 99 


FONG GE MNNNMBc nec iceussmen ESTE SEA Ba 11,455 $1 
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Income and Expense Account for Year Ending March 31, 1875. 


Dr. 
ROPOHG, TORE .cndusce condanness conn 
” CRIN dic ccvnncanesccuscnemannnee 
Repairs, MeN Cle. nnun cone cunnemenl 
470 5 DERE CBID....+ ccancune 


sé 


ee en Fee 
ROPRITS, OCIGINS ccccnwncnnnsenensnnauene 


“ce 


GOO 2 ncncunnnnsanneecoesseue 


I 


Beeinemen One Sree... <<< cose sense 
Cencucters @0G SPRRGNIGN...... nue ccnncnnenmeeee 
Merchandise and depot expenses_--...---.-.-.--.-- 
POREIOREION 6 cncntncenecancnena cha gonna 
Swttenwnen GNG SHeh..cccnccnncscceseteee 
CHRNG® GCERONSEE cccictence ncccsscnemmneae 
DEISCCLISMOORS CRPRIN i iceninin nc cnn concen 
Advertining G06 GAREY .cnccnscccodscns caecum 
SOROS GG MI iiieiieeme coccns ceases ene 


42—166 


$91,651 


24,035 
19,680 
22,288 


20,000 5 


10,750 
9,129 


64,698 - 


8 496 
29,401 
20,702 
50,532 
14,961 


4,003 
28,482 


DAGON ONE BIEEIEEE oc cen ccesecceescuiiiui $1,182 16 
9 TI icicece este neque lh tlic alee eeneisbieem veennee nse 38,710 68 
BO OS BE viosicitcceiiinindiwancanccunin eee | 2,079 73 
III i. ccticens esti Seiden eoiesnn caxticavcntnnnin sites at 6,117 66 
For adjustment of old joint-acc’t balances as 
follows: 
OPER PRONG iiitiinindcititiniews ann cnn eelian 7,180 00 
© Se iiteecettidteninndannaiaes 6,200 00 
”  , FRE ckgictdanccn conden 6,200 00 
©. Ba iis cc event 3,720 OO 
© GR nit timcittinns cmon noun tats 4,960 00 
Central Vermont railroad, for adjustment under con- 
tract of losses to July 1, 1875, on business of Og- 
densburg & Lake Champlain railroad and North- 
ern Transportation Company -...........-..-.--- 18,455 44 
$326,848 13 
CR. 
FUE CORNED cencdiecenennes cece ceneeemnnih $124,645 39 
TO aie mnmennne: age 110,282 40 
eee. t “pee iedans cocensns asm 5,304 25 
Mail Mc qeleelintiiin nnd amemaimniie iad 2,001 36 
Zee Woes CORON TINGE 6... nn nicnvdimeniin 84,564 73 
$326,848 13 
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SOS 0008 III nc. cctentrs: ncccmttti enemies 
EISEN Pe ssi ct aa 
ne 
RPOVOUOING, SOUP 208 GONE, 6.0 cc nnnnnnenncnmmnn’ See : 
Te Re ND Se AEN DT Saimin ete kaa AR 
Wilton railroad, BD eve teninen chininsnee chiki ene emelnadinieniai 


For adjustment of old joint-ace’t balances as 
follows : 


OI ANGI x cciwincit: sneeeein stich wl cnciientn Sendo eat 
" EM POMOC PT Ke MOR REO nN eM 
. RP EIOOI os os icnirenscnencncieeipniuiiencaitmnnnasameaioniaatmdiatdins 
2 POCNOON GANS THOU discitescnies sis cxcseniconeseiseiiineeabiniiietels 
of 


engines .. 
Central Vermout railroad, for adjustment, under con- 
tract, of losses to July 1, 1875, on business of Og- 
densburg & Lake Champlain railroad and North- 
orn ‘Transportation Company ......< ecccsandcate« 


———<— i ie le Sil“ “S- a-—ae—Ss “lle“Si, A, e ie aa. a.  —“le , a, ii  lll—“e e e eie il 


SN on siiicesits wiciicincirs inemninaceien wi denihiatinetiamabiiad 
Passenger receipts 
SE TI sobre enninwomsencmpiainieiniaan 
Mail ‘2 
Taken from contingent fund 


a Meee ee 


~_—_——— — = oe ee ee ee ee ee eee ee ee ee 


(Page 6.) 
Balance-Sheet, April « L875. 


Dr. 


OR ER AE AOR IO 
Superstructure 
suildings and bridges 
NIN st sec ea nts igus inal dial Saccasiatcephinscihdendidianslaniiasindeabin 
Passenger cars 
IN CII io iccncclcimemansinirlsenienies eieadieiecasssilabliaiecitaka tiie 
Material charged to B. — L. and N. & L. railroads_- 
A NS ITA PORE Te OE TTS ED 
Cash and bank deposits 
ee Ft TO CEE onennnennncuncccniig inp 
Construction and new equipment —~.....-..-------- 
Chas. E. A. Bartlett, cashier 
Ogdensburg & Lake Champlain railroad bonds. .--- 
Trustees of sinking fund for redemption of Ogdens- 

burg & Lake Champlain R. R. bonds and North- 

ern Transportation Company bonds. -..-.---.---- 


— ee ee ee ee ee ee ee ee ee ee ee ee 
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2090 - 


32,000 
6,815 
7,700 


7,130 
6,200 
6.200 


— 


0,420 
4.960 


18,455 


$639, S35: 


$293,849 ; 


25 2.830 
9,938 
3970 

79,245 


$639,833 


16 418 
119,265 
53.000 
19,300 
41,106 
79,720 
] - O00 
32,404 
155,273 
203,606 
30,000 
25,000 


3,295 


6 14 
48 
05 
OU 
OO 
16 
40 
O00 
71 
57 
65 
00 
OO 


13 


$1,571,506 
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Cr. 
CANES GUE ctn natahinnneccece ssuneiie $800,000 00 
CI I ii i 200,000 00 
ORED DING i icnidenetr en nnsincncmminiies 285,900 00 
CE Tactician ners snini enennenicenpll dian aaa 85,092 29 
Oy CRC ID hiciiiciin: siecircsin: snsneres enenniene 514 00 


$1,371,506 29 
472 & 473 Derenpants’ Exuisit 28. J.G.S., Ex’r. 
(Put in evidence, page 224.) 


Circuit Court of the United States. District of Massachusetts. In 
Equity. 
NASHUA AND LowELL RAILROAD CORPORATION 
v. No. 1386. 
Boston AND LOWELL RAILROAD CORPORATION et al. 


Notice. 


To the Nashua and Lowell Railroad Corporation and to Francis A. 

Brooks, its solicitor of record : 

You are hereby notified to produce before the examiner in this 
cause, to be used in evidence in the above-entitled cause, the books 
of the treasurer of the Nashua and Lowe!'! Railroad Corporation, in- 
cluding all books of account of said Nashua and Lowell Railroad 
Corporation from Jan. 1, 1871, to Jan. 1, 1879, both dates inclusive, 
and all books kept, by any treasurer of said Nashua and Lowell 
Railroad Corporation containing the aecounts of the treasurer of 
said Nashua and Lowell Railroad Corporation for each year during 
said period; also all checks, receipts, vouchers, and statements of 
account in the hands of said corporation or any agent thereof 
touching the monthly reports and semi-annual settlements made 
during the joint management of the Boston and Lowell Railroad 
Corporation and the Nashua and Lowell Railroad Corporation dur- 
ing each of said years of 1871, 1872, 1875, 1874, 1875, 1876, 1877, 
1878, 1879; also all records of meetings of the board of directors 
of the Nashua and Lowell Railroad Corporation belonging to said 
corporation from 1858 to 1878, both years inclusive, and the record 
of each meeting of said board of directors of each of said years. 

Boston, Sept. 2, 1885. 
BOSTON AND LOWELL RAILROAD 

CORPORATION, 

By A. A. STROUT, Its Attorney. 

A. A. STROUT, 

Att'y of Record for B. & L. R. R. Corporation. 


A true copy. 
Attest: C. L. TILTON. 
7 * 


* 
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474 DEFENDANTS’ Exuipitr 30. J. G. S., Ex’r. 


(Put in evidence, page 228.) 
Boston, Nov. 26, 1867. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Corporation held at Boston on Tuesday, the twenty-sixth day of No- 
vember, 1867, Messrs. Crowninshield, Sigourney, and Spalding were 
present. 

The monthly statements of accounts were read. 

The following communication from tie president of the Stony 

srook railroad was submitted : 
“Wesrrorp, Oct. 29, 1867. 
Gen. G. Stark. 

Dear Sir: The committee of the Stony Brook R. R. directors 
chosen to meet any committee of the N. & L. R. R. in relation toa 
change of contract between the S. B. R. R. and the Nashua & Lowell 
R. R. are ready to meet at any time when agreeable. Will you 
please appoint a time, giving a few days’ notice ? 

Respectfully yours, ete., 


(Signed) tS W. P. ABBOTT.” . 


Whereupon it was— 
Voted, That the president and manager, with Messrs. Richardson, 
of this board, and Minot, of the Boston and Lowell board, be a com- 
mittee to confer with the directors of the Stony Brook railroad 
upon the subject of a modification of the contract for operating 
that road. . 
475 The manager reported a proposed reduction in the tariff, 
to go into effect on the Ist of January next, proof-sheets of 
which are to be completed and submitted for the action of the board 
at the next monthly meeting. : 

The subject of expresses was taken up, and after full discussion it 
was— ; 

Voted, That the manager be authorized to make all needful ar- 
rangements for transacting the parcels business of this road in the 
name and on account of the company from and after the expiration 
of existing contracts with the express companies. 

A communication from the president of the Concord railroad was 
read soliciting aid for the construction of the Mt. Washington rail- 
way, an enterprise now in progress for facilitating the ascent of the 
White Mountains, and which it is supposed will, when completed, 
induce an increase of summer travel over this road: and it was— 

Voted, That the manager be authorized to contribute towards this 
purpose $5,000 from the joint funds of the Boston and Lowell and 
Nashua and Lowell roads. 

The manager submitted a requirement of the United States 
Government for a bond relative to goods in transit through Canada 
from one point in the United States to another over this road and 
its connections, and it was— 


THE BOSTON & LOWELI, RAILROAD CORPORATION ET AL., 4c. 333 


Voted, That Geo. Stark, manager of the Boston and Lowell and 
Nashua and Lowell railroads, be authorized, in the name and on 
behalf of these corporations, to enter, jointly with the Concord, 
Northern, Vermont Central, Vermont and Canada and Montreal and 
Vermont Junction railroads, into a bond with the United States of 
America in the penal sum of $100,000, conditioned for the proper 
transportation and safe delivery of goods transported through Canada 
over their roads and that of the Grand Trunk Railway Company, for 
the due observance of the revenue laws of the United States and the 
regulations of the Treasury Department in connection therewith, for 
the payment to the United States of the salary of an inspector of 
customs at Montreal and for furnishing good and secure box cars 
and paying expenses necessary for furnishing the same with custom 
locks and seals, and to affix the corporate names and seals of said 
Boston and Lowell and Nashua and Lowell Railroad Corporations 
to said bond. 

The meeting was then dissolved. 


Attest: GEO. STARK, Clerk. 


476 DEFENDANTS Exuisit 31. J. G.S., Ex’r. 
(Put in evidence, page 228.) 
| Boston, Sept. 22, 1868. 

The directors of the Nashua and Lowell railroad met at the man- 
ager’s office, in Boston, on Tuesday, the twenty-second day of Sep- 
tember, 1868, at 11 o’clock a. m. 

Messrs. Crowninshield, Sigourney, and Richardson were present. 

The monthly statement was read. 

Voted, That the president and manager be a committee to nego- 
tiate with the Stoneham Branch Railroad Company in reference toa 
further lease of their road with power. 

Voted. That Mr. Hosford be substituted for Mr. Minot, now absent 
from the country, on the committee appointed Nov. 26, 1867, to 
negotiate a new contract for operating the Stony Brook railroad. 

Voted, That the application of A. P. Balch, contractor of the ex- 
tension of the Passumpsic River road, for freight of his rails and 
supplies be referred to the manager with full powers. 


The meeting then dissolved. 
Attest: GEO. STARK, Clerk. 


DEFENDANTS’ Exuipit 32. J.G.S., Ex’r. 
(Put in evidence, page 229.) 
s08STON, Sept. 28, 1869. 
(The records of the doings of the directors of the Nashua and 
Lowell Railroad Corporation on the above date, Sept. 28, 1869, is 
printed on pages 438 and 459 of this volume as Exhibit 16, and 
therefore is not printed here. 


JOHN G. STETSON, Clerk.) 
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DEFENDANTS’ Exurpir 33. J. G.S., Ex’r. 


(Put in evidence, page 228.) 


Boston, Nov. 25, 1869. 

(The records of the doings of the directors of the Nashua and 
Lowell Railroad Corporation on the above date, Nov. 23, 1869, is 
printed on pages 3864 to 367 of this volume, and therefore is not 
printed here. 


JOHN G. STETSON, Clerk.) 


477 DEFENDANTS’ Exnuipit 34. J. G.S., Ex’r. 


(Put in evidence, page 229.) : 
Boston, Nor. 27, 1869. 


A special meeting of the directors of the Nashua and Lowell 
railroad, duly called, was held at the office of president, in Boston, 
on Saturday, the twenty-seventh day of November, 1869. 
Messrs. C ‘rowninshield, Spalding, Richardson, Stearns, and Sigour- 
ney were present. 
The Boston and Lowell board were also in session. 
The committee upon the purchase of the Lexington and Arling- = 
ton railroad madea report, whereupon the Boston and Lowell board— 
Voted, That, in anticipation of the purchase by this corporation of 
the franchise, road, and property of said Lexington and Arlington 
railroad, the treasurer be authorized to pay to the owners of stock 
of said Lexington and Arlington railroad the sum of $28,000 in 
cash, and to give to said owners the notes of this corporation on in- 
terest at the rate of six per cent. per annum, as follows : 
One note for $12,006, payable in 60 days ; 
One note for $25,000, payable in 1 year ; 
One note for $25,000, payable in 2 years ; 
). 
“t 
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One note for $25,000, payable in 3 years ; 
One note for $25,000, payable in 4 years ; 
upon the transfer to F. B. Crowninshield and Geo. Stark, as trustees 
for this corporation, of 1,199 shares of the preferred stock of said 
Lexington and Arlington railroad and of 1,085 shares of the com- 
mon stock of said corporation, and upon the agreement on the part 
of said owners to either convey to said trustees as aforesaid the re- - - 
maining shares of the stock of said corporation or make the same 
good to said trustees, and upon the further agreement on the part of 
suid owners that the franchise, road, and property of said Lexington 
and Arlington railroad shall be conveyed to this corporation, on de- 
mand, without further consideration. 
Voted, That this company assent to the purchase of the Lexing- 
ton and Arlington railroad by the Boston and Lowell railroad on 
terms above recited, and that the same be taken into joint account 
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under the general contract between the Boston and Lowell and 
Nashua and Lowell Companies. 
The meeting was then dissolved. 


Attest: GEORGE STARK, Clerk. 


478 DEFENDANTS Exuipit 35. J. G.S., Ex’r. 
(Put in evidence, page 229.) 


Boston, Dec. 28, 1869. 


(The record of the doings of the directors of the Nashua and 
Lowell Railroad Corporation on the above date, Dec. 28, 1869, is 
printed on page 439 of this volume as Exhibit 18, and therefore is 
not printed here. 

JOHN G. STETSON, Clerk.) 


DeFrENDANTs’ Exuipir 36. J. G.S., Ex’r. 
(Put in evidence, page 229.) 


Boston, Jan. 25, 1870. 


The directors of the Nashua and Lowell Railroad Corporation 
met at the manager’s office, in Boston, on Tuesday, the twenty-fifth 
day of January, 1870, at eleven o'clock a. m. 

Present: Messrs. Crowninshield, Spalding, and Sigourney. 

The monthly statements were presented and reports made upon 
the applications to the Legislature for the Mystic River and Lexing- 
ton and Arlington connection charters. 

The committee appointed Nov. 25 last to negotiate contracts with 
the northern connecting roads reported a draft for a contract with 
the Concord, Northern, and Vermont Central roads for business to, 
from, and beyond the Vermont Central road for a term of twenty 
years, and, the same having been read, the said committee were by 
vote authorized to conclude a contract upon the general basis of the 
draft. 

Mr. Sigourney, of this board, and Mr. Codman, of the Boston and 
Lowell board, were made a committee to arrange a contract between 
the Boston and Lowell and Nashua and Lowell roads relative to the 
purchase and operation of the Lexington and Arlington railroad 
and its extension and of the Stoneham Branch railroad. 

The meeting was then dissolved. 


Attest: GEO. STARK, Clerk. 
479 DEFENDANTS Exutpit 37. J. G.S., Ex’r. 
(Put in evidence, page 229.) 


Boston, May 24, 1870. 


At a meeting of the directors of the Nashua and Lowell railroad 
held at the manager’s office, in Boston, on Tuesday, the twenty- 
fourth day of May, 1870, Messrs. Crowninshield, Richardson, and 
Sigourney were present. The monthly statements were presented, 
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Messrs. Sigourney, of this board, and Codman, of the Boston and 
Lowell board, a joint committee appointed Jan. 25, 1870, to arrange 
a contract between the Boston and Lowell and Nashua and Lowell 
roads relative to the purchase and operation of the Lexington and 
Arlington railroad and its extension and of the Stoneham Branch 
railroad, reported a draft of contract for that purpose, which was 
read and approved, and the same committee was authorized and 
directed to execute the same on behalf of the respective corpora- 
tions. 

A communication from a committee of the town of Winchester 
relative to improved station accommodations in that town having 
been read, it was— 

Voted, That the president and Mr. Hosford, of the Lowell and 
Boston board, and the manager be a committee to view the prem- 
ises and confer with the said town committee upon the subject of 
their wants. 

The meeting was then dissolved. 


Attest: GEO. STARK, Clerk. 


DEFENDANTS’ Exuipit $8. J. G. S., Ex’r. 
: ’ 
(Put in evidence, page 229.) 


Boston, July 26, 1870. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Corporation held in Boston July 26, 1870, at eleven o’clock a. m., 
Messrs. Crowninshield, Sigourney, and Richardson were present. 

The monthly statements and reports of the manager were sub- 
mitted. 

Voted, That the manager be authorized to purchase of the Lowell 
Gas-Light Company a strip of their land between Willey street and 
Pawtucket canal, as shown ona plan now submitted, containing 
about five thousand square feet, at a rate not exceeding twenty-five 

‘ cents per foot. , 

480 Voted, ‘That the manager be authorized to erect a new grain 
elevator at the Boston freight station, at a cost not exceeding 
$50,000, from the joint funds of the Boston and Lowell and the 


e 


Nashua and Lowell Railroad Corporations. 

Voted, That the manager be directed to pay the sum of $8,750, 
due under the lease of the Salem and Lowell Railroad Company On 
the fifteenth day of August next, in gold or its equivalent. 

Voted, That Mr. Crawninshieid, Judge Abbott, and the manager 
be a committee with authority to contract for the building of the 
railroad to connect the Boston and Lowell railroad with the Lex- 
ington and Arlington railroad. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 
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DEFENDANTs’ Exuisit 39. J.G.S., Ex’r. 
(Put in evidence, page 229.) 


Boston, Oct. 25, 1870. 
(The record of the doings of the directors of the Nashua and Lowell 
Railroad Corporation on the above date is printed on page 440 of 
this volume as Exhibit 19, and therefore is not printed here. 
> JOHN G. STETSON, Clerk.) 


DEFENDANTS Exuipitr 40. J. G. S., Ex’r. 
(Put in evidence, page 229.) 


| Boston, Dec. 27, 1870. 

, (The record of the doings of the directors of the Nashua and Lowell 
Railroad Corporation on the above date, Dec. 27, 1870, is printed on 
pages 440 and 441 of this volume as part of Exhibit 20, and there- 
fore is not printed here. 


JOHN G. STETSON, Clerk.) 


DEFENDANTs’ Exnipit 41. J. G. S., Ex’r. 
(Put in evidence, page 230.) 


5 Boston, Jan. 24, 1871. 


(The record of the doings of the directors of the Nashua and Lowell 
railroad Corporation on the above date, Jan, 24, 1871, is printed on 
pages 441 and 442 of this volume as part of Exhibit 20, and there- 
fore is not printed here. a 
JOHN G. STETSON, Clerk.) 


481 DEFENDANTS’ Exuipit 42. J.G.S., Ex’r. 
(Put in evidence, page 230.) 


Boston, Feb. 6, 1871. 


(The record of the doings of the directors of the Nashua and Lowell 
Railroad Corporation on the above date, Feb. 9, 1871, is printed on 
pages 372 and 373 of this volume, and therefore is not printed here. 

JOHN G. STETSON, Clerk.) 


DEFENDANTS’ Exaurpit 43. J.G.S., Ex’r. 
| (Put in evidence, page 230.) 


Boston, Feb. 20, 1871. 


(The record of the doings of the directors of the Nashua and Lowell 
Railroad Corporation on the above date, Feb. 20, 1871, is printed on 
pages 443 to 445 of this volume as Exhibit 22, and therefore is not 


printed here. | 
JOHN G. STETSON, Clerk.) 
43—166 
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DereNDANts’ Exuipir 44. J. G.S., Ex’r. 
(Put in evidence, page 230.) 
Boston, Sept. 26, 1871. 
(The record of the doings of the directors of the Nashua and Lowell 


Railroad Corporation on the above date, Sept. 26, 1871, is printed on 
page 445 of this volume as part of Exhibit 25, and therefore is not 


printed here. id 
JOHN G. STETSON, Clerk.) 
DEFENDANTS’ Exurpir 45. J.G.S., Ex’r. 
(Put in evidence, page 250.) | 


Boston, Nov. 28, 1871. 

At a meeting of the directors of the Nashua and Lowell railroad 
held at the manager’s office, in Boston, on Tuesday, the twenty-eighth 
day of November, 1871, at eleven a. m., Messrs. Crowninshield, Spald- 
ing, and Sigourney were present. 

The monthly statements and accounts were presented. 
482 The question of the extension of the Wilton railroad being 
under discussion, it was— 

Voted, That Messrs. Crowninshield, of this board, and Abbott, of 
the Boston and Lowell railroad board, and the manager be a com- 
mittee to negotiate with the Peterboro’ Railroad Company for the 4 
construction and lease of their road to Greenfield. 

The manager reported that the several towns on the line of the 
proposed extension of the Lexington road were taking action in the 
matter of voting aid for such extension, and it was-— 

Voted, That the committee on the extension of the Lexington and 
A rlington road be authorized and requested to continue their hego- 
tiations with the Middlesex Central road and to prepare, for the 
action of the stockholders at the annual meeting, agreements or 
contracts relating to the construction of said road, provided a satis- 
factory arrangement can be concluded. 

A petition from Susan A. Sullivan for aid, in consequence of an 
accident to and death of her husband (Michael Sullivan), was re- 
ferred to the manager, with full powers. 

An application from Wm. A. Agnew for aid, in consequence of an 
accident to him, was referred to the manager. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. J 
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DEFENDANTS Exuipitr 46. J. G.S., Ex’r. 
(Put in evidence, page 230.) 
Boston, Dec. 26, 1871. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the manager's office, in Boston, on Tuesday, the twenty- 
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sixth day of December, 1871, Messrs. Crowninshield, Spalding, and 
Sigourney were present. | 

The monthly accounts were presented. 

Messrs. Richardson, of this board, and Codman, of the Boston and 
Lowell board, and the manager were appointed a committee with 
reference to a new contract for the use of Phillips’ wharf, at Salem. 

The meeting was then dissolved. 


Attest: GEO. STARK, Clerk. 


488 DEFENDANTS Exuipit 47. J. G. S., Ex’r. 
(Put in evidence, page 250.) 


Boston, Jan. 23, 1872. 


At a meeting of the directors of the Nashua and Lowell railroad 
held at the manager’s office, in Boston, on Tuesday, the twenty-third 
day of January, 1872, at 11 o'clock in the forenoon, the full board 
was present. 

The manager submitted his monthly accounts. 

Messrs. Spalding and Sigourney were appointed a committee on 
behalf of this board to confer with a committee of the Boston and 
Lowell board with reference to what interest, if any, by deed, lease, 
or otherwise, the Nashua and Lowell road shall take in the new pas- 
senger depot in Boston, the Mystic River railroad, and other prop- 
erty or extensions not embraced in contracts already made between 
the two corporations. 

The subject-matter of a letter from Josiah Quincy, suggesting fur- 
nishing free passes for three years to some twenty-five persons, heads 
of families, who may build houses on the line of the road near Med- 
ford Steps, was referred to the manager. 

Mr. Richardson, of this board, Mr. Hosford, of the Boston and 
Lowell board, and the manager were made a committee to conclude 
a trattic contract with the Passumpsic Railroad Company. 

The application of Mr. Agnew for further aid was rejected. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


DEFENDANTS’ Exnipitr 48. J. G. S., Ex’r. 
(Put in evidence, page 231.) 


Boston, May 28, 1872. 


(The record of the doings of the directors of the Nashua and Lowell 
Railroad Corporation on the above date, May 28, 1872, is printed on 
yo 


page 446 of this volume as part of Exhibit 25, and therefore is not 
printed here. 


JOHN G. STETSON, Clerk.) 
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484 DEFENDANTS’ Exutpitr 49. J. G. S., Ex’r. 
(Put in evidence, page 251.) 


s0sTON, July 23, 1872. 


(The record of the doings of the directors of the Nashua and 
Lowell Railroad Corporation on the above date, July 23, 1872, is 
printed on pages 447 and 448 of this volume as part of Exhibit 25, 
and therefore is not printed here. 

JOHN G. STETSON, Clerk.) 


DrereENDANTs’ Exuipir 50. J. G. S., Ex’r. 
(Put in evidence, page 251.) 


Boston, Oct. 22, 1872. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the manager’s office, in Boston, on Tuesday, the twenty- 
second day of October, 1872, Messrs. Crowninshield, Spalding, Rich- 
ardson, and Sigourney were present. 

The semi-annual accounts were presented, and it was— 

Voted, That a dividend of five per cent., free of taxes, be made, 
payable, on the first day of November, to holders of stock at the close 
of business of this day. 


of the Boston and Lowell board, were appointed a com mittee to pur- 
chase lands in Lowell for approaches to the contemplated new 
freight-house. 
The meeting was then dissolved. 
Attest: GEO. STARK, Clerk. 


DEFENDANTS’ Exnisit 51. J. G. S., Ex’r. 
(Put in evidence, page 231.) 


Boston, Nov. 26, 1872. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the manager’s office, in Boston, on Tuesday, the twenty- 
sixth day of November, 1872, Messrs. Crowninshield, Richardson, 
Spalding, and Sigourney were present. 

The statement of earnings and expenditures of the month of Octo- 

ber was read. 
485 The manager made an elaborate verbal report upon the 
comparative business operations of the past year and the 
financial condition and the relations of the joint roads to the various 
investments. 

He also reported the substance of an agreement with the Massa- 

chusetts Central railroad for the use by them of certain parts — termi- 


The manager and Messrs. Richardson, of this board,and Hosford,: 
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nal facilities in Boston and elsewhere and the tracks of the Boston 
and Lowell road to the Lexington Branch. 

The president of the Boston and Lowell road was authorized to 
execute such agreement. 

A communication was received from the citizens’ committee for 
the relief of sufferers from the late fire in Boston asking a contribu- 
tion in aid of such sufferers, and it was— 

Voted, That the manager be authorized and directed to contribute 
one thousand dollars from the funds of the joint roads. 

The meeting was then dissolved. 


Attest: GEO. STARK, Clerk. 


DEFENDANTS Exnuipit 52. J. G.S., Ex’r. 
(Put in evidence, page 231.) 


Boston, Sept. 16, 1873. 

At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the president’s office, No. 60 State street, on Tuesday, 
the sixteenth day of September, 1875, Messrs. Crowninshield, Spald- 
ing, Richardson, and Sigourney were present. 

After some discussion upon Peterborough railroad matters it 
was— 

Voted, That this corporation loan to the Peterborough Railroad 
Company the sum of $150,000, payable on the first day of January, 
1875, with interest, on the note of the said Peterborough Railroad 
Co., secured by the pledge of 1,500 shares of the capital stock of said 
Peterborough Railroad Company, on condition that at least fifteen 
resporsible persons shall file an agreement with this corporation to 
purchase said 1,500 shares of stock of this corporation on or before 
said Jan. 1, 1875, provided said loan shall not then be paid or said 
stock previously sold by this corporation. 

The meeting was then dissolved. 

Attest: EDWARD SPALDING, 
Clerk pro tem. 


486 DEFENDANTS’ Exuipir 53. J. G.3., Ex’r. 
(Put in evidence, page 251.) 


Boston, Nov. 25, 1873. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the passenger station at Boston,on Tuesday, the twenty- 
sixth of November, 1873, Messrs. Crowninshield, Spalding,and Rich- 


ardson were present. 


A report to the railroad commissioners detailing the progress of 
new work and improvements during thé year was presented, and 
the manager was requested to print the same as an appendix to the 
report of the Boston and Lowell road. 

*« * * * x x * 


Attest: GEO. STARK, Clerk. 
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DEFENDANTS’ Exuripit 54. J. G.S., Ex’r. 
(Put in evidence, page 231.) 


Boston, July 28, 1874. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the manager’s office, in Boston, on Tuesday, the twenty- 
eighth day of July, 1874, Messrs. Crowninshield, Richardson, Stearns, 
and Bailey were present. 

The monthly statement of earnings and expenses was read. 

A communication from the board of railroad commissioners on 
the subject of restricting the use of locomotive whistles —; after dis- 
cussion reply was left to discretion of the manager. 

Voted, That the president and manager, with Messrs. Richardson 
and Bailey, and Abbott, of Boston and Lowell board, be a committee 
to consider the best manner to bring about a union of the Boston 
and Lowell and Nashua and Lowell Railroad Corporations accord- 
ing to the acts passed by the Legislatures of Massachusetts and New 
Hampshire. 

Voted, That the same be a committee to consider the subject of 
the proposed branch from Wilmington to Lawrence, with authority 
to build said braneh if deemed expedient. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


487 DeFENDANTS Exuisit 55. J. G.S., Ex’r. 
(Put in evidence, page 251.) 


Boston, Sept. 29, 1874. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the manager’s office, in Boston, on Tuesday, the twenty- 
ninth day of September, 1874, Messrs. Crowninshield, Stearns, Spald- 
ing, and Bailey were present. 

Gen. Butler came before the board with reference to the claim of 
J.G. Webster for land taken on Western Ave., in Lowell, for the 
approach to the new freight depot. The subject of the adjustment 
of his claim was referred to Messrs. Crowninshield and Richardson, 
of this board, and Mr. Hosford, of the Boston and Lowell board. 

The monthly statements were presented. 

The manager submitted a printed copy of a new passenger tariff, 
to go into effect Oct. 1, 1S74, which was approved and ordered to be 
endorsed by the clerk and placed on file. 

A proposal from the Midd!tesex Central Railroad Co. to sell their 
road was referred to the next monthly meeting. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 
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DEFENDANTS’ Exuripir 56. J. G.S., Ex’r. 
(Put in evidence, page 252.) 


Boston, Nov. 24, 1874. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the manager’s oftice, in Boston, on Tuesday, the twenty- 
fourth day of November, 1874, at 11 o'clock a. m., Messrs. Crownin- 
shield, Richardson, Spalding, and Bailey were present. 

The monthly statement was submitted. 

The manager read a draft of contract with the Boston and Maine 
Railroad Co. relative to establishing equal rates between Boston and 
Lowell and Boston and Lawrence and Lowell and Lawrence, and 
the use of terminal facilities and tracks at Lowell and Lawrence, 

and it was— 
488 Voted, That he be authorized to execute the same on be- 
half of this Co. 

Voted, That the manager be instructed to notify all persons em- 
ployed by this Co. that in future no gratuities would be made them 
on account of personal injuries, and to advise them to protect them- 
selves against risk in the service by insuring in some sound accident 
insurance company. 

The meeting was then dissolved. 

Attest: GEO. STARK, Clerk. 


DEFENDANTS Exurpit 57. J. G.S., Ex’r. 
> 
Dow > ~ > , ‘ , pore ‘ 
(Put in evidence, page 232.) 
Boston, March 23, 1875. 


At a meeting of the directors of the Nashua and Lowell Railroad 
Co. held at the manager's office, in Boston, on Tuesday, March 23, 
at 1i o’clock in the forenoon, Messrs. Crowninshield, Bailey, Stearns, 
and Richardson were present. 

The manager read statement of the receipts and expenditures for 
February ; also a comparative statement of rates of fare and freight' 
running expenses, and repairs with those of eight roads running 
from Boston, individually and by average. 

The manager read statement (prepared at the request of the presi- 
dent) of the general history and present condition of the combined 
roads and branches, with suggestions regarding future policy, and on 
motion of Mr. Richardson it was— 

Voted, That the report of the manager and the accompanying 
documents be placed on file. ' : 

The manager reported his action under the direction of the com- 
mittee on the change in season and mileage tickets appointed at the 
special meeting, March 10. 

Mr. Richardson, from the committee, read a portion of the con- 
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tract with the Boston and Maine railroad and stated the questions 
involved in the proposed change, and it was— 

Voted, That on account of objections made by the Boston and 
Maine R. R. Co. an exception be made from the vote passed Feb. 
23, 1875, as regards season tickets between Lowell and Lawrence, 

Boston and Lowell, and Boston and Lawrence, and— 
489 Voted, To restore the mileage tickets as they were at the 
time the contract was made with the Boston and Maine Rail- 
road Company, except between Lowell and Lawrence, Boston and 
Lowell, and Boston and Lawrence. 

On motion of the manager, 1t was— 

Voted to discontinue the sale of package tickets. 

Mr. Stearns, from the committee on express business, appointed 
at the special meeting of March 10, 1875, read a report, and it was— 

Voted, That the report be accepted, the recommendations therein 
adopted, and the report placed on file. 

The manager stated what new express arrangements could be 
made and read the draft of agreement with R. D. Blinn, of Lexing- 
ton, concerning the running of an express to Concord and way sta- 
tions on the Coneord Branch, and it was— 

Voted to authorize the manager to make a contract with Blinn 
substantially as read at this meeting, care being taken to avoid all 
liability to any claim for damages. 

The manager then read the privileges proposed to be granted to 
other parties making offers to secure the express business, and on 
motion 1t was— 

Voted, That Messrs. Hlosford and Stark, of the Lowell board, and 
Stearns, of this board, be authorized to conclude bargains with the 
various expresses and to close the “ fast freight” and “ parcel deliv- 
ery’ departments now in operation. 

Mr. Burke, of the Boston and Loweil board, read report of the 
committee appointed at the special meeting of March 10, 1875, to 
examine certain amounts standing charged on the books of the cor- 
poration, and the report was laid on the table for further consid- 
eration. 

The manager read lease to be made to Jacob Hittinger of land on 
the Stony Brook railroad at Forge Pond, now occupied in part by 
his ice-houses, and it was— | 

Voted, That the president be authorized to execute the same. 

After an extended discussion concerning the present condition and 
prospects of the corporation, especially in regard to its relations with 
the Middlesex Central and Peterborough roads, the meeting dis- 
solved. 

Attest: GEO. STARK, Clerk. 
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490 DreFENDANTs’ Exuipit 58. J. G.S., Ex’r. 
(Put in evidence, page 232.) 


Boston, July 27, 1875. 


The directors of the Nashua and Lowell Railroad Corporation, 
agreeably to previous notice, met at the manager’s office, in Boston, 
this day. 

Present: Messrs. Crowninshield, Richardson, Stearns, Bailey, and 
Lowell. 

The president read the monthly statement of receipts and expendi- 
tures. 

Voted, That the subject of how the expenses incurred in rebuild- 
ing the railroad bridge at Lowell shall be charged be referred to 
Mr. Hosford, of the Boston and Lowell road,and to Mr. Richardson, 
of the Nashua and Lowell road, to report at the next meeting. 

The president presented the report of Mr. W. F. Salmon, the 
auditor employed by the committee appointed for that purpose. 

Voted, That the report be placed on file. 

Voted, That the matter of shortages in the accounts of Mr. Woods, 
the treasurer of the road, be referred to the finance committee, and 
that they be authorized to charge it off if they see fit. 

Voted, That the matter of arrearages in station agents’ accounts 
be referred to the manager, with instruction to collect what he can, 
and report at a future meeting. 

On motion of Mr. Lowell - 

Voted, That the subject of the drafis of agreements reported by 
the committee on unfinished contracts lie upon the table. 

Mr. Richardson, iv behalf of the committee appointed to see 
whether any improvement can be made in this board’s method of 
exercising control over the roads, reported that the committee asked 
to be discharged from further consideration of the subject. 

On motion of Mr. Lowell— 

Voted, That the committee be so discharged. 

Voted, That the finance committee be instructed to make a 
monthly examination of the accounts and vouchers of payments 
and expenses of this road, and also of the joint roads. 

Voted, That the account this day rendered of Mr. Wood, 
491 as treasurer of the road, for his services as treasurer for the 
year ending March 31, 1875, be approved. 

Voted, That the salary of Mr. Wood, as treasurer of this road and 
for services as treasurer of the Wilton and Peterborough roads, be 
fixed at the sum of $720 from and after March 31, 1875. 

Voted, To adjourn. 

A true record. 

Attest: W. W. BAILEY, Clerk. 


* * * * * * * 
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49? DEFENDANTS Exuipit 61. J.G.S., 


(Put in evidence, page 235.) 


Month of October, 18785. 


Ex’r. 


Statement of Joint Income and Expenses, Boston & Lowell and Nashua 


& Lowell Railroad Corporations. 


5 oS 

os ~ 

E ees . 

- .o% 

< i 

= <2 
Salaries and expenses, general of- 

| pee $3,521 O8 S35 16 
Taxes—State, local_..._-- , 2,800 05 
Insurance premiums and loss by 

a gg) Se m 
Telegraph expenses. ._---- 197 50 18 00 

Total general expenses : 
Repairs, road-bed and track... ~~~ 12,102 66 125 38 
Repairs, bridges __. peony ae 728 3 1,006 50 
Repairs, buildings ..——_- Eee 1,548 &6 419 OS 
tepairs, shops and machinery GD Te Biba icitiennin 
Kepairs—fences, road crossings, and 

CET RISE Se Hee EE a ae TR 611 09 2 25 
Repairs, locomotives i acl 4.644 O7 11 40 
Repairs, snow-plows_ - _- ve nial cdaauiiall 
Ere oa. gee 
SE I TN ii dai icici citits icici 
eb Be onidinies eee ere eo 2 eae 
Removing ice and snow _____. | 
Water and water stations. ....___- 39 67 8 00 
Fuel, locomotives and cars .__. 10,517 48 sin eailincail 
Fuel, stations and shops ____- sont. SE Ee Lainie 
Train lubricating and waste______. 1.138 54 1 00 
Switch, watch, flag, and signal 

SOOT ciccctntibeictini iii 5,446 65 545 36 
I I ites wc toneinainbis bane SO OP lackonnn 
ee INS ptiienictin ote ; 
ee a vk cntedd nein 

Total maintenance & move- 
ment: 
tepairs—passenger, baggage, and 

NEE GTB 6 onc cnn ae J 2 (eee 
Passenger train operation.........| 7,778 26 1,382 76 
Passenger station and gen’l pass. 

CRIES ccntnidtint min tannnns ee $075 34 VW) LL 
I I I IID in tecrcidis cs hae 
New passenger, baggage, and mail 

Ci ts tones oboe. aun 
SOUR in. cctniciies Gsilihtiiettien —_a ‘ 159 2 141 22 
Peterboro’ stage line fe ae 446 35 28 OO 

Total pass. traffic expense : 
Repaics, Ue COR. on cnsnene sine 2,199 99 | 10 95 
Freight train operation -_ ~~ 6,199 94 | 468 25 


Freight station and general freight | 
expense ------.-------- ewe soo | 9,002 51 | 433 72 | 


600 OO 
215 50 


12,228 O04 
1,734 81 
1,967 4 

885 29 


613 34 
4.655 47 
4,193 67 | 


1,556 44/ 
47 67/ 
10.517 48 | 
1610 43 
1.139 54 
5,902 O1 


64 15) 


| 
| 
| 


8,485 8&2 
9.161 O02) 


——— 


300 42 
474 35 


9°10 04 
6,668 19 


9,436 23 | 


1877. 


$4,665 
» 691 


600 
107 


9,850 f 
420) 2 
9 O07 2 


271 


247 | 
3.632 7 


21 


1,193 | 


289 


11,870 5: 


1,459 
1,511 


5,320 


99 


3,470 7 
8,440 2 
3,802 36 

183 6 


16 6 
5O9 | 


3,100 


6,273 


8.403 7 


ee, km, 


5 ANE SIREN. MRE Me 


» sentieete te cnt. ae cite eel, 


Statement of Joint Income and Expenses, &c.—Continued. 


<a 


° "a ‘o : 
ee — ie 
o x? > 
g = sa) 
Freight damage and gratuities ___-| 7 00) 30 10 | 87 10 . 78 02 
New freight cars..........__.- atl | 


Foreign road mileage ............|...........| 1,264 66/ 1,364 66 1,132 62 


DA GR is pi hcititinal nntn nema 636 14 636 14 33 76 
493 Total freight traffic ex- 
nse: | | 
Custom-work account _.......___- | 
POURS GUNNER i diidiicitinrienncsect | 
Passenger account ............... 
i COB Be tiie 933 33 | 533 33 
Mail account ..........-. sain tleiion | 


Total miscellaneous expense. $82,994 63 | $9,448 07 | $92,441 70 | $83,330 56 


1878. | 1877. 

still ict a | 
BN EE ci ciindtinintinnnncde cnoncemssestnee ae | $78,829 58 
Freight  Gldiediitiene pecacccoeneontionineal Tae? | oe oe 
Mail A MI 
Express Gh * Sestiinne coos onnsngeiniiininaiats 2,467 18 | 2,500 00 
Interest RE ll SES ST a ae eS 
Rent ae Re ee | 

$163,180 63 , $167,479 63 

Apportionment. 1878, 1877. 


_ $167,479 63 


OUI sincitiak ctininnnpe townwne mr 8 ewes 
en 141 FP he cnnienclniiinens $83,330 56 | 
Boston and Lowell railroad 
proportion ......~- F ee OE Leics Oe 42,237 71 | 
Salem & Lowell railroad do. _. 1,460 00 3,275 00 1,460 00 | 
Lowell & Lawrence railroad | 
GA. cameniniie 1.815 00 1966000) 1,815 00 | 
Nashua & Lowe MW railroad do... 14.819 22 29 9235 00 18.976 36 | 
Stony Brook railroad do. ~~~ -- 1550 00, 47,803 93) 1,550 00| 
Lexington & Arlington & | 
Stoneham Br. do. ....-. ' a 8 | ere 2,150 00. 
Peterboro’ railroad do. ... __- Fg | eee : 2.800 00 | 
Boston improvements, interest 8.450 00 __ ‘ 8.450 00 | 
S. & L. and L. & L. railroads 
mvestents —..ccne cme i I iciseseeninticie 1,100 00 | 
Lawrence Branch railroad in- | : | 
i i a 260 00 7 260 00° 
Middlesex Central railroad | 
proportion Sea ae, Oe Sei ROE 1.250 00 scandent ieeliia 1,250 00 | 
ae | Pe .| Sf ae 1,500 00. 
Int. on Lowell investments --_' | te ee 600 00 | 


— 


63 | $165,180 63 | $167,479 a $167,479 63 
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DEFENDANTS Exuripit 62. 


(Put in evidence, page 255 


January 26. 
February 25. 
March 23. 
April 27. 
May 17. 
June 22. 
August 3. 
August 24. 


September 22. 
‘ OR 


October 26. 


November 23. 


December 238. 


. January 25. 


February 8. 
sé &)- 


March 22. 
April 26. 
May 24. 
July 26. 


August 25. 


Septem ber 27. 


October 25. 


November 22. 


December 27. 
January 24. 
February 28. 
April 24. 
May 22. 
June 26. 
July 24. 
August 28. 
September 7. 
4 95. 
October 253. 
November 27. 
December 24. 
January 22. 
February 26. 
March 26. 


J. G. 


Hor 


1861. 


1866. 


ss 


S., Ex’r. 


A statement of the dates of the several meetings of the board of 
directors of the Nashua and Lowell Railroad Corporation as appears 
by their records from 1858 to 1878, both years inclusive. 


April 28. 
October 22. 


November 26. 


December 24. 
January 28. 
March 25. 
April 2d). 
May 27. 

ec 9S. 
June 24. 


Septem ber 25. 


October 28. 


November 25. 


January 27. 
February 24. 
March 24. 
April 28. 
June 238. 
August 20. 


September 22. 


October 27. 
November 24. 
April 26. 
May 17. 
June 28. 
July 26. 
August 33. 
October 25. 
December 27. 
January 17. 
February 27. 
Marcel 28. 
April 25. 
June 27. 
July 25. 
Angust 22. 
October 24. 
November 28. 
December 26. 
April 24. 
May 22. 


ear ay NORE. ap, 


= 


a er 


- —— 


om Re. ae al 
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1866. July 24. 


August 28. 


September 25. 


October 23. 
December 26. 


7. February 26. 


March 26. 
April 28. 
May 28. 
June 17. 
August 27. 


September 24. 


Octobe 


November 26. 


December 24. 


. Mareh 24. 


April 28. 
May 27. 
July 28. 


September 22. 


October 27. 


November 24. 


December 22. 


9. February 23. 


March 238. 
April 19. 
May 25. 
June 22. 
August 24. 
July 27. 


September 28. 


October 26. 
November 23. 


sé "7 
27. 


December 28. 
January 25. 
February 14. 
March 1 

~ 
April 26. 
May 24. 
July 26, 
October 25. 
December 27 


. January 24. 


February 6. 
“ "90. 
April 25. 
May 23. 
June 27 
July 25. 
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September 26. 


1871. 


October 24. 
November 28. 
December 26. 


72. January 23. 


February 27. 
March 26. 
April 23. 
May 28. 
June 25. 
July 23. 
August 27 


Septem ber 24. 


October 23. 
November 26. 


. March 25. 


April 22. 
June 24. 
July 22 
August 26. 


September 16. 
’ 23. 


October 28. 


November 25. 


December 23. 
January 27. 
February 24. 
March 24. 
April 28. 
May 26. 

July 28. 
August 25. 


September 29. 


October 27. 


November 24. 


December 22. 
January 26. 
February 23. 
March 10. 
ae 
April 5. 


June 7. 
“é )) 
July 15, 


“ 97 
August 24. 


Septe ‘mber 28, 


October 26. 
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1875 .November 15. 1877. September 25. 
“é ce ea. a“ “é 9 ; 
. . 23. “ October 2. 

“ — December 28. Ms - 20. 

1876. January 25. . “ 23. 
sé ‘ce 2Q te “e 27. 
“ February 8. “ November 27. 
. " 23. Pm December 26. 
“ — March 28. 1878. January 21. 


‘* April 20. % m 22. 
we “ February 26. 
4 : _ “ March 26. 
“« June 9. — 
. ae “ a ! 
* July 20. “ — May 4 
“ August 22. , 7 ae 
‘ September 26. 497-507 1878. June 8 
“ — Navember 6. 43 ae | 
9 " 28. . July 23. | 
“ December 26. is August 27. 

1877. January 23. . September 3. 
“ February 27. . z 9. 
“ March 27. " ae 14. 
“ April 24. “9 “ 21. 
“« May 22. a ” 24. 
“ June 5. . October 22. 
2 7 on . November 13. 
“c é 95. +6 “c 15. 
«é “c 26. ‘é «“ 18. 
“ August 25. 

* _ * * * * ¥ 

508 DEFENDANTS Exuipitr 67. J. G.S., Ex’r. 


Nashua and Lowell Railroad Corporation. 


The annual meeting of the Nashua and Lowell Railroad Corpora- 
tion will be held at the depot hall, in Nashua, on Wednesday, the 
twenty-fifth day of May instant, at 9 o’clock a. m., for the choice of 
officers and the transaction of such other business as may come be- 
fore the meeting. ae: » 
EDWARD P. EMERSON, Clerk. 
Nashua, May 5, 1864. 


509 & 510 ‘I hereby certify that the foregoing notice was published 

in the Boston Morning Post, the Nashua Gazette, and the 

New Hampshire Telegraph at least ten days prior to the day of 

meeting. 
Ek. P. EMERSON, 

Clerk of the Nashua and Lowell Railroad Corporation. 


Nasuua, May 25, 1864. 

According to previous legal notice the stockholders of the Nashua 
and Lowell oe om gmap met at the depot hall, in the city 
of Nashua, at 9 o’clock a. m.; the president, Mr. Crowninshield, in 
the chair, ‘and called the meeting to order. 

The twenty-ninth annual report of the directors was submitted, 
— by the president, and accepted and ordered to be placed on 
file 

The subject of the purchase of the real estate in Boston, situated 
at or near the Boston and Lowell railroad station, was introduced 
by the president, Mr. Crowninshield, and the measure advocated by 
him, Gen. Stark, and Gen. Hunt, when the following resolution, in- 
troduced by Gen. Adams, of North Chelmsford, was unanimously 
adopted, to wit: 

Resolved, That the directors be einpowered to invest the contin- 
gent fund of this corporation or any part thereof, at their discretion, 
in any lands, warehouses, or other real estate which, in their judg- 
ment, may secure the safety of the fund or be required for the better 
accommodation of the business of the corporation, either upon the 
line of their road or et the Boston terminus. 

: . * * 7 . * 


511-514 Boston and Lowell Railroad Corporation. 


The annual meeting of the Nashua and Lowell Railroad Corpora- 
tion will be held at depot hall, in Nashua,on Wednesday, the thirty- 
first day of May instant, at ten o’clock a. m., for the choice of offi 
cers and transaction of such other business as may come before the 


meeting. 
EDWARD P. EMERSON, Clerk. 
Nashua, May 5, 1865. | 


I hereby certify that the above notice was published in the Boston 
Post, the Nashua Gazette, and the New Hampshire Telegraph at 
least ten days prior to the day of the meeting. 

E. P. EME RSON, 
Clerk of the Nashua & Lowell Railroad Corporation. 


Nashua, May 31, 1865. 


According to previous legal notice the stockholders of the Nashua 
and Lowell Railroad Corpuration met at depot hall, in the city of 
Nashua, this day at ten o’clock a.m. ‘The pre sident, Mr. Crownin- 
shield, being absent, on motion of Gen. Stark, Daniel S. Richardson, 
Esq., was chosen president pro tem. 

The thirtieth annual report of the directors was satentned and the 
abstract and trial balance read by the president; and, on motion, 
the report was accepted and orde red to be placed on file. 

On motion, a committee of threa was appointed by the chair to 
collect, sort, and count the votes for directors, treasurer, and clerk; 
and Messrs. Perley Dodge, Israel Hunt, and J. Thornton Greeley 
were made the committee, who attended to their duty and reported 
as follows: 

* x, a * * *x * 
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515 & 516 Nasnvua, May 31, 1865. 

According to previous legal notice the stockholders of the 
Nashua and Lowell Railroad Corporation met at the depot hall, in 
the city of Nashua, this day at ten o'clock a. m. 

The president, Mr. Crowninshield, being absent, on motion of Gen. 
Stark, Daniel S. Richardson, Esq., was chosen president pro tem. 

The thirteentii annual report of the directors was submitted and 
the abstract and trial balance read by the president; and,on motion, 
the report was accepted and ordered to be placed on file. 

* + * * * * * 


517 Nasuvua, N. H., May 29, 1872. 
In accordance with previous notice legally given, the stock- 
holders of the Nashua and Lowell Railroad Corporation met at the 
depot hall, in the city of Nashua, N. H., at ten o'clock in the fore- 
noon, the president, Mr. Crowninshield, in the chair. 
518 & 519 Theclerk read the call for the meeting,and also read 
the records for the last annual meeting. 

The thirty-seventh annual report of the directors was presented by 
the president and by him read, with the certificate of the auditing 
committee, and,on the motion of Mr. b. F. White, were adopted and 
ordered to be placed on file. 

The president also submitted the contracts with the Wilton rail- 
road and the Peterborough railroad, the reading of which, on mo- 
tion of Gen. Ilunt, was dispensed with, as were also the leases of the 
same roads, which were before the stockholders in printed form. 

Gen. Geo. Stark submitted the following resolution, which was 
unanimously adopted : 

Resolved, That the contract for the extension of the lease of the 
Wilton railroad and for the lease of the Peterborough railroad 
from Wilton to Greenfield, as published in the appendix to the an- 
nual report, be approved and accepted by the corporation. 


x * + * * * * 


520 Nasuvua, May 28, 1875. 

In accordance with previous notice legally given, the stock- 
holders of the Nashua and Lowell Railroad Corporation met at 
depot hall, in the city of Nashua, N. H., at ten o’clock in the fore- 
noon, the president, Mr. Crowninshield, in the chair. 

The clerk read the call for the meeting, and also the record of the 
last annual meeting. 

The thirty-eighth annual report of the directors was then sub- 
mitted by the president and by him read; when, on motion of Mr. 
J. M. Hunt, the report was accepted and ordered, with the report of 
the auditors, to be placed on file. 


+ * * * * 


Col. John H. George introduced the following resolution, which 
was unanimously adopted by the full meeting of the stockholders 
present and voting thereon: 

Resolved, That, for the purpose of enlarging the freight accommo- 
dations at Lowell, for purchasing rolling stock, and other needful 


Tos a tes. ; 
—— 
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additions to the property of the road, the directors be authorized to 


1e issue two hundred thousand dollars of bonds of the company, hav- 
n ing not exceeding twenty years to run, with interest, payable 
521 semi-annually, at the rate of six per cent. per annum, both 

). principal and interest payable in gold. 
And that the present stockholders be entitled to subscribe for said 
d bonds within sixty days from this date, at par, in the proportion of 
1, - one hundred dollars for every four shares held by then; any bonds 


not subscribed for within said sixty days to be sold at the discretion 
of the directors. 
On motion, the meeting was then dissolved. 


E. P. EMERSON, Clerk. 


6 ok * * . * x * 
- COMMONWEALTH OF MASSACHUSETTS: 
In the year one thousand eight hundred and seventy-one. 
An act to authorize the Nashua and Lowell Railroad Corporation 
’ to increase its capital stock. 
Be it enacted by the senate and house of representatives in gen- 


eral court assembled and by the authority of the same as follows: 
Section 1. The Nashua and Lowell Railroad Corporation may, 
for the purchase of depot and terminal facilities, increase its capital 
stock fifty thousand dollars, and the capital stock of said corporation 
is fixed and limited at eight hundred thousand dollars: Provided, 
That no stock shall be issued for a less sum, to be actually paid in 


| cash on each share, than the par value thereof. 
Sect. Z. This act shall take effect upon its passage. 
. oe * * * * x 
522 Nasnua, May 27, 1874. 


In accordance with previous notice legally given, the stock- 
holders of the Nashua and Lowell Railroad Corporation met at the 
depot hall, in the city of Nashua, N. H., at ten o’clock in the fore- 

noon, the president, Mr. Crowninshield, in the chair. 
523 The clerk read the call for the meeting, and also the record 
of the last annual meeting. 

The thirty-ninth annual report of the directors was then submitted 
by the president and by him read; when, on motion of Mr. Dodge, 
of Amherst, the paper was teens 6 and, with the report of -the 
auditors, was ordered to be placed on file. 

On motion of Col. John HL George, voted to proceed in the elec- 

" tion of officers of the corporation, and the president appointed Col. 
George, Gilman C. Shattuck, and Solomon Spalding a committee to 
receive, sort, and count the votes cast and report the result to the 


meeting. 
* * * ** * . * 
524-526 Nasaua, N. H., May 26, 1875. 


In accordance with previous*notice legally given, the 
stockholders met at tle depot hall, in the city of Nashua, N. H., at 
45—166 
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ten o’ciock in the forenoon, President Crowninshield in the chair, 
with an unusually large attendance of tie stockholders. 

The clerk read the call for the meeting,and also the record of the 
last annual meeting. 

The president then submitted the fortieth annual report of the 
directors, and — read by him at length. 

Gen. Adams, of Chelmsford, moved that the report be accepted 
and placed on file; which {when ], after some discussion, the motion 
prevailed unanimously. 

On motion of Mr. Ross, of Boston, proceeded to the election of 
officers, and the president appointed Messrs. Ross, of Boston ; Spald- 
ing, of Lowell, and Geo. A. Ramsdell, of Nashua, a committee to 
receive, sort, and count the votes and report the result. 

* + - ¥ * * * 


527 Nasuua, N. H., May 31, 1876. 
In accordance with previous notice legally given, the stock- 
holders met at the depot hall, in the city of Nashua, N. H., at ten 
o'clock in the forenoon; president in the chair,and called the meeting 
toorder. <A very large number of the stockholders were present. 

The clerk read the eall for the meeting, and also the record of the 
last annual meeting. 

The president then presented and read at length the forty-first 
annual report of the directors. 

On motion of Col. J. H. George, the report was accepted and 
ordered to be placed on file. 

Dr. E. B. Hammond, of Nashua, submitted a resolution to in- 
crease the number of directors to seven instead of five, as has been 
heretofore the number. 

After a discussion the resolution was withdrawn. 

George I. Richardson, Esq., of Lowell, moved that the meeting 
now proceed to elect five directors, a treasurer, and a clerk, and that 
a committee of three be appointed by the chair to collect, sort, and 
count the votes and report the result to the meeting; and George F. 
Richardson, Esq., of Lowell, Perley Dodge, Esq., of Amherst, and 
William S. Dexter, Esq., of Boston, were appointed such committee. 

At this time Hon. Francis B. Crowninshield declined serving 
longer as one of the directors, remarking that the clerk’s records 
show that he has served for a term of twenty-four years, nineteen of 
which as president. 

Vhe ballots were then collected, and the committee retired 
528 to sort and count the votes, and they subsequently reported 


that, having attended to the duty assigned them, — found : 
the following result: : 


The whole number of shares voted on for directors was found 


ENE a eae sing ti ii ieee teat ee 5,008 
eseeety Cie -A GROIN n cccccenninernnmnnaeemenine iis 2,780 
Se Gi TIER DONE ecitnceins wresioveisenentaininecatine ae 2. 889 
eee Oe. I PN ii cette neitinmniininnes 2,862 


AMINE LOWE BOG <cccnccannniic cone snide ta 2,850 


nt 


he 
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Charles W. Amory had----- anand tt naiticts werteaie 2,864 
Frank A. McKean had... ~~ ....-....----. incited 2.886 
 vemneen Fh. TOOT Ci aso even co ocnscesialinetaieslics atid nie 2,721 
muowsed & Cities badd... - « cceec uence ace 2,721 
a ne rer es 2 701 
seus Gl Geeees DOG ....< ac onnucaceeeee 2,696 
Harrison Hobson had____-_---._- eniicsesacileihas ciaiiatnd ill 2,691 


And the five first named gentlemen were declared elected di- 
rectors of the Nashua and Lowell Railroad Corporation for the 
ensuing year. 

* * * + * * * 

The business of the meeting having been completed, Gen. Adams, 
of North Chelmsford, moved to dissolve the meeting ; whereupon 
Jeremiah W. White called for a stock vote, which call he subse- 
quently withdrew, and the meeting was dissolved without oppo- 


sition. 
E. P. EMERSON, Clerk. 
599—i«** + * * * * * 


Nasnua, N. H., May 30, 1877. 


In accordance with previous notice legally given, the stockhold- 

ers of the Nashua and Lowell Railroad Corporation met at depot 

hall, in the city of Nashua, at ten o’clock in the forenoon ; 

530 the president, the Hon. Daniel S. Richardson, in the chair, 
aud called the meeting to order 

The clerk read the call for the meeting, and also the record of the 
last meeting. : 

The president then presented the forty-second report of the di- 
rectors, which, on motion of Col. George, was accepted and ordered 
to be placed on file. 

W. W. Bailey, Esq., moved that the number of directors be in- 
creased by the addition of two, making seven instead of five, as 
heretofore, and that the meeting proceed to the election of seven 
directors for the ensuing year, to be balloted for on one ticket. 

The chair appointed a committee of three, consisting of Messrs. 
Tyler, of Lowell; Bancroft, of Boston, and Goodrich, of Nashua, to 
collect, sort, and count the votes and report the result. Subse- 
quently, on motion, the chair appointed a committee of two, con- 
sisting of Messrs. J. A. Spalding, of Nashua, and G. H. Ramsdell, of 
Nashua, to collect, sort, and count the votes for a treasurer and 
clerk, this committee to act in concert with the first-named com- 
mittee. 

At this time Theodore H. Wood, Esq., announced to the meeting 
his declination to accept longer the office of treasurer of the corpo- 
ration. 

The ballots were then collected, and the committees proceeded to 
sort and count the same, and subsequently reported the result, as 


follows: ' 


ae eee Bs, ve ot ate ¥: 
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The whole number of shares voted on for the directors was 


SORE 60 G0 etn cicceniwnss oni beth ial alaseaetil 009 
Necessary for a choice... ... ose conesecostounncwas dicieinin 2.005 
Daniel S. Richardson, of Lowell, had_.-.-- -.---- 4,009 
William W. Bailey, of Nashua, Oe RR RNa 4,009 
Frank A. McKean, of Nashua, had.............-- 4,009 
Francis A. Brooks, of Boston, had...-.....-..-.-- 3,989 
William A. Tower, of Lexington, DN wikiinntiabiinditanes 3,989 
Joshua G. Graves, of Nashua, had iamaeaieia a 3,926 
Jeremiah W. White, of Nashua, had -..........-. 2.926 


And the before-named seven gentlemen were declared elected di- 


rectors for the ensuing year. 
* * * +: + * X* 


531 Perley Dodge, Esq., of Amherst, introduced the following 
resolution, which was unanimously adopted : 


Resolved, That the stockholders of the company hereby request 
the directors to make an early investigation of the legal relations 
of this company with the Boston and Lowell and Peterborough 
Railroad Companies, and as to the rights of the company under any 
business contracts now In existence between it and these companies, 
and to ascertain whether the company has heretofore and is now 
receiving the full benefit of such contracts; and if they find other- 
wise, to take such measures as they deem expedient for realizing the 
benefits of said contracts, both past and present. 

* * + + * x . 


532-538 DEFENDANTS’ Exutipir 70. J. G.S., Ex’r. 
(Put in evidence, page 278.) 
XX, Aug. 28, 1885, J. G. S., Ex’r. 


tecords of proceedings of meetings of the directors of the Nashua 
and Lowell KR. Kt. Corporation from July 18, 1856, to May 28, 1867, 
these meetings, after the joint-traffic contract, having been held, 
jointly with the directors of the Boston and Lowell R. R. Corpora- 
tion, once a month in Boston, so that the doings here recorded are 
not only the doings of the N: ashua and Lowell R. R. C Corporation’s 
directors, but of the directors of the Boston and Lowell R. R. Cor- 
poration after January, 1857, unless it otherwise appears from said 
records. 

DEFENDANTS’ Exuipit 71. J.G.S., Ex’r. 
(Put in evidence, page 278.) 
XXX, Sept. 2, 1885, J. G. S., Ex’r. 


Record of proceedings of directors of the Nashua and Lowell R. 
R. Corporation at all meetings of said directors from June 17, 1867, 
to Feb. 26, 1878, inclusive,- both those meetings held jointly with 


109 
15 
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the directors of the Boston and Lowell Corporation at Boston, and 
those held separately during same period. The meetings held on 
the fourth Tuesday of every calendar month at the manager’s office 
in Boston, herein recorded as meetings of the directors of the Nashua 
and Lowell R. R. Corporation, were in fact joint meetings of the 
directors of both the Nashua and Lowell R. R. Corporation and of the 
Boston and Lowell R. R. Corporation, though this fact does not 
always appear from the record as kept by the clerk of Nashua and 
Lowell railroad directors. 
* * * * * * * 
539 DEFENDANTS’ Exuipit 75. J. G. S., Ex’r. 
(Put in evidence, page 302.) 

(This paper is an agreement between the Nashua and Lowell Rail- 
road Corporation and the Boston and Lowell Railroad Corporation 
to submit to arbitration the matters therein named, and is the same 
as Exhibit E, annexed to the answer of the Boston and Lowell Rail- 
road Corporation and printed on pages 47 to 54, inclusive, — 
that the title “ Exhibit 2” is inserted before the “Claims of the B. 
and L. R. R. v. The N. and L. R. R.,” as printed on page 52, and 
therefore this Exhibit 75 is not printed here. | 

JOHN G. STETSON, Clerk.) 
DeFrENDANTS’ Exuipit 76. J. G. S., Ex’r. 
| (Put in evidence, page 302.) 

(This paper is the award of the arbitrators named in Exhibit 75, 
and is the same as Exhibit I’, annexed to the answer of the Boston 
and Lowell Railroad Corporation and printed on pages 54 to 59, 
inclusive, and therefore is not printed here. 

JOHN G. STETSON, Clerk.) 
DEFENDANTS’ Exuipit 77. J. G. S., Ex’r. 
(Put in evidence, page 303.) 
Nashua and Lowell Railroad in Account with Boston and Lowell Rail- 
road. 
1880. Dr. 
Oct. 1. To monthly balances since Dec. 1, 1878, 22 
months to date, after deducting $14,009.24 
paid over to Fitchburg railroad by N. & L. 
Cee fee eS 8, Cor .nnwenseens iil $34,400 89 


To amount of mail service collected by N. & L. 
Cor. of U. S. P. O. Department for three 


months ending Dec. 31, 1880_---.---.---- 1,487 67 

$35,888 56 
540 Deduct for charges made by N. & L. Cor. for 
switching done at Lowell, reduced by com- 

promise to..........---.- eres cone ne eene 3,914 43 


ee 


$31,974 13 
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1880. Cr. 


Oct. 1. By amount of mail money collected by B. &. L. 
R. R. of U.S. P.O. Department, not accounted 
for te Hi EE Fs COR: wine een $1,630 34 
By proportion of Framingham & Lowell R. R. 
rental paid for use Middlesex-St. station, 22 


BNE cause ccien anaes ce spisthecneeliialittdid tdi cdi 2,200 00 
By rent of freight-house in Boston (51%), at 
5% on cost ($95,325.00), 22 mos...--...--- 8,738 13 
By balance due B. & L. R. R. Cor. on above-. 19,405 66 
$51,974 15 
Oct. 1. To balance on above account ...............-.- $19,405 66 
To int. on same for 3 yrs. to Oct. 1, 1885_--.-- 3,493 O02 


$22,898 68 
1883. 

July 24. Received of the Nashua & Lowell R. R. Corporation its 
note for $22,898.68, payable Oct. 1, 1885, in payment of 
the above account, but without prejudice to the claim 
of the B. & L. R. R. Corporation for terminal charges in 
its favor against the Nashua & Lowell R. R. Cor. at Bos- 
ton and Mystic, no such charges being embraced in the 
above account. 

Boston, July 28, 1883. 
Settled as above. 
C. E. A. BARTLETT, 


Treas. Boston & Lowell R. R. Corporation. 
541 DEFENDANTS’ Exarpir 78. J. G.S., Ex’r. 
(See deposition of C. E. A. Bartlett, answer to Int. 178, page 325.) 
(Put in evidence, page 330.) 


Articles of agreement entered into this twenty-sixth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
sixty-seven, by and between the Connecticut and Passumpsie 
Rivers railroad, a corporation duly established by the laws of the 
State of Vermont, party of the first part, and the Boston and 
Lowell Railroad Corporation, established by the Commonwealth of 
Massachusetts, and the Nashua and Lowell Railroad Corporation, 
established by the laws of Massachusetts and New Hampshire, 
each for themselves and not one for the other, parties of the 
second part. 

Article I. 


The business to be regulated and adjusted by this agreement shall 
consist of all passengers and goods ticketed or billed or sent be- 
tween stations upon the Connecticut and Passumpsiec Rivers rail- 
road and stations upon the Boston and Lowell and Nashua and 
Lowell and Salem and Lowell railroads in either direction. 


~: 
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Article IT. 


Each party, respectively, shall furnish upon its own road the 
necessary and proper motive power for said business, and shall see 
that the trains are transported promptly, without unreasonable or 
unnecessary delay. 


Article III. 


Passenger and freight cars for the accommodation of said business 
shall be furnished by the party of the first part, and shall be by 
them sufficiently manned and equipped with conductors, brakemen, 
and baggage-masters, with stove, fuel, and oil, and other necessary 
labor and supplies for the operation and maintenance of the same 
in proper condition, while on said second party’s roads. 


Article LV. 


Each party shall furnish upon its own railroads all necessary and 
proper station and depot accommodations, furnish and sell tickets to 
passengers, check baggage and property, receive, load, bill, and for- 
ward freight to be transported, and properly receive and deliver 
freight from each other, Jiechoaninn and returning all cars without 
unreasonable delay, and furnish all stationery, clerk hire, and labor 
incident thereto. Each party shall also collect and be responsible 

for the dues and receipts on account of said business made 
542 payable upon their respective roads, and shall, once in each 

month, render and settle a proper account of the same, and 
pay over to each other the balance found to be due thereon. 


Article V. 


The conductors, brakemen, baggage-masters and other servants of 
the first party, employed upon the trains, shalt, while upon the roads 
of the second party, be under the direction and control of the officers 
of the second party in the same manner and to the same extent as 
if employed by the second party. 


Article VI. 


The first party shall assume all risks and liabilities of every 
description to, upon, and for the joint business herein defined, and 
upon the servants and property of the first party while upon the 
roads of the second party, and shall save the second party harmless 
and indemnify them against all cost and expense on account of any 
and all claims for injury or damage which may happen to the pas- 
sengers and goods carried on joint account, or the servants or prop- 
erty of said first party; such risks and liability to extend to any 
such passengers, servants, or freight which may happen to be in or 
upon any cars used upon the roads of the second party: Provided, 
however, That the risks and liabilities herein contemplated shall not 
lie on said party of the first part for freight or baggage to be trans- 
ported from stations upon the roads of the second party to the road 
of the first party before the same shall have been loaded into or 
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upon the cars, nor for any loss or damage occurring to freight or 
baggage after the car in or upon which it is loaded shall have ar- 
rived at the station of its destination upon the roads of the second 
party, unless in either case damage accrues through negligence of 
the agents or servants of said first party. 


Article VII. 


The first party shall regulate the joint tariffs of fares and freights 
as they may from time to time elect, but no change in arbitrary 
weights or in classification of freight shall be made from the tariff 
of said Connecticut and Passumpsic Rivers railroad, hereto an- 
nexed, dated Oct. 1, 1867, without the consent of the second party 
being first obtained in writing thereto. 


Article VIII. 


The party of the first part shall direct, so far as public conven- 
ience and orders of purchasers and forwarders will allow, all its 
passenger and freight business between said Connecticut and 

Passumpsie Rivers railroad and Boston, and its vicinity, or 
543 Salem, in either direction, by way of the roads of the second 

party, excepting that a portion of its cattle business, being 
assigned to the Boston, Concord and Montreal railroad, is thereby 
subject to be carried with the trains of that road in the direction 
that they may contract. 


Article IX. 


The second party shall be allowed and paid monthly by the first 
party for the haulage and other service thus performed, and to cover 
the proportion of receipts and profits on said joint business due to 
the said second party, at the rate of eighty-six cents per passenger, 
between Nashua and Boston, in either direction, and a ratable pro- 
portion for passengers to and from way stations between Nashua and 
Boston, and for first and higher class freight between Nashua and 
Boston and way stations three and three-fourths cents per mile per 
net ton of two thousand pounds, and for second-class freight three 
cents per mile per net ton, and for third-class freight two and three- 
fourths cents per mile per net ton, and for fourth-class freight two 
and one-fourth cents per mile per net ton, and for depot charges at 
way stations twenty-five cents per ton, the distance between Nashua 
and Boston to be rated thirty-nine miles. 


This contract shall commence and take effect on the first day of 
October, A. D. 1867, and continue two years and thereafter until six 
months’ written notice shall be given by either hereto. 

In witness whereof the parties have hereunto affixed their signa- 
tures the day and year first above written. 

(Signed) 
THE BOSTON AND LOWELL AND NASHUA AND 
LOWELL R. R. CORPORATIONS, 
Dy H. HOsk« RD, } Committee 
GEO. STARK, § Duly Authorized. 


In presence of— 
S. TYLER, Jr., witness to H. Hosford. 
L. R. KIDDER, “ = “ Geo. Stark. 


(Signed) CONN. AND PASSUM. RS. R. R. CO., 
By HENRY KEYES, Pres’t. 
Witness: 
A. H. PERRY. 


544 DEFENDANTS’ Exutpit 79. 
(See deposition of C. E. A. Bartlett, answer to Int. 175, page 326.) 
(Put. in evidence, page 331.) 


This memorandum of an agreement entered into the twenty- 
fourth day of February, in the year 1870, between the trustees and 
inanagers of the Vermont Central Railroad, party of the first part, 
the Northern railroad of New Hampshire, party of {the second part, 
the Concord Railroad Corporation, party of the third part, and the 
Nashua and Lowell and Boston and Lowell Railroad Corporations, 
parties of the fourth part, witnesseth : 

That whereas the respective parties own, operate, or control the 
several parts of a continuous line of railroads extending between 
Boston, in the State of Massachusetts, and the Province line, in the 
State of Vermont, with sundry roads and branches connecting there- 
with: and whereas it is for the best interest of all concerned that 
so much of the transportation business over said roads as is common 
between the said first party and the said other parties severally 
should be managed in such) manner as to secure efficiency, economy, 
and public convenience: Now, therefore, for thé accomplishment of 
these purposes and for the purpose of maintaining between them- 
selves relations which shall prevent conflicts of interest between any 
of their respective roads and branches, it has been and is hereby 
mutually agreed between the parties as follows: 


Article I. 


This agreement is made for the purpose of facilitating between 
such of the parties hereto as may be concerned therein the business 
included in this agreement and the adjustment and settlement of all 
matters arising therefrom, and each of the said parties does hereby 
agree only for itself and so far as its own roads may be concerned, 
and nothing herein contained is to be construed as in any way creat- 
ing or authorizing any copartnership between the parties, or any 
obligation or liability at any time on the part of one party for any 
business to be done on the line of any other party, or for any acts 
or defaults of any other party hereto, but each party is to be answer- 
able only for its own roads and its own acts and defaults, except as 
hereinafter specifically provided for settlements between themselves. 
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Article II. 


The business contemplated in this agreement is the transportation 
of persons and property between Boston at the east and Rouse’s 
Point and the Province line, in Vermont, at the west and north, 

and all points intermediate and beyond these points respect- 
545 ively which sre accessible to the general line hereby formed, 

including also the business on and over the road from Lowell 
to Salem and the road from the Province line to St. Johns so far as 
either of the same are controlled by any of the parties hereto. 


Article III. 


lor the better and more harmonious conduct of said business, it 
shall be intrusted to the immediate control of a board of six direct- 
ors, of whom three shall be chosen by the first party and one by each 
of the other parties, at such times as they may think proper, and a 
majority of said directors present at any meeting shall govern in 
all matters included in this agreement. Said directors, in the man- 
agement of suid business under this agreement, shall be regarded 
and act as the agents of each of the parties, respectively, so far as the 
transportation of said business over its own roads, as aforesaid, may 
be concerned, but not otherwise. 

Said board shall choose a chairman from their number, who shall 
ict as a general manager of the line in all matters covered by this 
igreement, under the advice and direction of the board. 


. 
. 
‘ 
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Article LV. 


Kach party hereto is to furnish for the joint passenger business 
aforesaid, over its own roads, suitable passenger and baggage cars, 
properly manned with conductors and all necessary servants, and 
warmed, lighted, lubricated, cleaned, and otherwise made attractive 
to travelers. 

And the risks of transportation upon said joint passengers and 
servants and cars or property in and upon said passenger trains 
shall be assumed by the said parties respectively on their own roads, 
and notelsewhere. Either of the contracting parties may by mutual 
agreement furnish cars to run beyond its own road, in which case it 
shall be allowed by the party or parties on whose road it furnishes 
cars, for the use and ear risk thereof, one-fourth of a ceut for each joint 
passenger per mile hauled therein,and for emigrant passengers a 
sum less in the same proportion as the emigrant price of passage Is 
less than the first-class. 


Article VY. 


When it is deemed expedient that baggage-masters should go 
through between Boston and stations on the said roads of the first 
party, for the purpose of taking charge of the baggage and cars, the 
expense shall be borne by the several parties in proportion to the 
length of their roads over which such baggage-masters may pass. 
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546 Article VI. 


The party of the first part shall furnish and maintain in good run- 
ning order a sufficient number of substantial freight cars suitable 
for the convenient carriage of all the merchandise offered for trans- 
portation between through points named on the joint tariff, but the 
other parties may by mutual agreement furnish merchandise cars 
for such joint business to an extent not exceeding their proportion 
in the division of joint merchandise receipts. 

In compensation for the use and maintenance of such cars for joint 
merchandise the party furnishing the same shall be allowed and 
paid out of the joint gross receipts the sum of two-fifths of one cent 
per ton per mile for each ton of joint merchandise hauled therein, 
and a like sum per ton per mile on each ton of freight carried therein 
between one local point and another on any road other than the road 
of the party furnishing the car, or between any points on the line 
off of the road or roads of the party owning the cars; the tonnage to 
be reckoned according to the specifications of tariffs annexed. 

Cars belonging to any road in the line shall not be sent beyond the 
limit covered by joint tariff, or connecting roads or branches operated 
by any of these parties, except by payment of the regular rate of 
service and the sum of two dollars per day for each car until re- 
turned to the place where it left the line; nor shall such cars be 
used for any business going from one point to another in the line 
unless going over a portion of the road owning them, except in some 
instances a car may be loaded for some point in the line in the di- 
rection of the road to which the car belongs when it can be done 
without any great detention to the car. 


Article VII. 


The joint tariffs on passengers and freight, being established by 
the first party and copies appended hereto, shall not be changed 
during the continuance of this agreement, in such manner as to di- 
minish the aggregate or comparative receipts of the other parties 
therefrom, without their respective consent. 


Article VIII. 


Except as hereinafter otherwise specially provided, all damages to 
any freight car while in use for any business included in this agree- 
ment shall be repaired or paid by the party owning the same, and 
all losses or damage to freight therein shall be paid by the parties 
over whose line the same is for transportation, in the proportion of 
their respective interests in the division of the receipts on the way- 
bills of the goods to which said losses or damage happens, as herein- 
after provided. 

Each party may examine the cars of each other party when 

547 they come on their line, and, if deemed unsafe, may repair 
them at the expense of the owners, or reject them from the 

line, giving immediate notice to the owners, whose duty it will be 
to remove such cars and supply others in their place. 
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The liabilities of the parties who load the cars shall include and 
cover all damage or loss of goods from the time the same are re- 
ceived at the depots until they are loaded in the cars and delivered 
in the train ready to start, as well as all liability or damage incurred 
from improper loading, stowage, or misdirection of freight, and 
the liability of parties unloading is to include and cover all damage 
or loss caused or suffered after the cars arrive at the station to which 
they are destined. 

[In selecting cars for the loading of freight preference shall be 
given to the cars of the road having its whole length or the greatest 
proportionate length in the line over which such freight is to be 
transported. 


Article IX. 


A depot charge shall be allowed and paid out of the joint receipts 
as compensation for rents of grounds and buildings, for loading and 
unloading freight, for booking and billing, and for collecting and 
accounting for moneys made there payable, and for risks about the 
depot; which said charge is to be paid to and received by the party 
at whose station the said facilities are furnished. Such charge is to 
be based on the unit of a ton as defined in the tariffs hereto annexed, 
and shall be thirty cents per ton at Boston and East Cambridge and 
Burlington and twenty cents per ton at all other stations. 


A rticle > # 


A charge of twenty cents per tariff ton shall be allowed the first 
party and paid out of the proportion of the second, third, and fourth 
parties, and the proportion of the Ogdensburg and Lake Champlain 
railroad on all freights received at Ogdensburg by water or from 
the Grand Trunk or other Canadian railroad at Prescott, including 
flour and meal manufactured at Ogdensburg from grain received 
there as above and transported over the roads of the first party to 
any point on or beyond the roads of the other parties, as provided 
in this agreement. 


Article XI. 


Each party shall collect all bills for joint-freight business that 
may be due at stations on its roads, and furnish and sell joint tickets 
to passengers at such stations as the through management shall 
direct, and shall be answerable to the other parties for the propor- 
tions of such collections and sales to which they are severally en- 
titled. 


548 Article XII. 


The receipts from the joint passenger and freight business due 
under this agreement shall be apportioned between the parties 
hereto as follows: 


= 
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The gross receipts from joint passengers are to be divided between 
the parties in the proportions of the distances transported over each 
party’s road, except when the tariff is made up by adding local rates, 
in which case no road shall receive for its proportion more than its 
local tariff rate, and from the proportion of each road thus ascer- 
tained there shall be deducted and paid over to the party furnishing 
the cars the amount of car and risk service earned under the pro- 
visions of article No. 4. There shall also be deducted from the re- 
maining proportions of the second, third, and fourth parties ten per 
cent. of their said remainder and paid to the party of the first part. 

The gross receipts from joint frerght are to be thus divided : 

From the whole amount received there is to be deducted terminal 
charges, as referred to in article No. 9, and car service, as referred to 
in article No.6; the remainder to be divided between the parties, 
respectively, in proportion to their length of road on which said 
freight is transported, except that in no case shall any road in divis- 
ion receive more than its local tariff rate. From the proportion 
thus ascertained of the second, third, and fourth parties, including 
their depot charges, ten per cent. is to be deducted and paid over to 
the first party. 

And for certain freight from Ogdensburg a further payment is to 
be made to the first party, as defined in article No. 10. 


Article XIII. 


It shall be the duty of each of the parties hereto to exercise all 
due diligence in loading, unloading, and returning the cars of the 
other parties when consigned to points on their respective road. 

An agent shall be employed by the party of the first part to look 
after the cars in the line, to guard against unnecessary or unreason- 
able detentions, and the proportionate expense of such agency shall 
be borne by the parties hereto in the proportions of their respective 
interest in the joint haulage; and the said agent shall conform to 
such rules and regulations as shall be established from time to time 
by the board of directors hereby constituted. 


Article XIV. 


It is the intent of the parties to this agreement to secure to the 
connecting and continuous line of railroad above mentioned all the 
business requiring transportation between points thereon or which 
may be conveniently reached thereby, and the parties hereto mutu- 

ally agree that they will not do nor, so far as they can control 
549 the same with a just regard to the public convenience, suffer 

to be done any act or thing which shall in any way contra- 
vene the letter or spirit of this agreement, and that they will, respect- 
ively,so far as they properly may, in all respects manage and direct 
said business on their several roads so as to secure to the others the 
traflic as hereby intended. , 

Nothing, however, in this agreernent contained shall be construed 
to prevent the party of the first part from maintaining its present 
relations with other connecting roads: Provided, That not exceeding 
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the proportionate amount, nor in any one year the aggregate amount, 
in quantity or tariff vi alue of business which in the year 1866 passed 
over the Cheshire railroad from stations on the roads of the first 
party may be continued to said ‘heshire railroad, without violation 
of this contract: Provided, also, That the through rates by said 
Cheshire railroad shall not be less, nor the local proportions of the 
first party more, per mile of their road used than upon business by 
the line hereby formed. 

And it is further agreed that in the fair discharge of the obliga- 
tions assumed by the party of the first part, to promote the interests 
of the line formed by this agreement, it shall be the duty of the said 
party of the first part to protect the said parties of the second, third, 
and fourth parts, by all proper measures, from any undue or improper 
means of any other connecting road to influence freights or passen- 
gers from the line hereby formed, whether said influence is used in 
the way of offering lower rates, paying drawbacks, giving free passes, 
and the like, or any other improper and unfair means. 

And the said party or the first part shall, if requested by either of 
the other parties hereto, make annual returns to said other parties 
of the whole amount in quantity and tariff value of the business 
contemplated in this agreement which has been done by way of the 
Cheshire railroad, as provided in this article, or otherwise. 

Article XY. 

This agreement shall continue and be in force between the parties 
for and during the term of twenty years from March 1, 1870: Pro- 
vided, however, That if for any cause there shall be a failure in the 
performance of a certain contract this day entered into by and be- 
tween the Sullivan County railroad, of the one part, and J. Gregory 
Smith, of St. Albans, Vermont, of the second part, by reason of 
which said Smith shall, without any intentional default on his part, 
be deprived of the use of said Sullivan County railroad, as provided 
in said contract, and the Vermont Central railroad be thereby de- 
prived of a connection by said Sullivan County railroad with the 
railroads connecting with said Sullivan railroad at Bellows’ Falls, 

then the party of the first part may terminate this agreement 
900 by giving thirty days’ notice thereof, in writing, to the parties 
of the second, third, and fourth parts. 

In witness whereof the respective parties have hereunto subscribed, 
and athxed the seals of said corporations the day and year first 
above written. 

The ‘Trustees and Managers of Vt.Central & Vt. & 


In presence of— Canada Railroads, 
GEO. KE. TODD. (Sig.) By J. GREGORY SMITH. 
{- on The Northern Railroad, by their Committee duly 
authorized, 
Sond ni (Sig.) ONSLOW STEARNS, 
: URTEL CROCKER. 


The Concord Railroad Corporation, 


GEO. E. TODD. (Sig.) By J. MINOT, Pres’t 


nee 


eeineneeteamie ee 


a 


The Boston & Lowell Railroad Corporation, by its 


Com mittee, 
(Sig.) 
L. R. KIDDER. 
—— J. G. ABBOTT, 
‘" S. F. B. CROWNINSHIELD, } Com. 
~— GEO. STARK, Manager, 


The Nashua & Lowell Railroad Corporation, by 
its Committee, 


(Sig) 
L. R. KIDDER. 
antum, F. B. CROWNINSHIELD, 
1 L. 8. GEO. STARK, Manager, Com. 
~— J. G. ABBOTT, 


DEFENDANTS’ Exuipit 80. J.G.S., Ex’r. 
(See deposition of C. E. A. Bartlett, answer to Int. 182, page 328.) 
(Put in evidence, page 331.) 


This agreement, made the twenty-fourth day of February, in the 
year one thousand eight hundred and seventy, between the Vermont 
and Canada Railroad Company and the trustees and managers of 
the Vermont Central and Vermont and Canada Railroad Companies, 
parties of the first part, and the Northern railroad of New Hamp- 
shire, the Concord Railroad Corporation of New Hampshire, the 
Nashua and Lowell Railroad Corporation of New Hampshire and 
Massachusetts, and the Boston and Lowell Railroad Corporation 
of Massachusetts, respectively, parties of the second part, wit- 

nesseth : 
551 Whereas, by a contract this day executed between the 
said first parties and the Ogdensburg and Lake Champlain 
Railroad Company, the railroad and property of the said last-named 
company has passed into the control and possession of said first 
parties, whereby the business of said railroad becomes business 
originating with and belonging to said first parties; and 

Whereas, as the consideration for the agreements on the part of 
said Ogdensburg and Lake Champlain Railroad Company contained 
in said contract, the said first parties have agreed to pay certain 
sums, in the currency of the United States, to said Ogdensburg and 
Lake Champlain Railroad Company in each vear during the contin- 
uance of-said contract, viz., three hundred and eighty-four thousand 
six hundred and twenty (354,620) dollars in each and every year 
for the term of three years from and after the first day of March 
next, and the sum of four hundred and fifteen thousand three hun- 
dred and ninety (415,890) dollars each and every year thereafter 
for three years, and the sum of four hundred and forty-six thousand 
one hundred and sixty (446,160) dollars per annum thereafter so 
long as this contract shall continue, all such payments being subject 
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to the conditions and limitations provided for in such contract, to 
which reference is made ; and 

Whereas the said contract, by reason of existing business con- 
nections and otherwise, is expected to bring increased business and 
revenue to all parties hereto: 

Now, with the view of affording greater facilities to the public, 
of facilitating settlement and fixing the terms of connection, and all 
other matters with reference to any and all business between any 
and all points on said Ogdensburg and Lake Champlain railroad 
and any and all points on the railroads of the parties hereto or the 
railroads connectihg therewith, it is agreed as follows: 

First. The said Ogdensburg and Lake Champlain railroad shall 
be run, operated, and managed in a prudent and judicious manner, 
so as to maintain and if possible to increase its efficiency as a busi- 
ness connection and feeder to the roads of these parties, respect- 
ively. 

Second. The parties of the first part agree that the parties of the 
second part shall have an equal voice ‘and control with said first 
parties in the management of said Ogdensburg and Lake Champlain 
railroad in all respects, and with this view such management shall 
be placed in the hands and control of an executive committee of 
two persons, one to be appointed by the parties of the first part and 
one by the parties of the second part; and in case of disagreement 
between said executive committee the points of difference shall be 
referred to the board of six directors named in the contraet of 1870 
between these parties in reference to the business of the Vermont 
Central and Vermont and Canada railroads. 

Third. For the purpose of determining the question of ex- 
oo2 cess or deficiency,as hereafter provided, in the working of said 
Ogdensburg and Lake Champlain railroad under the con- 
tract herein referred to, the division of joint receipts between the 
Ogdensburg and Lake Champlain -railroad and these parties or 
other railroads shall be computed on the basis in use during the 
year 1869, unless otherwise mutually agreed on between these parties ; 
and it is agreed that the entire excess or deficiency of net earnings 
over and above or below the expenses and payments to be made as 
provided in said contract and the expenses of operating said road 
shall be divided among all the parties hereto in exact proportion to 
the gross receipts of each of said parties from the business between 
any and all points on said Ogdensburg and Lake Champlain rail- 
road and any and all points on or beyond the railroads of the parties 
hereto; and the liability of each of the parties hereto for allowance 
for such deficiency shall be limited to its said gross receipts for its 
own road, and said excess or deficiency may from time to time be 
merged by the respective parties in their accounts of receipts from 
such business. 

Fourth. It is further agreed, in order that security may be 
afforded by the parties of the first part to said Ogdensburg and Lake 
Champlain Railroad Company under the contract aforesaid between 
them, that the parties of the second part severally will reserve and 
pay, as hereinafter provided, monthly from the gross earnings 
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belonging to the parties of the first part collected by them on 
account of any business to and from the Ogdensburg and Lake 
Champlain railroad in currency of the United States, one-twelfth 
part of the payments to be made in any given year by the first 
parties to the Ogdensburg and Lake Champlain Railroad Company 
under the contract between them before mentioned,and such monthly 
payments are hereby authorized and shall be allowed and accounted 
In the settlement between the parties hereto. 

And the parties of the second part, in order to define the manner 
in which the payment aforesaid shall be made to the Ogdensburg 
and Lake Champlain Railroad Company, hereby severally agree to 
deposit with the manager of the Boston and Lowell railroad, at 
Boston, on or before the last day of each and every month, from 
funds in their hands belonging to parties of the first part, collected 
on account of business to and from said Ogdensburg and Lake 
Champlain railroad as aforesaid, the amount of the monthly pay- 
ments due from the Vermont and Canada Railroad Company and the 
trustees and managers of the Vermont Central Railroad Company 
to the Ogdensburg and Lake Champlain railroad; and the treasurer 
of the Ogdensburg and Lake Champlain railroad is hereby author- 
ized to draw the same, on the first day of each and every month, on 
the manager of the Boston and Lowell railroad, who is hereby 
authorized to pay the draft. 

Fifth. This contract shall take effect on and from the first day of 
March, 1870, and continue in force twenty years thereafter or 

during the continuance of the contract herein first referred to. 
5d9 Sixth. It is further agreed that the parties of the first part 

may, if they desire, assign this contract to the Ogdensburg 
and Lake Champlain railroad as security for the performance of the 
contract entered into between said first parties and said Ogdensburg 
and Lake Champlain Railroad Company. — -, 

Seventh. The provisions of the contract of 1870 between these 
parties relating to the business of the Vermont Central and Canada 
railroads, so far as they relate to the direction of business, shall 
apply to and control the business of the Ogdensburg and Lake 
Champlain railroad under this contract. 

Eighth. The contract between the Vermont and Canada Railroad 
Company and the managers and trustees of the Vermont Central 
and the Ogdensburg and Lake Champlain Railroad Companies, 
before mentioned, shall not be modified, changed, or abrogated with 
either the consent or procurement of said first parties without the 
prior written consent of said second parties; nor shall the capital 
stock or securities of the Ogdensburg and Lake Champlain railroad 
be increased for the purpose of enlarging the equipment, as provided 
in contract first herein referred to or otherwise, without the prior 
written consent of the second parties hereto. 

Ninth. Whenever any claim of said Ogdensburg and Lake Cham- 
lain Railroad Company against the trustees and managers of the 
Veanett Central and Vermont and Canada railroads, growing out 
of the contract between them herein referred to, shall be definitely 
established by judgment or otherwise the parties hereto do further 
47—166 
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severally agree that they will, on thirty days’ notice, severally reserve 
the amount of said claim from the gross receipts of the business to 
and from the Ogdensburg and Lake Champlain Railroad Company 
in their hands, respectively, as provided in article four of this con- 
tract, and pay the same to the manager of the Boston and Lowell 
Railroad, Corporation in addition to the sum provided by said 
article to be paid monthly to said manager; and said additional 
sum so reserved and paid shall be subject to the draft of said Og- 
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i densburg and Lake Champlain Railroad Company, as is provided \ 
4 in said article. | 
i In witness whereof the parties have hereunto set their hands and 
f the seals of said corporations, respectively, this twenty-fourth day 
I of February, 1870. 
| The Vermont and Canada Railroad Company, by 
(Signed) JOHN PORTER, Vice-Pres. [sear.] 
(Signed) SAMUEL ATHERTON, Director. “™ 
The Trustees and Managers of Vermont Central and Vermont and 
Canada Railroads, 
(Signed) J. GREGORY SMITH. SEAL. 
(Signed) B. P. CHENEY. os 
dot The Boston and Lowell Railroad Corporation, by their Com- 
mittee duly authorized, 
(Signed) F. B. CROWNINSHIELD. 
(Signed) J. G. ABBOTT. 
(Signed) GEO. STARK. 4 
The Nashua and Lowell Railroad Corporation, by their Commit- 
tee duly authorized, | 
(Signed) kr. B. CROWNINSHITELD. | 


(Signed) GEO. STARK. 


The Northern Railroad, by their Committee duly authorized, 


(Signed) GNSLOW STEARNS. 
(Signed) URIEL CROCKER. 


In consideration of one dollar paid by the Ogdensburg and Lake 
Champlain Railroad Company, the receipt whereof is hereby ac- 
knowledged, by the Vermont and Canada Railroad Company and 
the trustees and managers of the Vermont Central railroad hereby 
assign and transfer to said Ogdensburg and Lake Champlain Rail- 
road Company all their interest in the within written contract as 
collateral security for the performance on their part of all stipula- »- 
tions contained in the agreement, of even date herewith, between 
said Vermont and Canada Railroad Company and said trustees and 
managers and said Ogdensburg and Lake Champlain Railroad 
Company. 

In witness whereof the said Vermont and Canada Railroad Com- 
pany has caused its corporate seal to be aflixed and this instrument 
to be signed by its vice-president and Samuel Atherton, one of its 
directors, and said trustees and managers have hereto set their 


~— 


hands and seals, this twenty-fourth day of February, A. D. one 
thousand eight hundred and seventy. 


(Signed) JOHN PORTER, Vice-President. Foy 44,) 
(Signed) SAMUEL ATHERTON, Director, 1°" 


[U. 5S. certificate stamp, int. rev.] 


The Trustees and Managers of Vermont Central and Vermont and 
Canada railroads, 
(Signed) J. GREGORY SMITH. 
(Signed) B. P. CHENEY. 


| SEAL. } 


-*@ 


It is hereby agreed by and between the Vermont and Canada Rail- 
road Company, the trustees and managers of the Vermont Central 
Railroad Company, the Northern railroad of New Hampshire, the 
Nashua and Lowell Railroad Corporation, and Boston and Lowell 
Railroad Corporation as follows: 


555 Whereas a contract of this date has been drawn to be exe- 

cuted by the parties hereto in conjunction with the Concord 
Railroad Corporation and to be assigned to the Ogdensburg and 
Lake Champlain Railroad Company as collateral security for the 
performance of a contract of this date between the Vermont and 
Canada Railroad Company and the trustees and managers of the 
Vermont Central Railroad Company and the Ogdensburg and Lake 
Champlain Railroad Company ; 

And whereas the Concord Railroad Corporation is now ready to 
execute said contract, and the parties hereto believe it for their in- 
terest that the same should immediately go into effect, whether exe- 
cuted by said Concord Railroad Corporation or not: 
| Therefore we covenant and agree each with each other and all of 
the others that the said contract may be delivered without being 
: executed by said Concord Railroad Corporation, and that when so 
delivered it shall be of full force and effeet and obligatory upon each 
and all of us from this date, but this shall not prevent the execution 
of said contract by said Concord Railroad Corporation at any time 
hereafter. 

In witness whereof the said corporations have caused their cor- 
porate seals to be hereto affixed and these presents to be signed, and 
the trustees and managers of the Vermont Central Railroad Com- 
pany have hereto set their hands and seals, this twenty-fourth day 
of February, A. D. eighteen hundred and seventy. 

) Vermont and Canada Railroad, by 
(Signed) JOHN PORTER, Vice-President. 


2 


Trustees and Managers V. C. R. R. and Vermont and Canada 
Railroad, 


(Signed) J. GREGORY SMITH. 
(Signed) B. P. CHENEY. 
(Signed) ; L. BRAINARD. 

| (Signed) JOSEPH CLARK. 
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The Boston and Lowell R. R. Corporation, by its Committee, 


(Signed) F. B. CROWNINSHIELD,) © 
(Signed) J. G. ABBOTT, Committee. 
(Signed) GEO. STARK, Manager, i 

The Nashua and Lowell R. R. Corporation, by its Committee, 
(Signed) Fr. B. CROWNINSHIELD, 
(Signed) GEO. STARK, Manager, Committee. 
(Signed) J. G. ABBOTT, 

Northern R. R. Corporation, by its Committee, 
(Signed) ONSLOW STEARNS. 
(Signed) URIEL CROCKER. 

556 DEFENDANTS’ Exuipit 81. J.G.S., Ex’r. 


(See deposition of C. FE. A. Bartlett, answer to Int. 183, page 328.) 
(Put in evidence, page 351.) 


Articles of agreement between tle Ogdensburg and Lake Champlain 
Railroad Company,a corporation organized under the laws of the 
State of New York, party of the first part, and the Vermont and 
Canada railroad, a corporation organized under the laws of the 
State of Vermont, and the managers and trustees of the Vermont 
Central Railroad Company, who have the possession and manage- 
ment of the Vermont Central railroad by virtue of decrees of 
courts and the laws of the State of Vermont, parties of the second 
part. 


Whereas the aforementioned railroads form one connecting line of 
railroad track from the foot of ship navigation of the Great Lakes, 
at Ogdensburg, to White River Junction and Windsor, Vermont, 
and the traffic and business of each of the railroads is so intimately 
connected that it can be carried on and conducted to the greatest 
advantage of all concerned by having all the said roads under one 
management, with proper arrangement for an equitable division of 
the earnings; and 

Whereas a consolidation of said railroads may ultimately be found 
desirable for the benefit of the public and of the stockholders of all 
the roads, as provided for by the act of the Legislature of the State 
of New York, passed May 29, 186%, entitled “An act authorizing the 
consolidation of certain railroad companies,” but that a temporary 
arrangement (within the terms of said act) is most desirable for all 
interests until it can be clearly seen whether full consolidation 
to the extent authorized by said act will be advantageous to all 
parties: | 

Now, therefore, it is covenanted between said parties, jointly and 
severally, as follows: | 
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Article I. 


That the parties of the second part, either by themselves or in 
connection with other railroad corporations, by virtue of business 
contracts regulating the business from said Ogdensburg and Lake 
Champlain Railroad Company, shall have the possession and con- 
trol and use of the Ogdensburg and Lake Champlain railroad, with 
its branches and all its locomotives, cars, engines, and all other roll- 
ing stock, and all its tracks, elevators, switches, and all its station- 
houses, storehouses, offices, and all its other buildings of every de- 
scription, and all the lands and real estate of the party of the first 
part, with all its rights of way and passage, excepting, however, and 
expressly reserving all those certain woodlands and all those certain 

village lots, ete., described in the schedule hereunto annexed 
007 and marked “Schedule A,” and the party of the first part re- 

serves its interest in the steam fire-engine in the city of Og- 
densburg. 


Article II. 


All the gross receipts of and from the business and traffic of or 
upon the Ogdensburg and Lake Champlain railroad after the first 
day of March, A. D. 1870, shall belong to the parties of the second 
part, and be collected by the managers aforesaid and disposed of as 
the said parties of the second part shall direct. 

| 
Article III. 

The Ogdensburg and Lake Champlain Railroad Company hereby 
sells to the party of the second part all the fuel, lumber, timber, 
new ties, oil and waste, and stationery, and all other things of a like 
character furnished for use upon its road, and also assign to the 
party of the second part all existing contracts they have for any such 
property, and the parties of the second part agree, jointly and sev- 
erally, to pay for the same at cost; and all the rails owned by the Og- 
densburg and Lake Champlain Railroad Company not in the track 
at the time this contract goes into effect shall be taken by the parties 
of the second part and paid for by them ata valuation to be ap- 
praised by a person to be appointed by the Ogdensburg and Lake 
Champlain Railroad Company, with the superintendent of the Ver- 
mont Central railroad,and if they disagree in any respect all their 
cases of disagreement shall be determined by an umpire whom they 
shall choose, and whose decision shall be final; and the cost of the 
other articles shali be determined by the same persons in the same 
manner. The parties of the second part jointly and severally agree 
to pay the parties of the first part, its successors and assigns, for all 
the property mentioned or coming within the terms of this article, 
at their office, in Boston, on the delivery thereof, and no delivery 
shall be considered co:nplete until the payment is made. 

And the parties of the second part assume and agree to fulfil all 
existing agreements of the party of the first part for purchase of 
supplies and for transportation. All such agreements are described 
in “ Schedule B,” hereto annexed. 
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Article IV. 


The parties of the second part jointly and severally covenant and 
agree to and with the parties of the first part, its successors and 
assigns, to keep up and maintain in good order and condition, by 

repairs and renewals, as the same may be needed, all ‘the 
908 present equipment of the party of the first part, and to add 

such new cars and engines as may be necessary to provide 
for waste and depreciation, as the same may from time to time 
occur; to mark distinctly and in the usual manner all such new 
locomotives and other rolling stock, to denote that they appertain 
and belong to the Ogdensburg and Lake Champlain Railroad Com- 
pany, and so deliver them upon the road of the party of the first 
part as their property, subject only as their other property to the 
terms of this agreement, and all such rolling stock shall be so as 
aforesaid distinctly marked before leaving the machine shops or 
places of manufacture, and they will also put in the track of the 
party of the first part all new iron or a proportionate quantity of 
steel ties and other material requisite to keep the track and road 
alwavs up in good condition, and not less than twelve hundred tons 
of good new iron as a minimum, in addition to all repaired iron in 
any year, and will increase the annual amount of new iron in pro- 
portion to the increase of the tonnage, in addition to all the re- 
paired iron, and to add to the ballast every year so much as may be 
necessary to keep it in as good order as it now is, and to keep open 
and in good condition all the drains, and that all the railroad tracks, 
turnouts, docks, bridges, buildings, shops, tools, machinery, loco- 
motives, cars, rolling stock, equipment, and everything herein 
named or not named which is taken, possessed, or controlled by the 
parties of the second part or any of them or any of their officers, 
successors, or assigns, by virtue of this contract, shall be kept in re- 
pair, restored, and returned to the party of the first part, its suc- 
cessors or assigns, in as good and serviceable condition as at the 
date when this agreement is to go into operation ; also that no fire- 
wood or ties cut In either of the counties of St. Lawrence, Franklin, 
or Clinton shall be transported by the parties of the second part, 
without the consent of the parties of the first part, off from the Og- 
densburg and Lake Champlain railroad, at less than the regular 
local price for lumber and bark from the same points. 


Art icle V. 


The said parties of the second part agree, jointly and severally, to 
and with the party of the first part, its successors and assigns, to pay 
to the treasurer of the party of the first part, at his office, in lawful 
currency of the United States, for the consideration herein men- 
tioned, the sum of three hundred and eighty-four thousand six hun- 
dred and twenty dollars (8584,620) in each and every year for the 
term of three years from and after the first day of March next, and 
the sum of four hundred and fifteen thousand three hundred and 
ninety dollars (415,590) each and every year thereafter for three 
years, and the sum of four hundred and forty-six thousand one hun- 
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dred and sixty dollars ($446,160) per annum thereafter so long as 

this contract shall continue, and each of the said payments 
509 for each of the years shall be made in equal monthly pay- 

ments, commencing on the first day of April in each year; 
and whereas the said amounts are intended to provide, among other 
things, for a dividend upon the common stock of the party of the 
first part and upon the outstanding second-mortgage bonds, which 
are by law convertible into such common stock, and the whole of 
said stock and outstanding bonds is three million seventy-seven 
thousand dollars; and whereas a portion of said bonds amounting 
to about twenty thousand dollars have not been converted and are 
lost or in the possession of parties unknown to the parties of this 
contract: Therefore it is agreed that all the dividends upon or in re- 
spect to said outstanding bonds which shall not be called for within 
ten days of the respective days of payments of dividends shall be 
refunded to the party of the second part, their successors or assigns, 
on demand, but if the dividends are lawfully demanded the parties 
of the second part shall pay the same, on demand, at any time 
thereafter. 

3 Article VI. 

The parties of the second part jointly and severally agree to and 
with the party of the first part that, in addition to the foregoing, they 
will pay all taxes and assessments which may be imposed by lawful 
authority upon the property, real or personal, the use and control 
whereof is hereby given to the parties of the second part, and also 
all United States Government taxes on the gross receipts on,the road 
of the party of the first part, and upon all dividends and interest 
which may be paid by the party of the first part as they shall become 
due; that they will fulfil all obligations of the party of the first 
part specified in Schedule B, and assume all the obligations of the 
parties of the first part, either by statute or at-;common law, as com- 
mon carriers, warehousemen, or otherwise, and will indemnify and 
save harmless the party of the first part from all costs, damages, 
or loss by reason of any failure to fulfil said obligations and by 
reason of any claim that may be made for any neglect, accident, or 
default happening upon orin connection with the road of the parties 
of the first part, and save the party of the first part and its succes- 
sors and assigns from all loss, damages, cost, and expenses for or 
by reason of anything to be done or omitted on its part under its 
charter and existing laws from and after the day this contract goes 
into effect, except that this article shall not apply to any demand or 
claims against the party of the first part for past transactions or 
for anything for which the consideration is passed ; and the parties 
of the second part and each of them shall have the right to use the 
name of the party of the first part in bringing any actions and in 
making any defences, and the parties of the second part will fulfil 
and perform all the covenants and agreements and obligations of 

the parties of the first part in respect to keeping up and main- 
560 taining the equipment which is mortgaged or held in any 
way to secure the equipment bonds and other expenses con- 
nected therewith. 
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Article VII. 


The said parties of the second part covenant and agree to pay, in 
addition to the foregoing, for the actual expenses of maintaining the 
organization of the Ogdensburg and Lake Champlain Railroad Com- 
pany, not exceeding the sum of fifteen thousand dollars ($15,000) 
per annum, in equal monthly payments, it being agreed that the 
officers of the Ogdensburg and Lake Champlain railroad, whose 
compensation shall be paid therefrom, shall render such service and 
give such information connected with the business of the road as 
may be required of them. 


Article VIII. 


The said parties of the second part jointly and severally agree to 
and with the said party of the first part, its successors and assigns, 
to keep policies of insurance in full force and effect upon all the 
buildings, bridges, and docks of the party of the first part put in 
under this contract tothe extent at least of two-thirds of their value, 
and to have such policies written for the benefit of whom it may 
concern, and referring to the interests of the parties hereto. They 
will also keep upand in good repair all buildings, docks, fences, and 
all other structures, and rebuild the same whenever burned or de- 
stroved, and in case of loss all sums recovered from the insurance 
companies on existing or future policies shall enure to the benefit 
of the parties of the second part, and shall be expended in replacing 
or repairing the structures burned. 


Article LX. 


The parties of the second part shall, whenever requested by the 
party of the first part, furnish a car and transport therein the board 
of directors of the party of the first part, or a committee thereof, 
free of cost, over the road of the party of the first part and back, 
giving them suitable time and opportunity to examine and see that 
this contract is being fulfilled, not exceeding four times in any one 
year. 

Article ye 


All the tracks, buildings, bridges, locomotives, cars, and all rolling 
stock and all other property of the party of the first part the use 
whereof is taken by the parties of the second part shall, as soon as 
practicable, be carefully examined, inventoried, and described and 

appraised by two persons, one to be chosen by the Ogdens- 
561 burg and Lake Champlain Railroad Company and one by 

the Vermont Central trustees; and if upon any point they 
differ they shall appoint an umpire, whose determination shall be 
conclusive; and at the termination of this contract an inventory 
and description and appraisal shall be made in the same manner of 
the same and substituted property by persons similarly appointed 
by said parties or their successors, who shall determine whether all 
such property is then in as good or better or worse condition of 
efficiency, and shall appraise the value of the difference, if any, and 
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the difference shall be equalized by payment from one party to the 
other, as the case may require. 

If the two appraisers shall not agree within fifteen days on an 
umpire one shall be appointed by the supreme court of the State of 
New York, in the fourth judicial district, upon the application of 
either party, and if either party neglects for ten days after request 
to appoint an appraiser the other shall be appointed by said court. 
Said appraisals shall be made on the valuation in gold as a basis. 


Article XI. 


In case the party of the first part shall at any time consider that 
the parties of the second part have in substantial respect failed to 
fulfil the terms of this contract on their part the party of the first 
part may apply to the supreme court of the State of New York, 
upon affidavit and upon not less than thirty days’ nofice to the 
parties of the second part, to be served personally upon one of their 
managers or left at their principal office in Vermont, properly di- 
rected to such manager, for an order or injunction to restore the first 
party to the possession and control of all the property embraced in 
and under this contract, and if upon such lopliualiin this court 
shall decide in their favor they shall be immediately restored to such 
possession, unless the parties of the second part shall, under the di- 
rection of said court, give to the first party full and ample secu- 
rity to pay any judgment which shall be obtained in any regular 
action which said first party may obtain for such failure to fulfil the 
terms of the contract aforesaid, together with any and all costs and 
expenses and reasonable charges of counsel by reason of such failure 
and full damages for any delay which may result to the first party 
by reason of deferred dividends or otherwise, including interest on 
deferred dividends, caused by the failure aforesaid, at the rate of 
eight per cent. per annum; and if, upon the final hearing of said 
application, the court shall determine adversely to the application of 
the said party of the first part, then the said party of the first part 
shall pay to the said party of the second part any and all costs grow- 
ing out of said application and full damages which may result to 

the said parties of the second part in the premises. 
562 The provisions of this section are not intended to limit or 
control any rights or remedies of either party growing out of 
any violation of the provisions of this contract by either party, but 
such rights and remedies shall remain open to either party as fully 
as they would be if the provisions of this section were omitted from 
this contract. | 


Article XII. 


Each of the parties covenants to and with each of the others, 
jointly and severally, that they will hereafter and at all times make 
and execute all such further covenants and agreements as counsel 
learned in the law may advise necessary to carry into effect the true 
intent and purposes of this contract, and should any further legisla- 
tion be deemed requisite will endeavor by all proper means to pro- 
cure such legislation to carry this contract into effect and see that a 
45—166 
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more perfect union may be made if it shall be found desirable for 
the promotion of their mutual interest; and the expense of all such 
proceedings, if done at the request of the parties of the second part, 
shall be paid by them. It is understood that in ease of a large in- 
crease of the business of the Ogdensburg and Lake Champlain rail- 
road requiring, in the estimation of both parties, increased facilities 
beyond those now existing, the Ogdensburg and Lake Champlain 
Railroad Company will, so far as they legally can, increase their 
capital stock or issue their bonds for the purpose of providing funds 
for such increased facilities, the parties of the second part paying 
the dividends on such stock or interest on such bonds at not less 
than eight per cent. per annum, free of Government tax. 

This contract shall take effect and be in force from and after the 
date hereof and shall continue in force for the full term of twenty 
years from and after the first day of Mareh, 1870, except that the 
gross earnings of the road between the date hereof and said first of 
March shall belong and be paid to said first party, said first party 
paying the expenses, and the specific compensation provided to be 
paid herein shall commence on said first day of March. 

In testimony whereof John C. Pratt, president of the Ogdensburg 
and Lake Champlain Railroad Company, by the authority and di- 
rection of the board of directors, hath hereunto set his hand and 
the name of said company and affixed the seal thereof; and John 
Porter, the vice-president, and Samuel Atherton, of the directors of 
the Vermont and Canada Railroad Company, by the authority of 
the board of directors of said last-named company, have hereunto 
set their hands and the name of said company and affixed the seal 
thereof; and Lawrence Brainard and Joseph Clark, trustees, and 
John Gregory Smith, trustee and one of the managers, and Benja- 
min P. Cheney, one of the receivers and managers of the Vermont 

Central railroad, have hereunto set their hands and seals on 
563 this twenty-fourth day of February, in the year of our Lord 
one thousand eight hundred and seventy. 

The foregoing document consists of twenty-three sheets, num- 
bered from one to twenty-three consecutively. 
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a [ U.S. rev. stamp. ] 

| The Ogdensburg and Lake Champlain Railroad Com- 
hk pany, by 

i (Signed) JOHN C. PRATT, [sEAL. ] 
if President. 

1 [U.S. rev. stamp. ] 

| The Vermont and Canada Railroad Company, by 

| (Signed) JOHN PORTER, [SEAL. | 


it Vice-President, 

| (Signed) and SAMUEL ATHERTON, Director. 

The Trustees and Managers of Vermont Central and 
Vermont and Canada Railroads, 


(Signed) J. GREGORY SMITH. SEAL. 
(Signed) B. P. CHENEY. SEAL. 


Sealed and delivered in the presence of— 


(Signed) G. W. CUMMINGS, Witness. 


eo 


DeFrenpDants’ Exursit 82. J. G. S., Ex’r. 
(See deposition of C. E. A. Bartlett, answer to Int. 185.) 


(Put in evidence, page 331.) 


Contract between Northern Transportation Company and Vermont Cen- 
tral Line and Ogdensburg Railroad, March 1, 1871. 


Articles of agreement between the Northern Transportation Com- 
pany, of Ohio, a corporation established under the laws of Ohio, 
party of the first part; J. Gregory Smith, of St. Albans, Vermont, 
and George Stark, of Nashua, New Hampshire, parties of the 
second part, and the trustees and managers of the Vermont Cen- 
tral and Vermont and Canada Railroad Companies, the Northern 
railroad, of New Hampshire (the Concord Railroad Corporation, 
of New Hampshire, provided they execute this agreement), the 
Nashua and Lowell Railroad Corporation, of New Hampshire and 
Massachusetts, and the Boston and Lowell Railroad Corporation, 
of Massachusetts, parties of the third part, and the Ogdensburg 
and Lake Champlain Railroad Company, the party of the fourth 
part. 


Whereas the above-named railroad companies and trustees and 
managers which have become parties to agreements hereto annexed, 
bearing date the twenty-fourth day of February, A. D. 1870, and 

whose tracks form a large part of the connecting line be- 
564 tween Boston, in Massachusetts, and Ogdensburg, in New 

York, depend largely for their business upon the regular 
transportation by steamers of freight and passengers between said 
Ogdensburg and the Western cities and towns upon the Great Lakes ; 
and whereas the party of the first part was chartered to carry on 
the business of such transportation, but by reason of financial em- 
barrassments is unable to carry it on efficiently, and it is feared that 
its steamers may be taken from this line; and whereas the parties 
of the third part and the parties of the fourth part believe it to be 
for their and the public interest to advance or lend to the parties of 
the second part some portion of the gross receipts for the ‘are, 
tion of freight and passengers, to be brought to and from their line 
by the steamers of the party of the first part,in order to secure the 
most regular, eflicient, and permanent service by steamers between 
Ogdensburg and said Western cities and towns for the term of nine- 
teen years from the first day of March, A. D. 1871; and whereas 
the parties of the second part have agreed to use all sums advanced 
or lent to them to secure the ownership or the control of the stock 
of said party of the first part, and otherwise to secure the most effi- 
cient management of its business to carry out the purposes of this 
agreement, and for no other purpose, and to hold all said stock 
which they may hold or control, and all other property or rights 
which they may purchase or otherwise acquire with said funds, ex- 
cept debts due from said party of the first part, in trust to secure 
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the repayment of all sums which may be so advanced or lent as 
aforesaid, with interest, as hereinafter provided: 

Now, therefore, in consideration of the premises, it is covenanted 
and agreed between said parties as follows: 


Article I. 


That the party of the first part shall, during said term, continue 
to hold and own as many and as serviceable steamers as it now has, 
and will keep them properly equipped, seaworthy, and in good run- 
ning order, and will make such addition to the number of said boats 
as the business shall require, and will run them for the transporta- 
tion of freight and passengers between said Ogdensburg and said 
Western cities and towns, at such time and in such manner, and at 
such rate of freight and fare as shall be satisfactory to the executive 
committee of the parties of the third part for the time being ; or, if 
there be no such executive committee or there is any legal impedi- 
ment to their action, to the satisfaction of the presidents for the time 
being of the third and fourth parties or a majority of them; and 
that the party of the first part will keep all other property owned 
by it in good repair and in serviceable condition, and that, so far as 

may be practicable during said term, it will serd all freight 
065 and passengers for points east of Ogdensburg over the lines 
of the roads of the parties of the third and fourth parts. 

A schedule of said steamers and other property is hereto annexed 


Article II. 


That the parties of the third part will, during said term, semi- 
annually, reserve out of the gross receipts, either upon said line or 
upon any roads now leased or operated, or which may hereafter be 
leased or operated, by the parties of the third part or either of them, 
for the transportation of freight and passengers brought to said 
line at Ogdensburg, by the steamers of the party of the first part, 
the sum of one hundred and fifty thousand dollars, or so much thereof 
as shall be adequate for the purposes herein set forth, and pay over 
the same to the parties of the second part, to be used for the pur- 
pose of securing regular, eflicient, and adequate service by the 
steamers to and from said Ogdensburg as aforesaid; and the party 
of the fourth part will,in case it shall be necessary to secure the reg- 
ular and efficient running of said steamers to and from said Ogdens- 
burg, when called upon by the parties of the second part, advance from 
time to time sums, not in all exceeding six hundred thousand dollars, 
to be used by said parties of the second part for the same purposes 
as said semi-annual payments, and to be pro tanto in lieu thereof, 
and to be repaid out of said semi-annual reservation, as hereinafter 
provided, it being understood and agreed that each of said parties 
of the third part shall be only liable to reserve and advance or pay 
to the parties of the second part or to the party of the fourth part, 
as the case may be, its share of such reservation, advance, or pay- 
ment, to be ascertained by the proportion which said gross receipts 
of each of said parties bears to the entire amount of said gross receipts 
between Ogdensburg and points eastward upon the roads owned, 
leased, or operated by any of said third parties. 
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Article ITI. 


That the parties of the second part shall hold all stock and rights 
to control stock of the party of the first part which they now have 
or shall purchase or acquire, and all other property or rights that 
may be purchased or otherwise acquired under this agreement, except 
debts due from the party of the first part as aforesaid, in trust to 
secure the repayment of all sums which the parties of the third and 
fourth parts, either or any of them, lend or advance under this agree- 
ment, and interest thereon at the rate of ten per cent. per annum, 
payable senii-annually,and shall apply all dividends which they shall 
receive on said stock and income from other property to repay the 

saine:; and in case said sums shall not all have been repaid, 
566 with interest as aforesaid, on or before the expiration of said 

term, or at any time, in case of failure of the third parties or 
either of them to perform the stipulations of this agreement, then 
said parties of the second part shall, in case the parties hereto of the 
third and fourth parts shall not otherwise agree, sell said stock and 
other property, at public auction, in said Ogdensburg, after adver- 
tising the same for at least thirty days in some newspaper published 
in said Ogdensburg and a newspaper published in said Boston, and 
divide the net proceeds among the parties entitled thereto; but any 
change may at any time and from time to time be made in said 
trust funds, by sale, purchase, or otherwise, by said parties of the 
second part with the written consent of the presidents for the time 
being of the parties of the third and fourth parts. 

That while the parties of the third part continue to pay the semi- 
annual interest to the party of the fourth part and the semi-annual 
payments to the trustees of the sinking fund, as herein provided, the 
parties of the second part shall pay any dividends or income which 
they may receive to the parties of the third part; but in case of any 
default on the part of the parties of the third part said dividends 
and income shall be paid directly to said Ogdensburg and Lake 
Champlain Railroad Company and _ to said trustees of said sinking 
fund in proportion to the amount of the semi-annual payments to 
them herein provided, and to be received by them pro tanto in place 
of said semi-annual payments. 


Article IV. 


That in case of vacancy in the number of the parties of the second 
part or their successors, by death, resignation, or otherwise, the 
party of the second part or his successors continuing in the trust 
mav fill the vacancy, subject, however, to the approval of the parties 
of the third and fourth parts; and that the parties of the second part 
or their successors are to assume no personal liability to repay the 
money advanced by the parties of the third and fourth parts, but to 
ap ly the same according to the terms of this agreement, and to 
hold said stock, rights, and other property in trust and apply the 
same and the dividends thereon and income thereof as aforesaid. 
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A rticle V. 


That in case the party of the fourth part shall advance any sum 
orsums amounting to six hundred thousand dollars or any part 
thereof, under this agreement, then the parties of the third part are 
to pay to the parties of the fourth part so much of said semi-annual 
payments reserved from gross receipts, as aforesaid, as will pay the 

semi-annual interest on said sum or sums so advanced by the 
567 party of the fourth part, at the rate of eight per cent. per 

annum, and shall pay to the persons who may for the time 
being hold the offices of president and treasurer of the Boston and 
Lowell Railroad Corporation and of the Ogdensburg and Lake Cham- 
plain Railroad Company, as trustees, such sums semi-annually as 
will in the judgment from time to time of said two presidents and 
treasurers for the time being, when invested as a sinking fund, pay 
all excess of the advances of the party of the fourth part over five 
hundred thousand dollars within two years from the date hereof, 
and the remainder of the principal of said advances on or before 
the expiration of said term of nineteen years; and also such further 
sum semi-annually as will, when invested as a sunking fund, in the 
judgment of said two presidents and treasurers, as aforesaid, pur- 
chase the existing mortgage bonds of the party of the first part, 
amounting to four hundred thousand dollars, within ten vears from 
the date hereof, which bonds so purchased shall be held by said 
trustees of the sinking fund for the security of the parties hereto as 
if held under article seventh of this agreement; and the said semi- 
annual payments are to be made to the party of the fourth part and 


to said trustees of said sinking fund in place of advances to the 


same amounts to the parties of the second part, as hereinbefore pro- 
vided, and are to be ultimately repaid to the parties of the third 
part out of the dividends, income, and securities purchased or other- 
wise acquired by the parties of the second part, as herein provided, 
whether the same shall be held by them or transferred to the trustees 
of said sinking fund. In no ease shall payments to a sinking fand 
be less than amounts which, invested at six per cent. per annum, will 
produce the sums to be paid out of such sinking fund. 


Article VI. 


That if at the end of said term the sums advanced to the parties 
of the second part under this agreement shall not have been repaid 
to the parties of the third part, with interest, as hereinbefore pro- 
vided, from the dividends on the stock of the party of the first part, 
or otherwise, the party of the fourth part shall have the right for 
six months after the expiration of said term to purchase, at the 
actual cost thereof, from the parties of the third part one hundred 
and twenty four hundred and fourth parts of the elaim for said 
advances, and in any event shall have a like proportionate interest 
on the same terms under any new arrangements which may be 
made, and a like proportionate interest in the securities for said 
claim, or in securities, property, or rights acquired under this agree- 
ment, on paying a like proportion of the cost thereof. 
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068 Article VII. 


That it shall be the duty of the parties of the second part, if prac- 
ticable, to procure an extension of the time of the payment of the 
mortgage bonds of the party of the first part which shall not have 
been purchased for the sinking fund for five years from the date of 
maturity; but if it shall be necessary, in order to secure the running 
of said steamers as aforesaid, for the parties of the second part to 
use any of the sums advanced to them as aforesaid to purchase or 
otherwise acquire any debts due from said party of the first part, 
whether secured by mortgage or not, said parties of the second part 
shall forthwith assign and transfer all said debts and all evidences 
thereof and all securities therefor to the persons who may for the 
time being be trustees of said sinking fund, to be held by them in 
trust, first to secure the repayment of all advances or loans made 
under this agreement by the party of the fourth part, and after the 
full payment of said advances or loans, with interest, as aforesaid, 
to the party of the fourth part, to secure the repayment of all sums 
paid, advanced, or lent under this agreement by the parties of the 
third part, with interest as aforesaid; and that as long as the 
semi-annual payments of interest shall be duly made by the parties 
of the third part to the party of the fourth part, and the semi-annual 
payment to the sinking fund, as provided in the fifth article of this 
agreement, said trustees may extend by renewals or otherwise the 
payment of both the principal and interest of said debts of said 
party of the first part, at their discretion, for a period not exceeding 
ten years from the date hereof; but in case of default by the parties 
of the third part to make said payments of interest and to the sink- 
ing fund, as provided in article fifth, said trustees of said sinking 
fund shall forthwith, if requested in writing by the party of the 
fourth part, proceed to collect said debts, and out of the sums col- 
lected pay from time to time said semi-annual, interest, as provided 
in article fifth, to the party of the fourth part, and hold the balance, 
if any, as a part of said sinking fand; and that all of said sinking 
fund shall finally at the end of said term be applied to pay all 
advances made by the party of the fourth part; and if any balance 
shall remain the same shall be divided among the parties of the tiird 
part in such proportions as they shall be entitled to; and if said 
sinking fund shall prove insufficient the parties of the third part 
shall make up the deficiency out of gross receipts from said business 
brought by steamers as aforesaid. 


Article VIII. 


That the parties of the third part, in order to secure the payment 
to the party of the fourth part and to the trustees of the sink- 

569 ing fund of the amount agreed upon semi-annually, as 
hereinbefore provided, will deposit with the manager of the 
Boston and Lowell Railroad Corporation, at Boston, or the person 
for the time being performing ‘the duties now performed by said 
manager, before the last day of June and the last day of December 
of each year of said term, from funds in their hands received from 
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freights and passengers brought to or carried from the line afore- 
said by the party of the first part, the amount of the semi-annual 
payments to be made to the party of the fourth part and to the 
trustees of said sinking fund; and the party of the fourth part and 
said trustees are hereby authorized to draw the same, on the first 
days of each of the following months, on the manager or other 
person, as aforesaid, who is hereby authorized to, and it is hereby 
agreed shall, make the payments in this article provided for out of 
sums so deposited; or, in case of failure to make such deposits, out 
of and to the extent of any funds in the hands of said Boston and 
Lowell Railroad Corporation collected in behalf of each of the 
parties of the third part from joint freight and passengers brought 
to and from the steamers of the party of the first part. 


Article IX. 


The trustees of said sinking fund shall invest the same, so far as 
shall be found to be reasonably practicable, in any mortgage bonds 
of the party of the first part and in the bonds of the party of the 
fourth part which shall be issued after the date hereof, which last- 
mentioned bonds, when so purchased, shall be canceled by said 
trustees of said sinking fund, and, when so eanceled, be delivered to 
the party of the fourth part, and the party of the fourth part shall 
give a receipt for the amount of the bonds so canceled, and said 
receipt, filed with the trustees of said sinking fund, shall represent 
said sinking fund to the amount of the said eanceled bonds; and if 
any other investment of said sinking fund shall be made by said 
trustees, special regard shall be had to the absolute safety of such 
investment. 

The compensation of such trustees shall be fixed and paid by 
the parties of the third part, and said trustees shall annually 
make a written or printed report of their investments and doings 
to the parties of the third part and party of the fourth part, and 
such further special reports of such investments and doings as said 
parties of the third and party of the fourth part, or either of them, 
may require. 

In witness whereof the said corporations, parties to this agree- 
ment, have respectively caused their corporate seals to be hereto 
affixed and these presents to be signed, executed, and delivered by 

their respective presidents hereunto duly authorized, and the 
570  ~=said trustees and managers of the Vermont Central and 

Vermont and Canada Railroad Companies and the said 
J. Gregory Smith and George Stark have hereunto set their hands 
and seals, at Boston, in the Commonwealth of Massachusetts, this 
twenty-fourth day of February, A. D. eighteen hundred and 
seventy-one. 

The Northern Transportation Company of Ohio, 

(Signed) By P. CHAMBERLIN, President. [1. s.] 


Ogdensburg and Lake Champlain Railroad Company, 
(Signed) By JOHN C. PRATT, President. [1. s.] 


-— 


The Nashua and Lowell Railroad Company, by their Committee 
thereto duly authorized, 
(Signed) Ff. B. CROWNINSHIELD. 
J. G. ABBOTT. [u. s.] 
GEORGE STARK. 


The Boston and Lowell Railroad Company, by their Committee 
thereto duly authorized, 


ali (Signed) By F. B. CROWNINSHIELD. 
J. G. ABBOTT. L. 8. ] 
GEO. STARK. 
Trustees and Managers of Vermont Central and Vermont and 
Canada Railroads, 
(Signed) By J. GREGORY SMITH. [L. s.] 
J. GREGORY SMITH. [L. s.] 
GEO. STARK. T 
Northern Railroad, 
(Signed) By ONSLOW STEARNS. i. 8] 
CHARLES F. CHOATE. on 
DEFENDANT’s Exuipsit 83. J. G. S., Ex’r. 
(Put in evidence, page 347.) 
— (This paper is the same as so much of Defendants’ Exhibit 80 as 


is printed on pages 500 to 505 of this volume to the signatures 
thereof, near the bottom of page 553, and so much of this Exhibit 
83 is therefore not printed here. Commencing with the said 
signatures, the rest of this Exhibit 89 is printed, following this 
memorandum. 


JOHN G.-STETSON, Clerk.) 


571 The Vermont and Canada Railroad Company, by [sEat.] 
JOHN PORTER, Vice-President. 
SAML ATHERTON, Director. 


The Trustees and Managers of Vt. Central & Vt. & Canada Rail- 
roads, [SE AL J 
: J. GREGORY SMITH. 
Bb. P. CHENEY. 
L. BRAINARD. 
JOSEPH CLARK. 


y The Boston & Lowell Railroad, by their Committee duly authorized, 
4 .. CROW NINSHIELD. 
G. ABBOTT. 
EO. STARK. 


The Nashua & Lowell Railroad Corporation, by their Committee 


duly authorized, 
F B. CROWNINSHIELD. 
GEO. STARK. 


49—166 
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The Northern Railroad, by their Committee duly authorized, 
ONSLOW STEARNS. 
URIEL CROCKER. 


In consideration of one dollar paid by the Ogdensburg and Lake 
Champlain Railroad Company, the receipt whereof is hereby ac- 
knowledged by the Vermont and Canada Railroad Company, and 
the trustees and managers of the Vermont Central railroad hereby 
assign and transfer to said Ogdensburg and Lake Champlain Rail- 
road Company all their interest in the within written contract as 
collateral security for the performance on their part of all stipula- 
tions contained in the agreement, of even date herewith, between said 
Vermont and Canada Railroad Company and said trustees and 
managers and said Ogdensburg and Lake Champlain Railroad Com- 
pany. 

In witness whereof the said Vermont. and Canada Railroad Com- 
pany has caused its corporate seal to be affixed and this instrument 
to be signed by its vice-president and Samuel Atherton, one of its 

directors, and said trustees and managers have hereto set 
572 their hands and seals this twenty-fourth day of February, A. 
D. one thousand eight hundred and seventy. 
The Vermont and Canada Railroad C ompany, by 
JOHN PORTER, Vice-President. 
SAMUEL ATHERTON. [seat.] 
Director. 
[U.S. certificate stamp int. rev.] 


The Trustees and Managers of Vt. Central & Vt. & Canada Rail- 
roads. 


B. P. CHENEY. SEAL. 


L. BRAINARD. 
JOSEPH CLARK. 


J. GREGORY SMITH. os 


A true copy. 
Attest: JOHN G. STETSON, Examiner. 


DEFENDANTS Exuipit 84. J. G. S., Ex’r. 
(Put in evidence, page 347.) 


(This paper is the same as Exhibit 82, printed on pages 563 to 
570 of this volume, to the signature thereof on page 570, and so much 
of this Exhibit 84 is therefore not printed here. Commencing with 
the said signature, the rest of said Exhibit 84 is printed following 
this memorandum. 


JOHN G. STETSON, Clerk.) 
The Northern Transportation Company of Ohio, by SEAL. 
P. CHAMBERLIN, President. 


Witness to signature of P. Chamberlin: 
EK. D. CHILD. 


Ogdensburg and Lake Champlain Railroad Company,by [sEAt.] 
JOHN C. PRATT, President. 


Witness to signature of J. C. P.: 
E. H. CHURCH. 


573 The Nashua and Lowell Railroad Corporation, by their 
Committee thereto duly authorized, 
F. B. CROWNINSHIELD. 
- J. G. ABBOTT. ¥ nat 
GEORGE STARK. 


The Boston and Lowell Railroad Corporation, by their Committee 
thereto duly authorized, 
F. B. CROWNINSHIELD. 
J. G. ABBOTT. Moxa. 
GEORGE STARK. 
Northern Railroad, 


ONSLOW STEARNS. \ seal 
CHARLES F. CHOATE. SEAL. 
A true copy. 


Attest: JOHN G. STETSON, Examiner. 


DEFENDANTS’ Exurpits 85 anp 86. J. G.S., Ex’r. 
(Put in evidence, page 358.) 


MEMORANDUM.—Subsequently to the introduction of these exhibits 
the parties agreed before the examiner that they should be with- 
drawn, and that the agreement following this memorandum should 
be substituted therefor. 

Attest: JOHN-G. STETSON, Examiner. 


Agreement. 


It is agreed that on the first day of October, 1858, the Lowell and 

Lawrence and Salem and Lowell Railroad Companies each executed 

to the Boston and Lowell Railroad Corporation a lease of their re- 

spective roads for the term of twenty years, and delivered up to the 

Boston and Lowell Railroad Corporation, its successors and assigns, 

full possession of said roads and of the property of each of said cor- 

porations of every description whatsoever, both real and personal, 

excepting only debts and claims then due. Each of said leases con- 

« tained a provision that if the other lease should from any cause 
whatever be terminated or dissolved it should also be termi- 

574 nated atthe sametime. Each lease also provided that the 

Joston and Lowell Railroad Corporation, lessee, should use, 

run, operate, manage, control, and administer the road and property 

of the lessor as fully as the lessor. might do and in such manner as 

the lessee should determine; that the lessee might transport passen- 

gers, freight, and mails over and upon the road of the lessor, and do 

and transact any other business authorized by the charter of the 


THE BOSTON & LOWELL RAILROAD CORPORATION ETAL. 4c. SS? = 


Pa 


088 THE NASHUA & LOWELL RAILROAD CORPORATION YS. 


lessor, and that for such purposes and objects the lessor did thereby 
deliver up and entrust its railroad and other property to the lessee, 
and did delegate to it all its powers to manage and regulate the 
same and to collect tolls and income thereon for the sole benefit of 
the lessee. 


Each lease also provided that the Boston and Lowell Railroad 
Corporation, its successors and assigns, should pay a fixed semi- 
annual rent for the leased property; should at its own cost and 
expense maintain the leased railroad, with all its real estate, em- 
bankments, bridges, tracks, depots, or other buildings, its rolling 
stock, and all other personal property, and return the same or sim1- 
lar property in lieu thereof at the end of the term; also that the 
lessee should pay all the taxes, should grant to the directors of the 
lessor free transportation during the term of the lease, and should 
save the lessor harmless from all suits, processes, costs, and expenses 
and damages incident thereto which shal) arise in consequence of 
any accident happening on the railroad while in the hands of the 
lessee, or by reason of the running of the same, or from any act or 
neglect or doing of the lessee, and also provided that the lessee 
should annvally make all such returns and specifications to the 
directors of the lessor as said directors might require to enable them 
to make all proper reports to the Legislature. 


Each lease also contained a covenant on the part of the lessor that 
it would warrant and defend the lessee in the quiet possession and 
use of the leased road and property during the term, and that it 
would at its own cost and expense keep up its corporate organiza- 
tion and official board of directors during the term, and pass and 
perform all such official acts as might from time to time become 
necessary for the legal and proper management of the road and 
property. 


O70 And it is agreed that under said leases the Boston and 
Lowell Railroad Corporation entered into the possession of 
said leased property, and that when a majority of the stock of the 
leased roads was purchased by it, it had no other title or right to 
such possession than given by said leases. 
F. A. BROOKS, 
Solicitor for Plaintiff Corporation. 
J. H. BENTON, Jr, 
For Defendants. 


wee, a a 
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DEFENDANTS Exnuipit 88. J.G.S., Ex’r. 
(Put in evidence, page 333.) 
Boston & Lowell Railroad Corporation, auditor’s office. 
B. F. Kendrick, auditor. | 


Boston, Mass, Sept. 23, 1885. 
C.S. Mellen, Esq., gen. sup’t. 


Dear Str: In response to yours of the 19th inst., I hand you be- 
low a statement of the number of passengers to and from the Bos- 
ton & Lowell and Nashua & Lowell railroads and roads above 
Nashua via and including the Concord railroad, viz: 

In 1871, 169,589. 

“ 1872, 198,811. 


Yours truly, B. F. KENDRICK, Auditor. 


390 THE NASHUA & LOWELL RAILROAD CORPORATION YS. 


576 DEFENDANTS’ Exurbit $7, J. G.S., Ex’r; Atso 
STATEMENTS, 


Six months ending 


Dr. Boston & Lowell Railroad in Account with 
1872 
March 31. To payments on account of Mystic River ae 

POET cccccs necncnwsmnnnnnaeinne $4,288 72 
I, I iene nti iid aie a 183. 574 50 
“ stock on hand Oct. Ist, 

| EESESS ee eaesaeem anes ea $167,595 28 

Decrease this six months. _- 8.652 12 


_~ 
. 


Balance to next six months......--.---. 158,943 16 


$346,806 38 


Six months ending with 


Dr. Boston and Lowell Railroad in 


To premium paid on insurance...--.-.-----......-- 

Pe i in reson tinendeeainiaiehe te 4 54 
balance April Ist, 1872.--..--.-.-. $158,943 16 

Add pro. of increase in working ma- 

ROUEN aici: ciscrenerstnniice se mth tnigeineeleieabeattleaappeesinnin - 11,728 15 


> Des CRS Bi Fe tiie enmnmbmiioniiniins 170,671 31 


* 
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BEING DEFENDANTS’ Exuipit SEMI-ANNUAL 577 
J.G.8., Ex’r. 


with March 3lst, 1872. 


Boston & Lowell and Nashua & Lowell Railroads. Or. 
' 
; 1871. 
se Wi By balance from previous six months...- $167,595 28 
1872. 
March 31. “ rents collected by Whittaker_..-.-.--- 1,300 00 
. —  0UtCtCt Ca 8,750 00 
2 “ Lowell & Lawrence R. R. ......-~--.- 10,890 00 


“ rent of houses on Andover street..-- 1,000 00 
” ce 116 29 
. “ land at Wilmington Junction--. 20 00 

. “ Lexington & Arlington and 
we ee |. See 8,873 80 

“ interest on investment,S. & L. and L. 
Bk Bs Be wcinstmne emma 5,146 76 
Pro. of net earnings of six months...---- 143,114 25 
$346,806 38 


Ek. E. Settled as above. 
| T. H. WOOD, 
Chief Clerk. 


September 30th, 1872. 


Account with George Stark, Manager. | Cr. 

By working materials on hand April Ist, 1872------ $158,943 16 
* Bate & LOGE E. Micwcncncecand sce 8.750 00 
* Lowell & LAGREG Ry B. cnnnccciinecsemnns 10,890 00 


issn: saben qsee-enen esccahin: tonilinieidaimaia aan 7,093 43 


interest on investment, Lexington & Arlington and 


“ 


Stoneham Branches, to Oct. Ist, 1872 .....----- 9569 51 

? “ interest on $20,000, Winchester depot... -.-.-- 700 00 
ae og Sr me 3,623 65 

a $651,621.09, improvements at Boston-- 20,013 27 


“ pro. of net earnings of six months to Oct. Ist,1872. 125,682 85 


$345,265 85 


—— 
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578 Six months ending 
Dr. Boston & Lowell R. R., Dr., 
To payments on account of FE. C. flats .------.----- $7,595 32 
* PLOMIUM Cf INSUIRRED «...nccnccccnntcen weenen 369 00 | 
“ payments on account of new bridge-.-----.----- 3,145 47 
“ POMIUM PAIG ON INGRIANRCR.ccncecennss sees cucu 1,000 O00 — 
“ payments on account of new passenger bridge---- 3,030 68 
“ payment Feb. 15th, 1873, for widening Bridge 
I a sc sincachiasinaiis ial iii tail 2,676 $1 
“ laying of third track from draw-bridge to Prison 
Point street, 2,128 feet, @ $2.00 _--.-.----._--- 4,256 00 
© a Ce iii itis a ee 175,715 10 
~ Samed Ck, Ti Bee iin $170,671 31 
Deducted for decrease in stock ....-- 18,808 25 
Benes Apttl. 10h, IGtesccden cocnannnemes ean 151,863 08 


$549,649 46 


Six months to 


Dr. Boston & Lowell Railroad in Account with 


Rp WE - Ca ier wikis ween ec $500 00 
ee a I iit eb cee ial 500 00 


© - Seeds CR CE iitntiicnieniiaidiaain 29 28 
© a Se Faint itictceninndieniincninn 269 28 | 
“ Reed Brothers, agent’s premium--_-_--.-.......... 150 OO 
“ Skillings & Co. for buildings—E. C. flats.....--- 4,500 00 | 
*. seyenebis G6 GA. Ti 14. Beennciiennanes 183 27 
* do. = BS ic ccciulind eee eines dabiaes 44 55 | 
" do. ” 1 aiiiieaidiees 805 87 ' 
" do. » ee «SERRE are ee 1,788 21 
" do. ” es <i tiae ein B45 95 

* certentans GOO a aicicitinieinssoesivicninitntnctniannininrcins 7 50 

© GOURD. cccciuscnintemoiesntiiieamsnnrntiniaipiniabiitinidiiaiaaiuiiibialiiiaeatinisaaian 171,103 91 
teen CURR Rig Dee i ichas ink eiitiirriiiiiiesi 180,698 82 


64 


$360,926 
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March 3lst, 1873. , 579 
To Geo. Stark, Manager. Cr. 
By working material on hand Oct. Ist, 1872_-------- $170,671 31 
“ cash on ac. BE. C. fats....... nen dries tntactiaeaad ss 7,095 32 
© RENE BOGE By Biitettin cccwcsuminaal 8,750 00 
— = Ee © Mien ween cance 10,890 00 
‘“ interest on sundry investments -..-............- 48,042 60 
* rent, cattle station-house, etc................-..- 1,136 29 
~ Oe. OE 0G SI kitetice ce wnuninenbanne - 102,563 94 


$349,649 46 


- 


October Ist, 1873. 


Boston & Lowell and Nashua Railroads. 


By balance Aste Wb, 016... 202. cnc ccccccecnsss Gee 


“ Salem & Lowell R. R.----- vine tinier eedieinie meas 8,750 00 
© Tee BE Did cme dens nasncsmenion 10,890 00 
FE a Fe icscteieries nto ermine 56,008 92 
“ income and expenses of six months.-..:--..--.. 128,417 54 
“ payment on ac. B. U. Gate... 2 caccncecsne 4,997 10 


$360,926 64 


E. E. Settled as above. 


T. H. WOOD, 
Chief Clerk. 
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Six months to 


580 


Dk. Boston & Lowell Railroad in Account with f 
1874. 
April 1. To sundry charges as per bill rendered —~-- - $1,410 44 
“ engine-house extension at FE. Cam...---- 8.000 00 
“ draft by Geo. Stark, manager... ..---- 203,258 35 
“ balance, working materials............- 147,574.31 
Ld 


$560,245 10 


Six months ending 
Dr. Boston & Lowell Railroad in Account with 
1874. | 
May 30. To 69 % $13,500.00 for 3 new pass’g’r ears_- $9515 00 
gene “ *~ payments on ac. & ©. Gabiisccenctauwna 116 24 | 
. = do. for engineer's services on plans 30 OO 
July 31. “ do. do. do. SS O00 
eee do. On 00. BG. Wiese oD OO 
Ang. * ~ @CORINGRE'SUOTVION .cuncocte denen vo OO 
sept. Uv. “ paymenteon ac. EB. C. Bale.unckccnccce 2 OO 
ee do. for com. allowed E. B. Patch- 25 O00 
aoe do. engineer's services, Aug.....- 70 OO 
a a. do. do. do. a AD 37 
8 2 Gi inctictssnacnnadee anit eae 156,298 83 


itaheaintiiedaiiae 187,225 94 


J00,290 38 


oe Se aE a 


THE BOSTON & LOWELL RAILROAD CORPORATION ET AL., 4C. | 


April Ist, 1874. 581 


Boston & Lowell and Nashua & Lowell Rai!roads. Cr. 
1874. 

April 1. Balance from Oct. Ist, 1873............... $180,698 82 
Be CR aiiinte dincllitinin esshensoinn semicon 1,410 44 
“ Salem & Lowell R. R. rent avicsuiiiiilaalindios 8,750 00 
™ poe S2efncee © cise eos 10,890 00 
oe ~ Rome 06 qattee R008 icccsdecmenees 116 29 
- da ~*~ Audeveretrest bOGGic eee 1,000 00 
“ do. “ land at Wilmington June.....-- 20 00 
“ into &i end L. é& L: BB ink... 5475 59 
" S @& Eee. @ Acteten BF. ee 12,281 98 
.  “ “investment in Winchester depot. 700 00 
=" % Fee mever BR. Biscucdwee 5,445 62 
= % © Bemted meprovemeniticcdincwc 39,318 56 
a ET 98,135 80 


$360,243 10 


kK. E. Settled as above. 
T. H. WOOD, 
Chief Clerk B., L. & N. R. R's. 


with Sept. 30, 1874. 
) Boston & Lowell and Nashua & Lowell Railroads. Cr. 
1874. 
| April 1. Balance from previous 6 months---------- $147,574 3 
| Bent. 30. By cath.ccccscacs ennccs conse cusnew amet 270 24 
00 © © dtdintintmindannnicmeneenemann 9.315 00 
| Oct. $31. “ Galemh@ ROOON MitORE..ccasscanenes 8,750 00 
| “- “ [ewe & LACIRS GA. ocacdidotinnes 10,890 00 
“ interest on investments in Boston im- 
provements in Mystic River R. R. & 
Te Sy 8) ermerarce en ree eee 68,528 73 
we D GR eeaweis eusedenennen eee 157 37 
“ Net earnings of 6 mos. ‘to ie ee 108,004 73 


$353,290 38 


ness 


— | 


T. H. WOOD, 
Chief Clerk B., L. & N. R. R's. 
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582 Six months to 
Dr. Boston & Lowell R. R. in Account with 
1874. 
October 31. To charge in engineer’s roll_.--------- $64 70 
1875. 
January 1. “ timber, lumber, and iron work for 
widening ft. bridge at Boston ---- 5,768 96 
Ss 8 Buse: & 1008. Gr We oi ee 5.738 24 a 
30. “ lumber for Boston ft. bridge ..----- 3,263 03 
February 25. “ payment on acc’t of building bridge- 86 40 
May 15. “ draft in settlement of 6 mos. to April 
ED ccinitendciseeiananine neiaisena 54,045 88 | 
“ pre. of delet for 6 MOE, onndanecnns 54,145 05 | 
“ balance pro. of working materials on | 
ROT ssccnseisniusserenets shiciiin thditaigelasiaennediaadi 166,648 53 | 


$289,760 79 


— 


— 


Six months to 


Dr. Boston & Lowell Railroad in Account with | 


October 1. To pro. of L. A. Roby’s bill for piles and 
SOG ic tcccnnin ninaiicnnink deal $8,470 69 


“ pro. of cost of 100 coal cars_-----.--- 19,320 00 | 
“ « —“ Mystie wharf expenses, 6 mos. 

SEE 5 Scie siemdbaaiiacceascebien 9,865 38 
“ pro. bridge over Pawtucket canal, 

ITE siccninstiitins eaeinididiieacdean au 14,981 59 ' 
“ balance due in settlement of 6 mos.’ 


aot to Oat. 1, BAe tinetedes 64,996 80 
“balance pro. of working material on 
RINE ves: sensietien ineriolaiiiibeiseceiinaimal ibaa 166,424 20 


$284,058 66 
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| April Ist, 1875. 583 
Boston & Lowell and Nashua & Lowell Railroads. Cr. 
1874. 
Balance for 6 mos. to Oct. Ist, 1874 -.-. $187,223 94 
1875. 
sameary Sl. “ cqaelt cane ccnewccssedesmuneee 11,571 90 
“ Baiem & Lewell ER. Ex ounuiieines 8,750 00 
a “ Lowell & Lawrence R. R........... 10,890 00 
© TOD cnn coe cccesnes seus 1,136 29 
: Boston im provements,6 mos.’ interest. 42,009 28 
“ Winchester “ Or 700 00 
“ Mystic River R. R. ” wiiiee” 8,114 15 
| “ Lexington & Arlington “ ieee 11,155 17 
| “ Blonehets DOARGR.....ascckusmenion 1,750 00 
| “ Lawrence Branch, interest _......-- 988 47 
“ L. & L. and S. & L. investments ..-. 5,475 59 
$289,760 79 


E. E. Settled as above. 
T. H. WOOD, 
Chief Clerk. 


| October Ist, 1875. 

| Boston & Lowell and Nashua & Lowell Railroads. Cr. 
October 1. Balance from 6 mos. to April 1, 1875... $166,648 53 
By Salem and Lowell R. R..--------. “ 8,750 00 
| “ Lowell & Lawrence R. R........... 10,890 00 
| “ Boston improvements, interest sirenintnte 42,029 90 
| “Shee ° «Moe 700 00 
“ Mystic River R. R. ' —_— 7,223 60 
| “ Lexington & Arlington R.R., interest 11,155 17 
“ Stoneham Branch R. R. wee 1,750 00 
“ Lawrence Branch R. R. 2 1,550 37 

“ stock in Salem & Lowell and Lowell 
& Lawrenes BR. i tiennusendein 7,103 59 
7 


Net earnings, 6 mos. to Oct. 1, 1875 -..- 


Settled as above. 
MYRON TAYLOR, 
Chief Clerk. 


398 THE NASHUA & LOWELL RAILROAD CORPORATION VS. 


584 
Dr. Boston & Lowell Railroad in Account with 


Six months to 


To cost of survey of the Middlesex Central railroad.. $14,585 53 


“your pro. of joint material used in the construc- 
tion of the Middlesex Central R. R. above the 
ans't paid OY GIG TORE cenncecnneskinenos 0,429 95 
“ your pro. of arrearage on Middlesex Central, rent 
for 18 monthe to Amt. 2, 3670 nnmwidewindinn tintin 15,525 00 2 
“ your pro. of unsettled ledger balance with Wilton 
RORO EAUNOG saiesersicens intents casnitisitinieintacepaaiaiaaliaiaiaaaaiel 2,909 12 
= Behance te CO oii i cs ome ee 147,293 OS 
“ .working material, April 1, 1676 .....cn<o0ceecen 114,741 3° 


$300,784 07 


oe 


Six months to 


Boston & Lowell Railroad in Account with 


pro. of cost new rolling stock, 6 mos. to 


"SET Oa ne NR foe SOROS RENE oR oe foe OI $12,227 08 
“ pro. building bulkhead at Mystie__ ~~~ -- 0,175 OO 
“ working material, Oct. Ist, 1876 ......--- 129,750 75 
ee I oo ces enesies cs eee es 141,115 60 


$288,268 43 


_— 
iti) a 


he 2. ins hte ee ee eee rene os sae oe P - ee ee eee 
THE BOSTON & LOWELL RAILROAD CORPORATION ET AL., 4C. 


April 1st, 1876. 585 
Boston & Lowell and Nashua & Lowell Railroads. Cr. 
dV working moterial: Ost. 1, 1870 ..acncceumunien $167, 218 17 
“ 6 mos.’ rent of Salem & Lowell B. Bic andiacmeudd 8,750 00 
” do. Low. & Lawrenes * cscs shaded 10.890 00 
“1 year rent of OREO GU 6 ccccncnnqadsnenea 116 29 
oe “ © Andover Gb DowuseO.cccnsseukeukn 1,000 00 
4 tide i 20 00 
“ 6 mos.’ interest to April 1 on $1,200,854. 37, in- 
vested in Boston improvements....-..-..----- 42,029 90 
” ditto on $20,000 at Winchester ._--. ............ 700 00 
' m $229 881.91 in Mystic Riv. R. R. -------- 7,223 60 
o & © GIB 7IOD * Lex. & Ac BE oe 11,155 17 
ve. $50,600 “ Stoneham Br. R. R....-.... 1,750 00 
“ %© .% @@6peeee “ teweenes ©. 7 oie 1,551 77 
“  «& — © $344,674.00 “ Salem & Lowell and Low. 
&@ A i es Mince icccnnunan $12,098 59 
Less dividends received .........-..-.- 7,030 75 
| 5,067 84 
| Net earnings, 6 mos. to April 1, 1876.-..---.--- - 43,311 33 
$300,784 07 


E. E. Settled as above. 


<a 


October Ist, 1876. 
Boston & Lowell and Nashua & Lowell Railroads. 


1876. 
Oct. 1. By working material, April ist, 1876 -....... 
“ 6 mos’ rent of 8S. & L. R. R. to Aug. 15, 1876- 
“ 6 mos.’ rent of L.& L. R. R. to Oct. 1, 1876. 
“ interest paid and accrued in the following 


investments to Oct. 1, 1876, viz: 
| $1,200,854.37, Boston improvements ~..--. 
20,000.00, Winchester yee ae 
229,881.91, Mystic River R.R. “ -.---. 
318,719.20, Lex. & Arlington“ “ 2.2... 
50,000.00, Stoneham Br. “ -u---- 
46,636.46, Lawrence “ 3a 
345,674.00, Lowell & Lawrence and Salem 
& Lowell R. R. stock..... $1,098 59 
RNS GCSE i.chtentennecn anda 5,809 00 


Net earnings, 6: mos. to Oct. 1, 1876 -...-- 


MYRON TAYLOR, Chief Clerk. 


Cr. 


$114,741 39 
8,750 00 
10,890 00 


42,029 90 

700 00 
8,045 86 
11,155 17 
1,750 00 
1,632 27 


6,289 59 
82,284 25 


E. E. Settled as above. 


$288,268 43 


NE a NN 


MYRON TAYLOR, Chief Clerk. 


en P 


586 Six months to 
Dr. Boston & Lowell Railroad in Account with 


1877, March 31: 
To 69 % of payment to Northern R. R. in settlement 


THE NASHUA & LOWELL RAILROAD CORPORATION Vs. 


“2 nr ee $24,667 50 
“ working materialon hand Apr. 1, 1887..--.---- 102,005 19 
REINOD 120 COUN cies citentisnct nna aniaenantial 156,019 61 


$282,692 3 ‘ 


——— ——— 


nr a tr 


Six months to 


Dr. Boston & Lowell Railroad in Account with 


Oct. 1, 1877: 
To 69 % of $28,507.02 expended in filling in Mystic 


SOUP OG Oe hnicnnienicninmeibnadeeee $19,531 84 
Working material on hand Oct. 1, "77.--.-.----- 107,120 21 
Se, CD Sie I iri ceietittccer einen 132,924 36 


on le li, _- 


$259,576 41 


en ee -_ 


gf aaa 
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April 1st, 1877. 587 

Boston & Lowell and Nashua & Lowell Railroads. Cr. 
1877, March 31: 

By prorking material, October 1, 1876 -....-...----. $129,750 75 


“ § mos.’ rent of Salem & Lowell road to Apr. 1,’ 77-- 8,750 00 
“ 6mos.’ rent of Lowell & Lawrence road to Apr. bs eee 10,890 00 


“ 1 year’s rent of cattle station to Apr. 1, 77 ------- 116 29 
a “ 1 year’s rent of Andover St. house ......-..----. 1,000 00 
sata! *.* bene et Wi POOR... cen 20 00 
“ 6 mos.’ interest on investments, as follows: 
$1,200,013.26, improvements in Boston..-.-..---- 42,000 46 
| $20,000.00, improvements in Winchester ---.---- 700 00 
| $229,881.91, Mystic River R. R....... ........-- 8,045 86 
| $515,719.20, Lexington & Arlington R. R.------- 11,155 17 
| $50,000.00, Stoneham Branch R. R.....--------- 1,750 00 
| $46,861.46, Lawrence Branch “  -..... -.-.- 1,640 15 
$545,674.00, L. & L. and S. & L. R.R. 
SPE eG NE EOL CO Re ae $12,098 5 
| Less dividend L. & L. R. R.. $1,221 00 pM 
| Less dividendS.& L. R. R.. 4,995 00 4 
| 6,216 00 : 
5,882 59 


Net earnings, 6 mos., to April 1, 1877 -....-..--.-. 60,991 03 


$282.65 692 30 


ey 


October Ist, 1877. 
Boston & Lowell and Nashua & Lowell Railroads. Cr. 
Oct. 1, 1877: 


By working material, April 1, 1877-....-....-....-. $102,005 19 
| “ six months’ interest on investments, as follows: 
| $1,200,013.26 in improvements in Boston.....--- 42,000 46 
{ $20,000.00 in inyprovements in Winchester ...-- 700 00 
$229,881.91 in Mystic River R. R. .............. 8.045 86 
| $381,719.20 “ Lex. & Arlington R. R............ 11,155 17 
| $50,000.00 “ Stoneham Branch R. R. ..-------- 1,750 00 
$46,861.46 “ Lawrence Branch R. R...-...---.- 1.640 15 
$345,694.00 “ L. &L.and 8S. & L. R. R. 
I is ciiieins Gieih eceachiitebiitmesivtvensbeniian $12,098 00 
Rae GCE die wiaiendin en om 5,809 00 


6,289 59 
Net earnings, 6 mos. to Oct. 1, 1877 ........-...- 85,989 99 


$259,576 41 


— = neti 


MYR ON TAYLOR, Chief Clerk. 


E. EF. Settled as above. 


51—166 
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588 Six months to 
Dr. Boston & Lowell Railroad in Account with 
April 1, 1878: 
To 69 % $3,725.61 expended in Mystic River quay 
im provements............ ..-22------0s---2 $5,706 
“ 69 % of $11,500.00 expended for 50 new dump 
IG. cms exeo-cnitaseanstssiininin in esc cnsetiaiiaialatriidaibeiilsitaianitabatasinitia ‘ 7,935 
“ working material on hand April 1, ’78 145,413 
Delenes due in GRIOIEE, dinnc cde wenminnas 90,482 


Six months to 
Dr. Boston & Lowell Railroad in Account with 


Oct. 1, 1878: 

To 69 % of amount expended at Mystic wharf, 6 mos. 

to date 
“ 69 % of amount expended for new rolling stock, 6 

mos. to date 
“ amount paid on ac. Salem & Lowell rent not charge- 

Gy SE Pin cenccccicans onninnesialaiabbionin 2,187 
“ working material on hand Oct. 1, ’78 109,948 
> Renee Ge Mh COE... 6s. ce diieeetes 129,857 


$258,749 


— 


o>. 


October Ist; 1878. 


April Ist, 1878. : 
Boston & Lowell and Nashua & Lowell Railroads. 
April 1, 1878: 


r ’ ‘ 
‘ q i a ee ee Pg ee Ad, ee .—i, i 
‘ a me aa by gee i s es sl venhilie ‘ OE a a - + ae ' . 
i oe ee eg we, “ ~ fe = es ile » ; 
< on. Nae a See a ea ee “te OC io Ge tS et he : or 
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589 
Cr. : 


$107,120 21 


42,000 46 


1,750 00 


By working material Oct. 1, 1877..-.-.---.--..---.. 
“ 6 mos.’ Interest on investments, as follows: 
$1,200,013.26 in Boston improvements- .--.-. ...--. 
$20,000.00  “ Winchester improvements--....-- 
$229,881.91 “ Mystic River R. R. ............-. 
$518,719.20 “ Lex. & Arlington R. R.-.--.---- 
$50,000.00 “ Stoneham Branch R. R....-.---- 
$46,861.46 “ Lawrence Branch R..R. ....-.---- 
$345,694.00 “L & L.&S.& L.R.R. 
EEE 2 PE NORM area $12,098 59 
BOE GOPR ic cnteenmmninnniaiiiil 6,216 00 
“ rent of cattle station, 1 year to date......---.----. 
“ “© Andover St. house, 1 year to date...-..-.-. 
= © © jene We Sliiecemncrcnseeeeeee 
“ net earnings, 6 mos. to Apr. 1, 1878...........<- 
EK. E. Settled as above. 


$267,538 02 


MYRON TAYLOR, 


Boston & Lowell and Nashua & Lowell Railroads. 


Oct. 1, 1878: ' 
By working material April 1, 1878_-------.---...-.- 
“ mos.’ interest on the following investments: 
$1,200,013.26 in Boston improvements..-...----- 
$20,000.00 “ Winchester “ 
$220,881.91 “ Mystic River BR. RK. ...2....cence 
$318,719.20 “ Lex. & Arlington R. R. ......... 
$50.00000 . © Glemehetd Bt. ..ccccnseuduenuun 
$46,861.46 © 2aweenee BP. cantina dna 
$345,674.00 “ Low. & Lawrence & 8. ’ 
O Ea Ti Ri TR ccc cmednenncnciin $12,098 59 
500 GEOR wicticks inca re entiniae 5,809 00 


Net earnings, 6 mos. to Oct. 1, 1878..--..-.-.--.- 


Chief Clerk. 


Cr. 


$143,413 71 


42,000 46 

700 00 
8,045 86 
11,155 17 
1,750 00 
1,640 15 


6,289 59 


43,754 53 


Settled as above. 


EK. E 
¢ * 
ae de 


$258,749 47 


' MYRON TAYLOR, 


Chief Clerk. 
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590 The following is the opinion of the court in accordance 

with which the demurrers of Charles E. A. Bartlett and of the 
Boston and Lowell Railroad Company to the amended bill of com- 
plaint, filed Nov. 9, 1883, were overruled March 25, 1884. 


Circuit Court of the United States, District of Massachusetts. 


Nasuua & Lowe tt R. R. Corporation ef al. — 
No. 1386, 


Vv. Ke ° 
7 ;' “quity Docket. 
Boston & Lowe.i R. R. Corporation et al. a, 


Opinion of the Court. (March 25, 1884.) 


Newson, J.: 


The bill sets forth in substance that for the term of twenty years 
from and after October 1, 1858, the Nashua & Lowell railroad and 
the Boston & Lowell railroad were operated jointly under a pooling 
contract, by the terms of which both roads were to be placed under 
the control and management of a joint agent, to be appointed by the 
directors of the two corporations, and the joint earnings and ex- 
penses were to be shared in the proportion of thirty-one per cent. of 
the whole to the plaintiff and sixty-nine per cent. to the defendant 
corporation, the division to be made on the first days of April and 
October in each year; that the defendant Hosford was appointed 
and acted as the joint agent under the contract from April, 1875, 
until the expiration of the contract; that the defendant Bartlett, 
who was also the treasurer of the defendant corporation, was ap- 
pointed and acted as cashier of the joint funds; that Hosford, while 
agent, had, in violation of the contract and without authority, paid 
over to the defendant corporation from the joint earnings large sums 
of money, amounting, as alleged, to $208,086.00, being thirty-one 
per cent. of the interest, reckoned at seven per cent., a year from 1872 

to 1878 on the entire outlay of the defendant corporation in 
591 the erection of new passenger stations in Boston and Win- 

chester, in building the Mystic River railroad, and in pur- 
ehasing certain shares of the Salem & Lowell and Lowell & Law- 
rence railroads (after deducting dividends on the shares), the whole 
of which expenditure was, by the terms of the contract, to be borne 
solely by the defendant corporation; that Bartlett, at the termina- 
tion of the contract, in 1878, had in his possession as cashier the sum 
of $60,000 of the joint funds, thirty-one per cent. of which belonged, 
under the contract, to the plaintiff, and that, acting under the direc- 
tion of the defendant corporation, he had refused to pay the plaintiff 
its share thereof, but had either retained such share in his own 
hands or had paid it over to the defendant corporation. The prayer 
of the bill was for an account. 

The Boston & Lowell Railroad Corporation and Bartlett have 
demurred to the bill, assigning various grounds of demurrer. 

By the familiar rules governing courts of equity the plaintiff is 
clearly entitled to equitable relief upon the case stated in the bill. 
The joint earnings of the roads constituted a trust fund in the hands 
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of the joint agent, to be held by him as a trustee for the benefit of 
the two corporations, and to be applied by him in the manner 
specified in the contract. A failure on his part to perform this dut ty 
rendered him liable to account to the party aggrieved. If, throug 
the mistaken or wrongful act of the agent, the Boston & Lowell road 
has received a larger share of the net earnings than belonged to it 
under the contract, the plaintiff is at liberty to follow the fund into 
the hands of the defendant corporation and compel its restitution. 
If, as the defendants argue, the pooling contract was not within the 
corporate powers of the parties to it, that can afford no defence to 
the Boston & Lowell road when called upon to restore to the plain- 
tiff the sums received in excess of its due share. As the contract 
has been fully executed and the defendant road has availed 
592 itself of all the benefits to be derived from it, that corporation 
is now estopped to deny its validity. Still less can the agents 
of the parties set up a defence of this character which is not open to 
their principals. 

Bartlett is properly joined as a defendant. The plaintiff is enti- 
tled to join as defendants with the defendant corporation all per- 
sons into whose hands it can trace any part of the funds of the joint 
management. 

It has already been decided in this case that the plaintiff, as a 
corporation chartered by the laws of New Hampshire, can maintain 
this suit in this court against the defendants, who are citizens of Mas- 
sachusetts, although the plaintiff is a part of a joint or consolidated 
corporation under the laws of New Hampshire and Massachusetts. 
8 Fed. Rep., 458. Corporations thus created are separate for the 
purposes of jurisdiction and to enable each State to exercise control 
over the charters which it grants and over the acts of the corpora- 
tion within its own limits; but the corporations are so far identical 
that they represent each other in suits by or against either of them, 
and the judgments or decrees will bind the whole corporation. 
Horne v. Boston & Maine R. R., 18 Fed. Rep., 50. “The Massachu- 
setts corporation is therefore not a necessary party to this bill. 

The bill waives an answer under oath. By waiving the oath no 
discovery is sought, and it is not necessary to interrogate the de- 
fendants specially and particularly upon the statements of the bill. 
Equity rules, 40, 41. 

The bill prays that the defendant corporation may answer by its 
president, J. G. Abbott. This must be regarded as mere surplusage 
and not as grounds of demurrer. The plaintiff is entitled to the 
answer of the corporation, but has no right to require that it shall 
answer by its president. 

Demurrer overruled. 


593 The following is the opinion of the court in accordance 
with which the final decree dismissing bill with costs was en- 
tered May 5, 1886: 


4 
¥ 
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Circuit Court of the United States, District of Massachusetts. In 
Kquity. 


NASHUA AND Lowertni RAILROAD CoMPANY ) 
”, . No. 1836. 
S0STON AND LOWELL RAILROAD COMPANY ef al. } 


Opinion of the Court. (May 5, 1886.) 


Cott, J. : 
This bill in equity relates to certain transactions growing out of 

a joint-traflic contract entered into between the plaintiff and defend- 
ant corporations. The original contract was for three years, and 
was dated Jan. 29, 1857. By a supplemental contract, dated Oct. 1, 
1858, the parties agreed to an extension for twenty years. The cor- 
porations entered into this contract for the promotion of their mu- 
tual interests through a more efficient and economical joint opera- 
tion and management of their respective roads and for the better 
security of their respective investments, as well as for the conven- 
lence and interest of the public. By the terms of the contract the 
parties agreed to surrender to the joint management the entire con- 
trol of their roads, shops, depots, and other property, reserving only 
such property as was afterwards specified in the contract. The 
parties assumed the joint expenses of operating the roads and 

594 the expenses incident to the working of the Wilton and Stony 
Brook railroads connected with the Nashua and Lowell rail- 

road ; also, by supplemental agreement, the parties assumed the 
contracts existing between the Boston and Lowell and Salem and 
Lowell and Lowell and Lawrence Railroad Companies. They also 
assumed the contract existing between the Nashua and Lowell rail- 
road and the Northern Railroad Company. They also provided 
that all contracts for the transportation of property or persons here- 
tofore made by either party should be assumed and carried out by 
the joint parties, and that all separate contracts necessary for the 
ordinary operation of the roads then made by either party should 
be assumed by the joint parties and the expenses paid from the Joint 
funds. ‘The roads were to be managed by one agent, who should be 
chosen by the combined vote of a majority of the directors of each 
party. ‘The income and expense accounts of the joint roads were to 
be made up by estimate at the close of each month and the net 
balance divided upon the basis agreed upon, subject to a final ad- 
justment at the closing of accounts. It was further agreed that “ on 
the first day of April and October in each year the said accounts 
shall be accurately closed up and balanced by settlement with each 
party and adjusting all previous payments and accounts,” the Boston 
and Lowell Railroad Company receiving as its portion sixty-nine 
per cent. and the Nashua and Lowell Railroad Company thirty-one 
per cent. of the joint net income. It was further agreed that the in- 
denture should be construed as a business contract solely, and in no 
sense a lease of one road to the other vr as a union of the corporate 
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powers or privileges. All controversies arising under the contract 
ut the request of either party were to be submitted to arbitrators. 
After the roads began operation under the joint contract 
595 ~—— large additions in mileage were made, The Stoneham Branch 
was purchased by the Boston and Lowell and the Peterboro’ 
railroad was leased by the Nashuaand Lowell. The Lexington and 
Arlington was purchased and the Middlesex leased by the Boston 
and Lowell. In the proper and legitimate development of the roads 
it became necessary to form connections with the upper roads, so 
called, which connected with the vast country lying to the north 
and west. The main outlet for this whole line of transportation was 
Boston. In order to retain the increasing business, as well as ac- 
commodate the wants of the public, it beeame necessary that the 
joint roads should offer increased facilities for the transportation of 
passengers and freight. 

The facilities of the roads were increased in various ways. The 
directors of the Nashua and Lowell railroad appointed committees 
for the purchase of the Mystic River railroad, for the location of a 
new depot to be erected in Boston, and for the purchase of wharf, 
flats, and terminal facilities in Charlestown and for the providing of 
better terminal facilities in Boston. The joint roads united in the 
purchase of property at East Cambridge, storehouses and wharves 
on Lowell street, Boston, and the Mystic wharf property in Charles- 
town for the purpose of providing suitable accommodations for in- 
creased business. In these purchases the Boston and Lowell railroad 
bought sixty-nine per cent. and the Nashua and Lowell railroad 
thirty-one per cent. of the property. 

The board of directors of the two contracting corporations were 
accustomed to hold their meetings at the station in Boston. Ques- 
tions were put to both boards by the president of both boards. All 
questions in which there was any supposed separate interest or lia- 
bility of the two corporations were put by the presiding officer, first 

to one board and then to the other. Each board had its own 
596 separate clerk and book of records. The joint roads were 
operated under the contract until its expiration, in 1878. 

The present suit relates to two transactions which took place 
under the joint contract—the building of the new passenger station 
in Boston, commenced in 1870 and completed in 1875, and the pur- 
chase of the stock of the Lowell and Lawrence and Salem and Low- 
ell railroads. The plaintiff corporation now seeks to recover back 
its share of the joint receipts expended for these purposes on the 
ground that these acts were unauthorized and illegal ses on the joint- 
traffic contract. 

It is clear from the evidence that, to meet the increased business 
of the joint roads and to retain their connection with other lines, it 
was the opinion of those charged with the management of the roads 
that increased terminal facilities at Boston were necessary. The 
Nashua and Lowell road, through its directors, participated in ne- 
gotiations with the Eastern railroad to thisend. Upon the rejection 
of the plan of a depot to be occupied jointly with the Eastern railroad 
the two corporations united to provide additional terminal facilities. 
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This subject was early brought to the attention of the stockholders 
of the Nashua and Lowell railroad, as appears by the record of the 
meeting of May 25, 1864, when the directors were empowered to in- 
vest the contingent fund of the corporation in lands, warehouses, or 
other real estate for the better accommodation of the business of the 
corporation, either upon the line of the rvad or at the Boston termi- 
nus. In 1869 the directors of both roads sent Gen. Stark, the joint 
manager, to Europe for the purpose of obtaining the best plans for 
the erection of a proper station in Boston. Upon the return of Gen. 
Stark plans for a new station were presented to the board of direct- 

ors of the Nashua and Lowell railroad, and a report in rela- 
597 tion to terminal facilities was made and accepted by the 

directors. The plans having been approved by both roads, 
the question arose as to the manner in which the Nashua and Low- 
ell Company should bear its share of the expense. 

On July 23, 1872, the directors of the Nashua and Lowell railroad 
voted as follows: 

“That the expenditures made and to be made by the Boston and 
Lowell Railroad Company for land and buildings in Boston for a 
new station and the expenditures made and to be made by said 
corporation for the building and completing the Mystic River rail- 
road and for the improvement in Winchester for a new station and 
land for railway purposes, to the amount of $20,000, are to be treated 
in the management of the business under the joint contract exist- 
ing between said corporation and the Nashua and Lowell Railroad 
companies as follows, viz: The said Boston and Lowell Railroad 
Company are to be paid the interest upon such expenditures made 
and to be made, at the rate of seven per cent. perannum, at the end 
of six months, out of the receipts of the joint corporations under 
said contract,and which are to be charged as a part of the expenses 
of operating said railway under said contract; and the cashier of 
said two corporations and treasurer of the Boston and Lowell Rail- 
road Company are hereby directed to make up an interest account 
upon such expenditures to April 1,1572,and pay the amount found 
due to the Boston and Lowell Railroad Company out of the joint 
receipts of said two corporations.” 

On the same day the directors of the Boston and Lowell railroad 
passed a similar vote. In pursuance of this agreement the Boston 
and Lowell railroad borrowed the necessary funds, at seven per cent. 
interest, to construct the Boston station, and issued their bonds 
therefor for twenty years. The evidence shows that better terminal 
facilities in Boston were deemed vital to the interests of the joint 
roads; that the improvements were carried out with the utmost 
good faith on the part of both corporations; that the directors of 

the Nashua and Lowell railrocd frequently discussed the 
598 necessity of such increased te*minal facilities, and finally 
agreed to the same without disseit, and that in the annual 
report adopted by the stockholders of the plaintiff corporation May 
97, 1874, we find in the: appendix thereto a full description of these 
improvements. 
‘The second subject-matter of controversy concerns the purchase, 
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in thesummer of 1871, by the defendant corporation on its separate 
account of a majority of the capital stock of the Salem and Lowell 
and Lowell and Coven railroads. By the contract of Oct. 1, 4858, 
the leases of these roads were assumed by the joint roads. It was 
believed, however, that these leases were without authority of law. 
It was therefore agreed by the joint corporations, through their re- 
spective boards of directors, that the Boston and Lowell railroad 
should purchase a controlling interest in these roads, and that the 
contracting parties during the continuance of the joint contract 
should share the excess of interest upon the purchase-money over 
the amount of dividends earned upon the purchased stock in the 
proportion of sixty-nine and thirty-one per cent. This arrange- 
ment, by which the Nashua and Lowell railroad assumed thirty-one 
per cent. of the cost during the continuance of the joint contract, 
was not confined to the building of the new station in Boston or the 
purchase of the Lowell and Lawrence and Salem and Lowell stocks, 
which the plaintiff in the present bill seeks to repudiate, but a like 
agreement was made as to the station at Winchester and the Mystic 
wharf and Mystic railroad improvements. 

No objection was made by any director or stockholder of the 
ear oy corporation to these acts until June 25, 1877, when, there 
1aving been a change in the board of directors, a vote was passed 
rescinding the vote of July 23, 1872, wherein it was provided that 
the Boston and Lowell Company should receive from the 
Nashua and Lowell Company interest at seven per cent. upon 
thirty-one per cent. of the cost of certain additions made to 
the property of the Boston and Lowell Company. No attention was 
paid by the manager to this vote, but he continued to deduct from 
the joint receipts the amount due from the Nashua and Lowell Rail- 
road Company on account of the improvements and purchases made 
for the joint interest. In 1878, at the annual meeting, the stock- 
holders of the Nashua and Lowell Company passed the following 
resolutions: 4 

“ Resolyed, That the stockholders of this company have learned 
with surprise, from the report of the directors this day presented, the 
fact of the vote passed at the directors’ meeting holden July 23, 1872, 
and the result of that vote thus far in depriving this company of 
more than $150,000, and in bestowing the same upon the Boston & 
Lowell Railroad Company. 

“'Therefore resolved, That in our judgment this vote was passed 
in the interest of the Boston & Lowell Railroad Company and in 
entire disregard of the rights and interests of this company and of 
the terms and provisions of the joint-traffic contract itself. 

“Resolved, That the directors this day elected are requested to 
take proper measures for restoring to the treasury of this company 
the sums so diverted from it by’the Boston & Lowell Railroad Com- 

any.” 
4 In September, 1882, the two corporations entered into an agree- 
ment to submit their differences to arbitration. The plaintiff denies 
that any binding award was ever made. 

Under these circumstances, can the plaintiff corporation recover 
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back the money which was deducted from the joint receipts during 
the continuance of the contract for its share of the expense for the 
construction of the passenger station at Boston and the purchase of 
the stock of the Salem and Lowell and Lowell and Lawrence rail- 
roads. | 
The plaintiff rests the right to relief on two general grounds: 
600 ‘First, that these acts were not duly authorized by the directors; 
and, secondly, that if so authorized the directors had no power 
to bind the corporation. 3 

That the acts complained of were authorized by the directors of 
the plaintiff corporation we think there is no doubt upon the record 
before us. As to the building of the passenger station in Boston, we 
need only now refer to the vote of the directors, July 23, 1872; and 
in respect to the stock purchase, so called, it appears that the direct- 
ors of both roads fully discussed the matter, that the purchase was 
determined upon, and that it was understood by all the directors 
that the excess of interest upon the sum paid for the stock above the 
dividends should be paid by both roads in the proportions fixed by 
the joint contract for the division of profits. It further appears that 
this matter was usually brought up in some form at the monthly 
meetings of the directors of both corporations, without objection from 
any director of the Nashua and Lowell road. Under these circum- 
stances, to hold that the plaintiff corporation is not bound because the 
records of the corporation disclose no formal vote by the directors would 
be contrary to equity; but whatever informality exists in this respect, 
the subsequent acquiescence of the directors would bind the cor- 
poration if they acted within their powers. Cresswell v. Lanahan, 
101 U.S., 347. 

The main question raised in this case is whether the directors 
could bind the corporation in respect tu the transactions complained 
of. ‘The directors of a corporation, except so far as they may be 
expressly or impliedly restrained by the charter, by-laws, or gen- 
eral law, may do any act which the corporation itself can do or ratify. 
Wood’s Railway Law, § 153. The general power of directors to per- 
form all corporate acts refers to the ordinary business transactions 

of the corporation and not to fundamental and organic 
601 changes like increasing its capital stock or leasing its plant. 

Railway Co. v. Allerton, 18 Wall., 233; Thomas v. Railroad 
Co., 101 U.S., 71; Cass v. Manchester Iron and Steel Co.,9 Fed. Rep., 
640. But the agreements entered into by the plaintiff corporation 
respecting the Boston passenger station and the purchase of the rail- 
road stock were not of this fundamental character. The plaintiff 
corporation did not furnish the money for these purposes. All it 
agreed to do in return for the mutual benefits conferred was to pay 
an amount equal to the interest on thirty-one per cent. of the cost 
during the continuance of the contract. Independently of the traffic 
contract, or as supplementary thereto, we fail to see why the direct- 
tors had not the power, if they deemed it for the best interest of the 
corporation, to make these agreements. 

To meet the increased business of the joint roads it was found 
necessary to lease other lines, to increase the terminal facilities at 
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various points, and to make contracts with connecting lines. Some- 
times this was done by each of the joint roads separately, sometimes 
Jointly ; but all the numerous and various plans which were carried 
out during the twenty years of the contract appear to have been done 
in good faith and for a mutual benefit, and without objection from 
any one, until a change of management took place in the plaintiff 
corporation, two years before the expiration of the contract. Under 
these circumstances, it may be said the acts complained of were inci- 
dental to the original contract, or, if not strictly incidental, that they 
were necessary to the proper carrying out of the contract to the best 
advantage of the joint roads and of the public. The acts complained 
of were not the only ones of their kind, but the record discloses other 
transactions of a similar or nearly similar character, about which no 
complaint is made. Under the circumstances presented in this case, 
we think the directors acted within their powers, and that 
602 their acts bound the plaintiff corporation. Aside from this, 
there is much evidence going to prove that the stockholders 
ratified the actsof the directors. Weare aware that this is disputed 
by the plaintiff largely on the ground of the manner in which the 
accounts were kept. Upon the whole, we think the evidence goes 
to show such an acquiescence on the part of the stockholders 
as forbids them, after this lapse of time, from holding the defend- 
ant liable. Again, this contract has been executed. It expired in 
1878. The Supreme Court says, in Thomas v. Railroad Co., 101 U. 
S., 71, 86: “In regard to corporations, the rule has been well laid 
down by Comstock, C. J., in Parish v. Wheeler (22 N. Y., 494), that 
the executed dealings of corporations must be allowed to stand for 
or against both parties when the plainest rules of good faith require 
it.” The plaintiff relies on the case of March v. Eastern Railroad 
Co., 45 N. H.,515. In that case one road was leased to the other 
upon certain terms,and then a change of policy was pursued by the 
lessee, which operated to destroy the benefit or profit which would 
properly accrue to the lessor under the lease. Whatever dicta favor- 
able to the contention of the plaintiff may be found in the case the 
facts are so different that we cannot consider the case as applicable 
to the present one. 
These conclusions make it unnecessary to consider the other ques- 
tions raised. 
Bill dismissed. 


603 Unirep Srates or AMERICA, | 


Massachusetts Tristrict, j 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause in equity entitled Nashua & Lowell R. R. Corporation et al, 
complainants, v. Boston & Lowell R. R. Corporation et al., defend- 
ants, lately determined in said circuit court, and of the proceedings 
therein and of the opinions of the court filed therein. 

In testimony whereof I hereunto ‘set my hand and affix the seal 
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of said circuit court, at Boston, in said 
Seal of the Circuit Court, district, this seventh day of September, 
Massachusetts. in the ‘year of our Lord one thousand 
eiglit hundred and eighty-six, and of the 
Independence of the United States the one hundred and eleventh. 
JOHN G. STETSON, Clerk. 


604 (Bond to Party on Appeal.) 


Know all men by these presents that we, The Nashua & Lowell 
Railroad Corporation, as principal, and Francis A. Brooks and 
Francis V. Parker, both of the city of Boston, as sureties, are held 
and firmly oe unto the Boston and Lowell Railroad Corpora- 
tion, Charles E. A. Bartlett, Ge orge F. Richardson, Rebecca T. Hos- 
ford, and ror te G. Pollard in the full and just sum of twelve hun- 
dred dollars, to be paid to the said corporation, the said Bartlett, 
Richardson, Hosford, and Pollard, their certain attorney, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated the twelfth dav of May, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a term of the circuit court of the United States 
for the district of Massachusetts begun on the fifteenth day of Octo- 
ber, A. D. 1885, in a suit in equity depending in said court between 
The Nashua and Lowell Railroad Corporation, as plaintiff, and the 
said Boston and Lowell Railroad Corporation and the said Bartlett, 
Richardson, Hosford, and Pollard, as defendants, a decree was ren- 
dered against the said Nashua and Lowell Railroad Corporation, 
plaintiff as aforesaid, and the said plaintiff, at the same term of said 
court, having obtained an appeal to remove the said cause to the 
Supreme Court of the United States to reverse the decree in the 
aforesaid suit: 

Now, the condition of the above obligation is such that if the said 
plaintiff shall prosecute its said appeal to effect and answer all dam- 
ages and costs if it fail to make its plea good, then the above obli- 
gation to be null and void; otherwise to remain in full foree and 
virtue. 

Signed, sealed, and delive “y in presenee of— 


NASHUA & LOWELL RAILROAD 


CORPORATION, iis OF 

By CHAS. B. BROOKS, Treasurer. 
FRANCIS A. BROOKS. L. &. 
FRANCIS V. PARKER. } + 


Approved. 
Le BARON B. COLT, 
U.S. Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 


wat - 


| 
' 


office of the clerk of the circuit court of the United States for the 


first circuit and district of Massachusetts. 
Attest: JOHN G. STETSON, 
Clerk U.S. C. C., Mass. Dist. 


605 Stipulation for Abridging the Record, &c. 


Supreme Court of the United States. 


Nasuua & Lowett Rar_roap Corporation, Appellant, 
v8. No. 441. 
Boston & LoweLt RAILROAD CoRPORATION et al. ; 

It is agreed that the clerk of this court, in printing the record 
for hearing in this court on appeal, shall omit so much of the mat- 
ter contained in the transcript of record sent up by the clerk of the 
circuit court for the district of Massachusett as is herein below desig- 
nated and described, to wit: 

The first 36 pages of said transcript, except page 1 containing the 
caption of said cause. 

That portion of the bill of complaint making the first twelve lines 
of original page 46 of said transcript, and the 19th, 20th, 2lst, 
22nd, 23rd, 24th, and 25th lines of original page 47. 

Original pages 61-63 and 65 of said transcript, containing the de- 

murrers of the Boston & Lowell R. R. Co., C. E. A. Bartlett, 
606 and motion of plaintiff below to strike out same, and so 

much of page 67 as contains the answer of C. E. A. Bartlett; 
so much of page 72 (originally page 34) as contains the plaintiff’s 
replication to answer of Bartlett. 

So much of the answer of the Boston & Lowell R. R. Co. on 
originally printed page 42 as made the 29th and 30th paragraphs 
or divisions of said answer. | 

So much of thesame answer on original page 46 as ma le the 36th 
or last paragraph of said answer; also the last ten lines of said origi- 
nal page 46 and the first three lines of page 47. 

Exhibit 2, being the first four lines of page 77, as originally 
printed in circuit court. 

The lower part of page 79 and the whole of page 80, being sec- 
tions 3 and 4 of plaintiff’s by-laws. 

The four bottom lines of page 82 

The last six lines of page 256 and the twenty following pages, 
Nos. 257 to 276, inclusive, being deposition of Charles B. Brooks, 

The first five lines of page 277. 

The last eight lines of page 305. 

The first four lines of page 304 and so much of the lower 
607 portion of page 304 as contains the 5lst and 52nd inter- 
rogatories and answers thereto. 

The lower part of page 308 and upper part of page 309, or so much 


of cross-examination of witness Bartlett as precedes the 81st cross- 


interrogatory. 
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The last seven lines of page 382 and all after page 382 to page 
095, except the last ten lines of page 394. 

Page 473 and the first ten lines of page 474. 

All of page 491 except the first seven lines. 

All of page 497 except the first seven lines. 

Pages 498 to 508, inclusive, except the last seven lines of page 
508. 

The last ten lines of page 509 and page 510. 

The last four lines of page 511. 

Pages 512, 513, 514, & 515, except the last nine lines of page 515. 

Pages 516 and 517, except the last four lines of page 517. 

The lower half of page 518, commencing “on motion of B. F. 
Clark,” and the whole of page 519. 

The middle of page 520, or that portion between the words “ placed 

on file” and the words “Col. John H. George.” 
608 The oath of E. P. Emerson, clerk, on page 521. 
Ali of page 522 except the last four lines. 

All of page 523 except the first ten lines. 

The upper half of page 524—i. ¢., all before the record of the stock- 
holders’ meeting. 

The whole of pages 525 and 526 and the first seven lines of page 
527. 

All below the middle of page 528, commencing with “the whole 
number of shares,” except the four last lines. 

All of page 529 except the last four lines. 

All of page 531 except the resolution introduced by Perley Dodge, 
and passed. 

The first three lines of page 532. 

Pages 533 to 538, both inclusive. 

Fr. A. BROOKS, 
Solicitor for the Nashua & Lowell R. R. 
Corporation, Appellant. 
J. W. BENTON, JR., 
Solicitor for Boston & Lowell Railroad Corporation. 


[Endorsed:] Office Supreme Court U.S. Filed Nov. 15, 1888. 
James H. McKenney, clerk. 
609 | Endorsed:] Supreme Court U. S. 1888, October term. 
No. 166. The Nashua and Lowell R. R. Co., app’t, vs. The 
Boston & Lowell R. R. Co. et a/. Stipulation in regard to printed 
record. Filed Nov. 15, 1888. 

Endorsed on cover: Massachusetts C. C. U. S. No. 166. The 
Nashua & Lowell Railroad Corporation, appellant, vs. The Boston & 
Lowell Railroad Corporation, Charles E. A. Bartlett, and George F. 
Richardson, Rebecea T. Hosford, and Arthur G. Pollard, executors 
of Hocum Hosiord, deceased. Filed October 12, 1886. 


Circuit Court of the Unites States. 


DISTRICT OF MASSACHUSETTS. 


IN EQUITY. 


NasuuaA & LOwELL RarILroaAp CoRPORATION 


i’ 


Boston & LowELL RAILROAD CORPORATION ET AL. 


Sr ee te tn ee ed 


BILL-OF COMPLAINT. 
(PaRTS NOr MATERIAL ARE OMITTED. ) 


To the Honorable the Judges of the Circuit Court of the 
United States for the District of Massachusetts : 


Your orator, the Nashua & Lowell Railroad Corporation, 
a corporation duly established and existing by the laws of 
the State of New Hampshire, and a citizen of said State of 
New Hampshire, brings this its Bill of Coinplaint against the 
Boston & Lowell Corporation, a corporation duly estab- 
lished by the laws of the State of Massachusetts, and a citi- 
zen of said State of Massachusetts, and against Hocum 
Horsford and Charles E. A. Bartlett, of the city of Lowell, 
also citizens of said State of Massachusetts. 

And thereupon your orator complains and says, that said 
Nashua & Lowell Railroad Corporation is, and for many 
years has been, a corporation under the laws of the State of 
New Hampshire, owning « railroad extending from Nashua, 


in New Hampshire, to Lowell, Mass.: and said Boston & 


Lowell Railroad Corporation is, and for many years has 
been, a corporation under the laws of said State of Muassa- 
chusetts, owning a railroad extending frem said Lowell to 
the city of Boston, Mass. 

And your orator shows that in the year 1858 said Nashua 
& Lowell and Boston & Lowell Railroad Corporations 
entered into a contract in writing with each other, by which 
it was agreed that the possession, control and management 
of these two railroads, and the business trattice thereof, should 
be turned over or committed to a single person, to he 
selected Iyy n vote of each of the LWwo Boards ot Directors of 
said corporations, as an agent or manager of both said rail- 
roads, for the term of twenty years, unless or until he 
should be displaced as such agent either by a majority of 
votes ot both of said Boards of Directors or by rt unanimous 
vote of said Boards of Directors ; aud your orator shows that 
the intent of such arrangement was to combine or associate to- 
gether the said corporations as copartners with each other 
In respect to both the earnings and expenses of trattic of both 
of them and the control and management of the two roads, 
for twenty years trom Oct. 1, 1858, it being provided by 
said contract that the Nashua & Lowell Railroad Corpora- 
tion should share in the earnings and expenses of both roads 
to the extent of thirty-one per cent of the whole, and that 
the Boston & Lowell Ratlroad Corporation should share 


therein to the extent of sixty-nine per cent of the whole; a 


copy of which contract vour orator will produce in court 
* . } 


and read in evidence at the hearing of this cause. waitin: 


NASHUA & LOWELL RAILROAD 
CORPORATION. 


by its President, I. A, BROOKS. 


AGREEMENT. 


And now comes the plaintiff and files, as part of the 
amended bill, the copy of the contract referred to in said bill, 
and the said copy is hereto annexed, marked “A.” And 
it is agreed that the said copy is a correct copy of a contract 
made by the plaintiff and defendant corporations, and that 
the same may be used in this suit forall purposes for which 
the original contract might be used if duly produced and 
proved; and it is agreed that said contract “A” may he 
taken as a part of said bill of complaint in the same manner 
as if the same had been originally filed with said bill, and 
made a part thereof. 

KF. A. BROOKS, 
Solicitor for Plaintiff. 
Ss. A. B. ABBOTT, 
Solicitor for Boston & Lowell R. BR. Co. 


DEFENDANT'S PLEA. 

The joint and several plea of the Boston & Lowell Rail- 
road Corporation, Hocum Horsford and Charles E. A. 
Bartlett, defendants to the amended bill of complaint of the 
Nashua & Lowell Railroad Corporation, Jeremiah W. 
White, Cornelius V. Dearborn and Erastus B. Hammond. 

These defendants, by protestation, not confessing or 
acknowledging the matters and things in and by said 
amended bill set forth and alleged to be true in such manner 
and form as the same are thereby and therein set forth and 


alleged, for plea to the whole of said amended bill, say that 


this Court ought not to take further cognizance of or sustain 
the said bill of complaint, because they say that they, the 


said defendants, at the time of tiling said bill, were and still 


are all, each and every one citizens of the State of Muassa- 


chusetts, and that said plaintiffs, at the time of filing sii 
bill, were not and still are not all, each and every one citi- 
zens of another State, but that the said Nashua & Lowell 
Railroad Corporation, one of sail plaintiffs, at the time of 
filing said bill, wasand still is a corporation duly established 
and existing under and by virtue of the laws of the State of 
Massachusetts, and a citizen of said State of Massachusetts, 
and, at the time of filme said bill, was not and still is not 
a corporation established and existing by the laws of the 
State of New Hampshire, and a citizen of said State of 
New Hampshire. All of which matters and things these 
defendants do aver to be true and are ready to verify. 
Wheretore they plead the same to the whole of said amended 
bill, and pray the judgment of this honorable Court whether 
they should be compelled to make any other or further 
answer to said bill. And the said defendants further pray 
to be hence dismissed with their costs and charges in this 


behalf most wrongfully sustained. 


THE BOSTON & LOWELL 
RAILROAD CORPORATION, 
by J. G. Apporr, its President. 
HOCUM HORSFORD, 
by S. A. B. Apporrt, his Attorney. 
C. k. A. BARTLETT. 


ANSWER OF HOCUM HORSFORD’S EXECUTORS. 
PARTS NOT MATERIAL OMITIED. ) 


The Answer of Gronrce F. Ricuarpson, Resecca T. Hors- 
FORD and Artuur G. POLLARD, Kerecutors of the last 
will and testament of Hocum Horsrorp, deceased, one of 


said Defendants to the Bill of Complaint. 


And now the said Richardson, Horstord and Pollard, exee- 
utors as aforesaid, come, and for answer to said bill of com- 
plaint, or to so much thereof as they are advised it is mate- 
rial or necessary for them to answer, say that they are 
informed and believe that the said Hocum Horsford, on or 
about the thirteenth day of July, A. D. 1875, was appointed 
the joint agent ov manager of the Boston & Lowell Railroad 
Corporation and the Nashua & Lowell Railroad Corporation, 
for the purpose of managing said two railroads, under and 
in pursuance of the contract referred to in said bill of com- 
plaint ; but these defendants, on their information and belief, 


deny that he became such manager for the purpose of taking 


and paying over the net earnings of said railroads under and 


in pursuance of said contract, or that any of the net earnings 
of said railroads came into his hands as such agent or mana- 
ger, or that as such agent he became bound to administer 


and account for the net earnings of said railroads. 


And these defendants, without waiving any of the defences 
herein set out, further answering, say, that the Boston & 
Lowell Railroad Corporation is a corporation chartered by 


the Commonwealth of Massachusetts, and duly exists by 
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virtue of the laws thereof, and is a citizen of said Common- 
wealth, and that all the defendants named in said original 
complaintand these defendants are also citizens thereof ; and 


that the Nashua & Lowell Railroad Corporation was origi- 
nally chartered by the State of New Hampshire on the 
twenty-third day of June, A. D. 1835, by an act which 
authorized the construction of a railroad from Nashua, in said 
State, to the State line of the Commonwealth of Massachu- 
setts, a distance of about four miles ; that on the tenth day of 
April, A. D. 1838, the Commonwealth of Massachusetts 
granted a charter authorizing the construction of a railroad 
from the State line in New Hampshire, at the termination of 
the said Nashua & Lowell Railroad in New Hampshire to 
Lowell, in said Commonwealth, a distance of about eleven 
miles; that in the year 1848, the Legislatures of Massachu- 
setts and New Hampshire authorized the union of these two 
corporations in one, and they were so united, and as such 
united corporation, they issued common stock, constructed 
said railroad from Lowell aforesaid to said Nashua, and have 
always operated the same as one corporation ; and said united 
corporation is the complainant in said bill of complaint, and 
the same with which the contract with the Boston & Lowell 
Railroad Corporation, referred to in complainant’s bill of 
complaint, was made ; and these defendants allege that, if any 
claims can be maintained upon the facts alleged in said bill of 
complaint, they can only be maintained by virtue of the 
contract between the Boston & Lowell Railroad Corpora- 
tion, a citizen of Massachusetts, and the Nashua & Lowell 
Railroad Corporation, united as aforesaid, citizens of Massa- 
chusetts and New Hampshire, and the Nashua & Lowell 
Railroad Corporation of Massachusetts, a citizen of Massa- 


chusetts, should be made a party to this bill. 
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Whereupon these defendants pray that they may be dis- 
charged and for their costs. 


GEORGE F. RICHARDSON, 
ARTHUR G. POLLARD, 


Evecutors of the last will and testament of Hocum Horsford. 
for themselves and Rebecea T. Horsford, co-executor. 


DEMURRER OF THE BOSTON & LOWELL RAILROAD 
CORPORATION TO THE AMENDED BILL OF COM- 
PLAINT. 


The Boston & Lowell Railroad Corporation, one of the 
defendants named in the complainant’s bill of complaint, not 
confessing any or all of the matters and things in the said 
bill of complaint as amended to be true in the manner and 
form therein set forth and alleged, doth demur to said bill 
as amended, and for cause of demurrer showeth : — 

First. The plaintiff has not in its said bill of comy ‘sing 
made or stated any case that entitles it to the discovery or 
relief prayed for, or to any discovery or relief from this 
defendant as to the matters contained in said bill or any of 
such matters. 

Second. It appears by said bill that the complainant has 


a full, complete and adequate remedy at law for all the 


claims, matters and things therein set forth. 

Third. It appears by said bill that it is exhibited against 
this defendant and against the other defendants therein 
named for distinct matters and causes, in several of which 
this defendant is in no wise interested or concerned either 
severally or jointly with the other defendants or either of 
them, and that said matters and causes are in no wise 


s 


dependent upon each other, and that the bill is altogether 
multifarious. 

Fourth. It appears by said bill that the defendants, 
Charles E. A. Bartlett and Hocum Horsford, are not, either 
together or separately, liable, interested or concerned with 
this defendant in any cause of action, matter or thing 
charged against this defendant; and that they are wrong- 
fully and improperly joined and made parties defendant with 
this defendant. 

Fifth. In said bill, the complainants pray that certain 
interrogatories shall be answered and certain discoveries 
made personally by Josiah G. Abbott, who is alleged to be 


president of this defendant corporation, although said Abbott 


is not made a party to the bill; and certain discoveries are 


asked for from said Abbott and this defendant by the com- 
plainant, who at the same time expressly waives the oath to 
the answers in which the discoveries asked for are to be made. 
Srvth, It does not appear in said bill that the complain- 
unt has any separate interest or any interest in the contract 
or agreement set forth in the bill under and by virtue of 
which alone it is sought to charge this defendant in this 
cause, and to enforee which alone this bill is exhibited. 
Seventh. It appears in said bill that, if the plaintiff has 
any interest in the agreement or contract set forth in the bill, 
it has such interest jointly with the Nashua & Lowell Rail- 
road Corporation, a corporation chartered by the laws of the 
Commonwealth of Massachusetts, and a citizen of said Com- 
monwealth ; that said last-named corporation is a necessary 
party plaintiff in this bill; that said last-named corporation 
s not joined in this bill, and that discovery and relief prayed 
for in the bill cannot be deereed, if at all, until said last- 


named corporation is joined with the complainant. 


Eighth. The interrogating part of the bill is not drawn 
in accordance with rules of this court, and is wholly informal. 
Wherefore, and for divers other good causes of demurrer 


appearing in said bill of complaint, this defendant doth 


demur thereto, and humbly demands the judgment of this 
Court whether it shall be compelled to make any other or 
further answer to said bill of complaint, and prays to be 
hence dismissed with its costs and charges in this behalf 


sustained. 


S. A. B. ABBOTT, 


Of Counsel for Defendant Corporation. 


ANSWER OF BOSTON & LOWELL RAILROAD 
CORPORATION, 
[PARTS NOT MATERIAL OMITTED. | 

And now comes the Boston & Lowell Railroad, one of 
the defendants, and reserving to itself all and all manner of 
henetit or advantage of exception that can or may be had to 
the manifold uncertainties, errors, omissions and imperfec- 
tions inthe bill of complaint as amended, answers to so much 
thereof as it is advised it is material and necessary to make 
answer, as follows : — 

First. It denies that the plaintiff is a citizen of the State 
of New Hampshire; but avers that it is a citizen of the State 
of Massachusetts. 

Second. It admits and avers that all the defendants are, 
und at the time of filing the bill of complaint were, citizens 
of the State of Massachu-etts. - 

Third. It denies that the Nashua & Lowell Railroad Cor- 
poration is, or fora great number of years has been, a corpora- 
tion under the laws of the State of New Hampshire, owning 


10 


a railroad extending from Nashua, in New Hampshire, to 
Lowell, Massachusetts: but it admits and avers that the de- 
fendant corporation is, and for a great number of years has 
been, a corporation under the laws of the State of Massachu- 
setts, owning a railroad extending from said Lowell to the 
city of Boston, Massachusetts; and it further avers and 
alleges that by an act of the Legislature of the State of New 
Hampshire, and by an act of the Legislature of the Common- 
wealth of Massachusctts, the former enacted on the twenty- 
sixth day of June, A. D. 1838, and the latter enacted on the 


tenth day of April, A. D. 1838, the said Nashua & Lowell 


Railroad Corporation, created by the laws of the State of 


New Hampshire, and the Nashua & Lowell Railroad Cor- 
poration, created by the laws of the Commonwealth of Mas- 
sachusetts, were united and made one corporation, and that 
said two last-named corporations accepted said acts of said 


two States, and organized under the same, and constructed 


and owned a railroad extending from Nashua, in the State of 


New Hampshire, to Lowell, in Massachusetts ; and this de- 
fendant avers that the said Nashua & Lowell Railroad 
Corporation, created by the laws of New Hampshire, never 
owned a railroad extending as aforesaid from Nashua to 
Lowell, and never made the contract set forth in the com- 
plainant’s bill of complaint and made a part thereof; but it 
alleges and avers that said contract was made by the corpo- 
ration created by the laws of the State of Massachusetts and 
the laws of the State of New Hampshire, and this defendant 
annexes copies of said four acts of the Legislatures of New 
Hampshire and Massachusetts, and makes them a part of this 
answer. 

Fourth. It denies that it ever entered into any joint 


trathic contract with the Nashua & Lowell Railroad Corpo- 
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ration, a corporation existing under the laws of the State of 
New Hampshire; but it says that it made and executed with 
the Nashua & Lowell Railroad Corporation, a corporation 
duly established by the laws of the State of Massachusetts, 
and the Nashua & Lowell Ratlroad Corporation, a corpo- 
ration duly established by the laws of the State of New 
Hampshire (which were united as hereinbefore alleged and 
set forth), a joint trafic contract: and it admits that the 
copy filed in this court on the sixth day of November, 1883, 
and made part of the amended bill of complaint, ts a true 


copy of snidl contract. 


The detendant says, upon its information and belief, that 
all the directors of the plaintiff, present at the meeting when 
said vote was passed, and being» quorum of the said directors, 
voted for said vote, but has no knowledge or belief at this 
time of the names of such directors. 

The defendant bas no information upon which it can found 
a belief upon the question whether the meeting at which said 
vote was passed was held at Young's Motel, and therefore 
requires the plaintiff to prove its allegation.in that behalf, if 
it is deemed material. 

THE BOSTON & LOWELL 
RAILROAD CORPORATION, 
by C. E. A. Bartiert, 7 reasurer. 


COMPLAINANTS’ EXHIBIT TRANSCRIPT OF RECORD, 
NO. 1, J. G. S., EX’R. ia 


STATE OF NEw HAMPSHIRE, 
HILLSBOROUGH, 8s. 

At Abbot & Fox’s office, in Dunstable, in said county, on 
this day, being Tuesday, the seventh day of July, in the year 
of our Lord eighteen hundred and thirty-tive, at three o'clock 
in the afternoon, appeared Daniel Abbot, Ira Gay, Benjamin 
KF. French, Peter Clark, Jehn M. Hunt and Charles J. Fox, 
being all the persons named in an Act of the General Court 
of the State of New Hampshire, passed and approved the 
twenty-third day of June, in the year of our Lord eighteen 


hundred and thirty-five, entitled “ An Act to incorporate the 


Nashua and Lowell Railroad Corporation,” the aforenamed 
persons being all that are associated or interested therein, 
except Jesse Bowers, and thereupon said act and the warrant 
calling the first meeting being read, the said persons do agree 
to accept said act of incorporation, and to organize the cor- 
poration, and fulfil the object thereof as soon as may be, and 
in testimony of such acceptance the said persons do hereunto 


respectively sign and subseribe their names. 


IRA GAY. 
DAN’L ABBOT. 
BENJ. F. PRENCH. | 
PETER CLARK. 
CHARLES J. FOX. 


And the said Jesse Bowers hereby agrees to and ratifies 


the same. 


JESSE BOWERS. 


And thereupon it is voted to choose a moderator to govern 
this meeting, and having proceeded to make such choice, Ira 
Gay, Esq., was duly chosen. 

And thereupon it was voted to elect a clerk of said corpora- 
tion agreeably to the charter, and having proceeded by ballot 
to make such choice, Charles J. Fox, Esq., is found duly 
elected. 

And thereupon it is proposed that the said Charles J. Fox 
do take and subscribe the following oath of office : — 

I, Charles J. Fox, being duly chosen clerk of the Nashua 
& Lowell Railroad Corporation, do solemnly swear that I 
will faithfully and impartially discharge and perform all the 
duties incumbent upon me in that office according to the best 
of my abilities and agreeably to the rules of law and the 
charter, by-laws, and votes of said corporation, so help 
me God. 

CHARLES J. Fox. 


HILLSBOROUGH, 88. 
JuLy 7, 1835. 
Then the aforesaid Charles J. Fox personally appeared, 
und took and subseribed the foregoing oath of office. 
Before me, 
DANIEL ABBOT, 
Justice of the Peace, 


Which said oath of office having been duly administered by 
Daniel Abbot, Esq., a justice of the peace for said county of 
Hillsborough, to the said Charles J. Fox, he was declared 
duly elected and qualitied to act as clerk of said corporation, 


und he proceeded to act accordingly. In testimony of all 
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which, we, the said associates, have hereunto respectively 


signed our names. 


IRA GAY. 

DANL ABBOT. 
BENJ. F. FRENCH, 
PETER CLARK. 
CHARLES J. FOX. 


And I. the aforenamed Jesse Bowers, have hereunto set 


my hand in approval thereof. 


JESSE BOWERS. 


Thereupon, it was voted that the clerk record the aet of 


incorporation in the record book of said corporation, and 


certify the same on the record. 


STATE OF NEW HAMPSHIRE. 
IN THE YEAR OF OUR LORD ONE THOUSAND EIGHT HUNDRED 
AND THIRTY-FIVE. 


AN ACT TO INCORPORATE THE NASHUA & LOWELL RAILROAD 


CORPORATION, 
Be it enacted, etc. 


Section 1. That Jesse Bowers, Ira Gay, Daniel Abbott 
Benjamin F. French, John M. Hunt, Peter Clark and 
Charles J. Fox, their associates, successors and assigns, be 
and hereby are constituted and made a corporation by the 
name of the Nashua & Lowell Railroad Corporation; and 
hy that name may sue and be sued, prosecute and detend to 
final judgment and execution, and may have and use a 
common seal, and the same may alter and renew at pleas- 


ure; and may also make, ordain, and put in execution all 
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such by-laws and regulations (not being contrary to the 
constitution and laws of this State) as shall be necessary, 
proper and convenient for the government of said corpora- 
tion, the due management of its concerns, and the preserva- 
tion and proper use of -aid railroad; and shall be and 
hereby are vested with all the powers and privileges, and 
subject to all the liabilities, which by law are incident to 
corporations of a similar nature. 

Sect. 2. That said corporation be and hereby is em- 
powered to locate, construct and keep in repair a railroad 


from any point in the southern line of the State, to some 


convenient place in or near Nashua village, in Dunstable, in 


such manner as they shall deem most expedient, and to take 
toll for all passengers and property of all descriptions con- 
veyed upon the same or any part thereof; and for this 
purpose may lay out said railroad not exceeding six rods 
wide, and may take as much more land as may be necessary 
for stone and gravel, for embankments, cuttings, walls, 
bridges and abutments for the proper construction of said 
railrond : Provided, that all damages occasioned by taking 
the same shall be determined in the manner hereinafter pro- 
vided’; and that the transportation of persons and property, 
the construction of wheels, the form of cars and carriages, 
the weight of loads, and all other matters and things in 
relation to the use of said road, shall be im conformity to 
such rules, regulations and provisions as the directors shall 
from time to time prescribe and direct. 

Sect. 3. That said corporation be and is hereby author- 
ized, for the purposes aforesaid, to purchase, take, hold, 
improve, and convey real and personal estate of every kind, 
and to erect thereon such depots, storehouses, toll-houses 


and other buildings as they may think expedient, to such 
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amount as they may fiad sufficient for the completion of said 
railroad and the management of its concerns: provided, 
said amount shall not exceed three hundred thousand dollars. 

Secr. 4. That the said Jesse Bowers, Daniel Abbott 
and Ira Gay, or any two of them, may call the first meeting 
of said corporation, by giving to each of the members seven 
days’ previous notice, at which meeting a clerk shall be 
chosen, who shall be sworn to the faithful discharge of the 
duties of his office, and it shall be his duty to record the 
doings and proceedings of said corporation, and to perform 
such other services as the by-laws of said corporation may 
require. And at the same or any subsequent meeting duly 
holden, the members of said corporation may prescribe the 
time and manner of calling, holding and managing future 
meetings; may divide the capital stock, or such portions 
thereof as they may deem suflicient for the time being, into 
shares, and prescribe the mode im which the same shall be 
holden and transferred; may make or provide for the 
making of assessments on said shares, from time to time as 
occasion may require, provided that assessments shall not 
exceed in the whole the sum of twenty-five dollars on each 
share, and fix the time and mode of payment; may appoint 


and constitute such officers, servants or agents of the said 


corporation as they shall think expedient, and prescribe their 


respective duties and powers; and may do or transact 
any other matter or thing relating to the property, business 
or concerns of said corporation. And each member shall 
he entitled to one vote for each share he owns or holds in 
said corporation, and absent members may be represented 
and vote by proxy, authorized thereto by writing filed with 
the clerk of said corporation; and all questions shall be 


decided by a majority of votes cast : provided, that no vote 
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shall be given by any proprietor for any share owned or held 
hy him exceeding one tenth of the whole number of shares. 

Sect. 5. That the shares aforesaid shall be liable and 
holden for the payment of all assessments legally made 
thereon ; and in case of the neglect or refusal of any mem- 
her to pay the assessments on liis share or shares, the same 
or so many of them as may be sufficient to pay the amount 
of such assessments, with interest and expenses of sale, may 
be sold and transferred for the payment of the same, in such 
manner as may be prescribed by the by-laws of said corpora- 
tion: provided, that if it be necessary to raise a sum 
exceeding twenty-five dollars on each share, the same shall 
he done by creating new shares. 

Sect. 6. That when the lands or other property of any 
feme covert, infant, spendthrift, or person non compos mentis, 
shall be necessary for the construction of said railroad, the 
husband of such feme covert, or the guardian of such infant, 
spendthrift, or person non compos mentis, may release all 
dumages for any land or property taken and appropriated as 
aforesaid, as fully as they might do if the same were holden 
in their own rights respectively. 

Secr 7. That said corporation shall be holden to pay all 
damages, arising to any person or corporation by taking 
their land for said railroad, when it cannot be obtained by 
voluntary agreement, on petition to the Court of Common 
Pleas, in the mode provided by law for the recovery of dam- 
ages, occasioned by the laying out of highways by order of 
said court. 

Sect. 8. That said corporation be and hereby ts author- 


ized to cross anv canal, or to cross, raise, lower or run 


along any turnpike, highway, or other way: provided that 


said railroad shall be so constructed as not to obstruct the 
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safe and convenient use of the same; and if said railroad 
shall not be so constructed, the proprietors of such canal or 
turnpike, the owner of such private way, or the selectmen 
of the town in which such highway may be situated, as the 
ease may be, shall be entitled to an action on the case against 
said corporation, and may recover reasonable damages : 
provided, however, that the proprietors, owners, or select- 
men, aforesaid, as the case may be, shall, before action 
brought, file with the clerk of said corporation a particular 
description in writing signed by them, of all such alterations 
as they may deem necessary, and shall specify therein, and 
allow a reasonable time to said corporation for making said 
alterations; and provided further, that no action shall be 
sustained as aforesaid, unless brought within one year after 
the time allowed for making such alterations shall bave 
expired. 

Sect. 9. That said corporation shall substantially con- 
struct and keep in good repair all bridges, abutments, foun- 
dations, walls and embankments which may be necessary 
for safely and conveniently crossing any canal, or crossing, 
passing over, under or along any turnpike, highway or 
other way; and when any public highway shall hereafter be 
laid out by the selectmen of any town, or by order of the 


Jourt of Common Pleas, across said railroad, said corpora- 


tion, being thereto required in writing by the selectmen of 


the town where such highway may cross said railroad, shall 
make such alterations in said railroad as may be necessary 
to the proper construction of said highway, and the conven- 
ient and safe use thereof, and the same constantly maintain 
and keep in repair; and in default thereof shall be liable in 
dumages to the party injured, and also to prosecution by 


indictment and fine, to the use of the county wherein such 


ee 
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default may take place, at the discretion of the court before 
whom the same may be tried. 

Secr. 10. That no other railroad shall be granted, 
within thirty years from the completion of the railroad 
granted in this act, running parallel with, or which isa 
substitute for the same, or any part thereof, within five 
miles of the same: provided, however, that any railroad may 
be granted running to meet the railroad granted in this act 
ut its termination, anything herein contained to the contrary 
notwithstanding ; and provided further, that if the location 
of said railroad be not tiled with the Secretary of State on or 
before the first day of July, in the year of our Lord one 
thousand eight hundred and thirty-six, or if said railroad 
shall not be commenced, and the sum of four thousand dol- 
lars have been laid out and expended on the same, within 
three years from and after the passage of this Act, or if the 
same shall not be completed so that passengers and property 
may and shall be conveyed on the same within five years 
from this time, then this act shall be null and void. 

Sect. 11. That if any person shall wilfully, maliciously 
or wantonly, and contrary to law, obstruct the passage of 
any engine or carriage upon said railroad, or in any way 
injure or destroy said railroad or any part thereof, he, she 
or they, or any person aiding or abetting in such trespass, 
shall forfeit and pay to said corporation for every such 
offence, treble such damages as shall be proved, to be sued 
for and recovered before any court proper to try the same. 
And such offender shall be liable to indictment, by the grand 
inquest for the county in which such trespass shall have been 
committed, for any offence aforesaid; and on conviction 
thereof shall pay a fine not exceeding five hundred dollars, 


nor less than thirty dollars, for the use of said county, o1 
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may be imprisoned for a term not exceeding one year, at the 
sdiscretion of the court before whom such conviction may be 
had. 

Secr. 12. That said corporation be and hereby is author- 
ized to extend said railroad, from its termination at the 
southern line of this State into and through the Common- 
wealth of Massachusetts, to meet the Boston & Lowell 
Railroad, whenever said Commonwealth will empower said 
corporation so to do, with. such powers, liabilities and 
restrictions as may be deemed expedient; and for this pur- 
pose said corporation may increase their capital stock and 
create new shares, as said commonwealth may authorize 
them to do. 

Sect 15. That the Legislature may authorize any com- 


pany to enter with another railroad at the termination of 


said Nashua & Lowell Railroad, at Nashua village, in said 
Dunstable, or between the factories of the Jackson Company 
in said Dunstable and Merrimac River, paying for the right 
of using the same or any part thereof such a rate of toll as 
the Legislature may from time to time prescribe, and comply- 
ing with such rules and regulations as may be established 
by said Nashua & Lowell Railroad Corporation ; and that 
it shall be the duty of the directors of said company, from 
year to year, on or before the second Wednesday of June, 
verified by the affidavit of at least two of them, to make a 
report to the Legislature of their acts and doings, receipts 
and expenditures, under the provisions of this act, and their 
books shall at all times be open to the inspection of any 
committee of the Legislature appointed for that purpose. 
And if said corporation shall unreasonably neglect or refuse 
to make such report, at the expiration of every year after 


he opening of said railroad, for every such neglect or 
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refusal, they shall forfeit and pay to the use of the State 
4 sum not exceeding five thousand dollars, to be recovered 
by actionor indictment in any court of competent jurisdic- 
tion. 

SecT. 14. That if, after the expiration of five years from 
and after the completion of said road, the net income or 
receipt from tolls and other profits, taking the five years 
tforesaid as the basis of calculation, shall have amounted to 
more than ten per cent per aunum upon the cost of the road, 
the repairs and all expenses incident thereto, the Legisla- 
ture may take measures to alter and reduce the rate of tolls 
and other profits in such a manner as to take off the over- 
plus for the next five years, calculating the amount of trans- 
portation upon the road to be the same as the five preceding 
years ; and at the expiration of every five years thereafter, 
the same proceedings may be had: provided, that it shall be 
in the power of the State, at any time during the continu- 
ance of the charter hereby granted, after the expiration of 
twenty years from opening, for use’ of the’ railroad herein 
provided to be made, to purchase of the said corporation the 
said railroad, and all the franchise, property, rights and 
privileges of said corporation, by paying to said corporation 
sum equal in amount to their capital expended, with such 
further sum, after deducting the net income by them re- 
ceived, as shall make their net income equal to ten per cent 
on said capital annually. 

Secr. 15. That nothing in this act contained shall pre- 
vent the Legislature from granting any charter, for a com- 
pany to construct a railroad commencing at the southerly 
line of the State, in either of the towns of Hudson, Pelham 
or Salem, to thence run northwardly to Concord; provided 


such railroad shall be laid out and constructed on the east 
; 
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side of Merrimac River, as far northwardly as Amoskeag 
village, in Goffstown. 


Sect. 16. That nothing in this act shall be so construed 


a 
as to affect the rights of any railroad corporation heretofore 
granted, and that the Legislature of this State may at any 
time hereafter alter, amend or modify this act, or any of its 
provisions. 
Approved, June 23. 1835. 
C. G. ATHERTON, 
Speaker of Tlouse of Representatives. 
CHARLES F. GOVE, 
President of the Senate. 
Approved June 23, 1835. 
WILLIAM BADGER, abi 
Governor. 
SECRETARY OF STATE'S OFFICE, June 26, 1835. 
| hereby certify the foregoing to he nu true cOpy of the 
original act now on file in this office. 
RaLpu MErTcCALP, 
Secretary of Slate. 
A trueec Opy, 
Attest: Cuarues J. Fox, Clerk. 
Voted, That the warrant of notice issued by Jesse Bow- < 


ers, Ira Gay and Daniel Abbot, to call this meeting, be 
recorded, and also that the original be duly tiled with the 


clerk, 


=” 
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To Benjamin F. French, John M. Hunt and Charles J. 
Fox, all of Dunstable, and Peter Clark, of Francistown, all 
in the county of Hillsborough, and State of New Hampshire. 

By virtue of an Act of the Legislature of said State, made 
and passed the twenty-third day of June, A. D. 1835, 
entitled “An Act to incorporate the Nashua & Lowell 
Railroad Corporation,” among other things authorizing the 
subscribers, or any two of them, to call the first meeting of 
said corporation by giving to each of the members seven 
days’ previous notice. 

You are hereby notified that the first meeting of said cor- 
poration will be held at the office of Abbot & Fox, in said 
Dunstable, on Tuesday, the seventh day of July, A. D. 
1835, at 3 o'clock P. M. 

First. To choose « moderator to govern said meeting. 

Second. To choose a clerk of said corporation, to be 
sworn, agreeably to law, to the performance of his duties. 

Third. To choose such commitiees or agents as may be 
thought necessary, and to prescribe their ditties. 

Fourth. To agree upon the mode of calling future meet- 
ings, and to do and transact such other business as may be 
thought proper coming within the provisions of said act. 

Dated at Dunstable, this twenty-ninth day of June, A. D. 
1835. . 
JESSE BOWERS. 
IRA GAY. 
DANIEL ABBOT. 


Authorized hy said act to call the first meeting of said Corporation. 


DUNSTABLE, July 7, 1835. 
We, the undersigned, severally acknowledge that we have 


received due notice of the within-named meeting of the pro- 
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prietors of said corporation, and that we have met at the 
time and place within mentioned accordingly. 
BENJAMIN F. FRENCH, ” 
JOHN M. HUNT. 
PETER CLARK. 
CHARLES J. COX. 


A true copy of said warrant and acknowledgment. 
Canes J. Fox, 
Clerk. 


Voled, That Daniel Abbot, listy., he empowered to act as 
anagent to procure an engineer to make a survey of the 
route for the contemplated railroad, and that he report his 
doings as soon as may be and to make all other necessary 
arrangements for said survey. a 

Voted, That this meeting be and stand adjourned, to meet 
at the same place, to-morrow, at 2 o'clock P.M. 

A true record of the proceedings of siticl corporation, 

Cnarces J. Fox, 
Clerk. 


Ata meeting of the stockholders of the Nashua & Lowell 
Railroad Corporation, holden at the Washington [lcuse, in 
Nashua village, on Monday, May 30, A. D. 1836, the fol 
lowing gentlemen were duly elected directors of said corpo- 


ration :— 


DANIEL ABBOT. PETER CLARK. 
Ima Gay. Joseru GREELEY. ll 
JESSE Bowens. Roperr REAb. 


(‘HARLES Gi. ATIFERTON., 


Attest: JOHN La. (LARK, Clerk of said Corporation. 
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A Recorp or THE PROCEEDINGS OF THE DIRECTORS OF 
THE Nasnua & LOWELL RAILROAD CORPORATION. 

At il meeting of the directors ot said corporation, holden 
at the office of Abbot & Fox, in Dunstable, on Monday, May 
30, A. D. 1836, at 7.30 o'clock, Pp. M. 

Present: Daniel Abbot, Ira Gay, Jesse Bowers, Charles 
G. Atherton, Peter Clark, Joseph Greeley and Robert 
Read. 

Ira Gay was chosen chairman. 

On motion of Mr. Abbot, 

Voted, To proceed to the choice of a directors’ clerk, and 
John L. Clark was duly elected. 

The said Clark then appeared, and manifested his accept- 
ance of the office and took the following oath : — 

I, John L. Clark, being duly elected clerk of the directors 
of the Nashua & Lowell Railroad Corporation, do solemnly 
.swear that IT will faithfully and impartially discharge and 
perform all the duties incumbent upon me in my said 
capacity, according to the best of mv ability‘and agreeably to 
the rules of law and the charter, by-laws and legal votes of 
said corporation, so help me God. 

Joun L. CLARK. 


HILLSBOROUGH, 8s. May 30, 1836. 
Then the said John L. Clark personally appeared and took 
the foregoing oath by him subserthbed. 


Betore me, 
(', G. ATHERTON, 


Justice of the Peace. 


(ny motion, proceeded to the choice of it president, and 


Hon. Daniel Abbot was duly elected. 
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Voled, That a committee of two be chosen to make inquiry 
for a suitable room in which to hold future meetings of the 
directory ; that said committee ascertain the terms of Col. 
Baldwin, the engineer. Peter Clark and Joseph Greeley 
were chosen on said committee. 

lofed, That three hundred copies of the charter and = by- 
laws of said corporation be printed for the use of the same, 
and that the clerk procure the same. 

lufed, To choose a committee to wait upon the engineer 
and attend Lim in the surveys for the location of the Nashua 
& Lowell Railroad. Messrs. Gay and Greeley were ap 
pointed On ssid committee. 

Voted, That the meeting stand adjourned, to meet to-mor- 
row evening, at half past seven o'clock, at the same place. 

A true record 

Attest: Joun L. Ciark, Clerk. 


Orrick or ApBpot & Fox, Turespay Eventinac, May 31, 
A. D. 1836. 


Met pursuant to adjournment. Present: D. Abbot, Tra 
Giay, P. Clark, J. Greeley and R. Reed. 

Voled, That the meeting stand adjourned, to meet on 
Friday next, at 4 o'clock p. M., at this place. 

A true record : 

Attest: Joun L. Crark, Clerk. 


Orrice or Apnpor & Fox, Fripay, 4 oOcLOocK P. M., JUNE 
De A. 1). LS56, 

Met pursuant to adjournment. Present: Daniel Abbott, 

Jesse Bowers, Peter Clark, Joseph Greeley and Robert 


Reed. 
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Voted, That Charles J. Fox be a committee to prepare an 
act embracing generally the provisions contained in the 
Revised Statutes of Massachusetts, empowering county com- 
missioners on roads to settle the damages in relation to rail- 
road corporations, taking the lands of individuals; and that 
said committee take all proper measures that may be neces- 
sary to procure the passage of said act at as early a day, 
the present session of the General Court, as practicable ; 
and, if that cannot be done, to procure an alteration in the 
present law, allowing railroad corporations to petition for 
com. to settle damages. 

Voled, That Charles’ .J. Fox be a committee to procure 
printed, for the use of the corporation, one hundred copies of 
blank bonds for the conveyance of lands to the corporation. 

Vofed, That Daniel Abbot be a committee to procure a 
common seal for the corporation, with sueh device as he 
may think proper. 

Voted, That Ira Gay, Joseph Greeley and Peter Clark 
he a committee to attend upon the engineer in his further 
surveys. 

Voted, To adjourn sine die. 

A true record. 

Attest: Jonn L. Criark, Clerh. 


At a meeting of directors, March 6, 1838, present : Abbot, 
Clark, Holbrook, Greeley and Bowers, under an Act of the 
Levislature of the State of New Hampsh ive, passed June 23, 
1835, held at Nashua, March 6, 1838, it was 

Voted, That Daniel Abbot and Henry Upham be a com- 
mittee, in behalf of said corporation, to urge the passage of 
a law by the Legislature of the Commonwealth of Massachu- 


setts, at their present session, authorizing said corporation 
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to unite with a corporation of the same name established by 
an Act of the Legislature of Massachusetts, passed April 16, 
PRH6. And said committee are tustructed to appear before 
any committee of said Legislature, and request the passage 
of an act for the purpose aforesaid, 

Adjourned sme dre, 

A true reeord. 

Attest: P. CLark, Jr., Clerk. 


ACTS OF MASSACHIIUSETTS AND NEW HAMPSHIRE 
LEGISLATURES RELATING TO THE NASHUA & 
LOWKRLL RAILROAD CORPORATION, PASSED IN 
1836 AND IN. ISS8, 

CHAPTER 249. MASSACHUSETTS LAWS, 1836. 


1N ACT TO ESTABLISH THE NASHUA & LOWELL RAILROAD 
CORPORATION, 
Be a enacted, elec. 

Section 1. That Jesse Bowers, Ira Gay and Daniel 
Abbot. their assoOcINtes anil SuCCeSSOrs, Are hereby made it 
corporation by the name of the Nashua & Lowell Railroad 
Corporation, with all the powers and privileges, and subject 
to all the duties, liabilities and provisions contained in that 
part of the thirty-ninth chapter of the Revised Statutes, 
passed November the fourth, in the year one thousand eight 
hundred and thirty-tive, which relates to railroad corporations | 
and in the forty-tourth chapter of said Revised Statutes ; and 
sud corporation ts hereby authorized and empowered to locate, 
construct and tinally complete a railroad from Lowell, in the 
county of Middles x, to form a junction with portion of said 
Nashua & Lowell Railroad, lying within the State of New 


Hampshire ; the proposed railroad commencing and pursuing 
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the course following, viz. : commencing at the western ter- 
mination of the straight line near the car house of the Boston 
& Lowell Railroad; thence passing along the northern 
bank of the canal, about eighteen hundred feet, to a point a 
little westerly of the bridge over the same; thence westerly, 
curving a little to the north, about one hundred and seventy 
rods, to a point in said canal, about forty rods south of the 
guard locks; thence crossing said canal, and running west- 
erly in the same direction, curving slightly to the south, about 
two hundred and fifty-six rods, to a point about ten rods 
south of Black Brook, crossing the highway about forty rods 
east of Whitney’s house; thence westerly, crossing Black 
Brook, and continuing a straight line about one hundred and 
twenty rods, to the second lock of the locks at the head of 
Middlesex Canal; thence crossing said lock, and passing 
along near the south bank of Merrimae River, about one 
mile, to the margin of the Merrimac, at the hill, about 
ninety-five rods east of Stony Brook ; thence curving gradu- 
ally to the north, to a point near the mouth of said brook ; 


thence crossing said brook, and curving gradually to the 


a 
5 
south, about three hundred and sixty-six rods, to the Middle- 
sex turnpike gate; thence passing near the eastern side of 
said turnpike, about two miles, to a point near the head of 
said turnpike ; thence curving to the south, on the southern 
bank of the Merrimac, to the mouth of Biscuit Brook; 
thence curving northerly, and passing up the westerly bank 
of the Merrimac to the mouth of Buttertield’s Brook ; thence 
passing said brook, and leaving said bank, and curving 
gradually to the west, round the brow of the ridge, across 
the Horseshoe Bend, about one mile and one hundred rods, 
to the mouth of Howard’s Brook ; thence crossing the same 
near its mouth, and running along the bank of the Merrimac, 
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to the northern line of the State, so as to unite with that 
part of the Nashua & Lowell Railroad lying within the 
State of New Ilampshire ; or the said corporation may com- 
menve their road at some convenient point near the Boston 
& Lowell Railroad, south of the Patucket Canal, and run 
near the margin of said canal, till they meet the line before 
described. 

Sect. 2. The capital stock of said corporation shall con- 
sist of a sum not exceeding three hundred thousand dollars, 
to be divided into shares of one hundred dollars each: and 
said corporation may purchase and hold such real estate as 
may be necessary for a depot and other purposes connected 
with the use of said road. 

SecT. 3. Said corporation are hereby authorized to enter 
with their railroad on that point of the Boston & Lowell 
Railroad designated in the first section of this act, or within 


thirty rods in either direction from said point, paying for the 


right to use the same, or any part thereof, such a rate of 


toll as the Legislature may from time to time prescribe, 
and complying with such rules and regulations as may be 
established by said Boston & Lowell Railroad Corporation, 
by virtue of the fifth section of their act) of corporation ; 
provided, however, that if shall he the duty of the COPpPora- 
tion hereby created to enter the said Boston & Lowell 
Railroad by such turnouts or switches as will pot unreason- 
ably incommode the travel upon the said Boston & Lowell 
Railroad, and pay all the expenses incident to and in con- 
sequence of any alterations necessary in said Boston & 
Lowell Railroad, to enable them to enter upon it in a 
proper manner. 

Sect. 4. Ifthe amount of stock of said railroad shall 


not have been subscribed for. the corporation organized 
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and the location of the road filed with the county commis- 
sioners of the county of Middlesex previous to the first day 
of January in the year one thousand eight hundred and 
thirty-seven; or if said corporation shall fail to complete 
said road on or before the first day of September in the 
year one thousand eight hundred and thirty-eight, this act 
shall be void. 

Sect. 5. Nothing contained in this act shall authorize 
said corporation to erect any pier or other obstruction in 
the Patucket or Middlesex Canal, and if they construct 
their railroad across either of said canals they shall not 
in any way obstruct the safe and convenient use of said 
canals. 

Sect. 6. The Legislature may, after the expiration of 
four years from the time when this railroad shall be open 
a for use, from time to time, alter or reduce the rate of tolls 

and other protits upon said road, but the said tolls shall not, 
without the consent of said corporation, be so reduced as 
to produce with said profits less than ten [per cent per 
annum. | | 


Approved April 16, 1836. 


CHAPTER 21, NEW HAMPSHIRE LAWS, 1838. 


Aw Act TO UNITE THE NASHUA AND LOWELL RAILROAD CORPORA- 
TIONS OF MASSACHUSETTS AND NEW HAMPSHIRE, AND FOR 


OTHER PURPOSES. 


.* Be it enacted, etc.: 
Section 1. That the two corporations under the name 
of the “Nashua & Lowell Railroad Corporation,” one of 


which charters was granted by the Legislature of this State, 
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the twenty-third day of June, one thousand eight hundred 


and thirty-five, and the other by the Legislature of the 


Commonwealth of Massachusetts, the sixteenth day of 


April, one thousand eight tundred and thirty-six, are 
hereby authorized, from and after the time when this  aet 
shall take effect, to unite said corporations; and all the 
tolls, franchises, rights, powers, privileges and property 
of the said two corporations shall be held and enjoyed by 
the stockholders in each and both, in proportion to their 
number of shares therein. And from and after the time 
said corporations shall be united, all property owned, ac- 
quired or enjoyed by either of said corporations shall be 
tuken and accounted to be the joint property of the stock- 
holders, for the time being, of said two corporations. 

Sect. 2. That from and after the time said corporations 
shall be united, all the stockholders shall be entitled to the 
same notice, and shall enjoy the same right of voting. 
And all meetings shall be warned and held by the associated 
stockholders pursuant to the by-laws of said corporations, 
and such meetings shall be legal to choose all ofhcers of 
said corporation and to transact any other business which 
other railroad corporations might of right do: provided 
always, that there shall be at least one officer in each State, 
who is an inhabitant thereof, on whom process against said 
corporation may be served, and that the books and registry 
of one corporation shall be taken to be the books and regis- 
try of the other corporation. 

Secr. 3. That the share or shares of any stockholder in 
said company shall be liable to attachment and execution, 
in the State where such stockholder, at the time of such 
attachment or execution, shall reside, or inhabit: provided 


always, that a true and attested copy of such attachment or 
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execution shall be left. at the time of service, by the officer 
serving the same, with the clerk, or any director of said 
corporation, or at his usual place of abode, in the State 
where such attachment or execution shall be served. 

Sect. 4. That the said corporation shall keep separate 
accounts of the expenses which have arisen, or shall arise, 
in construction of the portions of said railroad situated in 
the States of Massachusetts and New Hampshire respectively, 
and of all the expenses which would have properly be- 
longed to the respective cqrporations, as if this act had not 
heen passed, until the same shall be completed in both 
States. And there shall be two commissioners appointed, 
who shall hold their offices for the term of four years, 
whose duty it shall be to ascertain what proportion of the 
expenditures on said raidroad and of the other expenses 
attending its construction and maintenance, also what pro- 
portion of the receipts and profits of said railroad shall 
properly appertain and belong to the portions of said rail- 
road situated in said two States. And the annual report, 
which shall be made to the Legislature of this State, in 
pursuance of the laws of this State relating thereto, shall 
he approved by said commissioners. And the governor of 
each of said States shall appoint one commissioner, who 
shall execute the duties prescribed by this act, and who 
shall receive from said corporation a reasonable compensa- 
tion for their services. 

Sect. 5. That whereas the Legislature of the Common- 
wealth of Massachusetts have passed a subsisting act, sub- 
stantially similar, uniting said two corporations, this act 
shall be in force when the sume shall have been accepted by 
the stockholders of each and both said corporations, at a 


meeting to be called for that purpose ; at which meeting said 
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stockholders may vote to ratify and render valid, in the 
united corporations, all former proceedings which would 
have been valid in said corporations respectively ; and the 
sume shall be as binding on the united corporations as if 
ndopted separately by each. 

Sect. 6. That the said corporation, so far as their road 
is situated in this State, when united by virtue of the pro- 
visions of this act, shall be subject to the general laws of 
this State, to the same extent as said corporation would 
have been if this act had not been passed. 

Sect. 7. That after said corporations shall be united, 
according to the provisions of this aet, they shall be one 
corporation, by the name of the Nashua & Lowell Railroad 
Corporation; and all the acts of said corporations which 
are valid in said corporations severally shall be valid in the 
united corporation. 

Sect. 8. That said corporation shall have power, and 
they are hereby authorized, to alter and amend the location 
of their road, so far as the same lies north of Nashua River, 
subject to all the liabilities contained in their original char- 
ter; provided, such location be made and such amended 
alteration filed in the office of the Secretary of State on or 
before the first day of September next. And so much of 
the tenth section of an act entitled “An Act to. incorporate 
the Nashua & Lowell Railroad Corporation” as requires 
the filing of the location of their road with the Secretary of 
State on or betore the first day oft July, A. D. 1836, shall 
he and is hereby repealed, so faras relates to that portion of 
suid road lying north of Nashua River, as before mentioned. 

Sect. 9. That the Legislature of this State may at any 
time hereafter so alter, amend or modify this act, or any of 
its provisions, as the public good may require. 


Approved June 26, 1838. 
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CHAPTER 96, MASSACHUSETTS LAWS, 1838. 
An Act to Unite rue Nasuva & Lowett Rartroapv Corpo- 
RATIONS OF MassACHUSETTS AND New HaAmMpPsHIRE. 


Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 


Secrion 1. The stockholders of the Nashua & Lowell 
Railroad Corporation, incorporated by the Legislature of the 
Stute of New Hampshire in the year one thousand eight 
hundred and thirty-five, are hereby constituted stockholders 
of the Nashua & Lowell Railroad Corporation, incorpo- 
rated by the Legislature of this Commonwealth in the vear 
one thousand eight hundred and thirty-six ; and the said two 
corporations are hereby united into one corporation by the 
name of the Nashua & Lowell Railroad Corporation ; and 
all the tolls, franchises, rights, powers, privileges and prop- 
erty granted or to be granted, acquired or to be acquired, 
under the authority of the said States, shall be held and en- 


joyed by all the said stockholders in proportion to their 


number of shares in either or both of said corporations. 
Sect. 2. The said stockholders shall hold their meetings, 
make their by-laws, appoint their officers and transact all 
their business as one corporation; provided, that one or 
more of the officers of said corporation shall be a resident 
in this Commonwealth, and one or more of them in the State 


of New Hampshire, on whom’ process against said corpora- 


tion may be legally served, in either State, and that said 


corporation shall be held to answer in the jurisdiction where 

the service shall be made and the process is returnable. 
Sect. 3. The share or shares of any stockholder in said 

corporation shall be liable to attachment and to be taken on 


execution in the State where such stockholder shall reside 
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ut the time of the scl vice of the Process 4 provided, that an 
attested copy of the writ of execution and of the officer's 


return shall. at the time of the service, be left with the clerk 


or un director of the corporation, or at his usual place of 


abode, by the officer making the service. 

Sect. 4. The said corporation shall so make out and 
keep ap account of the expenditures on said road from its 
commencement to its completion as clearly to exhibit what 
portion thereof belongs to that part of said road situated in 
Massachusetts, and what portion to that part in New Hamp- 
shire. 

And two commissioners shall be appointed, one by the 


governor of each State, to hold their offices for the term of 


four years, and to be reasonably compensated for their ser- 
vices by said corporation, who shall ascertain what proportion 
of expenditures on said road, and of the other expenses at- 
tending its construction, maintenance and use, also what 
proportion of the receipts and profits of said railroad shall 
properly appertain and belong to the portions of said road 
in each State respectively. And the annual report required 
to be made by the directors to the Legislature of this Com- 
monwealth shall be approved by the said commissioners. 

Secr. 5. The said corporation, so far as their road is 
situated in Massachusetts, shall be subject to the general 
laws of the State to the same extent as the Nashua & Lowell 
Railroad Corporation, established by its Legislature in the 
year one thousand eight hundred and thirty-six, would be if 
this act had not been passed. 

Secr. 6. This act shall not take effect until the Legisla- 
ture of the State of New Hampshire shall have passed an 
act similar to this, uniting the said stockholders into one 


corporation, nor until said aets have been accepted by the 
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said stockholders at « meeting duly called for that purpose, 


at which meeting the said stockholders may ratify and con- 
firm all or any of their tormer doings, and adopt them as 
the sets and proceedings of the said united corporation. 


Approved hy the Clovernor, April LO. L838, 


| Circuit Court of the Cited States, 


DISTRICT OF MASSACHUSETTS. 
IN EQUITY. 


No. 1386. 

NASHUA & LOWELL RAILROAD CORPORATION 

BOSTON & LOWELL RAILROAD CORPORATION 
ET AL. 


EXTRACT FROM TRANSCRIPT OF RECORD. 


On the fourteenth day of June, 1880, a plea was filed to the 
bill, and on the nineteenth day of July, A. D. 1880, the fol- 
lowing plea was filed as a substitute therefor by consent : — 


PLEA. 
[Fitep JuLy 19, 18580.] 


The joint and several plea of the Boston & LoweLi RaAILRoap 

Corporation, Hocum Horsrorp and Cuaries E. A. 

BartTLett, defendants to the amended bill of complaint of 

the Nasnua & Lowetit Rartroap Corporation, JERE- 

miaH W. Wuire, Cornetivus V. DEARBORN and Erastus 

- B. HamMonp. 

These defendants, by protestation, not confessing or acknowl- 

edging the matters and things in and by said amended bill set 

forth and alleged to be true in such manner and form as the 


same are thereby and therein set forth and alleged, for plea to 
the whole of said amended bill, say that this Court ought not 
to take further cognizance of er sustain the said bill of com- 
plaint, because they say that they, the said defendants, at the 
time of filing said bill, were and still are all, each and every 
one citizens of the State of Massachusetts, and that said plain- 
tiffs, at the time of filing said bill, were not and still are not all, 
each and every one citizens of another State, but that the said 
Nashua & Lowell Railroad Corporation, one of said plaintiffs, 
at the time of filing said bill, was and still is a corporation duly 
established and existing under and by virtue of the laws of 
Massachusetts, and a citizen of said State of Massachusetts, 
and at the time of filing said bill was not and still is not a 
corporation established and existing by the laws of the State of 
New Hampshire, and a citizen of said State of New Hampshire ; 
all of which matters and things these defendants do aver to be 
true and are ready to verify. Wherefore they plead the same 
to the whole of said amended bill, and pray the judgment of 
this Honorable Court whether they should be compelled to 
make any other or further answer to said bill. And the said 
defendants further pray to be hence dismissed with their costs 
and charges in this behalf most wrongfully sustained. 


THE BOSTON & LOWELL 
RAILROAD CORPORATION, 
By J. Gi. Apport, ifs President. 
HOCUM HORSEFORD, 
By S. A. B. Apporr, his Attorney. 
C. BE. A. BABI ase |. 
This cause was thence continued tothe October term, A. D. 


1880, when the same was set down for hearing on the fore- 


going plea to the jurisdiction, and was fully heard before the 


Hon. John Lowell, cireuit judge, and the Hon. Thomas 
Nelson, district judge. 

This cause was thence continued, under advisement, to the 
May term, A. D. 1881, when, on the twenty-seventh day of 
August, counsel for the respective parties being present, the 
Hon. Thomas L. Nelson, district judge, rendered the decision 
of the Court over ruling the said plea. 

This cause was thence continued to the October term, A. D. 
1881, when, on the fifteenth day of October, the following 
motion was filed :— 


MOTION THAT DEFENDANTS BE ORDERED TO AN- 
SWER OVER. 


| FILED Ocr. 15, 1881. | 


And now, at the October term of said court, the plaintiff 
in the above suit comes and moves this Honorable Court, after 
defendant’s plea to the jurisdiction has been overruled by this 
Court (Aug. 27 last), that the defendants be ordered to 


answer the complainant’s bill. 


By its Nolicitor, 


F. A. BROOKS. 


On the nineteenth day of November, A. D. 1881, the fore- 
going motion was granted and defendants were ordered to an- 
swer by Jan. 1, A. D. 1882. 


UNITED STATES OF AMERICA, 
MASSACHUSETTS DISTRICT, 8s. 

I. John G. Stetson, clerk of the Cireuit Court of the 
United States for the District of Massachusetts, certify that 
the foregoing is a true copy (extract) from the transcript of 
record transmitted to the, Supreme Court of the United 


States upon appeal in the cause in equity, determined in said 
Circuit Court, entitled No. 1,586, 


Nashua & Lowell Railroad Corporation v. Boston & 
Lowell Railroad Corporation et a/., 
as will appear by a comparison of the foregoing copy with 
said transcript. 
In testimony whereof I hereunto set my hand and afhix the 
seal of said court in Boston, in said district, Mareh 28, 1890. 
[ SEAL | JOHN G. STETSON, 
Clerk. 


was originally one of the defendants 


, - 4 Satin, dian al 
i} u u efi if » ‘6 | 


to plaintiff's bill, and charged 


therein with a direct personal liability to the plaintiff; but the 
bill has been long since dismissed as to him, and the four lines 
at bottom of page 3, and the five lines at top of page 4 of the 
record, do not now make any part of the case relied on by the 
plaintiff, or deemed correct in fact by it, and should therefore 
be disregarded. 


Supreme Court of the Cited States. 


OCTOBER TERM, 1889. 
No. 166. 


a ee 


Tue Nasuua & Lowe.u RaitroAp Corporation, 
Appellant, 
v. 
THe Boston & LoweLL RAILROAD CorPoraTiION 


ET ALS. 


BRIEF FOR APPELLANT. 


FACTS. 


The plaintiff and defendant corporations were respectively 
the owners of two short railroads making parts of a contin- 
uous line of track leading from the city of Boston, Mass., 
into the State of New Hampshire, and beyond, and connect- 
ing with each other at Lowell, Mass., twenty-six miles from 
Boston. 

[n 1857 these two corporations entered into a contract 
with each other for operating together, or pooling the receipts 
of their two roads, and dividing the net ‘earnings between 
them in the agreed ratio of thirty-one per cent to plaintifl 
and sixty-nine per cent to defendant corporation. 

The plaintiff was a New Hampshire corporation at first, 
and was subsequently chartered in Massachusetts, and the 
two corporations were then united by the Legislative sanc- 
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tion of both States. The defendant corporation was wholly 
a Massachusetts corporation. 

Under New Hampshire laws as then existing, and as they 
existed at the time of the commencement of this suit, it was 
not legally competent for these two corporations to enter 
into or carry out such a pooling contract. 


Bailey’s 2d Dep., Rec. p. 179 /(05,- 6~T y/. J, 


Burke v. Concord R. R., 61 N. H. 160. 


The law of Massachusetts was then probably the same 
in this respect. 

The two corporations undertook to get around this legal 
difficulty by taking their respective railroads and the man- 
avement thereof temporarily out of the hands of the Directors 
respectively, in each case, and placing the same and the 
revenues thereof in the possession of a third person, called a 
Manager, and by agreeing upon the selection of the same 
third person as the Manager of both roads, intending 
thereby that this Manager should be able as the common 
agent of both parties to do whatever was desirable in the 
case of either of the two properties, and should be restrained 
from doing things not acceptable to a majority of the Direct- 
ors of both companies while acting together or in concurrence 
in supervision of the special agent thus installed in the 
place of two separate Boards or bodies of Directors. 

The plan, in brief, was a delegation of the powers of the 
Directors of each corporation separately to the same single 
third person, reserving only such control over the common 
agent as the two Boards of Directors when acting together 


or in concert with each other might see fit to exercise. 


Contract, Arts. 1 and 5. (e dh. (O*+{[. 


The powers and functions of the Manager were fixed and 


detined in the code of rules in these words: “The chief 
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executive officer of the joint roads shall be entitled the 
Manager.” . . . “It is his duty to act as the agent of the 
Directors, and as the responsible head of the joint companies, 
to direct and control their affairs in every department.” . . . 
" He shall have power to employ for the service of the com- 
panies all necessary agents or servants.” 

The possession of both roads and the receipts thereof 
were to be put, and in fact were put, into the hands of this 
common Manager, by whom the expenses were to be first 
paid, and the net earnings were then to be divided, and paid 
over to the respective treasurers of plaintiff and defendant 
corporations, the plaintiff treasurer receiving thirty-one per 
cent and the defendant treasurer receiving sixty-nine per 
cent of the joint net income. 


Contract, Art. 14, Ree. p. 13. 


The two corporations agreed upon a certain code of rules 
for conducting this special agency management by which 
the Manager was given the selection and appointment of 
subordinate officers or assistants, including a cashier for the 
reception and disbursements of the earnings, and a clerk 
whose duty it was among other things to make up and 
apportion the net earnings between the roads under the 
direction of the Manager, in accordance with the provisions 
of the joint contract. 


Rules for Government of Executive Service, Ree. D-6F. 


At the inception of the contract George Stark was chosen 
Manager. He continued to occupy that position till March 
31, 1875, about eighteen years. He was succeeded by 
Hoscum Hosford in July, 1875, and Hosford remained Man- 
ager till Dec. 1, 1878, when the contract terminated and the 
special agency management came to an end. 

It is recited in the preamble of the contract (Ree. P-F)) 


that “ said corporations by operating said roads i common 
management would be enabled to do the said business” 


ee 


(passing over the roads of both parties ) with greater 
facility, greater regularity, and at a great saving of expense 
to both parties.” By Art. 1 of the contract it is provided 
that each party shall surrender to the “joint management 
the entire control of their respective roads, shops, depots, 
furniture, machinery, tools, ete., reserving only to the 
separate management of each corporation such property “1 
(consisting chiefly of real estate) “as is hereinafter speci- 
fied.” 

Art. 5 provides that the joint roads shall be operated 
and managed by one agent . . . chosen by the concurrent 
vote of a majority of the Directors of each party . . . and 
“the respective Boards of Directors shall by such concurrent 
action exercise the same control over the management ” 
(meaning the joint management) “as is usual with boards 
of railroad directors in ordinary cases.” 

It will be observed that by this arrangement the manage- 
ment of each road under the common agent was to be par- 
ticipated in equally by the Directors of both, so that neither 
road was to be controlled, as previously, by its own separate 
Board of Directors: in other words, the two separate Boards 
of Directors became superseded or supplanted by this special 
agent or joint Manager, except so far as they might agree 
together in exercising control over him. 

ly Art. & of the contract (Rec. p. JQ), it was pro- 
vided “that .the roadbed, bridges, superstructure, depots, 
building and fixtures of each road” (after certain changes 
should have been made, as set forth in Arts. 6 and 7) 
“should be kept, as near as may be, in like relative repair 
from their present state and condition,” ete. 

By Art. 15, it was provided that the indenture should 
be construed as a business contract . . . and in no sense 


~ 
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as a lease of one road to the other, or as a union of 
corporate powers or privileges . . . excepting that... 
the rights and liabilities of one (party) with the other shall 
he settled and determined by this agreement. 


Rec. p. JG, 


In Art. 14, after fixing the ratio of division of the 
net earnings, and authorizing each party to make such 
dividends upon its own stocks, and payable from its 
own separate funds, as it may deem expedient, these words 
are added: “it being hereby distinctly provided that the 
interest upon the debts of either party must also be paid out 
of such separate share and not from the common fund.” 

After the adoption of this traffic contract, and as a means 
of enabling the two Boards of Directors to act together or 
in concurrence in exercising the joint supervision over the 
management contemplated in and by the fifth article of the 
contract, regular monthly meetings of both Boards of Direet- 
ors were held at the same time and place in Boston. These 
monthly meetings were held in common, being attended 
hy the members of both boards, and presided over by the 
same person who was also for many: years ‘at the same time 
the president and one of the Directors of both corporations. 
The matters considered and discussed at these joint meetings 
were such as arose under or related to the administration of 
the two roads under the traffic contract, and not the affairs 
and interests of either corporation separately. 


Defts’ Exhibit, No. 71, XXX., Rec. p. ISG os 


Bailey’s Ist Dep. Ans. 1 to 8, 2d do., 84th Anse. Me Ferg 7 
Stark’s 2d Dep. Ans. 78 to 82, Ree. p. (3z ‘ 


At these monthly meetings it was the custom of the Man- 
ager to make reports to the Directors, and to lay before them 
for approval any measures (not involving details only) upon 
which he desired their action or approval, and it was the 
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constant practice at these meetings to appoint committees 
consisting of the Manager and of members of both Boards of 
Directors, the Manager not being at the time a member of 
either Board of Directors. The Manager was often included 
as one member of a joint committee appointed by the two 
Boards of Directors. Three instances of this occurred at the 
meeting of Nov. 25, 1869. 


Stark’s 2d Dep. Ans. 175 and 175. (ec : f m lss~ 


At a joint meeting held March 1, 1870, a vote was passed 
fixing the salary of the president at $2,500 for both roads, 
payable from the joint funds. 

At a joint meeting held Dec. 234, 1873, it was voted that 
the cashier of the joint roads be authorized and directed to 
open a deposit account with the National City Bank of 
Boston. 

The Manager was frequently authorized to conclude and 
execute contracts in writing between the joint roads and 
other roads conducting business common to them all, and 
fixing the rates of division of receipts of such business. 

At one of the joint meetings, held July 28, 1874, the Man 
uger was appointed as one of a committee to consider the 
best manner to bring about a union of the Boston & Lowell 
and Nashua & Lowell Railroad corporations according to the 
acts passed by the Legislatures of Massachusetts and New 
Hampshire. 


Ree. p. $42. 


Before the time limited for consolidation had expired, an 
attempt was made to get plaintiff committed by written con- 
tract to bearing thirty-one per cent of the interest of defend- 
ant’s debts. 

The common president, at meeting of April 23, 1875, 
called the attention of the board (7. e., both boards) te certain 
agreements between the two roads as to leased lines and im- 
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provements which had not been formally reduced to writing, 
and stated that he held drafts of such contracts drawn by the 
attorney of the company which he had not been able to ex- 
amine, and it was voted, that the same be referred to a 
committee, consisting of the president and Messrs. Stark and 
Horsford, of the Lowell (7. e., Boston & Lowell) board, 
and that they be requested to report at the next meeting. 

At the next joint meeting this committee made a report 
and the subject was postponed. This report came up at 
meeting of June 22, 1875, and was again postponed ; it again 
came up at the meeting of July 27, 1875, when it was laid 
on the table on motion of one of plaintiff’s Directors, and was 
never afterwards taken up or acted upon. 


Rec. pp. 346. — 


Pursuant to the contract and the rules adopted for carry- 
ing the same into execution the roads and specific property 
of both corporations, as also the receipts, tolls and income of 
both roads, went into the hands of the Manager, to be by him 
divided, and paid over to the treasurers of the respective 
corporations as provided by the contract, and they were so 
divided and paid over by him agreeably to. the contract for 
about fourteen years, and until the defendant corporation 
hecame involved in the expense of building a new and costly 
passenger station at Boston. 

During that time the two corporations, in order to enlarge 
the terminal facilities at Boston, had made purchases to- 
gether of real estate at Boston, and paid for the same from 
their separate funds, and had taken deeds thereof running to 
themselves as tenants in common, the plaintiff contributing 
thirty-one per cent of the purchase money, and the defend- 
ant sixty-nine per cent, and sharing the benefits of such pur- 
chases in the same proportions under the contract. 

These purchases had been made and the deeds taken by 
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the two corporations in their separate capacity, and entirely 
outside of any action whatever on the part of the special 
agent or Manager, and the two roads in other respects had 
been maintained in substantially the same relative condition 
us at the inception of the contract, as provided by Art. & 


of said contract. 


Stark’s 2d Dep. 178th Ans., Rec. p. /56, 


Early in 1869, or previously, the Boston & Lowell Com- 
pany had formed the project of rebuilding and greatly en- 
larging its old passenger station at Boston, and of uniting 
with the Eastern Railroad Company in utilizing the new sta- 
tion, when built, for those two roads. 

An act of legislation in Massachusetts’was obtained for this 
purpose (May 19, 1869), by which the defendant corpora- 
tion, either alone or with the Eastern Railroad, was author- 
ized to take a large tract of land in Boston for a station. 

At one of the regular monthly meetings of plaintiff and 
defendant Directors, held Sept. 28, 1869, the Manager sub- 
mitted plans for the improvement of the terminal facilities of 
defendant company at Boston (meaning the proposed new 
station) under the act of the last Legislature authorizing the 
taking of land, and a committee was appotnted with reference 
to the same. 


Defts’ Ex. 16, Rec. p. 304. 


At the joint meeting of Directors, held Nov. 23, 1869, that 
committee reported, that after a protraeted interview with a 
committee of the Eastern Railroad Directors, they had noti- 
fied the Eastern Railroad Directors of the intention of the 
Lowell Railroad Company to proceed to locate under the 
act for itself alone, unless the Eastern should before that time 
have signified its intention to join them in the benefits of the 


aet. and the committee recommended that the Lowell Rail- 


9 


road Company should proceed at once to locate upon the 
territory embraced in the act. 

Their report was accepted, and the Boston & Lowell 
Board voted, that Messrs. Crowninshield and Abbott, both 
being Directors in defendant corporation, be a committee with 
the Manager to prepare a location and report the same for 
ratification at the next monthly meeting of the board. 


Rec. p. 256 


At the next annual meeting of the stockholders of defend- 
ant corporation (January, 1870) the Directors recommended 
that they (defendant’s Directors) should be authorized to 
locate and purchase or take the land (for depot), under the 
act . . . and to construct suitable buildings and terminal 
facilities thereon, when satisfactory contracts relating thereto 
could be concluded with adjacent or connecting roads, mean- 
ing thereby either the Eastern Railroad or the so-called upper 
roads in New Hampshire and Vermont, and not referring at 
all to plaintiff’s road. (This authority was in fact voted by 
the stockholders of defendant company, Jan. 5, 1870.) 


Abbott’s Dep. 39th Ans., Ree. D-40 


The defendant Directors failed to secure any satisfactory 
contract with the Eastern Railroad Company. 

At the joint meeting of the two Boards of Directors held 
Jan. 24, 1871, the Manager submitted and read an estimate 
of cost of the proposed new station house in Boston, and 
presented plans of the same. 


Cram’s Dep. 8th Ans., Ree. p. 6€ 


Prior to Dec. 15, 1871, the train house of the new station 
had been put under contract, and was well advanced in con- 
struction. 


Abbott’s Dep. 45th Ans., Ree. a oe 
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At a meeting of the Directors of defendant corporation 


held Jan. 23, 1872, they voted that the Manager should pro- | 
ceed to the erection of the depot building in Boston substan- 
tially in accordauce with the plans submitted. 


Cram’s Dep. 9th Ans., Ree. p. 67 


No such vote as this was passed by the plaintiff’s Direct- 
ors; they did, however, at a meeting held on the same day, 
appoint a committee of their own number to confer with a 
committee of the Directors of defendant corporation as to 
what interest, if any, the plaintiff corporation should take in 
the “ new passenger depot in Boston, the Mystic River Rail- 
road, and other property or extensions not embraced in con- 
tracts already made between the two corporations.” 

This committee never made any report, and, so far as ap- 
pears of record, never took any action whatever on the 
subject committed to them. 

It appears that the defendant corporation had, prior to > 
Dec. 15, 1871, already invested in its Boston improvements 
$293,758.99, and that the defendant’s Directors in their re- 
port to the stockholders (of that date) informed them that 
they had been able to “provide for the increased interest 
accounts upon investments in the new works,” and further 
stated to the stockholders their confident expectation of being 
able (in future) “to keep up full dividends and meet the 
interest upon the expenditures now making and to be made 
for permanent improvements and increased facilities at the 
Boston terminus.” 


Abbott’s Dep. 45 and 46th Ans., Ree. p. GZ. 


So far as appears no further action was taken by either 
Board of Directors in relation to the station or the cost 
thereof, prior to the twenty-third day of July, 1872, when 
the usual monthly meeting of the two Boards of Directors 


with the Manager was held. 
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Interest on cost of defendant's new depot. 


After the efforts of the Boston and Lowell Railroad Com- 
pany to obtain the co-operation of the Eastern Railroad and 
its participation in the cost of the new station had failed, and 
the defendant corporation had already expended (prior to 
Dec. 15, 1871) in the enterprise nearly $300,000, Manager 
Stark originated the plan of paying over to the Boston & 
Lowell Corporation the joint net earnings in his possession 
as Manager, from time to time at intervals of six months, to 
an amount sufficient to keep down the interest on the cost of 
the same, or to refund to defendant corporation all interest 
charges incurred by it in such construction. 


Stark’s Dep. 128th Ans., Rec. p. /“@S 
Abbott’s Dep. 55th Ans., Rec. p. 47. 


It appears that this plan was the subject of conversation 
or discussion between the members of the two Boards of 
Directors at their joint meetings and was assented or agreed 
to orally betweed them with entire unanimity. 

This oral understanding or agreement, arrived at between 
the Directors individually, became the subject of formal 
action for the first time on the twenty-third day of July, 
1872. 

At that time on the occasion of one of the joint monthly 
meetings attended by both Boards of Directors and the Man- 
ager, they passed a vote in the words and figures follow- 
ing :— 

Voted, That the expenditures made and to be made by the Boston 
& Lowell Railroad Corporation for land and building in Boston for 
a new station, and the expenditures made and to be made by said cor- 
poration for the building and completing the Mystic River Railroad, 
and for improvements in Winchester for a new station and land for 
railway purposes, to the amount of $20,000, are to be treated, in the 
management of the business under the joint business contract exist- 
ing between said corporation apd the Nashua & Lowell Railroad 


12 


Corporation as follows, viz.: The said Boston & Lowell Railroad 
Corporation are to be paid the interest upon such expenditures, made 
and to be made, at the rate of seven per cent per annum, at the end of 
each six months, out of the receipts of the joint corporations under 
said contract, and which is to be charged as a part of the expenses of 
operating said railways under said contract; and the cashier of said 
two corporations and treasurer of the Boston & Lowell Railroad 
Corporation is hereby directed to make up. an interest account upon 
such expenditures to April 1, 1872, and pay the amount found due to 
the Boston & Lowell Railroad Corporation out of the joint receipts 


of said two corporations. 


Previously to the passage of this vote, Manager Stark had 
heen in consultation with Judge Abbott, one of the Directors 
of defendant corporation, as to some method by which the 
plaintiff corporation should be made to bear a portion of the 
interest on the cost of the new station, and the vote above 


recited was the result of that conference. 


Stark’s 2d Dep. 116th Ans., Rec. p. Jz . 


The vote itself was framed either by Stark or Abbott, and 
was by Abbott brought before the joint meeting of July 23, 
1872, at which meeting no business was transacted except 
such as arose under the joint contract. 

Plaintiffs Ex. 4, Ree. p. 22.53 
Stark’s Ist Dep. 15th Ans., Ree. p. SC 


On July 22, 1872, Judge Abbott had written the Manager 
requesting him to have the meeting to be held July 23, 
adjourned from the morning hour to the afternoon, to enable 
him (Abbott) to be present with the votes prepared by 
him as to the payments of interest on the improvements of 
defendant corporation. 


Stark’s lst Dep. 15th Ans., Ree. p. S 6 


Manager Stark himself (the originator of this vote of 


ome 


rr rere ememttE e 
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July, 1872) understood that no such application of the joint 
receipts as therein proposed could be lawfully made except 
by procuring an amendment of the old traffic contract. 


Stark’s 2d Dep. 156th and 157th Ans., Ree. p. JS°f. 


Afier the passage of this vote, the cashier of the joint 
management, by direction of the Manager, paid over to the 
defendant corporation from the joint funds in his hands from 
time to time during the six and a half succeeding years for 
interest on the cost of defendant’s improvements at Boston 
the amount in all of $603,884.47, thirty-one per cent of 
which, $187,204.18, is here attempted to be reclaimed by the 
plaintiff with interest since date of suit, April 17, 1880. 


Bartlett’s Ist Dep. 9th and 14th Ans., Ree. p73 + Toh. 


Interest to defendant on the cost of its railroad shares. 


Soon after the defendant corporation engaged in the pro- 
ject of rebuilding and enlarging its Boston passenger station, 
it bought up a controlling interest in the capital stock of 
two other Massachusetts railroads, the Lowell & Lawrence, 
and the Salem & Lowell, at a total cost of $345,674. 

The Manager (Stark) had recommended this purchase to 
the defendant corporation, and the purchase was made, in 
1871, at his suggestion, upon the oral understanding on the 
part of the plaintiff's Directors (as he states) that the plain- 
tiff corporation should assume thirty-one per cent of the 
interest on the purchase money, or that the joint funds 
should be used to pay such interest to defendant company. 


Stark’s 2d Dep. 75th Ans., Rec. p. / 3f 
Abbott’s Dep. 25th Ans., Ree. p. S@ 
Abbott’s Dep. 55th Ans., Rec. p. 7. 


No formal action was ever had on this subject at any meet- 


ing of the joint boards or of the Directors of plaintiff corpora- 
tion alone. 

The amount of joint funds taken and paid to defendant 
corporation on this score alone from Oct. 1, 1871, the end of 
the contract, was in all $95,730.35, thirty-one per cent of 
which, or $29,676.41, with interest thereon from April 17, 
1880, is also reclaimed by the plaintiff in this suit. 


Bartlett’s Dep. 8th Ans., Rec. p. 72 | 


Manager Stark made or directed the making of these semi- 
annual payments to defendant corporation, in reimbursement 
of interest accrued on its debts, until March 31, 1875, when 
he resigned his position as Manager. 

He had begun to pay defendant interest on the cost of its 
railroad share purchase ($345,674) as early as Oct. 1, 1871, 
with a payment of $6,017.69, and had continued such pay- 
ments every six months, and had paid out in that way in all 
$43,416.25 without any authority, excepting such as the oral 
assent of the individual Directors of both roads associated 
with him in the management might afford. 

As to the larger payments made to provide for interest 
accruing on the depot debt of defendant, the Manager by 
the vote of July 23, 1872, had secured such protection to 
himself personally as the written assent of said Directors 
expressed in the form of a vote could afford, whatever that 


protection might be. 


Plaintiff invited to share defendant's interest account. 


Soon after Stark ceased to be Manager and shortly before 
the expiration of the time limited by law for the consoli- 
dation of the two roads, an attempt was made on the part 
of the defendant corporation, or its Directors, to procure the 
execution by the plaintiff corporation of a formal contract 
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by which the plaintiff company should agree to bear thirty- 
one per cent of all interest charges incurred by defendant, 
both in its purchase of the railroad shares and in making 
its Boston improvements. The inducement or consideration 
held out to plaintiff for making such a contract was the pro- 
posed offer of defendant corporation in the same contract to 
bear sixty-nine per cent of the interest assumed by plaintiff 
in building its new freight house at Lowell at a total cost of 
$102,186.24. | 
Bailey’s 2d Dep. 95th Ans., Rec. pp. / 76. 


In this proposed new contract it is recited that plaintiff had, 
since the inception of contract, rebuilt its freight station at 
Lowell, at a cost of $102,186.24, and that defendant corpo- 
ration had taken land and rebuilt and enlarged its Boston 
passenger station and its Winchester passenger station, and 
had invested $345,674 in the stock of other railroads, and 
made other improvements of its railroad property (all at a 
total cost or expense of $1,836,410.38), and it (the pro- 
posed contract) provided that in the current settlements 
under the said contract of 1857, and during the term of said 
contract, the defendant corporation should assume and ac- 
count for sixty-nine per cent of the interest on the cost of 
the plaintiffs new freight house, and that the plaintiff corpo- 
ration should assume and account to defendant for thirty-one 
per cent of the interest on the cost of each and all of its 
said improvements at Boston and railroad share purchase. 

The plaintiff had made an outlay upon its property of 
$102,186.24. The entire annual interest upon this outlay, 
reckoned at six per cent, would be only $6,131.17. By the 
proposed new contract for embodying alleged oral under- 
standings never reduced to writing, the Boston & Lowell 
Corporation offered to assume and pay to plaintiff sixty-nine 
per cent of this yearly interest during the contract, and 


16 


asked the plaintiff corporation in return for this to assume 
thirty-one per cent of the interest upon the cost of the 
defendant’s improvements. 


Operation of proposed interest contract on plaintiff. 


It should be observed in this connection, that by the 
terms of this proposed contract, which the plaintiff corpora- 
tion was asked by Directors of Boston & Lowell Corpora- 
tion, in their joint meetings held under the management, to 
adopt and subscribe, the plaintiff would have been committed 
in writing not only to an observance of the provisions of the 
vote of July 23, 1872, but to the adoption or ratification of 
the course of the Manager (Stark) in paying interest to the 
defendant from the joint funds on the additional amount of 
$345,674 previously invested in the share purchase, the 
principal of all such sums expended by the defendant 
amounting to $1,836,410.38, or two and a quarter times the 
amount of the plaintiff corporation’s whole capital stock. 
In consideration for this act requested of plaintiff, the plain- 
tiff was to receive from defendant sixty-nine per cent of its 
interest on $102,186.24 only; in brief, the plaintiff, in con- 
sideration of the receipt from defendant yearly of $4,230.45, 
wis to become liable to defendant yearly for $34,157.22, 
i. e., plaintiff was to pay defendant $29,927 more than it was 
to receive from the defendant. This reduction of plaintiffs 
share of the net earnings by the sum of $30,000 per annum 
taken therefrom by the Manager, as supervised by the two 
boards, and bestowed on the defendant corporation under 
the vote of July, 1872, very soon resulted in depriving the 
stockholders of plaintiff corporation of all dividends what- 


ever, 


Exhibit Lovering 45d Rept., Ree. p. A7°. 
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Change of plaintiff's directors, 1877, and results thereof. 


This state of things led to an overturn in the old Board of 
Directors of plaintiff company at the annual meeting held in 
May, 1877, and to instructions being given by the stock- 
holders to the new Directors to make investigation as to the 
methods of administering the affairs of the two roads under 


the eontract. 


Lovering’s Dep. 14th Ans., Ree. p. 185. 


This investigation was made by the plaintiff's new Di- 
rectors. The existence of the vote of July, 1872, was then 
brought to light or to the knowledge of those new Directors 
for the first time, and they thereupon, on the 25th of June, 
1877, passed a vote to rescind the vote of July, 1872, and 


gave notice of such rescission to the defendant's Directors. 


Plaintiffs Ex. 8, Ree. pp. 61-63. 
Bailey’s lst Dep. 3d Ans., Ree. p. 75. 
Abbott’s Dep. 56th Ans., Ree. p. 97. 


No notice whatever was taken hy the defendant’s Directors 
or by Manager Hosford of this vote of plaintiff's Directors 
rescinding the so-called vote of July, 1872. 


Abbott’s Dep. 56th Ans., Ree. p. 97. 


At the next annual meeting of plaintiff corporation, May 
1878, the plaintiff’s Directors made a full report of the situ- 
ation of affairs between the two roads, setting forth how 
they had become informed for the first time of the existence 
of the so-called vote of July 23, 1872, and of the vote they 
had passed June 25, 1877, for rescinding said vote of July, 
1872, and the further fact that the Manager (Hosford) had 
continued to make the interest payments to defendant cor- 
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poration after their vote of June, 1877, and that defendant’s 
Directors had refused to take any notice of the remonstrances 
of the plaintiff's Directors against the Manager's course in 
this respect. 


. 


Complainant’s Exhibit Lovering, Rec. pp. 290-295. 


Upon the presentation of this report the stockholders of 
plaintiil company passed a vote instructing the Directors to 
take proper measures for recovering the share of plaintiff in 
sums so passed over to the defendant corporation by the two 
Managers from the joint fund. 


Dep. Lovering, 15th Ans., Ree. p. 186, top. 


i‘ 


Although this proposed contract for committing the plain- 
tiff corporation to a contribution from its share of the joint 
funds to payment of interest on the $1,856,410 (expended 
by defendant in its own investments or inprovements) was 
repeatedly brought before the joint meetings of the Directors 
held in the summer of 1872, as above stated, it was not 
acceded to by the Directors of plaintiff corporation or any 
of them so far as appears from the record of the joint meet- 
ings. Notwithstanding this fact, however, the payments of 
interest to defendant were continued by the Manager to the 
end of the contract, in defiance of the vote passed by 
plaintiffs new Board of Directors, June 25, 1877, for pre- 
venting such payments. Manager Hosford persisted in this 
course after June, 1877, with full knowledge that the plain- 
tiff corporation deemed it to be in plain violation of its 


rights under the contract. 


[t was the course of business for the managing agent to 


make a division of the net earnings in his hands between the 


tc 


-— 
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two corporations semi-annually, by making drafts upon the 
cashier Bartlett therefor, payable to the respective treasurers 
of the corporations. A sample of these drafts is printed at 
p. 207 of the record, top. 


Ree. p. 72, Bartlett’s Ist Dep. 6th and 7th Ans. 
Rec. p. 206, Bartlett’s 2d Dep. 40th and 41st Ans. 


From and after Nov. 7, 1872, the managing agent was 
regularly debited by defendant corporation in account for the 
items of interest accruing on its investments in railroad 
shares and improvements, at intervals of six months, and 
these interest charges were thereafter deducted by the Man- 
auger from the net earnings in his hands, before making up 
the balance (or 31 per cent) of such net earnings to be paid 


over to the treasurer of plaintiff corporation. 


Rec. pp. 195 and following. 


The entire amount of such interest charges was then paid 


over by the Manager to the defendant corporation. 


Rec. p. 22, Sect. 17 of Deit. Co.’s Ans. 


The plaintiff was unable to make Manager Stark a party 
defendant to its bill, because of his residing in a different 
judicial district from the other defendants. 

The plaintiff! seeks to establish the liability to it of both 
defendants upon the ground that the managing agents, 
being from time to time in the receipt and possession or con- 
trol of the entire net income of both roads under the pooling 
contract, failed to distribute the same pursuant to the four- 
teenth article of the contract (Rec. p. 15), but made dedue- 
tions therefrom of sums amounting in all to $699,614.76, 
and applied the same in reimbursing the defendant corpora- 


tion all the interest accrued and accruing upon its invest- 
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ments in the improvement of its own property in or near 


Boston, say . : , : . $603,884 41 
and in the purehase of shares in other rail- 
roads, say : , ; , , 995,730 35 


$699,614 76 


the effect of which doings of the two Managers was to de- 
prive the plaintiff of 31 per cent of the sums so deducted, 
viz., $216,880.57, which it would have received (more than . 
it did receive) had the Managers made division of said net 
earnings in the ratio fixed by the pooling contract. 

The liability of the defendant corporation arises as is 
charged from the fact that it received these sums at the 
hands of the two Managers in excess of its proper share of 
the net earnings. 

The liability of Manager Hosford’s estate arises, as’ is 
charged, from the fact that in passing over these sums to the 
defendant Company, he was violating the trust attached 
to or impressed upon thirty-one per cent thereof as the sole 
property of the plaintiff, unless it is made to appear that 
this thirty-one per cent of the fund had been freed and = dis- 
charged of the trust by reason of some modification of the 
terms of the pooling contract relating to the division of the 
income. 


Ree. p. 54, 55, Stark’s Dep. Ans. 3d to 8th. 


Defence as set forth in answer of defendant corporation. 


The defendant corporation admitted in its answer the re- 
ceipt by it through the cashier, Bartlett (but not through 
Stark or Hosford), of all the sums claimed by plaintiff (Ree. 
p. 24, Sect. 27), and based its defence upon the ground that 
it was entitled to the same, either in pursuance of the pooling 
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contract itself, or because of certain subsidiary or additional 
contracts subsequently engrafted thereon by the two corpo- 
rations, as was alleged, the subsidiary or additional contracts 
so referred to being (as we understand) certain agreements 
said to have been arrived at orally between the individual 
members of the two Boards of Directors, though not evi- 
denced by any formal action of said Directors committed to 
writing or made matter of record in any way. 


_ Rec. pp. 22, 23, Ans. of B. & L. R. Co. §§ 17, 19, 20. 


Another defence was set up by both defendants in their answer, 
viz., that plaintiff's claims in suit had been submitted to arbitration, 
and that the arbitrators had made an award adversely to such claims 
and in favor of defendant corporation. 

As this defence was met by the plaintiff with evidence of an 
wdjudication to the effect that the power of the arbitrators had been 
revoked by plaintiff before award made, and as the alleged award did 
not enter into the decision of the court below, we do not deem it 
necessary to notice it further. 


The defence first mentioned was sustained, and the 
court below held that, either independently of the traffic 
contract or as supplementary thereto (Ree. p. 410, near 
bottom), and by reason of certain oral agreements made by 
the plaintiffs directors, or imputed to them by the judge, 
the plaintiff had become bound and concluded as to the sev- 
eral payments of interest taken out of the net earnings and 
paid over to defendant company. 

The issue so raised by the pleadings and treated by the 
court below as the basis of its decision in favor of defendants 
was, Whether the plaintiff corporation did become lawfully 
hound to bear or contribute thirty-one per cent of the amount of 
all defendant corporation’s interest charges, or any part there- 
of, during the entire term of the pooling contract by reason 
of the oral agreements or understandings to that effect between 
the Directors of the two contracting corporations. If so, then 
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the decision of the court below was correct; if not so, then 
that decision was certainly wrong as to that part of the 
amount taken from the plaintiff’s quota of the net earnings 
and devoted by the Managers to the payment of interest 
upon the investment of defendant corporation in certain rail- 7 
road shares ($29,676.41), because these particular payments 
were never sanctioned by any vote or other formal action of 
the Directors of either of said corporations. 
Although the single issue presented by the pleadings and sustained 
by the court below (as shown by its opinion) related to the validity of 
the oral contracts said to have existed between the two Boards of 
Directors, and although, if that issue was decided wrongly, the plain- 
tiff would be and is entitled to recover a part at least of the amount 
claimed by it, viz., $20,676.41, yet the defendant corporation below did 
take the ground as to the other and larger claim of the plaintiff to 
thirty-one per cent of the amount of all interest paid it on the cost of 
its Boston improvement (viz., =187,204.15), that it was entitled to the 
same under or by virtue of the vote of July 23, 1872, and this point ‘ 
will be referred to by us later on in this brief. ~~ 


By the traffic and pooling contract first entered upon in 
1857 for a term of three years, and afterward, in 1858, 
adopted by the stockholders, and by them extended for a 
term of twenty years, the two railroads and the receipts or 
‘“arnings thereof were taken out of the Directors’ hands, and 
placed in the possession and control of a common managing 
agent, the ordinary functions of the Directors as general man- 
aging agents (so far at least as the provisions of the contract 
extended) were suspended, and the special agency or control 
of a single person substituted in their place. 

This substitution was complete and exclusive, at least as to 
all matters expressly provided for in and by the terms of the 
contract itself, since otherwise there would have been, not 
only a special agency management of both these railroads 
reposed in one person (not being a direetor at all), but also 


a general agency management of each by a Board of Directors 
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elected by the stockholders, and such a state of things would 
of course have resulted in utter confusion and conflict. 


The single managing agents employed under this contract cannot 
be deemed the mere agent or representative of the Directors, since the 
law would not permit directors of corporations to delegate to others the 
exercise of their usual powers in any matters involving discretion. — 
1 Wood’s Railway Law, p. 406, § 154. 


But as to such matters as were not clearly provided for by 
the traffic contract this special agent was not left to the free 
exercise of his own discretion alone, but was subjected to the 
supervision and control of both Boards of Directors when act- 
ing together or in concurrence with each other, but not to the 
control of either Board of Directors when acting separately or 
alone. 

Rec., p. 11, Art. 5. 


With these qualifications the single and special managing 
agent was by the contract and the rules adopted for its exe- 
cution substituted for or in place of the Directors them- 
selves (in each corporation), and put forward as the . . . 
head of the joint companies to direct and control their affairs 
in every department. 


Rec. p. 69, Middle, Rules Ex. Service. 


By the terms of the contract (as understood by us) each 
corporation contributed its railroad or plant, in its then 
existing condition, including all stations, buildings and fix-. 
tures pertaining thereto, and the receipts or earnings to be 
derived therefrom, and placed the same in the hands of this 
special agent or manager. He was to pay over to the treas- 
urer of each corporation the balance or net earnings of the 


two roads semi-annually in the ratio of thirty-one per cent 
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thereof to the plaintiff’s treasurer, and sixty-nine per cent to 
the defendant corporation’s treasurer. 


Ree. pp. 12, 15, Arts. 8 and 14, 


This ratio of division of the net earnings was (as we 
understand) predicated upon the relative earning capacity of 
each road in the condition in which it was at the inception of 
the contract. 

It was not confided to the discretion of the managing 
agent cither alone or with the concurrence of the two Boards 
of Directors, or either of them, to make any modification 
whatever in the terms of this traffic or pooling contract, the 
execution of which had been committed or entrusted to him 
hy the two corporations acting through their stochholders 


respectively. 
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LAW. 
I. 


In order to eliminate from this case a question which 
might, possibly, be made the basis of a decision adverse to 
the plaintiff in the case, we propose to take up this ques- 
tion as a preliminary one in the first place, namely, the 
question whether, consistently with the terms and provisions 
of the twenty years’ traffic contract as originally framed, the 
special agent or manager, either alone or with the concur- 
rence and support of the two Boards of Directors, was at 
liberty to take the net earnings or receipts of the two roads 
remaining in his hands at any time undivided, and devote or 
appropriate the same, or any part thereof, to the payment of 
interest of debts of the defendant corporation incurred in 
making improvements of its own property or plant, or in 
the purchasing of outside property for investment. 

We think this question must be answered in the negative. 

It is expressly provided by the fourteenth article of the 
contract (Rec. p. 13, bottom) that interest upon the debts of 
either party must be paid out of the separate share of such 
party and not from or out of the common fund. 

By the eighth article of the contract (Ree. p. 12) it is 
provided that the relative condition or state of repair of the 
two roads should be maintained the same as at the inception 
of the contract, “as near as may be,” so that neither party 
should be a gainer by the use of the joint funds upon its 
own road, even by way of repairs. 

By Article 15 (Rec. p. 14, top) of the contract, it Is 
declared in terms to be a business or trafic contract only, 
and not a union of the corporate powers or privileges of the 
two companies. Under these circumstances it is not likely 


to be claimed that the managing agent had any such power 
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unless it can be found under that clause (Art. 14) of the 
contracts which provides that income and expense accounts 
shall be made up monthly and kept and accurately closed 
and balanced from time to time semi-annually, under which 
clause it was the duty of the managing agent to cause these 
accounts to be so made up and balanced; and, therefore, it 
was necessarily left to him to determine, in the first instance, 
which of the sums actually disbursed in the course of the 
business should go to make up the account of operating ex- 


penses. 


The above inquiry seems then to be resolved into another, 
viz.: Whether the manager, under his conceded authority to 
determine, in the first instance, the manner of making up the 
income and expense accounts, could consistently with the 
contract and with his duty to the plaintiff under the same be 
permitted to apply any portion of the joint earnings remain- 
ing undivided in his hands to reimburse the defendant com- 
pany the amount of interest paid or incurred upon its debts, 
and justify this proceeding by calling such interest money 


operating expenses arising under the contract ? 


While we concede it was within the legitimate province of 
the manager under the contract, not only to make up the 
expense account of both roads, but to set aside and devote 
a sufficient amount of such earnings to pay and discharge all 
legitimate expenses of operating the two roads, we deny that 
in the exercise of this power the Manager could properly use 
the joint earnings or any part of them in providing for the 
debts of one of the parties or the interest thereon, and 
justify himself to the other party in so doing, and we think 
it hardly probable that any such position as this will be 
taken. 


The cashier, Bartlett, being an experienced railroad ac- 
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countant, and also the treasurer of defendant corporation 
at the time, and the very same person who was directed to 
make up this interest account and pay the amount of the 
same over to the defendant corporation as making or con- 
stituting a part of the expenses of operating the two roads 
under the contract, being under examination as a witness in 
this case, was asked whether in his judgment such expendi- 
tures as defendant corporation had made on its new station 
could be properly regarded or treated as expenses of operat- 


ing the defendant’s railroad. His answer was, “ No, sir. 


Bartlett's Ist Dep. 16th Ans., Ree. p. 74. 


We are however, under no necessity of arguing at this 
late day, whether the interest of debts incurred in construct- 
ing a railroad makes any part of the expense of operating the 
road when constructed. 

This very question, as also the meaning of the term “ oper- 
ating expenses,” have been the subject of legal investigation 
and have been settled by this court; and it has been deter- 
mined that expenses incurred in original construction or sub- 
sequent enlargement and improvement of the corporation 
plant, belong to “ capital” aecount and cannot be properly 
classified as “ expense ” account. | 


Union Pac. R. R. v. U. S., 99 U. S. 402. 


In delivering the opinion of the Court in this case, 
Bradley, J., said: — 

“As a general proposition, net earnings are the excess of 
the gross earnings over the expenditures defrayed in produc- 
ing them, aside from and exclusive of the expenditure of 
capital laid out in constructing and equipping the works 
themselves. Theoretically, the expenses chargeable to 
earnings include the general expenses of keeping up the 


organization of the company, and all expenses incurred in 
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operating the works and keeping them in good condition 
and repair; while expenses chargeable to capital include 
those incurred in the original construction of the works and 


in the subsequent enlargement and improvement thereof.” 


While it may not be claimed by defendants that the 
Manager in the legitimate exercise of his function of making 
up the expense accounts of the two roads, could convert the 
interest charges of either party into expenses incurred by 
himself (the manager) in operating the two roads, by simply 
declaring them to be so, yet it will probably be contended 
that the Manager was fully authorized to do this very thing 
in this case to the extent of the interest arising from the 
cost of defendant’s Boston improvements ($603,884.47), by 
the vote of the two Boards of Directors passed at their joint 
meeting held July 25, 1872. 

To this position (if tuken) we reply that the two Boards 
of Directors could have no greater power than the Manager | 
himself to override in any way the provisions of the traffic 
contract then in process of execution, nor could they confer 
any power on the Manager alone to do this. It was unques- 
tionably the province and duty of the Manager to make up 
the expense account, justly and truly according to the facts, 
and, after meeting all proper operating expenses, to divide 
the balance or net earnings between the two contracting par- 
ties in the manner fixed and determined by the contract itself. 

The money remaining to be divided was in the hands of 
the Manager or his subordinate and appointee (the cashier), 
and not in the hands or possession of the Directors, and as 
the Directors had no physical possession or control over this 
money, they were under no accountability therefor to either 


party. This accountability attached to the Manager alone. 
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Again, as to so much of this interest money as was paid over to 

the defendant corporation by or through Manager Hosford (he being 
at the time both a director and large stockholder of the defendant 
company), Rec. page 16, Ans Hosford’s Executors, near top), and 
at the same time bound as trustee to protect the interest of his cestui 
que trust (the plaintiff) to the extent of its interest in this fund, we 
submit that his (Hosford’s) executors cannot now be permitted to set 
up the defendant's interest claim or any adverse claim whatever, and 
especially that he (Hosford) should not be permitted to use his posi- 
tion as trustee of the plaintiff to promote in the slightest degree his 
own personal interest as a large shareholder in the defendant corpo- 
ration. 

Morrison v. Caldwell, 5 Mon, 435. 

Lewin on Trusts (Sth Eng. ed.), 285. 

Underhill on Trusts, p. 126, Art. 41. 


If, however, our position in this respect is untenable, and 
it was within the lawful power of the two Boards of Directors, 
when acting m concert, to direct the Manager to treat inter- 
est on defendant’s debts as constituting operating expenses,. 
and to justify bim in using the joint funds in that way as 
against the plaintiff corporation, yet after a time (June 25, 
1877) the Manager ceased to have the authority of these 
two Boards of Directors for making such interest payments, 
and thereupon, as we submit, became personally accountable 
to the plaintiff for thirty-one per cent of all the joint earnings 


thereafter taken and used by him in that way. 


Immediately after the discovery, made by the new Board 
of plaintiff's Directors (elected in May 1877), of the exist- 
ence of the vote of July 23, 1872, this new Board proceeded 
at once by its own vote to pronounce the former vote null 
and void and to rescind it altogether. 


Rec. p. 65, top; plff’s Directors’ vote of June 25, 1877. 
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Due notice of the action so taken by plaintiff's new Direet- 
ors was given to the defendant. 
Ree. p. 75, Bailey’s Dep. 3d and 4th Ans. 
Rec. p. 97, Abbott’s Dep. 56th Ans. 


Notwithstanding this rescission and repudiation by the 
plaintiff’s Directors, June 25, 1877, of the joint vote of July 
23, 1872, Manager Hosford paid no attention to it, but con- 
tinued to make the interest payments to defendant corpora- 
tion as before, and subsequently disbursed to defendant com- 
pany, for interest on Boston improvements alone, the amount 
in all of $169,154.40, of which amount thirty-one per cent, 
or $52,457.86, belonged wholly to the plaintiff, according to 
the contract ratio of division; and for this sum at least 
$52,457.86 (as we submit), the executors of Hosford must 
be held liable in this case, unless it shall be found by this 
court, (as it was apparently by the court below), that Hos- 
ford was relieved from all liability whatever to the plaintiff, 


by reason of the oral agreements or contracts as to all these 


interest payments concluded between the two Boards of 


Directors before July 25, 1872; and unless this court shall 
also find that these alleged oral agreements or contracts 
continued in force or operation during the whole term of the 
traffic contract, so that the new Board of plaintiff’s Directors, 
elected in May, 1877, were unable to put a stop to such 


payments. 


i. 


We now recur to the main question upon which the decis- 
ion of the court below appears to have turned, viz., the ques- 
tion, whether the interest payments of $699,614.76, to 
the defendant corporation during the term of the joint traftie 
contract were lawfully authorized by reason of the alleged 
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subsidiary or additional contracts or arrangements referred 
to by defendant corporation in the 17th section of its answer 
in this case ? 


Rec. p. 22. 


The subsidiary or additional contracts so referred to in the 
17th section of answer are fully set forth in the 19th and 
20th sections of said answer, the 19th section relating wholly 
to the interest paid defendant company on its investment 
in railroad shares ($95,750.35), and the 20th section relating 
wholly to interest paid on the cost of the improvements 
made at or near Boston ($603,884.47). 

As to the first of these interest payments ($95,730.35), 
the statement of the defendant in its answer (Sect. 19) was 
as follows : — 

"In 1872, it was deemed necessary for protection of the 
joint business and interests of the parties to the traffic con- 
tract to obtain control of the Salem & Lowell and the 
Lowell & Lawrence Railroads, and it was thereupon agreed 
hetween said parties, that if the Boston & Lowell Railroad 
Corporation would buy a majority of the stock in said com- 
panies that it should be paid seven per cent (semi-annually) 
upon the money used for the purchase of said shares during 
the continuance of the contract. With the full knowledge 
and consent of the other party to the contract, the Boston & 
Lowell Railroad Corporation thereupon bought a majority of 
the shares of stock of the two companies aforesaid, and paid 
therefor the sum of $345,674, and interest upon said sum 
was thereafter paid to the said Boston & Lowell Railroad 
Corporation with the full knowledge and consent of the 
second party (7. é., party of the second part to joint trafhic 
contract and plaintiff in this case) until the termination of 


snid contract.” 
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It is not claimed by defendant, and is not true, that any of 


the agreements here referred to were ever put in writing, or 


signed by either party, or by any one claiming to represent 
them: on the other hand it is conceded that such agreements 
became operative and binding upon the plaintiff corporation, 
if at all, by reason of the fact that the Directors for the time 
being of the plaintiff corporation while the Manager was en- 
waged in carrying the contract into execution, in their oral 
conferences with the Directors of defendant corporation at 
their joint meetings, had orally given their unanimous con- 
sent to the making of such interest payments. 

The plaintiff does not deny that such oral agreements 


or assents were had and exchanged between the several 


persons comprising the members of the two Boards of 


Directors. 

The plaintiff does, however, deny that any such oral agree- 
ments were had or made previously to the purehase by 
the defendant corporation of the railroad shares in question, 
or that such purchase was made in consequence of such 
previous oral agreement of the plaintiff’s Directors that the 
plaintiff corporation would share or participate in the interest 
reckoned at seven per cent upon the price or cost of said pur- 
chase, or that there is any evidence to that effect in the case. 
On the contrary it does appear in evidence that neither the 
Directors of the Boston & Lowell Railroad Corporation 
nor that corporation itself were authorized by law to pur- 
chase these shares. The evidence also shows that these 
shares were purchased prior to Sept. 30, 1871, although it is 
stated in the foregoing extract from defendant’s answer that 
the shares were purchased some time in 1872. 


Rec. pp. $4, 95, Abbott’s Dep., Ans. 49, 50 and 51. 


There was so much doubt as to the lawful right of the 


Boston & Lowell Railroad Company to become a_ pur- 


——— 


— 


53) 


chaser of this stock, that it was not deemed prudent to take 
title thereto in its own name but in the name of certain indi- 
viduals as trustees for the corporation. 


Rec. p. 95, Abbott’s Dep., 50th Ans. 


At the time of defendant’s purchase of the railroad shares, 
and for thirteen years or more previously, the Salem & 
Lowell and Lowell & Lawrence Railroads had been under 
lease to the defendant corporation, and had been taken into 
the joint account, and operated by the Manager under the 
trathe contract, the net earuings being pooled or divided 
between them in the same ratio as were the earnings of their 
own respective railroads. This gave the plaintiff corpora- 
tion all the benefits that could possibly arise from the 
ownership by defendant corporation of a controlling interest 
in the capital stock of these two leased roads, since the 
lease under which these two roads were held and operated 
by the Manager was to continue as Jong as the joint traffic 
contract itself, viz., for twenty years from Oct. 1, 1858. 


Bartlett’s 2d Dep. Ans. 132-5, Ree. p. 221. 


Under these circumstances we submit, that the interest 
payments made from the joint funds to defendant corpora- 
tion upon the price or cost of the railroad shares were not 
legally authorized or justified by the subsidiary or additional 
oral contracts said to have been made by plaintiff’s Directors 
to that effect. In support of this position, we offer the 
reasons following : — 

|. The Directors of the two corporations, while sitting 
and conferring together as to the proper mode of carrying 
into execution the joint traffic contract, were not acting or 
entitled to act as the lawful representatives of either corpo- 
ration as to any matters of business regulated by, or within 


the scope of the contract. 
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2. If the Directors respectively of each corporation, while 
sitting together at these joint meetings, might properly take 
action upon or with reference to the separate affairs and inter- 
ests of the two companies lying outside of the contract, yet we 
submit that they could only do so effectively by some instru- 
ment reduced to writing and signed, or put in the form of a 
vote passed or adopted by them so that their respective 
principals or constituents might have some evidence of their 
proceedings and some means of understanding their own 
rights in the premises. The executory agreements of cor- 
porate directors, made orally and not committed to writing 
hy vote or otherwise, do not subject the corporate body itself 
to any liabilities whatever. 

Kdgerly v. Emerson, 23 N. H. 568. 

Schuman v Seymour, 24 N. J. (Eq.) 155. 

Stoystown Turnpipe Co. 7“. Craner, 45 Pa. St. 586, 

Cammeyer +. Churches, 2 Sand. Chan, 229. 

Ditrey 7. Lamar R. Co., 4 Hurl. & C. 465, 

Ross 7. Crockett, 14 Louis. An. S11. 

Young v. Blackhawk Co., 66 Towa, 460. 

Johnson v. The City, 5 Phila. Rep. 445. 

5. Again in order that these oral agreements of the 
plaintiff’s Directors should become binding upon the corpo- 
ration as its own contract, it was necessary that they should 
have been based upon some consideration valid in’ law. 
Such consideration appears to have been wanting in the case 
of these oral agreements on the part of the plaintiff's 
Directors. 

If at the time of the alleged contract with defendant's 
Directors, that corporation had not purchased the railroad 
shares and had no legal right to aequire them by pur- 
chase, then its proposal or offer to make the purchase 


would not constitute, of itself alone, a consideration sufli- 
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cient in law to support a promise on the part of plain- 
tiffs Directors to contribute any sum whatever in aid of 
such purchase. 

Again, if at the time of the allegedcontract of plaintiff's 
Directors to contribute to these interest payments, the 
defendant had already become the owner of said shares, and 
if the defendant was to remain and did remain the sole 
owner of the shares, then the plaintiff derived no pecuni- 
ary benefit whatever from the defendant’s purchase, and the 
supposed promise of the plaintiff's Directors to bear a por- 
tion of the cost or price paid for the shares, or of the inter- 
est thereon, was wholly gratuitous and so not enforceable 
in law. 

Cottage St. Chureh v. Kendall, 121 Mass. 528. 
Burke v. Smith, 16 Wall. 395 (remarks near top). 


!. But whether the foregoing reasons assigned by us are 
sound or not is of no importance, since it was clearly beyond 
the legal power or capacity of the plaintiff’s Directors to bind 
the corporation by contract in any way to contribute to the 
payment of interest upon the cost of the shares purchased by 
defendant, because it would not have been competent in law 
for the plaintiff corporation to have entered into a contract 
with the defendant corporation for that purpose under any 
conceivable form. 

Pearson v. Concord R. R., 12 Am. & E. R. R. cases, 

102. 

Allerton +. Railroad, 18 Wall. 234. 

Thomas v. Railroad, 101 U.S. R. 71. 

Davis v. Old Colony R. R., 151 Mass, 225. 

Milbank v. N. Y. & N. E. R. Co., 64 How. 20. 

Penn. R. R. ». St. L. A. & T. H. R., 118 U. S. 290. 

Mallory ». Han. Oil Works, 86 Tenn. (2 Pickle), or 
4R.R.& Corp. L. J. 202. 
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Some of the cases just cited were referred to by the court 
below in its opinion, (Ree. p. 410, near bottom) as merely 
limiting the power of directors to the ordinary business trans- 
actions of corporate bodies. ‘That court did not seem to per- 
ceive that the cases cited apply to the corporate bodies them- 
selves as well as to the directors, and are therefore decisive 
of the case at bar, unless it is true, as held by the court 
below, that agreements by one corporation to assume and pay 
interest on the debts of another corporation belong to and fall 


within the ordinary business transactions of corporations. 


Ree. p. 410, bottom. 


There is, however, this difference in’ the grounds of 


defence to the claim to recover for the interest of the rail- 
road share purchase (in 19th section of the answer), and the 
crounds of defence to the claim for interest paid on Boston im- 
provements. As tothe latter claim the defendant corporation 
relies not only on the alleged oral agreements of the Directors, 
but also “upon the vote of the Directors of the Nashua & 
Lowell Railroad Corporation Ae (meaning the vote of July 23, 
1872) as constituting in itself an agreement. The statement 
in this respect is that large sums of money were expended 
by defendant corporation on the Boston improvements in 
reliance upon receiving such interest from the plaintiff, 
meaning, as we suppose, to take the point that the vote 
itself furnished the inducement to defendant company to 
make the outlay in question, and therefore affords a legal 
consideration to support the promise (if any) on the part of 


the plaintiff, said to be contained or embodied in the vote. 


Sd 
t 


The cases just cited by us to show that the alleged agree- 
ments of plaintiff’s Directors afford no defence to plaintiff's 
claim to recover the amount taken from it by the Manager in 
paying interest to the defendant company on the purchase 
money of the railroad shares, also show that plaintiff's 
Directors were not any more competent to dispose of plain- 
tiff’s money in paying interest upon the cost of improvements 
of property of the defendant corporation at Boston, (the 
sums so taken from plaintiff in this way aggregating to 
$187,156.30. ) 

Hence these cited cases would, we submit, be decisive as 
to the entire amount in controversy in this suit, if the 
defendant had no other answer thereto, than that made to the 
plaintiff’s recovering the items of interest paid defendant cor- 
poration on account of railroad share investment as set forth 
in the 19th section of its answer and that set forth in the 20th 
section of its answer relating to the Boston improvements ; 
the latter setting up the vote of July, 1872, as operating to 
induce defendant company to build the new station at Boston. 

If the Directors had made these interest agreements both 
orally and in writing they would not (as we understand) be 
any legal answer to the plaintiff's position that all the alleged 
contracts or agreements so set up were ultra vires, not only 
as to the Directors, but as to the plaintiff corporation itself, 


and consequently void. 


Let us, however, inquire whether it is true in fact that the 
sums of money expended by defendant on its Boston im- 
provements were expended by it in reliance upon the vote 
of July, 1872, as stated in the latter portion of Sect. 20 
of the defendant's answer. 


Rec. p. 23. 


‘> 
oh 


At a joint Directors’ meeting held Sept. 25, L869, the Man- 
aver submitted plans for the improvement of the terminal 
facilities at Boston, . . . and «a committee was appointed in 
reference to the sam 


Ree. p. dO4, 


At the next monthly meeting held Nov. 23, 1869, the 
committee made a report ; that report: was accepted and 
another committee appointed to prepare a location and 
report the same for ratification at the next monthly meet- 
Ine of the Board. 


Rec. }). 2b. 


At the monthly meeting held Jan. 24, 1871, the Manager 
submitted and read an estimate of the cost of the proposed 
new station house in Boston, and presented plans of the 
sme, 


Ree. p. 306, bottom. 


At a meeting of the Directors of the Boston & Lowell 
Railroad Company held Jan. 25, 1872, the record is as fol- 
lows: The Manager submitted plans and drawings of the 
contemplated depot building in’ Boston, when it was voted 
that the Manager proceed to the erection of the same sub- 


stantially in accordance with the plans submitted. 


Rec. p. 67, top, Cram’s Dep. Sth Ans. 


by this last vote of the Directors of the defendant corpo- 
ration, the Manager was instructed to proceed with the erec- 
tion of the new passenger station six months before the 
passage of the vote of July 25, 1872, and it appears that the 
defendant corporation had expended on that work, prior to 
Nov. 7, (872, as much as $656,621.00. 


Ree. p. 195, 10th line from bottom. 


<a ee 
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The Directors of defendant corporation, in their annual 
report to its stockholders for the year 1871 under date of 
Dee 15, 1871, stated as follows: “We have been enabled to 
make the usual divdends, fo provide for the increased interest 
accounts upon mrvestnents in the new works, and to Curry to 
the sinking fund and surplus account the accustomed bal- 
ances. The steady annual increase of receipts would seem 
to warrant our contident expectation of being able to keep 
up full dividends, and meet the ‘nterest upon the expenditures 
now making and to he made for permanent improvements 


and increased facilities at the Boston terminus.” 


Rec. p. 92, Abbott’s Dep. 46th Ans. 


[t also appeared from the same report that $293,758.99 
had been expended by the defendant company in its Boston 


improvements prior to Sept. 80, 1d71. 


Ree. !. 92. middle. 


It thus appears to be clearly proved, ds we submit, that 
the Boston improvements were undertaken and proceeded 
with for a considerable period of time betore the passage of 
the vote of July 23, 1872, and consequently that that vote 
itself did not operate to induce the defendant corporation to 
enter upon that particular expenditure. About one half of 
the cost of the entire structure had been expended before 
the date of the vote. 

It must therefore be seen that the vote of July 25, 1872, 
even if regarded as a promise by plaintiff's Directors that the 
plaintiff corporation should contribute to the payments of 
interest on Boston improvements could not operate as a 
valid contract to that effect, because, if a promise at all, it 


Wis a gratutitous one, not capable of enforcement at law. 
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There are, however, several other reasons why the vote of 
July, 1872, cannot be treated as a contract as between the 
two Boards of Directors by whom the same was passed. 

Firstly, it does not purport to be a contract it contains no 
agreement for the doing of anything by one party to or for 
the benefit of another party ; it purports to make an appro- 
priation of a fund owned in common or by both corporations 
in aid or for the benefit of one of them, and not an appropria- 
tion of the money of one only for any purpose, and the 
money appropriated was not at the time in the possession or 
control of either corporation, but in the control of the com- 
mon agent of both and already bound by a prior and different 
appropriation. 

The apparent object of the vote itself was to give to the 


Manager the concurrent permission of the two Boards of 


Directors to use the joint funds in his hands for the sole 
benefit of one of the two corporations, and the vote might 
perhaps have had that effect, if it were possible for the Man- 
ager to make such a use of the joint funds in his hands con- 
sistently >with the terms of the traffic contract, with the 
execution of which he was charged, and himself bound to 


observe or contorm to. 


There is also evidence in the case, circumstantial in char- 
acter, which tends strongly to show that it was not intended 
by the plaintiff's Directors to contract for the payment 
of the interest money in question, or part of it, from or out of 
the proper funds of the plaintiff, for these Directors were 
solicited in the spring of 1875 to consent to putting this same 
proposition in the form of a written contract between the two 
corporations, and they declined it. (See above, pages 14, 15, 
and 16 of this brief.) 

Again, if the vote of July, 1872, had been regarded in 


1875 as an existing contract between the parties, there would 
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have been no occasion for a second contract of the same 
character. 
VI. 

The court below, after having discussed at much length 
what it called the main question (Ree. p. 410), namely, 
“whether the Directors in law could (and in fact did) bind 
the plaintiff! corporation in respect to the transactions com- 
plained of * and after having determined it in the affirmative, 
then proceeded to observe: ~ Aside from this there is much 
evidence going to prove that the stockholders ratified the 
acts of the Directors. We are aware that this is disputed 
by the plaintiff, largely on the ground of the manner in which 
the accounts were kept. Upon the whole, we think the evi- 
dence goes to show such an acquiescence on the part of the 
stockholders (plaintiff) as forbids them after this lapse of 
time froin holding the defendant liable.” 

If it were true, as was found or assumed by the judge in 
this decision, that the plaintiff's Directors had power to com- 
mit that corporation to liability for the payment of a portion 
of the interest on the cost or value of property belonging 
solely to the defendant company, and if they in fact had 
done this, then such liability had become thereby charged 
upon the plaintiff corporation, and it was quite unnecessary 
for the court to consider whether the plaintiff's stockholders 
had known of or had ratified such acts or doings of their 
Directors; if, on the other hand, the Directors had no such 
power, (as we have attempted to show), then nothing of this 
sort had been lawfully done by them in their agency capacity, 
and there was nothing for the stockholders to ratify. 

Hence we do not perceive how this part of the. opinion of 
the Court adds any ferece whatever to what had been previ- 
ously stated as the conclusion of the Court upon the main 


question. If, however, this Court should be of a different 
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opinion upon this point, then we desire to state that we know 
of no evidence whatever in the case going to show that any 
considerable number of the plaintiffs stockholders (apart 
from the Directors themselves), prior to May 1877, were in- 
formed or made aware of the fact that the defendant corpo- 
ration had ever been in the receipt (from the joint net 
earnings) of interest on its investinent In railroad shares ; 
and we venture to assert that there is no competent and sufh- 
cient evidence in the case that any considerable number of 
the stockholders had, prior to May, 1877, been informed of 
the use made of the joint funds in paying to defendant cor- 
poration its interest upon the cost of its Boston improve- 
ments, 

The facts on this subject are fully set forth in the Forty- 
third Annual Report of the plaintiff's Directors to the stock- 
holders for the year ending May 29, 1878, being complain- 
ant’s Exhibit Lovering, printed at p. 290 of the record in 
this case. In this report (Ree. p. 171, middle) is found the 
statement that some of the plaintiffs new Directors (elected 
in May, 1877) were then entirely ignorant of the existence 
of the vote of July 25, 1872, and remained so until they 
had become Directors and had entered upon an investigation 
of the subject, as instructed to do by vote of the stockholders 
passed in May, 1877. 

At the same annual meeting of the stockholders of plain- 
tiff company at which the forty-third annual report was 
presented, a vote was passed by the stockholders in which 
they (the stockholders) declared that they had on that day 
learned for the first time of the existence of the vote of July, 


I872, and of the fact of moneys having been taken from the 


joint funds and used for the sole benefit of the defendant 


corporation under that vote. 


Ree. )). LS6, top. 
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This very vote was copied and set forth in full in the 
opinion delivered by the court below. 


Ree. p. 409, near bottom. 


In view of all this, we are at a loss to understand how the 
judge below could have found and stated, as he did, that the 
evidence in the case showed such an acquiescence in these 
payments to defendant on the part of plaintiff's stockholders 
as to forbid them (meaning to estop them) from holding the 
defendant liable. 

The judge below must have overlooked or forgotten that 
part of this vote of the stockholders in which they requested 
the Directors to take proper measures for restoring to plain- 
tiffs treasury the sums so diverted by or for the benefit of 
the defendant company. 

Again, if it were necessary to the defence of this case to 
show such a ratification of these payments by the stock- 
holders of plaintiff corporation as to estop them from seek- 
ing to hold defendant liable, it must have been made to 
appear that all the plaintiffs stockholders had so ratified, in 
view of the law, as understood by us, that the acts to be so 
ratified in this case were clearly u/tra vires, even as to the 
corporation itself, and so binding by way of estoppel upon 
such stockholders only as had personally assente4 to the 
same. 

Zabriskie v. Hack. R. R. Co., 18 N. J. Eq. 178. 
Gifford 7. N. J. R. R., 2 Stock. 171. 

Mallory v. Han. Oil Works, 56 Tenn. (2 Pickle). 
Keene's Executors Case, 8 DeG. M. & G. 279. 


VIl. 


The Court helow ut the close of its opinion introduced the 
words following : “ Again, (Ais contract has been executed, It 
expired in 1878”; and thereupon the Court proceeded to cite 
or refer to the rule of law that the “ executed dealings of 
corporations must be allowed to stand for or against both 
parties when the plainest rules of good faith require it.” 

If it were true that this trathe contract had ‘been carried 
into complete execution by the parties to it In a particular 
way, this faet might have been a good answer to the claim of 
the plamtul corporation tou rectification of the accounts, or 
to the making of any inquiry whether it had failed to receive 
What was its due under said contract. 

In this case, however, the execution of the contract was 
committed to a third person termed a Manager, or managing 
uvent, for both parties ; the terms of the contract were duly 
observed by this common agent for about fifteen years, but 
after that time the common agent failed to conform to that 
part of the contract relating to the division of the net earn- 
invs between the two contracting parties, so that the plaintiff, 
instead of receiving thirty-one per cent of all net earnings, 
was allowed thereafter and during the latter years of the term 
to receive much less than thirty-one per cent of the same, by 
reason of deductions made by the Manager from the plain- 
till’s quot and paid over to the defendant, in addition to its 
proper quota of sixty-nine per cent of said net earnings. 

This deduction from plaintiff’s share, and payment to de- 
fondant, was made (as plaintiff says) by the Manager, in vio- 
lution of the contract and of his duty to the plaintiff as 
trustee for it of the funds so taken away. As soon as the 
stockholders of plaintif? company became aware of this diver- 


sion they elected a new Board of Directors, instituted an 
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investigation and instructed the new Directors to take legal 
measures for redressing this alleged breach of trust. Under 
those instructions this suit was commenced in April, 1880, 
Manager Hosford, at the same time a director and large shure- 
holder in defendant corporation, persisted in making these 
deductions from plaintiff's share of income and paying them 
over to defendant company, after the plaintiff's new Directors 
had undertaken to interpose in the matter by passing the vote 


of June 25, 1877. 


Supra, p. 18 of this brief, middle. 


After this vote of June 25, 1877, Manager Hosford paid 
over to defendant corporation $52,437.86 of the plaintiff's 
money, as We say. 

According to the opinion of the judge of the court below 
neither Hosford’s estate nor the defendant corperation can 
be held accountable for this money, because it was paid out 
hy one and received by the other, in pretended conformity 
with the terms of the contract, as originally framed or modi- 
tied. 

The judge in making this statement, (as he did,) seems 
(unconsciously as we suppose) to have begged the question 
in dispute by assuming that the contract had been executed 
according to its terms. This was the bone of contention in 


the whole case. 


The defendant corporation itself took no such ground. 
It is not set up in the answers, and the point seems to be 
made by the judge, not as forming any ground for his de- 
cision, but as tending perhaps to corroborate a decision based 
wholly on other grounds. 

Whatever may have been the judge’s notions of the matter 


we think further comment unnecessary on this point. 


Railway Co. vr. Keok. Bridge Co., 131 U. S. 389. 
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According to our understanding of this case, the court 
below in stating as it did (Ree. p. 410, middle) that the main 
question for decision was “ whether the Directors ” (of plain- 
tiff company) “ could bind the corporation in respect to the 
transactions complained of,” entirely mistook the real issue 
in the case, as well as the position taken. by the plaintiff in 
its argument. 

“The transactions complained of” in the plaintiff’s bill 
are not transactions of the Directors of the plaintiff company, 
but the transactions of the special agent or agents of the 
plaintiff, consisting in the application by them successively 
of funds, belonging to both corporations jointly, in paying or 
providing for the interest upon the debts of the defendant 
corporation nlone : vel the court below, luboring apparently 
under the misapprehension that the questions before it were, 
first, as to the authority for these payments having been 
given by the Directors of the plaintiff, and secondly, as 
to the legal competency of the Directors to bind the cor- 
poration in that way, (Ree. p. 410, 7th and sth lines from 
top) decided both these questions in the affirmative, and 
therenpon, and for these reasons chiefly, or wholly, dis- 
missed the bill. 

We have tollowed the reasoning of the court below in 
reaching this result, and endeavored to show it to be erro- 
neous. If we have succeeded in this, it is enough for our 
purposes. But we think the same result could be reached 
through a much shorter cut, by contining the argument to the 
real and more simple question in the case, which, as we re- 
spectfally submit, is whethei Stark and Hlosford, the SUCCOS- 
sive Managers, rT passing over lo defi ndant corporation from 
thie ameter ts? MONEYS in their own hands (as they did ) the 
viferest upon defendant's debts, were acting within the scope 
of their own authority under the traffic contract, or any other 


contract hy which the plaintiff corporation had hecome previ- 
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ously bound in any way, or to which it had afterwards assented in any 
way or manner known to the law. 

The plaintitf’s bill in this case, so far as the defendant corporation 
is concerned, seeks to trace into the hands or possession of the de- 
fendant corporation, certain funds or net earnings passed over to it by 
the successive managers, Stark and Hosford, in violation of the duty 
or trust reposed in them by the plaintiff, and to hold those funds as still 
belonging to the plaintiff, notwithstanding the acts of the managers in 
bestowing them upon the defendant corporation in violation of the 
terms of the traffic contract. 

The defendant corporation’s answer admits the receipt by it of the 
sums here claimed by plaintiff (Rec., p. 22, § 17), but claims title 
thereto under certain agreements said to have been engrafted upon 
the traffic contract. [lence the main issue is whether such alterations 
were made in the traffie contract as to enable the defendant corpora- 
tion to retain these sums as its own. The defendant corporation's 
answer is in the nature of a confession and avoidance of plaintiff's 
allegations, leaving upon the defendant corporation the burden of 
showing its right to hold those sums as its own. 

As to the other defendants, Hosford’s executors, the bill (Rec., p.7, 
middle) charges their testator’s estate with a liability to account for 
all sums withheld by the testator from the plaintiff's share (31 per 
cent) of the net earnings and passed over to defendant corporation, 
they (Rec., p. 16, middle) make substantially the same defence as 
defendant corporation; ¢. e., that if any sums were so withheld it was 
done with the consent or authority of the plaintiff; and we submit 
that if plaintiff has proved its charge the burden of showing the 
alleged authority of plaintiff for taking or withholding these sums is 
upon the defendants. 

A further defence was set up by both defendants in their answers 
to the effect that the plaintiff and defendant corporations, on Sept. 30, 
1882, entered into a submission of the claims in suit to arbitration, 
and that an award was made thereon in favor of the defendants. 
(Rec., pp. 16 and 27.) 

As to this last named defence it is not (as we submit) available to 
Hosford’s executors, because Hosford was not a party to the submis- 
sion; he had deceased previously. It is not available as an adjudica- 
tion in favor of the defendant corporation, because no valid award was 
ever made under it. 


Rec., pp. 285-7; or 139 Mass. Rep. p. 463. 


F. A. BROOKS, 
Solicitor for Plaintiff. 
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was originally one of the defendants to plaintiff’s bill, and charged 
therein with a direct personal liability to the plaintiff; but the 
bill has been long since dismissed as to him, and the four lines 
at bottom of page 3, and the tive lines at top of page 4 of the 
record, do not now make any part of the case relied on by the 
plaintiff, or deemed correct in fact by it, and should therefore 
be disregarded. 


Supreme Court of the Anited States. 


OCTOBER TERM, 1889. 
No. 166, 


Tue Nasuvua & Lowe.i Raitroap Corporation, 
Appellant, 


. 
THe Boston & LoweLL RAILROAD CorprporaTION 


ET ALS. 


BRIEF FOR APPELLANT. 


FA CTs e 


The plaintiff and defendant corporations were respectively 
the owners of two sbort railroads making parts of «a contin- 
uous line of track leading from the city of Boston, Mass., 
into the State of New Hampshire, and beyond, and connect- 
ing with each other at Lowell, Mass., twenty-six miles from 
Boston. 

[In 1857 these two corporations entered into a contract 
with each other for operating together, or pooling the receipts 
of their two roads, and dividing the net earnings between 
them in the agreed ratio of thirty-one per cent to plaintifl 
und sixty-nine per cent to defendant corporation. 

The plaintiff was a New Hanfpshire corporation at first, 
and was subsequently chartered in Massachusetts, and the 


two corporations were then united by the Legislative sane- 
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tion of both States. The defendant corporation was wholly 
a Massachusetts corporation. 

Under New Hampshire laws as then existing, and as they 
existed at the time of the commencement of this suit, it was 
not legally competent for these two corporations to enter 
into or carry out such a pooling contract. 


sailey’s 2d Dep., Rec. p. 179 ' 109 6-7 , = 
» 


Burke v. Concord R. R., 61 N. H. 160. 


The law of Massachusetts was then probably the same 
in this respect. 

The two corporations undertook to get around this legal 
difficulty by taking their respective railroads and the man- 
agement thereof temporarily out of the hands of the Directors 
respectively, in each case, and placing the same and the 
revenues thereof in the possession of a third person, called a 
Manager, and by agreeing upon the selection of the same 
third person as the Manager of both roads, intending 
thereby that this Manager should be able as the common 
agent of both parties to do whatever was desirable in the 
case of either of the two properties, and should be restrained 
from doing things not acceptable to a majority of the Direct- 
ors of both companies while acting together or in concurrence 
in supervision of the special agent thus installed in the 
place of two separate Boards or bodies of Directors. 

The plan, in brief, was a delegation of the powers of the 
Directors of each corporation separately to the same single 
third person, reserving only such control over the common 
agent as the two Boards of Directors when acting together 
or in concert with each other might see fit to exercise. 


Contract, Arts. 1 and 5. (Co s . fb a [/ 


The powers and functions of the Manager were fixed and 


detined in the code of rules in these words: “The chief 
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executive officer of the joint roads shall be entitled the 
Manager.” . . . “It is his duty to act as the agent of the 
Directors, and as the responsible head of the joint companies, 
to direct and control their affairs in every department.” . . . 
“ He shall have power to employ for the service of the com- 
panies all necessary agents or servants.” 

The possession of both roads and the receipts thereof 
were to be put, and in fact were put, into the hands of this 
common Manager, by whom the expenses were to be first 
paid, and the net earnings were then to be divided, and paid 
over to the respective treasurers of plaintiff and defendant 
corporations, the plaintiff treasurer receiving thirty-one per 
cent and the defendant treasurer receiving sixty-nine per 
cent of the joint net income. 


Contract, Art. 14, Ree. p. Is : 


The two corporations agreed upon a certain code of rules 
for conducting this special agency management by which 
the Manager was given the selection and appointment of 
subordinate officers or assistants, including a ¢ashier for the 
reception and disbursements of the earnings, and a clerk 
whose duty it was among other things to make up and 
apportion the net earnings between the roads under the 
direction of the Manager, in accordance with the provisions 
of the joint contract. 


Rules for Government of Executive Service, Rec. p. | 


At the inception of the contract George Stark was chosen 
Manager. He continued to occupy that position till March 
31, 1875, about eighteen years. He was succeeded by 
Hosecum Hosford in July, 1875, and Hosford remained Man- 
ager till Dec. 1, 1878, when the contract terminated and the 
special agency management came to an end. 

It is recited in the preamble of the contract (Rec. D7) 


that “said corporations by operating said roads tm common 
management would be enabled to do the said business ” 
(passing over the roads of both parties) “ with greater 
fucility, greater regularity, and at a great saving of expense 
to both parties.” By Art. 1 of the contract it is provided 
that each party shall surrender to the “joint management 
the entire control of their respective roads, shops, depots, 
furniture, machinery, tools, ete., reserving only to the 
separate management of each corporation such property ” 
(consisting chietly of real estate) “as is hereinafter speci- 
tied.” 

Art. 5 provides that the joint roads shall be operated 
and managed by one agent . . . chosen by the concurrent 
vote of a majority of the Directors of each party . . . and 
“the respective Boards of Directors shall by such concurrent 
action exercise the same control over the management ” 
(meaning the joint management) “as is usual with boards 
of railroad directors in ordinary cases.” 

It will be observed that by this arrangement the manage- 
ment of each road under the common agent was to be par- 
ticipated in equally by the Directors of both, so that neither 
road was to be controlled, as previously, by its own separate 
Board of Directors : in other words, the two separate Boards 
of Directors became superseded or supplanted by this special 
agent or joint Manager, except so far as they might agree 
together in exercising control over him. 

By Art. 8 of the contract (Rec. p./Q ), it was pro- 
vided “that the roadbed, bridges, superstructure, depots, 
building and fixtures of each road” (after certain changes 
should have been made, as set forth in Arts. 6 and 7) 
“should be kept, as near as may be, in like relative repair 
from their present state and condition,” ete. 

By Art. 15, it was provided that the indenture should 


be construed as a business contract . . . and in no sense 


D 
as a lease of one road to the other, or as a union of 
corporate powers or privileges . . . exeepting that . . 
the rights and liabilities of one (party) with the other shall 
he settled and determined by this agreement. 


6 Ff 


Rec. p. '' 


In Art. 14, after fixing the ratio of division of the 
net earnings, and authorizing each party to make such 
dividends upon its own stocks, and payable from its 
own separate funds, as it may deem expedient, these words 
are added: “it being hereby distinctly provided that the 
interest upon the debts of either party must also be paid out 
of such separate share and not from the common fund.” 
After the adoption of this traffic contract, and as a means 
of enabling the two Boards of Directors to act together or 
in concurrence in exercising the joint supervision. over the 
management contemplated in and by the fifth article of the 
contract, regular monthly meetings of both Boards of Direct- 
ors were held at the same time and place in Boston. These 
monthly meetings were held in common, being attended 
hy the members of both boards, and presided over by the 
samme person who was also for many years atthe same time 
the president and one of the Directors of both corporations. 
The matters considered and discussed at these joint meetings 
were such as arose under or related to the administration of 
the two roads under the traffic contract, and not the affairs 
and interests of either corporation separately. 
Defts’ Exhibit, No. 71, XXX., Ree. p. FSG all 
Bailey’s Lst Dep. Ans. 1 to 8, 2d do., 84th Ans. Kee ,Ye.7s a, 
Stark’s 2d Dep. Ans. 78 to 82, Ree. p. / 3° 


am « 


At these monthly meetings it was the custom of the Man- 
ager to make reports to the Directors, and to lay before them 
for approval any measures (not involving details only) upon 
which he desired their action or approval, and it was the 
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constant practice at these meetings to appoint committees 
consisting of the Manager and of members of both Boards of. 
Directors, the Manager not being at the time a member of 
either Board of Directors. The Manager was often included 
as one member of a joint committee appointed by the two 
Boards of Directors. Three instances of this occurred at the 
meeting of Nov. 23, 1869. 


Stark’s 2d Dep. Ans. 173 and 175. Ree, . Iss 


At a joint meeting held March 1, 1870, a vote was passed 
fixing the salary of the president at $2,500 for both roads, 
payable from the joint funds. 

At a joint meeting held Dec. 23, 1873, it was voted that 
the cashier of the joint roads be authorized and directed to 
open a deposit account with the National City Bank of 
Boston. 

The Manager was frequently authorized to conclude and 
execute contracts in writing between the joint roads and 
other roads conducting business common to them all, and 
fixing the rates of division of receipts of such business. 

At one of the joint meetings, held July 28, 1874, the Man 
ager was appointed as one of a committee to consider the 
best manner to bring about a union of the Boston & Lowell 
and Nashua & Lowell Railroad corporations according to the 
acts passed by the Legislatures of Massachusetts and New 
Hampshire. 


Kec. p. RT? Se 


Before the time limited for consolidation had expired, an 
attempt was made to get plaintiff committed by written con- 
tract to bearing thirty-one per cent of the interest of defend- 
ant’s debts. 

The common president, at meeting of April 23, 1875, 
called the attention of the board (7. e., both boards) te certain 


agreements between the two roads as to leased lines and im- 


Foo 


a. 


Fue 


7 


provements which had not been formally reduced to writing, 
and stated that he held drafts of such contracts drawn by the 
attorney of the company which he had not been able to ex- 
amine, and it was voted, that the same be referred to a 
committee, consisting of the president and Messrs. Stark and 
Horsford, of the Lowell (7. e., Boston & Lowell) board, 
and that they be requested to report at the next meeting. 

At the next joint meeting this committee made a report 
and the subject was postponed. This report came up at 
meeting of June 22, 1875, and was again postponed ; it again 
came up at the meeting of July 27, 1875, when it was laid 
on the table on motion of one of plaintiff’s Directors, and was 
never afterwards taken up or acted upon. 


Rec. pp. 2 ¢ 


Pursuant to the contract and the rules adopted for carry- 
ing the same into execution the roads and specific property 
of both corporations, as also the receipts, tolls and income of 
both roads, went into the hands of the Manager, to be by him 
divided, and paid over to the treasurers of the respective 
corporations as provided by the contract, and they were so 
divided and paid over by him agreeably to the contract for 
about fourteen years, and until the defendant corporation 
hecame involved in the expense of building a new and costly 
passenger station at Boston. 

During that time the two corporations, in order to enlarge 
the terminal facilities at Boston, had made purchases to- 
gether of real estate at Boston, and paid for the same from 
their separate funds, and had taken deeds thereof running to 
themselves as tenants in common, the plaintiff contributing 
thirty-one per cent of the purchase money, and the defend- 
ant sixty-nine per cent, and sharing the benefits of such pur- 
chases in the same proportions under the contract. 

These purchases had been made and the deeds taken by 
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the two corporations in their separate capacity, and entirely 
outside of any action whatever on the part of the special 
agent or Manager, and the two roads in other respects had 
been maintained in substantially the same relative condition 
as at the inception of the contract, as provided by Art. & 
of said contract. 


Stark’s 2d Dep. 178th Ans., Rec. p. /4€ 


Karly in 1869, or previously, the Boston & Lowell Com- 
pany had formed the project of rebuilding and greatly en- 
larging its old passenger station at Boston, and of uniting 
with the Eastern Railroad Company in utilizing the new sta- 
tion, when built, for those two roads. 

An act of legislation in Massachusetts was obtained for this 
purpose (May 19, 1860), by which the defendant corpora- 
tion, either alone or with the Eastern Railroad, was author- 
ized to take a large tract of land in Boston for a station. 

At one of the regular month!y meetings of plaintiff and 
defendant Directors, held Sept. 28, 1869, the Manager sub- 


mitted plans for the improvement of the terminal facilities of 


defendant company at Boston (meaning the proposed new 
station) under the act of the last Legislature authorizing the 
taking of land, and a committee was appointed with reference 
to the same. 

Defts’ Ex. 16, Ree. p. 304% 


At the joint meeting of Directors, held Nov. 23, 1869, that 
committee reported, that after a protracted interview with a 
committee of the Eastern Railroad Directors, they had noti- 
fied the Eastern Railroad Directors of the intention of the 
Lowell Railroad Company to proceed to locate under the 
act for itself alone, unless the Eastern should before that time 
have signified its intention to join them in the benetits of the 


act. and the committee recommended that the Lowell Rail- 


=> 
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road Company should proceed at once to locate upon the 
territory embraced in the act. 

Their report was accepted, and the Boston & Lowell 
Board voted, that Messrs. Crowninshield and Abbott, both 
being Directors in defendant corporation, be a committee with 
the Manager to prepare a location and report the same for 
ratification at the next monthly meeting of the board. 


Rec. p. 296 . 


At the next annual meeting of the stockholders of defend- 
ant corporation (January, 1870) the Directors recommended 
that they (defendant’s Directors) should be authorized to 
locate and purchase or take the land (for depot), under the 
act . . . and to construct suitable buildings and terminal 
facilities thereon, when satisfactory contracts relating thereto 
could be concluded witb adjacent or connecting roads, mean- 
ing thereby either the Eastern Railroad or the so-called upper 
roads in New Hampshire and Vermont, and not referring at 
all to plaintiff’s road. (This authority was in fact voted by 
the stockholders of defendant company, Jan. 5, 1870.) 


Abbott’s Dep. 39th Ans., Ree. p. Fo 


The defendant Directors failed to secure any satisfactory 
contract with the Eastern Railroad Company. 

At the joint meeting of the two Boards of Directors held 
Jan. 24, 1871, the Manager submitted and read an estimate 
of cost of the proposed new station house in Boston, and 
presented plans of the same. 


Cram’s Dep. 8th Ans., Ree. p. 6G 


Prior to Dec. 15, 1871, the train house of the new station 
had been put under contract, and was well advanced in con- 


struction. 
Abbott’s Dep. 45th Ans., Ree. p. Gz 
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At a meeting of the Directors of defendant corporation 
held Jan. 23, 1872, they voted that the Manager should pro- 
ceed to the erection of the depot building in Boston substan- 


tially in accordance with the plans submitted. 
4 
Cram’s Dep. {th Ans., Ree. p. 6% Tat 


‘ 

No such vote as this was passed by the plaintiff’s Direct- 
ors; they did, however, at a meeting held on the same day, 
appoint a committee of their own number to confer with a 
committee of the Directors of defendant corporation as to 
what imfterest, if any, the plaintiff corporation should take in 
the “new passenger depot in Boston, the Mystic River Rail- 
road, and other property or extensions not embraced in con- 
tracts already made between the two corporations.” 

This committee never made any report, and, so far as ap- 
pears of record, never took any action whatever on the 
subject committed to them. 

It appears that the defendant corporation had, prior to 
Dec. 15, 1871, already invested in its Boston improvements 
$205,758.99, and that the defendant’s Directors in their re- 
port to the stockholders (of that date) informed them that 
they had been able to “provide for the increased interest 


> 


accounts upon investments in the new works,” and further 
stated to the stockholders their confident expectation of being 
able (in future) “to keep up full dividends and meet the 
interest upon the expenditures now making and to be made 
for permanent improvements and increased facilities at the 
Boston terminus.” 

Abbott's Dep. 45 and 46th Ans., Ree. p. GZ, 3 


So far as appears no further action was taken by either 
Board of Directors in relation to the station or the cost 
thereof, prior to the twenty-third day of July, 1872, when 
the usual monthly meeting of the two Boards of Directors 
with the Manager was beld. 


1] 


Interest on cost of defendant's new depot. 


After the efforts of the Boston and Lowell Railroad Com- 
pany to obtain the co-operation of the Eastern Railroad and 
its participation in the cost of the new station had failed, and 
the defendant corporation had already expended (prior to 
Dec. 15, 1871) in the enterprise nearly $300,000, Manager 
Stark originated the plan of paying over to the Boston & 
Lowell Corporation the joint net earnings in his possession 
as Manager, from time to time at intervals of six months, to 
aun amount suflicient to keep down the interest on the cost of 
the same, or to refund to defendant corporation all interest 


charges incurred by it in such construction. 


Stark’s Dep. 128th Ans., Rec. p. {Yo — 
Abbott’s Dep. 55th Ans., Ree. p. q7 


It appears that this plan was the subject of conversation 
or discussion between the members of the two Boards of 
Directors at their joint meetings and was assented or agreed 
to orally betweed them with entire unanimity. 

This oral understanding or agreement, arrived at between 
the Directors individually, became the subject of formal 
action for the first time on the twenty-third day of July, 
1872. 

At that time on the occasion of one of the joint monthly 
meetings attended by both Boards of Directors and the Man- 
ager, they passed a vote in the words and figures follow- 
ing :— 

Voted, That the expencitures made and to be made by the Boston 
& Lowell Railroad Corporation for land and building in Boston for 
a new station, and the expenditures made and to be made by said cor- 
poration for the building and completing the Mystic River Railroad, 
and for improvements in Winchester for a new station and land for 
railway purposes, to the amount of $20,000, are to be treated, in the 
management of the business under the joint business contract exist- 
ing between said corporation and the Nashua & Lowell Railroad 
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Corporation as follows, viz.: The said Boston & Lowell Railroad 
Corporation are to be paid the interest upon such expenditures, made 
and to be made, at the rate of seven per cent per annum, at the end of 
each six months, out of the receipts of the joint corporations under 
said contract, and which is to be charged as a part of the expenses of 
operating said railways under said contract; and the cashier of said 
two corporations and treasurer of the Boston & Lowell Railroad 
Corporation is hereby directed to make up an interest account upon 
such expenditures to April 1, 1872, and pay the amount found due to 
the Boston & Lowell Railroad Corporation out of the joint receipts 
of said two corporations. 


Previously to the passage of this vote, Manager Stark had 
been in consultation with Judge Abbott, one of the Directors 
of defendant corporation, as to some method by which the 
plaintiff! corporation should be made to bear a portion of the 
interest on the cost of the new station, and the vote above 
recited was the result of that conference. 


Stark’s 2d Dep. 116th Ans., Rec. p. /@2. 


The vote itself was framed either by Stark or Abbott, and 
was by Abbott brought before the joint meeting of July 23, 
1872, at which meeting no business was transacted except 
such as arose under the joint contract. 

Plaintiff's Ex. 4, Rec. p. 3. 33 
Stark’s Ist Dep. 15th Ans., Rec. p. GG 


On July 22, 1872, Judge Abbott had written the Manager 
requesting him to have the meeting to be held July 23, 
adjourned from the morning hour to the afternoon, to enable 
him (Abbott) to be present with the votes prepared by 
him as to the payments of interest on the improvements of 
defendant corporation. 


Stark’s lst Dep. 15th Ans., Ree. p. 46 


Manager Stark himself (the originator of this vote of 
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July, 1872) understood that no such application of the joint 
receipts as therein proposed could be lawfully made except 
by procuring an amendment of the old traffic contract. 


Stark’s 2d Dep. 156th and 157th Ans., Ree. p. JS°J 


Afier the passage of this vote, the cashier of the joint 
management, by direction of the Manager, paid over to the 
defendant corporation from the joint funds in his hands from 
time to time during the six and a half succeeding years for 
interest on the cost of defendant’s improvements at Boston 
the amount in all of. $603,884.47, thirty-one per cent of 
which, $187,204.18, is here attempted to be reclaimed by the 
plaintiff with interest since date of suit, April 17, 1880. 


Bartlett’s Ist Dep. 9th and 14th Ans., Ree. P-73 + Th 


Interest to defendant on the cost of its railroad shares. 


Soon after the defendant corporation engaged in the pro- 
ject of rebuilding and enlarging its Boston passenger station, 
it bought up a controlling interest in: the capital stock of 
two other Massachusetts railroads, the Lowell & Lawrence, 
and the Salem & Lowell, at a total cost of $345,674. 

The Manager (Stark) had recommended this purchase to 
the defendant corporation, and the purchase was made, in 
1871, at his suggestion, upon the oral understanding on the 
part of the plaintiff's Directors (as he states) that the plain- 
tiff corporation should assume thirty-one per cent of the 
interest on the purchase money, or that the joint funds 
should be used to pay such interest to defendant company. 


Stark’s 2d Dep. 75th Ans., Rec. p. /3/ 
Abbott’s Dep. 25th Ans., Rec. p. Ya 
Abbott’s Dep. 55th Ans., Rec. p. G7 


No formal action was ever had on this subject at any meet- 
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ing of the joint boards or of the Directors of plaintiff corpora- 
tion alone. 

The amount of joint funds taken and paid to defendant 
corporation on this score alone from Oct. 1, 1871, the end of 
the contract, was in all $95,730.35, thirty-one per cent of 
which, or $29,676.41, with interest thereon from April 17, 
1880, is also reclaimed by the plaintiff in this suit. 


—, 


Bartlett's Dep. 8th Ans., Rec. p. [2 


Manager Stark made or directed the making of these semi- 
annual payments to defendant corporation, in reimbursement 
of interest accrued on its debts, until March 31, 1875, when 
he resigned his position as Manager. 

He had begun to pay defendant interest on the cost of its 
railroad share purchase ($345,674) as early as Oct. 1, 1871, 
with a payment of $6,017.69, and bad continued such pay- 
ments every six months, and had paid out in that way in all 
$43,416.25 without any authority, excepting such as the oral 
assent of the individual Directors of both roads associated 
with bim in the management might afford. 

As to the larger payments made to provide for interest 
accruing on the depot debt of defendant, the Manager by 
the vote of July 23, 1872, had secured such protection to 
himself personally as the written assent of said Directors 
expressed in the form of a vote could afford, whatever that 


protection might be. 


Plaintiff invited to share defendant's interest account. 


Soon after Stark ceased to be Manager and shortly before 
the expiration of the time limited by law for the consoli- 
dation of the two roads, an attempt was made on the part 
of the defendant corporation, or its Directors, to procure the 
execution by the plaintiff corporation of a formal contract 
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by which the plaintiff company should agree to bear thirty- 
one per cent of all interest charges incurred by defendant, 
both in its purchase of the railroad shares and in making 
its Boston improvements. The inducement or consideration 
held out to plaintiff for making such a contract was the pro- 
posed offer of defendant corporation in the same contract to 
bear sixty-nine per cent of the interest assumed by plaintiff 
in building its new freight house at Lowell at a total cost of 
$102,186.24. 
Bailey’s 2d Dep. 95th Ans., Ree. pp. §'¥4. 

In this proposed new contract it is recited that plaintiff had, 
since the inception of contract, rebuilt its freight station at 
Lowell, at a cost of $102,186.24, and that defendant corpo- 
ration had taken land and rebuilt and enlarged its Boston 
passenger station and its Winchester passenger station, and 
had invested $345,674 in the stock of other railroads, and 
made other improvements of its railroad property (all at a 
total cost or expense of $1,836,410.38), and it (the pro- 
posed contract) provided that in the current settlements 
under the said contract of 1857, and during the term of said 
contract, the defendant corporation should assume and ac- 
count for sixty-nine per cent of the interest on the cost of 
the plaintiffs new freight house,.and that the plaintiff corpo- 
ration should assume and account to defendant for thirty-one 
per cent of the interest on the cost of each and all of its 
said improvements at Boston and railroad share purchase. 

The plaintiff had made an outlay upon its property of 
$102,186.24. The entire annual interest upon this outlay, 
reckoned at six per cent, would be only $6,131.17. By the 
proposed new contract for embodying alleged oral under- 
standings never reduced to writing, the Boston & Lowell 
Corporation offered to assume and pay to plaintiff sixty-nine 
per cent of this yearly interest during the contract, and 


16 


asked the plaintiff corporation in return for this to assume 
thirty-one per cent of the interest upon the cost of the 


defendant’s improvements. 


Operation of proposed interest contract on plaintiff. 


It should be observed in this connection, that by the 
terms of this proposed contract, which the plaintiff corpora- 
tion was asked by Directors of Boston & Lowell Corpora- 
tion, in their joint meetings held under the management, to 
adopt and subscribe, the plaintiff would have been committed 
in writing not only to an observance of the provisions of the 
vote of July 23, 1872, but to the adoption or ratification of 
the course of the Manager (Stark) in paying interest to the 
defendant from the joint funds on the additional amount of 
$545,674 previously invested in the share purchase, the 
principal of all such sums expended by the defendant 
amounting to $1,836,410.38, or two.and a quarter times the 
amount of the plaintiff corporation’s whole capital stock. 
In consideration for this act requested of plaintiff, the plain- 
tiff was to receive from defendant sixty-nine per cent of its 
interest on $102,186.24 only; in brief, the plaintiff, in con- 
sideration of the receipt from defendant yearly of $4,230.45, 
was to become liable to defendant yearly for $34,157.22, 
i. é€., plaintiff was to pay defendant $20,927 more than it was 
to receive from the defendant. This reduction of plaintiffs 
share of the net earnings by the sum of $30,000 per annum 
taken therefrom by the Manager, as supervised by the two 
boards, and bestowed on the defendant corporation under 
the vote of July, 1872, very soon resulted in depriving the 
stockholders of plaintiff corporation of all dividends what- 
ever. 

Exhibit Lovering 43d Rept., Rec. p. 2 & 


/ 
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Change of plaintiff's directors, 1877, and results thereof. 


This state of things led to an overturn in the old Board of 
Directors of plaintiff company at the annual meeting held in 
May, 1877, and to instructions being given by the stock- 
holders to the new Directors to make investigation as to the 
methods of administering the affairs of the two roads under 


the eontract. 


Lovering’s Dep. 14th Ans., Ree. p. 185. 


This investigation was made by the plaintiff's new Di- 
rectors. The existence of the vote of July, 1872, was then 
brought to light or to the knowledge of those new Directors 
for the first time, and they thereupon, on the 25th of June, 
1877, passed a vote to rescind the vote of July, 1872, and 
gave notice of such rescission to the defendant’s Directors. 


Plaintiffs Ex. 8, Rec. pp. 61-63. 
Bailey’s lst Dep. 3d Ans., Ree. p. 75. 
Abbott’s Dep. 56th Ans., Ree. p. 97. 


No notice whatever was taken by the defendant’s Directors 
or by Manager Hosford of this vote of plaintiff’s Directors 
rescinding the so-called vote of July, 1872. 

Abbott’s Dep. 56th Ans., Ree. p. 97. 

At the next annual meeting of plaintiff corporation, May 
1878, the plaintiff’s Directors made a full report of the situ- 
ation of affairs between the two roads, setting forth how 
they had become informed for the first time of the existence 
of the so-called vote of July 23, 1872, and of the vote they 
had passed June 25, 1877, for rescinding said vote of July, 
1872, and the further fact that the Manager (Hosford) had 


continued to make the interest payments to defendant cor- 


1s 


poration after their vote of June, 1877, and that defendant’s 
Directors had refused to take any notice of the remonstrances 
of the plaintiff’s Directors against the Manager's course in 


this respect. 


Complainant’s Exhibit Lovering, Rec. pp. 290-293. 


Upon the presentation of this report the stockholders of 
plaintiff company passed a vote instructing the Directors to 
take proper measures for recovering the share of plaintiff in 
Sums SO passed over to the defendant corporation by the two 


Managers from the joint fund. 


Dep. Lovering, 15th Ans., Rec. p. 186, top. 


Although this proposed contract for committing the plain- 
tiff corporation to a contribution from its share of the joint 
funds to payment of interest on the $1,856,410 (expended : 
by defendant in its own investments or inprovements) was 
repeatedly brought before the joint meetings of the .Directors 
held in the summer of 1872, as above stated, it was not 
acceded to by the Directors of plaintiff? corporation or any 
of them so far as appears from the record of the joint meet- 
ings. Notwithstanding this fact, however, the payments of 
interest to defendant were continued by the Manager to the 
end of the contract, in defiance of the vote passed by 
plaintiffs new Board of Directors, June 25, 1877, for pre- 
venting such payments. Manager Hosford persisted in this 
course after June, 1877, with full knowledge that the plain- 
tiff corporation deemed it to be in plain violation of its 


PD 


rights under the contract. 


It was the course of business for the managing agent to 


make a division of the net earnings in his hands between the 
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two corporations semi-annually, by making drafts upon the 
cashier Bartlett therefor, payable to the respective treasurers 
of the corporations. A sample of these drafts is printed at 
p. 207 of the record, top. 

Rec. p. 72, Bartlett’s Ist Dep. 6th and 7th Ans. 

Ree. p. 206, Bartlett’s 2d Dep. 40th and 41st Ans. 


From and after Novy. 7, 1872, the managing agent was 
regularly debited by defendant corporation in account for the 
items of interest accruing on its investments in railroad 
shares and improvements, at intervals of six months, and 
these interest charges were thereafter deducted by the Man- 
ager from the net earnings in his hands, before making up 
the balance (or 31 per cent) of such net earnings to be paid 


over to the treasurer of plaintiff corporation. 


Rec. pp. 195 and following. 


The entire amount of such interest charges was then paid 


over by the Manager to the defendant corporation. 


Ree. p. 22, Sect. 17 of Deft. Co.’s Ans. 


The plaintiff was unable to make Manager Stark a party 
defendant to its bill, because of his residing in a different 
judicial district from the other defendants. 

The plaintiff! seeks to establish the liability to it of both 
defendants upon the ground that the managing agents, 
heing from time to time in the receipt and possession or con- 
trol of the entire net income of both roads under the pooling 
contract, failed to distribute the same pursuant to the four- 
teenth article of the contract (Rec. p. 13), but made dedue- 
tions therefrom of sums amounting in all to $699,614.76, 
and applied the same in reimbursing the defendant corpora- 


tion all the interest accrued and accruing upon its invest- 
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ments in the improvement of its own property in or near 


doston, Say . ‘ : : ; . SOUS 884 41 


and in the purchase of shares in other rail- 


roads, SuLy ' : ; ‘ 99,730 35 


$699,614 76 


the effect of which doings of the two Managers was to de- 
prive the plaimtul of 31 per cent of the sums so deducted, 
viz.. $216,880.57, which it would have received (more than 
it did receive) had the Managers made division of said net 
earnings in the ratio fixed by the pooling contract. 

The liability of the defendant corporation arises as is 


charged from the fact that it received these sums at the 


hands of the two Managers in excess of its proper share of 


the net carnings. 

The liability of Manager Hlosford’s estate arises, as is 
charged, from the faet that in Passing over these sums to the 
defendant Company, he was violating the trust attached 
to or impressed upon thirty-one per cent thereof as the sole 
property of the plaintiff, unless it is made to appear that 
this thirty-one per cent of the fund had been freed and = dis- 
charged of the trust by reason of some modification of the 
terms of the pooling contract relating to the division of the 
Income. 


Rec. p. 54, 55, Stark’s Dep. Ans. 3d to &th. 


Defence as set forth in answer of defendant corporation. 


The defendant corporation admitted in its answer the re- 
ceipt by it through the cashier, Bartlett (but not through 
Stark or Hosford), of all the sums claimed by plaintiff (Ree. 
p. 24, Sect. 27), and based its defence upon the ground that 


it was entitled to the same, either in pursuance of the pooling 


a Coll 
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contract itself, or because of certain subsidiary or additional 
contracts subsequently engrafted thereon by the two corpo- 
rations, as was alleged, the subsidiary or additional contracts 
so referred to being (as we understand) certain agreements 
said to have been arrived at ora/ly between the individual 
members of the two Boards of Directors, though not evi- 
denced by any formal action of said Directors committed to 
writing or made matter of record in any way. 


Ree. pp. 22, 23, Ans. of B. & L. R. Co. §§ 17, 19, 20. 


Another defence was set up by both defendants in their answer, 
viz., that plaintiffs claims in suit had been submitted to arbitration, 
and that the arbitrators had made an award adversely to such claims 
and in favor of defendant corporation. 

As this defence was met by the plaintiff with evidence of an 
adjudication to the effect that the power of the arbitrators had been 
revoked by plaintiff before award made, and as the alleged award did 
not enter into the decision of the court below, we do not deem it 


necessary to notice it further. 


The defence first mentioned was sustained, and the 
court below held that, either independently of the traffic 
contract or as supplementary thereto (Ree. p. 410, near 
bottom), and by reason of certain oral agreements made by 
the plaintiffs directors, or imputed to them by the judge, 
the plaintiff had become bound and concluded as to the sev- 
eral payments of interest taken out of the net earnings and 
paid over to defendant company. 

The issue so raised by the pleadings and treated by the 
court below as the basis of its decision in favor of defendants 
was, Whether the plaintiff corporation did become lawfully 
hound to bear or contribute thirty-one per cent of the amount of 
all defendant corporation's interest charges, or ony part there- 
of, during the entire term of the pooling contract by reason 
of the oval agreements or understandings to that effect between 


the Directors of the two contracting corporations. If so, then 
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the decision of the court below was correct; if not so, then 
that decision was certainly wrong as to that part of the 


amount taken trom the plaintiff’s quota of the net earnings 


and devoted by the Managers to the payment of interest: 


upon the investment of defendant corporation in certain rail- 


road shares ($29,676.41), because these particular payments 


were never sanctioned by any vote or other formal action of 


the Directors of either of said corporations. 


Although the single issue presented by the pleadings and sustained 


by the court below (as shown by its opinion) related to the validity of 


the ora, contracts said to have existed between the two Boards of 
Directors, and although, if that issue was decided wrongly, the plain- 
tiff would be and is entitled to recover a part at least of the amount 
Claimed by it, viz., $20,676.41, yet the defendant corporation below did 
take the ground as to the other and larger claim of the plaintiff to 
thirty-one per cent of the amount of all interest paid it on the cost of 
iis Boston improvement (viz., =187,204.18), that it was entitled to the 
same under or by virtue of the vote of July 23, 1872, and this point 
will be referred to by us later on in this brief. 


By the traffic and pooling contract first entered upon in 
1857 for a term of three years, and afterward, in 18358, 
adopted by the stockholders, and by them extended for a 
term of twenty years, the two railroads and the receipts or 
earnings thereof were taken out of the Directors’ hands, and 


placed in the possession and control of a common managing 


agent, the ordinary functions of the Directors as general man- 
aging agents (so far at least as the provisions of the contract 
extended) were suspended, and the special agency or control 
of a single person substituted in their place. 

This substitution was complete and exclusive, at least as to 
all matters expressly provided for in and by the terms of the 
contract itself, since otherwise there would have been, not 
only a special agency management of both these railroads 
reposed in one person (not being «a director at all), but also 


a general agency management of each by a Board of Directors 


we 
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elected by the stockholders, and such a state of things would 
of course have resulted in utter confusion and conflict. 


The single managing agents employed under this contract cannot 
be deemed the mere agent or representative of the Directors, since the 
law would not permit directors of corporations to delegate to others the 
exercise of their usual powers in any matters involving discretion. — 
1 Wood’s Railway Law, p. 406, § 154. 


But as to such matters as were not clearly provided for by 
the traffic contract this special agent was not left to the free 
exercise of his own discretion alone, but was subjected to the 
supervision and control of both Boards of Directors when act- 
ing together or in concurrence with each other, but not to the 
control of either Board of Directors when acting separately or 
alone. 


Rec., p. 11, Art. 5. 


With these qualifications the single and special managing 
agent was by the contract and the rules adopted for its exe- 
cution substituted for or in place of the Directors them- 
selves (in each corporation), and put forward as the . . . 
head of the joint companies to direct and control their affairs 


in every department. 


Rec. p. 69, Middle, Rules Ex. Service. 


By the terms of the contract (as understood by us) each 
corporation contributed its railroad or plant, in its then 
existing condition, including all stations, buildings and fix- 
tures pertaining thereto, and the receipts or earnings to be 
derived therefrom, and placed the same in the hands of this 
special agent or manager. He was to pay over to the treas- 
urer of each corporation the balance or net earnings of the 


two roads semi-annually in the ratio of thirty-one per cent 
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thereof to the plaintiffs treasurer, and sixty-nine per cent to 
the defendant corporation’s treasurer. 


Ree. pp. 12, 145, Arts. 8 and 14. 


This ratio of division of the net earnings was (as we 
understand) predicated upon the relative earning capacity of 
each road in the condition in which it was at the inception of 
the contract. 

It was not confided to the discretion of the managing 
agent cither alone or with the concurrence of the two Boards 
of Directors, or either of them, to make any modification 
whatever in the terms of this traffic or pooling contract, the 
execution of which had been committed or entrusted to him 


vh their stochholders 


by the two corporations acting throug 


respect ively. 
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er In order to eliminate from this case a question which 
might, possibly, be made the basis of a decision adverse to 


the plaintiff in the case, we propose to take up this ques- 


tion as a preliminary one in the first place, namely, the 
question whether, consistently with the terms and provisions 
of the twenty years’ traffic contract as originally framed, the 
special agent or manager, either alone or with the concur- 
rence and support of the two Boards of Directors, was at 
liberty to take the net earnings or receipts of the two roads 
remaining in his hands at any time undivided, and devote or 
appropriate the same, or any part thereof, to the payment of 
interest of debts of the defendant corporation ineurred in 
making improvements of its own property or plant, or in 
the purchasing of outside property for investment. 


We think this question must be answered in the negative. 


— eA EN a BN 


It is expressly provided by the fourteenth article of the 


contract (Rec. p. 13, bottom) that fnterest upon the debts of | 
either party must be paid out of the separate share of such 
party and not from or out of the common fund: 

By the eighth article of the contract (Ree. p. 12) it is : 


provided that the relative condition or state of repair of the 


two roads should be maintained the same as at the inception 
of the contract, “as near as may be,” so that neither party 
should be a gainer by the use of the joint funds upon its 
own road, even by way of repairs. 

By Article 15 (Rec. p. 14, top) of the contract, it is 
declared in terms to be «a business or traffic contract only, 
and not a union of the corporate powers or privileges of the 
two companies. Under these circumstances it is not likely 
to be claimed that the managing agent had any such power 


-_ 
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unless it can be found under that clause (Art. 14) of the 
contracts which provides that income and expense accounts 
shall be made up monthly and kept and accurately closed 
and balanced from time to time semi-annually, under which 
clause it was the duty of the managing agent to cause these 
accounts to be so made up and balanced; and, therefore, it 
was necessarily left to him to determine, in the first instance, 
which of the sums actually disbursed in the course of the 
business should go to make up the account of operating ex- 


pehses, 


The above inquiry seems then to be resolved into another, 
viz.: Whether the manager, under his conceded authority to 
determine, in the first instance, the manner of making up the 
income and expense accounts, could consistently with the 
contract and with his duty to the plaintiff under the same be 
permitted to apply any portion of the jomt earnings remain- 
ing undivided in his hands to reimburse the defendant com- 
pany the amount of interest paid or incurred upon its debts, 
and justify this proceeding by calling such interest money 


operating expenses arising under the contract ? 


While we concede it was within the legitimate province ot 
the manager under the contract, not only to make up the 
expense account of both roads, but to set aside and devote 
a sufficient amount of such earnings to pay and discharge all 
legitimate expenses ot operating the two roads, we deny that 
in the exercise of this power the Manager could properly use 
the joint earnings or any part of them in providing for the 
debts of one of the parties or the interest thereon, and 
justify himself to the other party in so doing, and we think 
it hardly probable that any such position as this will be 
taken. 


bl . . a 
Phe cashier, Bartlett, being an experienced raifroad ac- 
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countant, and also the treasurer of defendant corperation 
at the time, and the very same person who was directed to 
make up this interest account and pay the amount of the 
same over to the defendant corporation as making or con- 
stituting a part of the expenses of operating the two roads 
under the contract, being under examination as a witness in 
this case, was asked whether in his judgment such expendi- 
tures as defendant corporation had made on its new station 
could be properly regarded or treated as expenses of operat- 
ing the defendant's railroad. lis answer was, “ No, sir.” 


urtlett’s Ist Dep. 16th Ans., Ree. p. 74. 


We are however, under no necessity of arguing at this 
lute day, whether the interest of debts incurred in construct- 
ing a railroad makes any part of the expense of operating the 
road when constructed. 

This very question, as also the meaning of the term “ oper- 
ating expenses,” have been the subject of legal investigation 
and have been settled by this court; and it has been deter- 
mined that expenses incurred in original construction or sub- 
sequent enlargement and improvement of the corporation 
plant, belong to “capital” account and cannot be properly 
classified as “ expense ” account. 


Union Pac. R. R. » U. S., 99 U.S. 402. 


In delivering the opinion of the Court in this case, 
Bradley, J., said: — 

"As a general proposition, net earnings are the excess of 
the gross earnings over the expenditures defrayed in produc- 
ing them, aside from and exclusive of the expenditure of 
capital laid out in constructing and equipping the works 
themselves. Theoretically, the expenses chargeable to 
earnings include the general expenses of keeping up the 


organization of the company, and all expenses incurred in 


eI 
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operating the works and keeping them in good condition 
and repair; while expenses chargeable to capital include 
those ineurred in the original construction of the works and 


in the subsequent enlargement and improvement thereof.” 


I]. 


While it may not be claimed by defendants that the 
Manaver in the legitimate exercise of his function of making 
up the expense accounts of the two roads, could convert the 
interest charges of either party Into CXpPcnses Incurred hy 
himself (the manager) in operating the two roads, by simply 
declaring them to be SO, yet it will probably be contended 
that the Manager was fully authorized to do this very thing 
in this case to the extent of the interest arising from the 
cost of defendant’s Boston improvements ($605,884.47), by 
the vote of the two Boards of Directors passed at their joint 
meeting held July 25, 1872. 

To this position (if taken) we reply that the two Boards 
of Directors could have no greater power than the Manager 
himself to override in any way the provisions of the trafic 
contract then In process of execution, nor could they confer 
any power on the Manager alone to do this. It was unques- 
tionably the province and duty of the Manager to make up 
the expense account, justly and truly according to the facts, 
and, after meeting all proper operating expenses, to divide 
the balance or net earnings between the two contracting par- 
tiesin the manner fixed and determined by the contract itself. 

The money remaining to be divided was in the hands of 
the Manager or his subordinate and appointee (the cashier), 
and not in the hands or possession of the Directors, and as 
the Directors had no physical possession or control over this 
money, they were under no accountability therefor to either 


party. This accountability attached to the Manager alone. 


Hw) 


Again, as to so much of this interest money as was paid over to 
the defendant corporation by or through Manager Hosford (he being 
at the time both a director and large stockholder of the defendant 
company), Ree. page 16, Ans Hosford’s Executors, near top), and 
at the same time bound as trustee to protect the interest of his cestui 
que trust (the plaintiff) to the extent of its interest in this fund, we 
submit that his (Hosford’s) executors cannot now be permitted to set 
up the defendant’s interest claim or any adverse claim whatever, and 
especially that he (Hosford) should not be permitted to use his posi- 
tion as trustee of the plaintiff to promote in the slightest degree his 
own personal interest as a large shareholder in the defendant corpo- 
ration. 

Morrison v. Caldwell, 5 Mon. 435. 
Lewin on Trusts (Sth Eng. ed.), 285. 
Underhill on Trusts, p. 126, Art. 41. 


If, however, our position in this respect is untenable, and 
it was within the lawful power of the two Boards of Directors, 
when acting m concert, to direct the Manager to treat inter- 
est on defendant’s debts as constituting Operating expenses, 
und to justify him in using the joint funds in that way as 
against the plaintiff corporation, yet after a time (June 25, 
1877) the Manager ceased to have the authority of these 
two Boards of Directors for making such interest payments, 
and thereupon, as we submit, became personally accountable 
to the plaintiff for thirty-one per cent of all the joint earnings 


thereafter taken and used by him in that way. 


Immediately after the discovery, made by the new Board 
of plaintiff's Directors (elected in May 1877), of the exist- 
ence of the vote of July 23, 1872, this new Board proceeded 
ut once by its own vote to pronounce the former vote null 
and void and to rescind it altogether. 


Rec. p. 63, top; plff’s Directors’ vote of June 25, 1877. 
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Due notice of the action so taken ly plamtiff new Direct- 


Ors WHs viven to the defendant. f 


Lec. Pp. 43. Dailey’s Dep. ddl and 4th Ans. 
Rec. }). 97. Abbott's Dep. DOth Ans. 


Notwithstanding this rescission and repudiation by the 


plaintiff’s Directors, June 25, 1877, of the joint vote of July 


23, 1872, Manager Hosford paid no attention to it, but con- 


tinued to make the interest payvinents to detendant COrpora- 


tion as before, and subsequently disbursed to defendant com- 


pany, for interest on Boston improvements alone. the amount 


my all of $169,154.40, of which amount thirty-one per cent, 


or $52,437.86, belonged wholly to the plamtitl, according to 


the contract ratio of division: and for this sum at least 


$52. 457.86 (us we submit), the executors of Llostord must 


be held liable in this case, unless it: shall be found by this 


court, (as it was apparently by the court below), that Hos- 


ford was relieved from all liability whatever to the plamtil, 


by reason of the oral agreements or contracts as to all these 


interest payments concluded between the two Joards of 


Directors before July 25, 1872: and unless this court) shall 
also find that these alleged oral agreements or contracts 
continued in foree or operation during the whole term of the 
traffic contract, so that the new Board of plaintiff’s Directors, 
elected in May, 1877, were unable to put a stop to such 


payments, 


*%, 


Ag 
We now recur to the main question upon which the decis- ~. te 
ion of the court below appears to have turned, viz., the ques- | j 


tion, whether the interest payments of $699,614.76, to 


the defendant corporation during the term of the joint traftic 


contract were lawfully authorized by reason of the alleged 


~~ inte 
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subsidiary or additional contracts or arrangements referred 
to by defendant corporation in the 17th section of its answer 
in this case ? 


Ree. p. 22. 


The subsidiary or additional contracts so referred to in the 
l7th section of answer are fully set forth in the 19th and 
20th sections of said answer, the 19th section relating wholly 
to the interest paid defendant company on its investment 
in railroad shares ($95,750.35), and the 20th section relating 
wholly to interest paid on the cost of the improvements 
made at or near Boston ($603,884.47). 

As to the first of these interest payments ($95,730.35), 
the statement of the defendant in its answer (Sect. 19) was 
as follows :— 

“In 1872, it was deemed necessary for protection of the 
joint business and interests of the parties to the traffic con- 
tract to obtain control of the Salem & Lowell and the 
Lowell & Lawrence Railroads, and it was thereupon agreed 
hetween said parties, that if the Boston & Lowell Railroad 
Corporation would buy a majority of the stock in said com- 
panies that it should be paid seven per cent (semi-annually) 
upon the money used for the purchase of said shares during 
the continuance of the contract. With the full knowledge 
and consent of the other party to the contract, the Boston & 
Lowell Railroad Corporation thereupon bought a majority of 
the shares of stock of the two companies aforesaid, and paid 
therefor the sum of $345,674, and interest upon said sum 
was thereafter paid to the said Boston & Lowell Railroad 
Corporation with the full knowledge and consent of the 
second party (7. e., party of the second part to joint traffic 
contract and plaintiff in this case) until the termination of 


said contract.” 


It is not claimed by defendant, and is not true, that any of 
the agreements here referred to were ever put in writing, or 
signed by either party, or by any one claiming to represent 
them: on the other hand it is conceded that such agreements 
hecame operative and binding upon the plaintiff corporation, 
if at all, by reason of the fact that the Directors for the time 
being of the plaintiff corporation while the Manager was en- 
gaged in carrying the contract into execution, in their oral 
conferences with the Directors of defendant corporation at 
their joint meetings, had orally given their unanimous con- 
sent to the making of such interest payments. 

The plaintiff does not deny that such oral agreements 
or assents were had and exchanged between the several 
persons comprising the members of the two Boards of 
Directors. 

The plaintiff does, however, deny that any such oral agree- 
ments were had or made previously to the purchase by 
the defendant corporation of the railroad shares in question, 
or that such purchase was made in consequence of such 
previous oral agreement of the plaintiff’s Directors that the 
plaintiff corporation would share or participate in the interest 
reckoned at seven per cent upon the price or cost of said pur- 
chase, or that there is any evidence to that effect in the case. 
Qn the contrary it does appear in evidence that neither the 
Directors of the Boston & Lowell Railroad Corporation 
nor that corporation itself were authorized by law to pur- 
chase these shares. The evidence also shows that these 
shares were purchased prior to Sept. 350, 1871, although it is 
stated in the foregoing extract from defendant’s answer that 
the shares were purchased some time in 1872. 


Ree. pp. $4, 95, Abbott’s Dep., Ans. 49, 50 and 51. 


There was so much doubt as to the lawful right of the 


Boston & Lowell Railroad Company to become a pur- 


33 


chaser of this stock, that it was not deemed prudent to take 
title thereto in its own name but in the name of certain indi- 
viduals as trustees for the corporation. 


Rec. p. 95, Abbott’s Dep., 50th Ans. 


At the time of defendant’s purchase of the railroad shares, 
and for thirteen years or more previously, the Salem & 
Lowell and Lowell & Lawrence Railroads had been under 
lease to the defendant corporation, and had been taken into 
the joint account, and operated by the Manager under the 
traffic contract, the net earaings being pooled or divided 
hetween them in the same ratio as were the earnings of their 
own respective railroads. This gave the plaintiff corpora- 
tion all the benefits that could possibly arise from the 
ownership by defendant corporation of a controlling interest 
in the eapital stock of these two leased roads, since the 
lease under which these two roads were held and operated 
by the Manager was to continue as long as the joint trafhie 
contract itself, viz., for twenty years from Oct. 1, 1858. 


Bartlett's 2d Dep. Ans. 152-5, Ree. p. 221. 


Under these circumstances we submit, that the interest 
payments made from the joint funds to defendant corpora- 
tion upon the price or cost of the railroad shares were not 
legally authorized or justified by the subsidiary or additional 
oral contracts said to have been made by plaintiff’s Directors 
to that effect. In support of this position, we offer the 
reasons following : — 

|. The Direetors of the two corporations, while sitting 

one and conferring together as to the proper mode of carrying 
into execution the joint traftic contract, were not acting or 
entitled to act as the lawful representatives of either corpo- 
ration as to any matters of business. regulated by, or within 


the scope of the contract. 
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2. If the Directors respectively of each corporation, while 
sitting together at these joint meetings, might properly take 
action upon or with reference to the separate affairs and inter- 
ests of the two companies lying outside of the contract, yet we 
submit that they could only do so effectively by some instru- 
ment reduced to writing and signed, or put in the form of a 
vote passed or adopted by them so that = their respective 
principals or constituents might have some evidence of their 
proceedings and some means of understanding their own 
rights in tae premises. The executory agreements of cor- 
porate directors, made orally and not committed to writing 
by vote or otherwise, do not subject the corporate hody itself 
to any habilities whatever. 
Kdgerly v. Emerson, 23 N. EL. 568, 


Schuman » Seymour, 24 N. J. (Eq.) 153. 

Stoystown Turnpipe Co. «. Craner, 45 Pa. St. 386. 

(‘ammeyer 7. Churches, 2 Sand. Chan, 22%. 

Ditrey ». Lamar R. Co., 4 Hurl. & C. 465, 

Ross “. Crockett, 14 Louis. An. S11. 

Young v. Blackhawk Co., 66 Towa, 460. 

Johnson v. The City, 5 Phila, Rep. 445. 
5. Again in order that these oral agreements of the 
plaintiff’s Directors should become binding upon the corpo- 
ration as its own contract, it was necessary that they should 
have been based upon some consideration valid in’ law. 
Such consideration appears to have been wanting in the case 
of these oral agreements on the part of the plaintiff's 
Directors, 

It ‘ut the time of the slleved contract with defendant's 
Directors, that corporation had not purchased the railroad 
shares and had no legal right to aequire them by pur- 
chase, then its proposal or offer to make the purchase 


would not constitute, of itself alone, a consideration sufli- 


clent in law to support a promise on the part of plain- 
Uff's Directors to contribute any sum whatever in aid of 
such purchase. 

Again, it at the time of the allegedeontract of plaintiff's 
Directors to contribute to these interest payments, the 
defendant had already become the owner of said shares, and 
if the defendant was to remain and did remain the sole 
owner of the shares, then the plaintiff derived no pecuni- 
ary benefit whatever from the defendant’s purchase, and the 
supposed promise of the plaintiff's Directors to bear a por- 
tion of the cost or price pata for the shares, or of the tnter- 
est thereon, was wholly gratuitous and so not enforceable 
in law. 

Cottage St. Church v. Kendall, 121 Mass. 528, 


Burke v. Smith, 16 Wall. 395 (remarks near top). 


t. But whether the foregoing reasons assigned by us are 
sound or not is of no importance, since it was clearly beyond 
the legal power or capacity of the plaintiff's Directors to bind 
the corporation by contract in any way to contribute to the 
payment of interest upon the cost of the shares purchased by 
defendant, because it would not have been competent in law 
for the plaintiff corporation to have entered into a contract 
with the defendant corporation for that purpose under any 
conceivable form. 

Pearson v. Concord R. R., 12 Am. & E. R. R. cases, 

102. 

Allerton 7. Railroad, 18 Wall. 234. 

Thomas 7. Railroad, 101 U.S. R. 71. 

Davis v. Old Colony R. R., 131 Mass. 225. 

Milbank 7. N. Y. & N. E. R. Co., 64 How. 20. 

Penn. R. R. v. St. L. A. & T. H. R., 118 U. S. 290. 

Mallory ». Han. Oil Works, 86 Tenn. (2 Pickle). or 
4R.R.& Corp. L. J. 202. 


Some of the cases just cited were referred to by the court 
below in its opinion, (Rec. p. 410, near bottom) as merely 
limiting the power of directors to the ordinary business trans- 
actions of corporate bodies. ‘That court did not seem to per- 
ceive, that the cases cited apply to the corporate bodies them- 
selves as well as to the directors, and are therefore decisive 
of the case at bar, unless it is true, as held by the court 
helow, that agreements by one corporation to assume and pay 
interest on the debts of another corporation belong to and fall 


within the ordinary business transactions of corporations. 


Rec. p. 410, bottom. 


There is, however, this difference in’ the grounds of 
defence to the claim to recover for the interest of the rail- 
road share purchase (in 19th section of the answer), and the 
erounds of defence to the claim for interest paid on Boston im- 
provements. As tothe latter claim the defendant corporation 
relies not only on the alleged oral agreements of the Directors, 
but also “upon the vote of the Directors of the Nashua & 
Lowell Railroad Corporation ” (meaning the vote of July 23, 
1872) as constituting in itself an agreement. The statement 
in this respect is that large sums of money were expended 
by defendant corporation on the Boston improvements in 
reliance upon receiving such interest from the — plaintiff, 
meaning, as we suppose, to take the point that the vote 
itself furnished the inducement to defendant company to 
make the outlay in question, and therefore affords a legal 
consideration to support the promise (if any) on the part of 


the plaintiff, said to he contained or embodied in the vote. 


The cases just cited by us to show that the alleged agree- 
ments of plaintiff’s Directors afford no defence to plaintiff’s 
claim to recover the amount taken from it by the Manager in 
paving interest to the defendant company on the purchase 
money of the railroad shares, also show that plaintiff ’s 
Directors were not any more competent to dispose of plain- 
tiff’s money in paying interest upon the cost of improvements 
of property of the defendant corporation at Boston, (the 
sums so taken from plaintiff in this way aggregating to 
$187,156.30.) 

Hence these cited cases would, we submit, be decisive as 
to the entire amount in controversy in this suit, if the 
defendant had no other answer thereto, than that made to the 
plaintiff's recovering the items of interest paid defendant cor- 
poration on account of railroad share investment as set forth 
in the 19th section of its answer and that set forth in the 20th 
section of its answer relating to the Boston improvements ; 
the latter setting up the vote of July, 1872, as operating to 
induce defendant company to build the new station at Boston. 

If the Directors had made these interest agreements both 
orally and in writing they would not (as we understand) be 
anv legal answer to the plaintiff’s position that all the alleged 
contracts or agreements so set up were ultra vires, not only 
us to the Directors, but as to the plaintiff corporation itself, 


und consequently void. 


Let us, however, inquire whether it is true in fact that the 
sums of money expended by defendant on its Boston im- 
provements were expended by it in reliance upon the vote 
of July, 1872, as stated in the latter portion of Sect. 20 
of the defendant’s answer. 


Rec. p. 23. 
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Ata joint Directors’ meeting held Sept. 25, 1869, the Man- 
ager submitted plans for the improvement of the terminal 
facilities at Boston, . . . and a committee was appointed in 
reference to the same. 


Ree. )p. HOA, 


At the next monthly meeting held Nov. 245, L869, the 
committee made mn report ; that report: was accepted and 
unother committee appointed to prepare a -location and 
report the same for ratification at the next monthly meet- 
ing of the Board. 


Rec. |). 20. 


At the monthly meeting held Jan. 24, 1871, the Manager 
submitted and read an estimate of the cost of the proposed 
new station house in Boston, and presented plans of the 
Sine. 


Ree. p. 306, bottom. 


At a meeting of the Directors of the Boston & Lowell 
Railroad Company held Jan. 25, 1872, the record is as fol- 
lows: The Manager submitted plans and drawings of the 
contemplated depot building in Boston, when it was voted 
that the Manager proceed to the erection of the same sub- 
stantially in accordance with the plans submitted. 


Rec. p. 64, top, Cram’s Dep. Yth Ans. 


by this last vote of the Directors of the defendant COrpo- 
ration, the Manager was instructed to proceed with the erec- 
tion of the new passenger station six months before the 
passage of the vote of July 23, 1872, and it appears that the 
defendant corporation had expended on that work, prior to 


Nov. 7. (872. a8 much as $656,621.09. 


Ree. p. 195, 10th line from bottom. 


t 
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The Directors of defendant corporation, in their annual 
report to its stockholders for the vear 1871 under date of 
Dee 15, 1871, stated as follows: “ We have been enabled to 
make the usual div/dends, to provide for the increased interest 
accounts upon imvestments in the new works, and to carry to 
the sinking fund and surplus account the accustomed bal- 
ances. The steady annual increase of receipts would seem 
to warrant our confident expectation of being able to keep 
up full dividends, and meet the tnterest upon the expenditures 
now making and to he made for permanent emprovements 


and increased facilities at the Boston terminus.” 


Ree. p. 92, Abbott’s Dep. 46th Ans. 


It also appeared from the same report that $293,758.99 
had been expended by the defendant company in its Boston 


improvements prior to Sept. 30, 1871. 


Ree. p. 92, middle. 


It thus appears to be clearly proved, as we submit, that 
the Boston improvements were undertaken and proceeded 
with fora considerable period of time before the passage of 
the vote of July 25, 1872, and consequently that that vote 
itself did not operate to induce the defendant corporation to 
enter upon that particular expenditure. About one half of 
the cost of the entire structure had been expended before 
the date of the vote. 

It must therefore be seen that the vote of July 25, 1872, 
even if regarded as a promise by plaintiff's Directors that the 
plaintiff corporation should contribute to the payments of 
interest on Boston improvements could not operate us a 
valid contract to that effect, because, if a promise at all, it 


wis a gratutitous one, not capable of enforcement at law. 


40 


There are, however, several other reasons why the vote of 
July, 1872, cannot be treated as a contract as between the 
two Boards of Directors by whom the same was passed. 

Firstly, it does not purport to be a contract it contains no 
agreement for the doing of anything by one party to or for 
the benefit of another party; it purports to make an appro- 
priation of a fund owned in common or by both corporations 
in aid or for the benefit of one of them, and not an appropria- 
tion of the money of one only for any purpose, and the 
money appropriated was not at the time in the possession or 
control of either corporation, but in the control of the com- 
mon agent of both and already bound by a prior and different 
appropriation. 

The apparent object of the vote itself was to give to the 
Manager the concurrent permission of the two Bourds of 
Directors to use the joint funds in his hands for the sole 
henetit of one of the two corporations, and the vote might 
perhaps have had that effect, if it were possible for the Man- 
ager to make such a use of the joint funds in his hands con- 
sistently with the terms of the trafic contract, with the 
execution of which he was charged, and himself bound to 


observe or contorm to. 


There is also evidence in the case, circumstantial in char- 
acter, which tends strongly to show that it was not intended 
by the plaintiffs Directors to contract for the payment 
of the interest money in question, or part of it, from or out of 
the proper funds of the plaintiff, for these Directors were 
solicited in the spring of 1875 to consent to putting this same 
proposition in the form of a written contract between the two 
corporations, and they declined it. (See above, pages 14, 15, 
and 16 of this brief. ) 

Again, if the vote of July, 1872, had been regarded in 


1875 as an existing contract between the parties, there would 


41 


have been no occasion for a second contract of the same 


character. 
VI. 


The court below, after having discussed at much length 
what it called the main question (Ree. p. 410), namely, 
“whether the Directors in law could (and in fact did) bind 
the plaintiff corporation in respect to the transactions com- 
plained of ° and after having determined it in the affirmative, 
then proceeded to observe: ~ Aside from this there is much 
evidence going to prove that the stockholders ratified the 
acts of the Directors. We are aware that this is disputed 
by the plaintiff, largely on the ground of the manner in which 
the accounts were kept. Upon the whole, we think the evi- 
dence goes to show such an acquiescence on the part of the 
stockholders (plaintiff) as forbids them after this lapse of 
time from holding the defendant liable.” 

If it were true, as was found or assumed by the judge in 
this decision, that the plaintiff's Directors had power to com- 
mit that corporation to liability for the payment of a portion 
of the interest on the cost or value of property belonging 
solely to the defendant company, and if they in fact had 
done this, then such liability had become thereby charged 
upon the plaintiff corporation, and it was quite unnecessary 
for the court to consider whether the plaintiff's stockholders 
had known of or had ratified such acts or doings of their 
Directors; if, on the other hand, the Directors had no such 
power, (as we have attempted to show), then nothing of this 
sort had been lawfully done by them in their agency capacity, 
and there was nothing for the stockholders to ratify. 

Hence we do not perceive how this part of the opinion of 
the Court adds any ferce whatever to what had been previ- 
ously stated as the conclusion of the Court upon the main 
question. If, however, this Court should be of a different 
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opinion upon this point, then we desire to state that we know 
of no evidence whatever in the case going to show that any 
considerable number of the plaintiffs stockholders (apart 
from the Directors themselves), prior to May 1877, were in- 
formed or made aware of the fact that the defendant corpo- 
ration had ever been in the receipt (from the joint net 
earnings) of interest on its investinent In railroad shares ; 
and we venture to assert that there is no competent and sufh- 
cient evidence in the case that any considerable number of 
the steckholders haa, prior to May, 1877, been informed of 
the use made of the joint funds in paying to defendant cor- 
poration its interest upon the cost of its Boston improve- 
ments. 

The facts on this subject are fully set forth in the Forty- 
third Annual Report of the plaintiff’s Directors to the stock- 
holders: for the year ending May 29, 1878, being complain- 
ant’s Exhibit Lovering, printed at p. 290 of the record in 
this case. In this report (Rec. p. 171, middle) is found the 
statement that some of the plaintiffs new Directors (elected 
in May, 1877) were then entirely ignorant of the existence 
of the vote of July 25, 1872, and remained so until they 
had become Directors and had entered upon an investigation 
of the subject, as instructed to do by vote of the stockholders 
passed in May, 1877. 

At the same annual meeting of the stockholders of plain- 
tif! company at which the forty-third annual report was 
presented, a vote was passed by the stockholders in which 
they (the stockhoiders) declared that they had on that day 
learned for the first time of the existence of the vote of July, 


1872, and of the fact of moneys having been taken from the 


joint funds and used for the sole benefit of the defendant 


corporation under that vote. 


Rec. p. LS6, top. 
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This very vote was copied and set forth in full in the 
opinion delivered by the court below. 


Ree. p. 409, near bottom. 


In view of all this, we are at a loss to understand how the 
judge below could have found and stated, as he did, that the 
evidence in the case showed such an acquiescence in these 
payments to defendant on the part of plaintiffs stockholders 
us to forbid them (meaning to estop them) from holding the 
defendant liable. 

The judge below must have overlooked or forgotten that 
part of this vote of the stockholders in which they requested 
the Directors to take proper measures for restoring to plain- 
tiffs treasury the sums so diverted by or for the benefit of 
the defendant company. 

Again, if it were necessary to the defence of this case to 
show such a ratification of these payments by the = stock- 
holders of plaintiff corporation as to estop them from seek- 
ing to hold defendant liable, it must have been made to 
appear that all the plaintiffs stockholders had so ratified, in 
view of the law, as understood by us, that the acts to be so 
ratified in this case were clearly u/fra vires, even as to the 
corporation itself, and so binding by way of estoppel upon 
such stockholders only as had personally assentei to the 
same. 

Zabriskie v. Hack. R. R. Co., 18 N. J. Eq. 178. 
Gifford v. N. J. R. R., 2 Stock. 171. 

Mallory v. Han. Oil Works, 56 Tenn. (2 Pickle). 
Keene’s Executors Case, 3 DeG. M. & G. 279. 


VIl. 


The Court below at the close of its opinion introduced the 
words following as Avain, this contract has heen executed, It 
expired in 1878": and thereupon the Court proceeded to cite 
or refer to the rule of law that the ~ executed dealings of 
corporations must be allowed to stand for or against both 
parties when the plainest rules of good faith require it.” 

If it were true that this trate contract had been earried 


into complete execution by the parties to it In a particalar 


way, this fact might have been a good answer to the claim of 


the plaintiff corporation to a rectification of the accounts, or 
to the making of any inquiry whether it had failed to receive 
What was its due under said contract. 

In this case, however, the execution of the contract was 
committed to a third person termed a Manager, or managing 
avent, for both parties ; the terms of the contract were duly 
observed by this common agent for about fifteen years, but 
after that time the common agent failed te conform to that 
part of the contract relating to the division of the net earn- 
ings between the two contracting parties, so that the plaintiff, 
instead of receiving thirty-one per cent of all net earnings, 
was allowed thereafter and during the latter years of the term 
to receive much less than thirty-one per cent of the same, by 
reason of deductions made by the Manager from the plain- 
tiff’s quota and paid over to the defendant, in addition to its 
proper quota of sixty-nine per cent of said net earnings. 

This deduction from plaintiff's share, and payment to de- 
fendaut, was made (as pluntiff says) by the Manager, in vio- 
lution of the contract and of his duty to the plaintiff as 
trustee for it of the funds so taken away. As soon as the 
stockholders of plaintiff company became aware of this diver- 


sion they elected a new Board of Directors, instituted an 


neta“ aeninanmegenanas 


a 
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investigation and instructed the new Directors to take legal 
measures for redressing this alleged breach of trust. Under 
those instructions this suit was commenced in April, 1880. 
Manager Hosford, at the same time a director and large share- 
holder in defendant corporation, persisted in making these 
deductions from plaintiff’s share of income and paying them 
over to defendant company, after the plaintiff’s new Directors 
had undertaken to interpose in the matter by passing the vote 
of June 25, 1877. 


Supra, p. 18 of this brief, middle. 


After this vote of June 25, 1877, Manager Hosford paid 
over to defendant corporation $52,437.86 of the plaintiff's 
money, as We say. 

According to the opinion of the judge of the court below 
neither Hosford’s estate nor the defendant corporation can 
be held accountable for this money, because it was paid out 
by one and received by the other, in pretended conformity 
with the terms of the contract, as originally framed or modi- 
fied. 

The judge in making this statement, (as he did,) seems 
(unconsciously as we suppose) to have begged the question 
in dispute by assuming that the contract had been executed 
according to its terms. This was the bone of contention in 


the whole case. 


The defendant corporation itself took no such ground. 
It is not set up in the answers, and the point seems to be 
made by the judge, not as forming any ground for his de- 
cision, but as tending perhaps to corroborate a decision based 
wholly on other grounds. 

Whatever may have been the judge’s notions of the matter 
we think further comment unnecessary on this point. 


Railway Co, v, Keok. Bridge Co., 1381 U.S. 389. 
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According to our understanding of this case, the court 
below in stating as it did (Ree. p. 410, middle) that the main 
question for decision was “ whether the Directors ” (of plain- 
tiff company) “ could bind the corporation in respect to the 
transactions complained of,” entirely mistook the real issue 
in the case, as well as the position taken by the plaintiff in 
its argument. 

"The transactions complained of” in the plaintiff’s bill 
are not transactions of the Directors of the plaintiff company, 
but the transactions of the special agent or agents of the 
plaintiff, consisting in the application by them successively 
of funds, belonging to both corporations jointly, in paying or 
providing for the interest upon the debts of the defendant 
corporation alone ; yet the court below, laboring apparently 
under. the misapprehension that the questions before it were, 
first, as to the authority for these payments having been 
viven by the Directors of the plaintiff, and secondly, as 
to the legal competency of the Directors to bind the cor- 
poration in that way, (Ree. p. 410, Tih and Sth lines from 
top) decided both these questions in the affirmative, and 
therenpon, and for these reasons chiefly, or wholly, dis- 
missed the bill. 

We have followed the reasoning of the court below in 
reaching this result, and endeavored to. show it to be erro- 
neous. If we have sueceeded in this, it is enough for our 
purposes. But we think the same result could be reached 
through a much shorter cut, by contining the argument to the 
real and more simple question in the case, which, as we re- 
specttully submit, is whether Stark and Hosford, the succes- 
sine Managers, in passing over to defendant corporation from 
the emp inoneys in their own hands (as they did) the 
interest upon defendant's debts, were acting within the scope 
of their own authority under the traffic contract, or any other 


contract by which the plaintiff corporation had become previ- 


° 
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ously bound in any way, or to which it had afterwards assented in any 
way or manner known to the law. 

The plaintiff's bill in this case, so far as the defendant corporation 
is concerned, seeks to trace into the hands or possession of the de- 
fendant corporation, certain funds or net earnings passed over to it by 
the successive managers, Stark and Hosford, in violation of the duty 
or trust reposed in them by the plaintiff, and to hold those funds as still 
belonging to the plaintiff, notwithstanding the acts of the. managers in 
bestowing them upon the defendant corporation in violation of the 
terms of the traffic contract. 

The defendant corporation’s answer admits the receipt by it of the 
sums here claimed by plaintiff (Rec., p. 22, § 17), but claims title 
thereto under certain agreements said to have been engrafted upon 
the traffic contract. Hence the main issue is whether such alterations 
were made in the traffic contract as to enable the defendant corpora- 
tion to retain these sums as its own. The defendant corporation’s 
answer is in the nature of a confession and avoidance of plaintiff’s 
allegations, leaving upon the defendant corporation the burden of 
showing its right to hold those sums as its own. 

As to the other defendants, Hosford’s executors, the bili (Rec., p. 7, 
middle) charges their testator’s estate with a liability to account for 
all sums withheld by the testator from the plaintiff's share (31 per 
cent) of the net earnings and passed over to defendant corporation, 
they (Rece., p. 16, middle) make substantially the same defence as 
defendant corporation: i. ¢., that if any sums were so withheld it was 
done with the consent or authority of the plaintiff; and we submit 
that if plaintiff has proved its charge the burden of showing the 
alleged authority of plaintiff for taking or withholding these sums is 
upon the defendants. 

A further defence was set up by both defendants in their answers 
to the effect that the plaintiff and defendant corporations, on Sept. 30, 
1882, entered into a submission of the claims in suit to arbitration, 
and that an award was made thereon in favor of the defendants. 
(Rec., pp. 16 and 27.) 

As to this last named defence it is not (as we submit) available to 
Hosford’s executors, because Hosford was not a party to the submis- 
sion; he had deceased previously. It is not available as an adjudica- 
tion in favor of the defendant corporation, because no valid award was 
ever made under it. 


Rec., pp. 285-7; or 139 Mass. Rep. p. 463. 


F. A. BROOKS, 
Solicitor for Plaintiff. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1889. 


No. 166. 


Tue Nasnva & Lowett Raitroap Co., Appellant, 
US. 


Tue Boston & Lowett Rartroap Co., anp OTHERs. 


ADDITIONAL BRIEF FOR APPELLANT ON, QUESTION OF 
JURISDICTION. 


I. No question as to the jurisdiction of the Federal 
Courts is presented by the record. 


1. The averment in the bill that the defendants are 
citizens of Massachusetts, and that the complainant is a citizen 
of New Hampshire and a corporation established and existing 
under its laws, is full and explicit. 

It is well settled that this averment is sufficient to give 


jurisdiction, unless it is disproved by evidence. 14 How. 27. 
That the defendants are citizens of Massachusetts, is 


conceded. 

That the complainant is a citizen of New Hampshire, was 
traversed by the defendants by plea. And the issue of fact 
thus raised was decided by the Circuit Court against the plea. 


That decision caiunot be revised here, because the record 
contains no statement of the evidence (if any) adduced by the 
defendants in support of their plea, or by the complainant in 
reply to it. Nor Wiis the decision appealed from. 

The tinding of the Cireuit Court on this point must there- 
fore be taken to have been right. And whether right or 


wrong, as the record stands, is conclusive. 


2. The denial of the complainants’ eitizenship is renewed 
by the defendants in the answers. 

It has been often held by this Court, that a denial of 
the averment of citizenship can only be made by special plea 
to the jurisdiction, and not by answer, or under the general 
issue, or by motion in arrest. 

1 Peters 417: 11th. 80: 6 How. 1; % How. 199; 15 

How. 354; 17 How. 47: 114 U. 8. 138: 116 U.S. 
588. 

Since the Act of 1875 the Court has inclined to hold that 
if the want of the necessary citizenship ean be deduced from 
any evidence disclosed by the record, the objection will be 
entertained. But it is submitted that where in addition to the 
averment of citizenship which gives prima facie jurisdiction, 
the fact has been distinctly put in issue by plea, and found by 
the Circuit Court, and no grounds upon which the tinding ean 
be revised are presented by the record, and no suspicion of 
collusion appears, such finding will be regarded as conelusive, 
as it would be upon any other fact. And that this Court 
will not attempt, of its own motion, upon isolated facts, 
introduced for other purposes, not otherwise material to 
the case, and not properly explained or connected by evi- 
dence, to try again, independently, the question of citizen- 
ship thus determined. 

There is nothing in the recent decisions on the subject 


that is inconsistent with this proposition. They are prinei- 
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pally cases of fraudulent or collusive attempts to invoke the 
jurisdiction of the Federal Courts. Where either the record 
has afforded the means of revising the finding of the Circuit 
Court on the question of fact, or no such finding has taken 
place. And the failure of jurisdiction has clearly appeared. 

Furmington vs. Pillsbury, 114 U. 8, 138. 

Hs rtog vs. M: mory, 116 Ul’. S., 688. 

Little vs. Giles, 118 U. S., 607. 

Morris vs. Gilman, 129 U. S8., 213. 

Graves vs. Corbin, Oct. T. 1889. 


Il. But assuming that question to be before the Court, 
there is nothing in the record to disprove the allegation and 
reverse the finding that the complainant is a citizen of New 
Hampshire. 

That it was so originally, is not denied. It was chartered 
in that State in June, 1835. 

Its stock was subscribed, the corporation organized, its 
road built, and both road and organization maintained ever 
since. 

The enquiry is then, how is it shown to have lost the 
citizenship which it is conceded to have once possessed. 

Upon this point, the only evidence in the record consists 
of the charter above mentioned, the Acts of the Legislature 
of Massachusetts of April 16, 1836, and April 10, 1838, and 
an Act of the Legislature of New Hampshire of June 16, 
1838. Copies of these Acts were put in as proofs in the 
cause, With no further evidence upon the subject. 

What then is their legal effect, standing alone, upon the 
original citizenship of the complainants ? 

Whether or not they create a second corporation in Massa- 
chusetts, is not the question. Such a corporation, if it exists, 
is not a party to this cause, and cannot affect the jurisdiction 
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of the Court. Do they divest the previous corporation of the 
citizenship it had before ¢ 

The enquiry is answered when the Acts are perused. 
They attempt no such thing, nor was it in the power of the 
Legislature of Massachusetts to do it, directly or indirectly. 

The Acts are to be taken together and read as one, because 
they relate anc refer to each other, and were designed for a 
common purpose. And they are to be considered in connection 
with what has taken place in pursuance of them, so far as that 


can be ascertained from the record. 


1. It is respectfully insisted that thus regarded, their 
result was neither to create a new corporation, nor to divest 
the old one of its previous presumptive citizenship. Still less 
to impress upon it the impossible and preposterous status of 
being a citizen of two states at thesametime. These Acts were 
simply machinery intended to confer upon the pre-existing 
New Hampshire corporation an additional franchise in Massa- 
chusetts, by which it should be authorized to extend its road 
into that State, and to acquire the necessary land for the pur- 
pose. This is all that was sought to be effected by the legis- 
lature, and all that was effected, either in fact or in legal 
conclusion. 

It is true that the first Massachusetts Act, (April 16, 1836,) 
in its terms appears to authorize a new corporation in that 
State, by the same name as the former one, and composed in 
part or in whole of the same persons. But a charter does 
not create a corporation; it only allows one to be created. 
That comes into being when its stock is subscribed and its 
organization effected. 

No corporation was ever organized under the Massachu- 
setts charter; there never was any stock subscribed, nor were 
there anv stockholders or officers; the railroad company, 
though chartered, never existed in point of fact. 
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When the prior and subsequent Acts are examined in con- 
nection with this charter, it becomes apparent that it was not 
intended to create a separate corporation. 

The original New Hampshire charter (Sec. 12) conferred 
authority upon the complainant to extend its road to Lowell, 
in Massachusetts. That was a part of the original scheme. 

While that charter contained the usual and necessary re- 
quirements by which the subscription and division of the 
capital stock, and the making and collection of assessments 
thereon, and the first meeting and organization of the corpora- 
tion are provided for, the subsequent Massachusetts charter 
has no provisions of that sort. It contains almost nothing 
except the authority to build the extension of the road to 
Lowell. 

Then follows the Massachusetts Act of 1838, no stock sub- 
scription or organization having taken place meanwhile, so far as 
appears; and by this Act it is provided that “the stockholders 
of the Nashua & Lowell Railroad Corporation, incorporated by 
the Legislature of New Hampshire in the year 1835, are hereby 
constituted stockholders of the Nashua & Lowell Railroad 
Corporation, incorporated by the Legislature of this Common- 
wealth in 1836.” And this proceeding is ratified by the 
Legislature of New Hampshire, two months later, by the Act 
of June 26, 1838. : 

The unification of stock thus effected was not therefore 
the union of two capital stocks. There never existed but one. 
It was a provision by legislative enactment that the stock of 
the New Hampshire corporation should be constituted that of 
the Massachusetts corporation, and the latter thus merged in 
the former ; and the consolidation of property was merely the 
conferring on the former the franchise and right to acquire 
real estate necessary to the construction and maintenance of 
that portion of the road which lay in Massachusetts, in pur- 


suance of its original design. 
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In this respect the case is the same in principle as that of 
Cen. Re. Co. vs. Georgia, 92 U. S., 665, where it was held that 
a consolidation of two corporations created no new one, but 
only amounted to a merger of one in the other, under the 
charter of that other: since no stock remained to the cor- 
poration merged, and the only stock of the consolidated con- 
cern was the previous stock of the other. 

The corporation has ever since, as ever before, been main- 
tained as a New Hampshire corporation, having its principal 
place of business and organization there. 

And the result of all the action that has taken place, 
legislative and corporate, has been merely to confer upon that 
company the right to extend its road into Massachusetts. A 
result indirectly and perhaps awkwardly accomplished, but not 
the less real, and the one intended by all parties concerned. 

In no sense has it taken away or impaired the original cor- 
porate existence of the complainant under the laws of New 
Hampshire. Nor in any wise affected the presumption that its 
eorporators remain as they always were, citizens of that State. 

If the facts on this point do not clearly appear, that is not 
to be taken against the complainant. The burden of proof is 
on the other side. This objection was not anticipated when 
the record was made up. The question is whether facts 
enough are made to appear against the complainant, to disprove 
the citizenship it has once established, if it is now open to be 
disproved at all. 

If this view is correct, the case is brought directly within 
the decisions of this Court, that the conferring upon a corpora- 
tion of one State additional franchises in another, does not affect 
its previous citizenship for the purposes of jurisdiction. 

Indiana ke. BR. Co. vs. St. Louis ke. R. Co., 118 
U.S. 290, 8. C. 9 Bissell, 144. 

See also Williams vs. Mis. R. Co. 3 Dillon, 267 and 
Mis. R. Co. vs. J. & St. L. RB. Co., 10 Fed. Rep. 497. 
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2. But if this construction of the legislation in question 
and of the proceedings in pursuance of it should not obtain the 
assent of the Court, and it should be held that they did result 


in the creation of two corporations, one in each State, the 
jurisdiction of the Federal Court over the case would still 


remain. 

a. The Massachusetts corporation thus formed is not a 
party to the cause, nor is it necessary that it should be. 

It is at the most, if it has a legal existence at all, a merely 
nominal and constructive body, having no possible interests in 
this cause or any other, except in identity with those of the 
complainant, and no power of being heard or represented 
except through the complainants. 

Howe vs. B. and M. R. Co., 18 Fed. Rep., 80. 

It is well settled that a nominal or really unnecessary party 
need never be joined, ever though the joinder might be 
otherwise proper, when the effect would be to oust the 
jurisdiction of the Court. | 

Db. If it were necessary to make the Massachusetts corpora- 
tion a party, it might with entire propriety be made a defend- 
ant. And as such would not affect the jurisdiction. 


Ind. R. Co. vs. St. L. R. Co. 9 Bissell, 144. 


3. In either view of the case, whether it is held that 
there was but one corporation, or that two were in fact created 
and afterwards united, the original citizenship of the complain- 
ant in New Hampshire remains unimpaired. And it is impos- 
sible that it should have been rendered for the purposes of 
jurisdiction, a citizen of two states at once. 

The corporation as such has no citizenship. It stands upon 
that of its corporators. It is conclusively presumed and cannot 
be controverted that the citizenship of the corporators is in the 
State of the charter. Such was the necessary presumption in 
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the present case, from the time of the New Hampshire charter 
in 1835, to thatin Massachusetts in 1836. If the latter created 
anew and separate corporation, the presumption as to the 
citizenship of the corporators in the old one still remained 
unaffected, at least until the second of the Massachusetts Acts, 
in 1838. The question then is whether the union of the two 
corporations effected by that Act, rebuts the presumption 
that was previously conclusive. But how could it have 
that effect? It did not introduce any new corporators. It 
could not change the citizenship of the previous corporators 
from New Hampshire to Massachusetts, because the cor- 
poration remained at least equally that of New Hampshire. 
It could not create a presumption that they are citizens of 
two states at once, because that is impossible in faet, impossible 
under all rules of law applicable to the subject of domieil, and 
impossible under the Constitution ot the United States. No 
such presumption can therefore be entertained. 
That the union of the property of two corporations, and 
the authority to unite their ccrporate action thereafter, and 
to exercise franchises in two States does not prevent them from 
remaining two corporations, nor rebut the presumption of the 
citizenship of either, has been repeatedly decided by this Court, 
by State Courts, and by various Federal Courts. 
R. R. Co. vs. Whitton, 13 Wall. 270. 
Muller Us, Doves, 9) {}, 
Per Story S., Farnum vs. B. Canal Co.. 1 Sum. 62. 
Per Drummond J... C. W. R. Co. ve. L. S. RB. Co... 5 Fed. 
Pep. 1), and lV. i. C0. MN, ‘$4 ct P. PR. (”. 

Per Cooley J... Ch. ct’ N. WwW. R. Co. U8. And. br: ni... 5.3 
Mich. 91. 

PR. Co. ve. Furmers Co.. 49 J 7}. JAS, 

B. Co. vs. Adams Co.. 88 [11. 619. 
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The observations of the Court in 0. & ML. PR. Co. vs. 
Wheeler, (1 Black 286) do not affect the question. In that 
case the plaintiff was averred in the declaration to be a corpo- 
ration chartered by two different States, with nothing to show 
which charter if either was prior or paramount. It was 
therefore the averment of a void and impossible corporation, 
and one which if it had a legal existence could not set itself up 
as a citizen of either State, and would be equally presumed to 
be a citizen of both. 

It is the Franchise to he a corporation, under which the 
presumption of citizenship arises. Other franchises may or 
may not be conferred by the charter, or by subsequent legisla- 
tion of the same or of other States. And under such fran- 
chises, various powers of the corporation, in various places, may 
be derived. But its corporate existence is under the original 
franchise for that purpose, aud remains always the same; it 
ean only be conferred upon it once, and by one jurisdiction, 
and can only be taken away by the authority that gave it. 

A charter is nothing but a statute. And until two legis- 
latures can unite in passing one statute, a corporation cannot 
derive its corporate existence from two States at the same time. 

If two corporations are created in different States, they 
must remain two so long as they exist at all, whatever unity of 
property or of corporate action they may come to acquire. 

If there is created but one, then its creation determines ite 
citizenship, whatever additional powers it may afterwards 
obtain, and from whatever authority. 

Of the first of these propositions, the case of Clark . Bar- 
nard 108 U.S. 436 is an illustration. In which, speaking of 
the result of a corporation in one State acquiring a charter in 
another, and acting through the same organization, officers and 
agencies in each, the Court say, “it would thus be constituted 


into two distinct corporate entities in the two States, acting in 
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each according to the powers locally bestowed, as distinctly as 
though they had nothing in common as to name, capital or 
membership.” 

Of the second, the cases of Cen. R. Co. v. Georgia and 
Ind. he. Pe. Lo. v. St. i ae. LR. Co. above cited, and R. Co. 
v. Koontz, 104 U.S. 5, are examples, among others, to the 
same effect. 

And it is t. be observed, that the right of a corporation 
existing in one State to sue in the Federal Courts of another, 
neither depends upon, nor can be taken away by any law of 
that other. If it has a corporate existence in the State of its 
charter, the right to sue in any other district is an incident to 
such existence and a right under the constitution and laws of 


the United States. 
E. J. PHELPS. 
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OCTOBER TERM, 1889. 


NASHUA & LOWELL RAILROAD CORPORATION, 
APPELLANT. 

BOSTON & LOWELL RAILROAD CORPORATION, 
ms Als 


BRIEF FOR PLAINTIFF ON THE QUESTION OF JURIS- 
DICTION, ETC. 


FACTS, 


Part I. 


The Bill of Complaint in this case is brought by the Nashua 
& Lowell Railroad Corporation, as plamtiff, against the Boston 
& Lowell Railroad Corporation and Hocum Hosford, as de- 
fendants : (it bas been discontinued as against the other defend- 
unt, Bartlett). 

The bill describes the plamtitl is i corporation 4 duly estab- 
lished and existing by the laws of the State of New Hampshire,” 
and as “a citizen of said State of New Hampshire.” 

It deseribes the detendant corporation as i corporation duly 
established by the laws of the State of Massachusetts, and as 
“« citizen of said State of Massachusetts,” and the defendant, 
Hlosford, as a citizen of snid State,of Massachusetts. 


Record, page 1. 


In the second paragraph of the bill the plaintiff alleges that 
itis, and for many years has been, a corporation under the 
laws of the State of New Hampshire . . . and that the Boston 
& Lowell Railroad Corporation, (defendant), is, and for many 


years has been, a corporation under the laws of said State of 


Massachusetts, owning a railroad extending from Lowell to the 
city of Boston, Mass.” 


Record, page 1. 


The executors of Ilosford tiled their answer to the bill Oct. 
1, 1883, in which answer they admit the Boston & Lowell 
Corporation, defendant, to be a Massachusetts corporation and 
citizen, and further say, among other things : — 


* That the Nashua & Lowel! Railroad Corporation was originally 
chartered by the State of New Hampshire, on the twenty-third day of 
June, A. D). 1855, by an Act which authorized the construction of a rail- 
road from Nashua, in said State, to the State line of the Commonwealth 
of Massachusetts.”” . . . ** That on the tenth day of April, A. D. 1838 
(by mistake,as printed for April 16, 1856), the Commonwealth of Massa- 
chusetts granted a charter authorizing the construction of a railroad from 
the State line in New Ilampshire, at the termination of the said Nashua 
& Lowell Railroad in New LHlampshire, to Lowell, in said Common- 
wealth . . . : that in the year 1838, the Legislatures of Massachusetts 
and New Ilampshire authorized the union of these two corporations in 
one, and they were so united, and as such united corporation, they issued 
common stock, constructed said railroad from Lowell, aforesaid, to said 
Nashua, and have always operated the same as one corporation.” 


Record, page 17, middle and below. 


The answer of the Boston & Lowell Corporation, defendant, 
contains the same statement In this respect, and also a further 
statement in the words following, viz : — 


‘** That said two last-named corporations’ (meaning the Nashua «& 
Lowell Corporation of New Hampshire and of Massachusetts respect- 
ively) * accepted said Acts of said two States” (meaning the two Acts of 
union); ** and organized under the same and constructed and owned a 
railroad extending from Nashua in the State of New Hampshire to 
Lowell in Massachusetts.” 


' Reeord page 204, top. 
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Replications were duly tiled by the plaintiff to both these 
answers, the effect of which was to deny the allegations respect 
ing the acceptance of the Acts of Union aforesaid, and the new 
organization said to have tuken place under the same. 


Record page 18, bottom, and 47, middle. 


These allegations of the defendants as to the union of the two 
separate corporations of each State, into x new and single cor- 
poration of both States, and the subsequent construction by the 
new single corporation of the entire road in beth States were 
entirely unsupported by evidence, or by anything contained in 
the record, and could not have properly received any consider- 
ation in the court below, and therefore cannot now receive any 
from this court, as a Court of Appeal. 

The only evidence to be found in the record, apart from the 
admissions of defendants in their answers respectively, which 
bears upon the question of the status or character of the plain- 
tiff corporation is contained in the stipulation printed at the top 
of page 9 of the record, by which it was agreed as between the 
plaintiff and defendant corporations, that the contract set up in 
the plaintiffs bill was, in fact, made or entered into between the 
plaintiff and defendant corporations, the plaintiff corporation so 
contracting being described in the bill as “a corporation duly 
established, and existing by the laws of the State of New Hamp- 
shire,” and as “a citizen of said State of New Hampshire,” and 
as having been for many years “ corporation under the laws of 
the State of New Hampshire owning a railroad extending from 
Nashua in New Hampshire to Lowell in Massachusetts.” 

From the New Hampshire charter incorporating the Nashua 
& Lowell Railroad in that state alone (1835), and from the 
Massachusetts charter incorporating the Nashua & Lowell Rail- 
road in that State alone (1856), it appears that the corporators 
were the same persons in both cases, viz: Jesse Bowers, Ira 
Gay, Daniel Abbott, ete., ete. 


The act subsequently passed (TADS), ly the State of New 
Hampshire, nuthorizing the two separate corporations to unite, 
does not purport to confer any new tranchise whatever upon the 
two separate corporations, or cither of them, or to dispense 
with either or both of said then existing corporations. What 
it did, or attempted to do, was really to permit the funding or 
conversion of the separate, several, or divided interest of each 
stockholder. inh ench corporation, into iCOMMOn, Or jount, Or ule 
divided interest in both alike, equal in value to the sum of the 
two separate Interests previously held, 

The New Hampshire Act for this provides ($1) as follows: 


‘* And from and after the time said corporations shall be united. all 


propert\ owned. ace uired >) enjoved by either of sic corporations 


shall be taken and accounted to be the joint property of the stockholders 


for the time being of said two corporations,’ 


It the property in) question, instend ot being corporate 
effects, bad consisted of say one thousand acres of adjacent 
land, lying one half in the State of New Tlampshire and one 
half in the State of Massachusetts, one acre in each State 
being owned tn severalty by each natural person, these persons 
might, ly nyvreements and COnVe Vanees between themselves, 
become tenants in common, and undivided of the whole thous- 
and acres. But as corporate shares are the creatures of State 
legislation, no such funding could take place in regard to their 
separate property represented by them without legislative 
sanction. But this sanetion did not require the creation of a 
new corporation, nor the grant of a new franchise to an old 
corporation, Nothing more was necessary than to permit the 
stockholders of the two old corporations to interchange their 
shares with each other, and to permit them to become, as it 
were, tenants in) COMMON ot hoth pieces of property, instead 
remaining tenants in severalty in each one as before. 

It was possible for these individual stockholders to have 


made this Interchange of shares with eneh other, if they could 
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have issued the new shares in fractional sums of all denomina- 
tions, and been content to hold two sets of certificates, as be- 
fore, one for each railroad. 

By these acts of concurrent legislation in the two States, 
each of the two corporations was authorized to form a union 
with the other in the nature of a partnership, though strictly 
speaking a partnership between corporations of different States 
was legally impossible, owing to the rule of law, that all State 
legislation is confined within the limits of its own. territorial 


jurisdiction, and can have effect beyond those limits only by 


the courtesy or comity of other States, and not by any power 
or force of the legislating State itself; so that the partnership 
legislation of 1838, relating to the two roads, did not take 
effect positively in) Massachusetts, and the similar legislation 
of Massachusetts did not take effect in New Hampshire for the 
creation of any new corporate entity, but only as the expres- 
sion of the concurrence of each State in the act of the other, 
that is, by way of comity. , 

It was provided by Article 1, of Section 2, of the By-Laws, 
that there should be an annual meeting of the corporation on 
the last Wednesday of May in every year, at such time and 
place in Nashua village as the directors may appoint, at which 


meeting all officers shall be chosen. 


Reeord., page 52. 


In pursuance of this by-law, the annual meetings of the 
plaintiff corporation were always held at Nashua, N. HL. 

The trathe contract, which forms the subject of the plaintiff's 
bill of complaint in this case was authorized by the stock- 
holders of the plaintiff corporation at a special meeting of such 
stockholders, bolden at Nashua, N. H., Sept. 22. 1858. 


Record, page 1&4, bottom. 


It was at the annual meeting of the stockholders of the 
plaintif? corporation, holden at Nashua, N. IL., May 29, 1878, 
that they passed the resolution instructing or requesting the 
directors to take proper measures for recovering the sums 
embraced in this suit. The resolution so passed was in these 
words : — 

‘* Resolved that the stockholders of this Company have learned with 
surprise from the report of the directors this day presented, the fact of 
the vote passed at the directors’ meeting holden July 25, 1872, and the 
result of that vote thus far in depriving this company of more than 
S150.000 and in bestowing the same upon the Boston & Lowell Rail- 
road Company: 

* Therefore, resolved, that in our judgment this vote was passed in the 
interest of the Boston & Lowell Railroad Company and in entire disre- 
ecard of the rights and interests of this Company; and of the terms and 
provisions of the joint traffic contract itself: | 

** Resolved, that the directors this day elected are requested to take 
proper measures for restoring to the treasury of this company the sums 
so diverted from it by the Boston & Lowell Railroad Company.” 


Record, page 186, top. 


Pursuant to the instructions of that stockholders’ vote this 
present suit was brought. 

We deem it important, that the court should observe that 
in all the eases discussed in the reports and cited, or referred to, 
in this brief, the corporation charters granted by particular 
State governments have purported as we believe, to extend 
beyond the limits of the State granting such charters and into 
the territory of some adjoining State, while in the case at bar, 
the grant of corporate powers originally made to the Nashua 
& Lowell Railroad (so-called), both in)’ New Hampshire and 
Massachusetts, was confined in each case within the State 
limits; and two entirely distinct and separate corporations 
were thus created in the first Instance, and the additional legis- 
lation procured by each of those corporations in each State in 
L858 did not purport to extend the laws of New Hampshire 
into Massachusetts, or vice versa, but merely to authorize a 
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union or combination of the capital and ownership of these 
two separate corporations, by the same persons who were 
theretofore the owners of each by separate titles derived from 


each State separately. 


Parr Il. 


The tacts set forth above comprise, as we believe, everything 
found in the appeal record, or properly belonging to said record, 
either as printed for the use of the appellants’ court, or omitted 
in printing. 

But they do not embrace certain proceedings which took 
place in the Cireuit Court upon a plea in abatement to the juris- 
diction of that court, filed by all three of the original defend- 
ants, of which plea, and the action had thereon in the court 
below, this court was not probably aware when it authorized 
an argument in this court upon the question of jurisdiction. 
However this may be, the plaintiff's coursel in preparing this 
brief have, in the first instance, discussed the jurisdictional 
question as presented by the appeal record, not including the 
proceedings had in the Circuit Court on the plea to the jurisdic- 
tion there filed, which plea was heard by said Cireuit Court, and 
overruled, and the defendants thereupon ordered to answer the 
bill, as they did. 

sy thus submitting to the order or decree of the court below, 
overruling their plea in abatement to the jurisdiction of the 
United States Court, the defendants (as we understand + elected 
finally not to rely upon their plea in abatement, but to be con- 
fined to such defences as could be availed of by way of answer, 
and by Rule 39, of the U.S. Equity Courts, itis provided that 
parties shall not be entitled by answer to avail of matters of 
abatement, or relating to the character of the parties, or of form. 


39 Kquity Rule. 
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Issues were joined upon the answers of defendant, and the 
case heard upon the merits, and a fine! decree entered dismiss- 
ing plaintiff's bill, from which decree only the plaintiff took an om 
appeal, thus leaving for the consideration of this court on ‘ 
appeal, as both parties supposed, only the question of the cor- 
rectness of the decision of the court below upon the merits. 
But, as the plaintiff is now called upon by this court to show tts 
right to litigate at all in the court below, we feel not only 
authorized, but in duty bound, to bring to the attention of this 
court all that was done in the court below in passing upon the 
question of jurisdiction when it was raised at the only time it 
could properly be raised and disposed of finally and forever, 
as we shall hereafter undertake to show to the satisfaction of 
this Court. 
LAW. Ms 
eo 


The citizenship of the plaintiff in New Hampshire, as a cor- 
poration, created by and existing under the laws of that State 
alone, was set forth and averred inthe plaintiff’s bill, and was 


either proved or admitted, or both: — 


Record. }}. Te merrm  S 
Sheppard ”. Graves, 14 How. 27. 


‘‘In that case it was determined by this Court, that ** whenever juris- 
diction, shall be averred in the pleadings in conformity with the laws 
creating those” (U.S.) ** courts, it must be taken, prima fucie, as exist- 
ing, anll that it is incumbent on him who would impeach that jurisdic- 
tion for causes dehors the pleading, to allege and prove such causes: 
that the necessity for the allegation and the burden of sustaining it by ie 
proof both rest upon the party taking the exception.” 
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Not only was this allegation of the New Hampshire citizen- 
ship of plaintiff alleged and proved, or admitted, in this case, 
but there was no proof or evidence whatever, in the case, to 
show that this New Hampshire corporation ever availed itself 
of the provisions of the act of New Hampshire Legislature, 
authorizing it to become joined to, or united with, the Massa- 
chusetts corporation of the same name, so as to become, with 
that, one corporate hody, and as such to represent the rights 
and interests of both the old corporations; nor any evidence 
even, that it undertook to organize, or did organize, under the 
said act or the acts of union of the two States. 

If we are correct in this statement, then no question arises, 
or can arise, upon the record, concerning the supposed effect 
which would have been produced upon the citizenship of the 
New Hampshire corporation, bad that corporation become 
united with the Massachusetts corporation, and both of them 
changed into a new single corporate body, deriving its exist- 
ence from the legislation of both States, and not from either 


State alone. 


Suppose, however, it does appear of record (contrary to our 
stutement), after the creation in New Hampshire and Massa- 
chusetts respectively of two distinct and separate corporations 
under the name of the Nashua & Lowell Railroad Corporation 
(one-for each State), that “in the year 1858 the legislatures of 
Massachusetts and New Hampshire authorized the union of 
these corporations into one, and they were so united, and as 
such united corporation, they issued common stock, constructed 
said” (a) “railroad from Lowell, . . . to . . . Nashua, and 
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have always operated the same as one corporation,” this being 
the exuct language ot the defendant's tiswer in} this CHSse, Us 


quoted Dy lis. 
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Let us, then, consider what was, or would have been, the 
leval elfect of this strate of fucts, if any, in changing the citizen- 
ship of the original New Tlampshire corporation into that of # 
citizenship ot the States of both Massachusetts snl New Heamp- 
shire, . . . as it is claimed by the defendants in this case was 
accomplished by these acts of union. 

The etfect of coneurrent legislation in two different States, 
designed to authorize the union or consolidation of two corpor- 
ations previously existing separately in each State, upon the 
citizenship of these corporations, has already been passed upon 
hy this court, either direetly or indirectly, and rules of law 
laid down for determining the same. 

We will first cite the doctrines of law announced by this 
court with reference to this matter. In B. & O. R. Re. + 
Harris (12 Wall. 65), this court, through Mr. Justice Swayne, 
observed — 

‘* For the purposes of Federal ‘jurisdiction it’ (a? corporation) * is 
regarded as ifit were a citizen of the State where it was created and no 


averment or prool as to eitize nship of its members else where will he 
permitted,” 


In Bank of Augusta +. Earl (15 Peters, 51%), this court, 
by Taney, C. J., said: — 
‘** \ corporation can have no legal existence out of the boundaries of 


the sovereignty by which it isereated. It exists by force of the law, and 
where that ceases to operate, the corporation can have no existence. li 


must dwell in the place of its creation and cannot migrate to another 


sovereignty.” Although it (the corporation) ** must live in that State 
only” (the State from which its charter is derived), **there is no insuper- 
able objection to its power of contracting in another, Naturally persous 
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through the intervention of agents are continually making contracts 
where they do not reside, and what greater objection can there be to an 
artificial person, by its agents, to make a contract . .. in a sovereignty 
in Which it does not reside.”’ 


In 13 Wall. 270, Chicago R. R. +. Whiton, Mr. Justice 
Field, in delivering the opinion of the court, remarked —_— 


‘* Here the objection to the jurisdiction arises that the defendant is 
also a corporation under the laws of Illinois, and therefore, is a citizen 
of the same State as the plaintiff.’ (Whiton) ** The answer to this posi- 
tion is obvious. In Wisconsin the laws of Illinois have no operation. 
The defendant is a corporation, and, as such, a citizen of Wisconsin by 
the laws of that State. It is not (here a corporation or a citizen of ane 
other State.” 


In 94 U.S., 444 Muller v. Dows, Mr. Justice Strong, in 


giving the opinion of the court, observed ;: — 


“Still itis argued on behalf of appellants that the Chicago & S. W. 
R. R. Co. cannot claim to be a corporation created by the laws of lowa 
because it was formed by the consolidation of the lowa Company with 
another of the same name, chartered by the laws of Missouri, the con- 
solidation having been allowed by the statute of each State. Hence it 
is argued that the corporation was created by the laws of lowa and of 
Missouri; and as Barnes, one of the plaintiffs, is a citizen of Missouri, it 
is inferred that the Circuit Court has no jurisdiction. We cannot assent 
to this inference. ... The laws of Missouri had no operation in 
lowa.’”’ 


We next invite the attention of the court to the discussions 
and decisions of this same question by other courts. 
Farnum v. Blackstone Canal Co., 1 Sumner’s Rep. 62, 


Story, J., says: — 


* Although in.virtue of these several acts, the corporations (one of 
Rhode Island and one of Massachusetts) acquired a unity of interests, it 
by no means follows that they ceased to exist as distinc! and different 
corporations. Their powers, their rights, their privileges, their duties 
remained distinct and several as before, according their respective acts 
of incorporation. Neither could exercise the rights, powers or privileges 
conferred on the other. There was no corporate identity. Neither was 
merged in the other. If it were otherwise, which became merged? 
The acts of incorporation create no merger, and neither is pointed out 
as survivor or successor. We must treat the case, then, as one of distinet 
corporations acting within the sphere of their respective charters for 
purposes of common interest; and not as a case where all the powers of 


l? 


both were concentrated in one. The union was of interests and stocks. 
and not asurrender of personal identity or corporate existence by either 


° 


corporat ion.’ 


In Racine & Miss. R. R. Co. v. Farmers L. & T. Co. 
(49 [1]. 348) the Court says :— 


“Our view of the effect of the consolidation . . . between the Rock- 
ton Company (of Illinois) and the Wisconsin Company .. . is briefly 
this: While it created a community of stock and of interest between the 
two companies, it did not convert them into one company, in the same 
wav and to the same degree that might follow a consolidation of two 
companies within the same State. Neither Illinois nor Wisconsin in 
authorizing the cousolidation can have intended to abandon all jurisdic- 
tion over its own corporation created by itself. Indeed, neither State 
could take jurisdiction over the property or proceedings of the corpora- 
tion beyond its own limits, and as is said by the Court in the Ohio & 
Miss. R. R. Co. v. Wheeler (Black 297), a corporation ‘can have no 
existence beyond the limits of the State or sovereignty which brings it 
into life and endows it with its faculties and powers,’ ’ 


Quincy R. R. Bridge Co. ». Adams Co. 88 LIL. 619, 


In this case the plaintiff was a consolidated corporation, so 
called, created by the laws of Illinois and Missouri, for bridg- 
ing the Mississippi River between those two States. The 
plaintiff! Bridge Company, to avoid taxation in Illinois, claimed 
to be a corporation of both States, and not of either alone. 


The (‘ourt. in its opinion, says — 


‘* It is said by appellant, this corporation, although it derived some of 
its power and, in part, its corporate existence, from this State (Illinois), 
derived an equal part from the sovereign State of Missouri, and, there- 
fore they are not a corporation under the laws of either State. To this 
it is answered, and we think satisfactorily, that the Legislatures of this 
State and of Missouri cannot act jointly, nor can any legislation of the 
last named State have the least effect in creating a corporation in this 
State. . . . The States of Illinois and Missouri have no power to unite 
in passing any legislative act. It is impossible in the very nature of 
their organizations that they can do so.’ “They cannot so fuse them- 
selves into a single sovereignty, and as such create a body politic which 
shall bea corporation of the two States without being a corporation of 
each State or either State. As argued by appellee, the only possible 
status of a company acting under charters from two States is. that it is 
an association incorporated in and by each of the States, and when acting 
as a corporation in either of the States, it acts under the authority of the 
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charter of the State in which it is then acting, and that only,” * the 
Legislature of the other State having no operation beyond its territorial 
limits.”’ 

In Chicago & N. West. Railroad v. Auditor General (53 
Mich. 91), Cooley, C. J., in his opinion, says : — 

‘* Tt is familiar law that each corporation bas its existence and domicil, 
so faras the term can be applicable to the artificial person, within the 
territory of the sovereign creating it. . . . It comes into existence there 
by an exercise of sovereign will, and though it may be allowed to exercise 
corporate functions within another sovereignty, it is impossible to con- 
ceive of one joint act, performed simultaneously by two sovereign States, 
which shall bring a single corporation into being, except it be by com- 
pact or treaty. There may be separate consent given for the consolida- 
tion of corporations separately created ; but when the two unite they 
severally bring to the new entity the: powers and privileges already 
possessed, and the consolidated company simply exercises in each juris- 
diction the powers the corporation there chartered had possessed, and 
succeeds there to its pris ileges,”’ 

The case of Indianapolis & St. Louis Railroad Company, 
(118 U.S., 290) more nearly resembles the case at bar than 
any other reported case. 

That was a case brought by the St. Louis, Alton & Terre 
Haute Railroad Company, a corporation created originally by 
the State of Illinois, as plaintiff, against the Indianapolis & St. 
Louis Railroad Company, a corporation of the State of Indiana. 
The Pennsylvania Railroad Company, a corporation of Penn- 
svivania, was also a defendant. This case was brought in the 
United States Cireuit Court for the District of Indiana, and 
was there heard and decided by Judges Drummond and 
Gresham, sitting together, and is reported in 9, Bissell, page 
144, from which report we take the facts as below stated : — 

The bill itself in that case contained the allegation that under 
and by virtue of the statutes of the States of Indiana and Illi- 
nois, “ Your orator was and is the owner of a railroad extend- 
ing from the city of Terre Haute, in the county of Vigo, in the 
State of Indiana, to East St. Louis, on the Mississippi River, 
in the State of Illinois . . . having the power to operate and 


*e 


maintain its said road under the laws of said States. 


lf 


The Indiana corporation, defendant, put mn a plea to the 
jurisdiction of the court, alleging that :— 


‘Under various acts of the Legislatures of Illinois and Indiana there 
were tWo corporations, one, the pl iintiff, the St. Louis & Alton & Terre 
Haute Railroad Company, (of [lineis), and another, the same company 
in name, (in Indiana). and that there has been a consolidation of the 
two corporations, created respectively by the States of Illinois and In- 
diana, and that they are inseparately connected together in such a way 
that the plaintiff is really a corporation as well of Indiana as of Illinois, 
and as some of the defendants (meaning the Indianapolis & St. Louis 
Railroad Company) are corporations of the State of Indiana, the court 
cannot have jurisdiction of the case.” 


Judge Drummond, in deciding this case, sustained the juris- 


diction of the Cireuit Court. and remarked :— 


* If the defendant corporation, though consolidated with another of a 
cditfere ni State. can he sued in the Federal Court ae the State of its crea- 
tion. as a citizen thereof, (referring to the cases of Railroad r. Whiton, 
18 Wall., 270: and Muller rv. Dows, ‘4 United States, 444), why can it not 
sue as a citizen of the State which created it. 

‘*T can see no difference in principle. lt seems to me that when the 
plaintiff comes into the Federal Court, if a corporation of another State. 
it is clothed with all the attributes of citize nship which the laws of that 
State confer, and the share holders of that corporation must be conelu 
sively regarded as citizens of the State which creates the corporation, 
precisely the same as if it were a defendant. So | do not see why, if the 
plaintiff in this case alle ves, as if does, that it isa corporation created by 
the laws of Illinois, it cannot institute a suit in the Cireuit Court of the 
United States of Indiana against a corporation of that State.” 


The decision of this case turned chiethy LLpron the potit W hether 
the fact, conceded tn that case, that the plaintiff corporation of 
Ilinois had become also an Indiana corporation had thereby 
lost its existence, or identity , rights of citizenship is an 
[lines corporation, that is, the right of suing in the United 
States Court for Indiana, as a corporation of another State 
(Illinois). 

The Court held that it did not, that it) still remained an Ih- 


HOS corporation, With all ws right of action in United States 


courts as such, although it had taken on another citizenship, 
or become a citizen of Indiana, with all the rights and liabili- 


lies of such new citizenship superadded. The Court held that 
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the two citizenships were distinct and separate, and did not 
create a dual corporation under the two grants, as was con- 
tended on the part of the defendants. 

In the case atl Hear’, there is ho proot or admission from 
which it appears that the New Hampshire corporation ever did 
hecome a citizen of the other State, Massachusetts. But if this 
court finds any such fact in this case, even then it is no objee- 
tion to the jurisdiction of the Cireuit Court, according to the 
ease in # Bissell, 144. and LIS U.S. 290, 

This decision was aflirmed by this Court. 

From the report of this same case, after removal to this 
court, it appears that the plea to the jurisdiction filed in the 
court below, was withdrawn in that court, so that the question 
of jurisdiction was not taken before this court, by foree of the 
appeal of the parties. It was, however, fully examined, and 
considered, and passed upon by this court of its own motion, 
and the ruling of the court below, on the question of juris- 


diction expressly sustained. 


Indianapolis & St. L. R. R. Co. v. St. Louis, A. & T. 
oo. B&B. Co.. 118 U. SS. Fee. 


It seems that in the Indiana case (9 Bissell, 144), the same objection, 
of the defect of parties, was taken as by defendants in the case at bar, 
viz : the non-joinder as plaintiff of the Indiana corporation (of the same 
name). The Court remarked that under such circumstances, ** the two 
corporations must be considered as distinet, the one having its habitat in 
IHlinois, and the other in Indiana, and the shareholders in one being 
conclusively considered as citizens of Llinois, and of the other as citizens 
of Indiana,’ and also suggested that even if the Indiana corporation 
had the joint interest with the Illinois corporation, it might be made a 
defendant instead of a co-plaintiff, and all objections to the jurisdiction 
of the court, because of citizens of the same State being found, both plain- 
tiff and defendant thereby removed. 

From this remark of Judge Drummond it seems quite clear that the 
plaintiff in the case at bar might have joined the Massachusetts corpora- 
tion, the alleged partner of plaintiff, as defendant, had the court below 
sustainde the objection tor deféct of parties, and thereby avoided that 
difficulty. 
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The case at bar differs, as we suggest, from this case 
(Indianapolis and st. L. R. R. Co.), in a very material 
-respect. The plaintiff at the case at bar did not become a 
Massachusetts corporation at all, and as such, a citizen of Massa- 
chusetts, unless it was made so by force of a Massachusetts 
act of April 10, S38, for uniting the two old corporations ot 
these two different States, and it is not easy to see under the 
decisions nbove cited how if Wiis possible for the Massuchusetts 
Legislature to change » New Hampshire corporation into a 
Massachusetts corporation, even if it intended to do so: nor 
does it appear from the Massachusetts act authorizing a union 
of the two old corporations, tlisat it Was intended to create any 
new corporation, nor that it was necessary to do so for any 
of the purposes of the business union of interest contemplated 
by this act. 

In Antelope Las @. Sa ee a. & R. Co., (16 Fed. Rep. 
205), the doctrine as follows was Inid down by Judge Me- 
Crary :— 

‘The true rule upon this subject is, that where the State does not 


assume, by its legislation, to create a corporation, or to require a foreign 


corporation to become dome stic. buat recognizes the existence of such 
foreign corporation, and its right to come into the State and transact 
business therein,— such foreign corporation remains a corporation. of 
the State under whose laws it was created, and for the purposes of thi 
jurisdiction of the Federal Courts, a citizen of that State.” 

The same doctrine had been previously laid down by Judge 
McCormick in Mo. K. & T. R. R. Co. v.: Texas & St. L. R. 
Kk. Co., (10 Fed. Rep. 1G. ) 


Under the guidance of the rules of law established in the 
CHSCs above mentioned, HuUMmerous decisions have heen made, 
all to the effect that the union or consolidation of railroads ex- 
isting In different States and organized under the laws thereof, 
respectively, as separate and distinet organizations, does not 


make them one corporation or company, nor atfeet them in the 


same manner as would a union or consolidation of two or more 
corporations when each is situated within, and existing, or or- 
ganized under the laws of the same State. Railroad corpora- 
tions created separately by two States, though physically joined 
so as to make them practically one line of railroad, are not re- 
garded as the same legal entity in each State, but each is 
treated as a separate corporation and organization, although 
they may by force of such legislation in both States have a 
community of property and pecuniary interests, and may con- 
tract with others through the same oflicers or agents, such con- 
tracts being regarded as made by each of the bodies so united ; 
and after such a permissive union of interests and capital, the 
original corporate franchises, especially the franchise of being 
a corporation derived from either State separately, is not lost 
or taken away by the mere exercise of the legislative sanction, 
given by the other State that the respective enterprises should 
be combined, and have a purse and management in common, 
under the same officers. 


In the light of the decisions above mentioned, the question 
now before the court is: 


Whether the plaintiff in this case, originally a citizen of New 
Hampshire, had become a citizen of the same State with the 
defendants: that is, of Massachusetts. 


This question is to be determined by the record as it is, or as 
it would be if full and complete, including, of course, all the 
evidence in the case. 


We submit that, from this record, it appears that the plain- 
tif! was a corporation, created by the laws of New Hampshire 
in 1855, as alleged in the bill, and, as such was, and still is, a 
citizen of the State of New Hampshire in the meaning of the 
laws of the United States relating to the jurisdiction of the 
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l'nited States Courts in eases between citizens of different 
States. 

We know of nothing in the record to control this statement 
except the averment found in the answers of the defendants, to 
the effect that the Nashua & Lowell Corporation, of New Hamp- 
shire, and another corporation of Massachusetts, of the same 
name, became united in, or about, the year 1838, and thereby 
became merged into a single corporation created by, or owing 
its existence to, the Inws of both Massachusetts and New Hamp- 
shire, and that, if so, the effect would be (by a fietion of law ) 
to furnish a presumption, not to be controlled by evidence, that 
the New Hampshire corporation was no longer exclusively com- 
posed of citizens of New Hampshire, but was composed in part 
of citizens of Massachusetts also, and was, therefore, incapable 
of maintaining a suit in the Federal Court against other citizens 
of Massachusetts. 

And this theory of defendants (as now presented) rests upon 
certain legal presumptions as to corporate citizenship estab- 
lished by judicial decisions, and these presumptions can never 
be set up unless consistent with all other legal presumptions 


equally well established by the same decisions. 


We therefore submit that it is well settled as a rule or pre- 
sumption of law that a corporation created by the law of a 
particular State is, for all purposes of jurisdiction of United 
States Courts, a citizen of that State, and of that State alone, 
and that such citizenship of one State cannot be changed into a 
citizenship of some other State in whole, by the laws of that 
other State, or affect thereby in any way, although the original 
corporation might, perhaps, acquire an independent citizenship 
in some other State, in which event there would be two distinet 
corporate bodies, each one being a citizen severally of one of 
two different States, by having its prior citizenship adopted, 
and recognized, and extended, or established anew in the second 


State. 
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It is not pretended that any such action as this has taken 
place by any law of Massachusetts in this case by which the. 
corporate citizen of New Hampshire has been adopted, and 
recognized, or created as a corporation of Massachusetts, as 
well as of New Hampshire. The utmost that Massachusetts 
could do in this respect would be to create a new Massachu- 
setts corporation out of material furnished by New Hampshire. 
It could not create a mongrel corporation, domiciled at the same 
time in both States. 

The fiction of law that all the shareholders or members of a 
corporation created by a particular State are citizens of that 
State, so that the corporation takes upon itself whatever legal 
henetits or burdens attach to that relation, would become absurd 
if applied toa corporation supposed to be created and organized 
simultaneously under the legislation of two or more different 
States. If any such fiction or presumption of law were to be 
applied to such a state of facts, it would follow that the mem- 
bers of the corporation must all be, at the same time, citizens of 
or domiciled in two or more ‘lifferent States, an impossibility 


in fact as well as in law. 


The plaintiff in this case, not being a natural person but an 
artificial one, cannot be a citizen anywhere, except in theory of 
law or by legal presumption. It is established that the citi- 
zenship of a corporation is that of the State of its creation. 
This gives the plaintiff in this case its right to sue in the United 
States courts as a citizen of New Hampshire, and of that 
State alone, and this suit has been brought in the exercise of 
that right. It does not appear that this citizenship has ever 
heen parted with by the plaintiff, or taken away. Even if it 
were true that the same artificial person bad aequired a like 
citizenship in another or a second State, it would not detract 
from any rights acquired under its first citizenship, nor would 
it disqualify it from resorting to or exercising any rights 
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belonging to the first citizenship. If it were necessary for it 
to choose between two such privileges, it might prefer to sur- 
render the second rather than the first, and should be per- 
mitted to choose which to sacrifice whenever it may become 
necessary to elect. We do not question that if the sitlne artiti- 
cial person which we call the Nashua and Lowell Corporation 
in New Hampshire, were also a Massachusetts corporation it 
could not sue citizens of Massachusetts in the United States 
courts. but this artificial being in New Hampshire is nothing 
except in New Hampshire and cannot exist In| Massachusetts 
except by sufferance or comity, and can have no migratory 
power any more than a Court of the State of New Hampshire 
would have if it should attempt to exercise its New Hampshire 
functions within the State of Massachusetts. 

To Suv, therefore, that a New Hanipshire corporation can be 
transferred inte Massachusetts DY force of Massachusetts levis- _ 
lation, and continue to exist in part as a New Hampshire cor- »o~- 
poration and in part as a Massachusetts corporation, with a 
domicile mn both States, would be a contradiction in terms, or 


an incorrect use of terms in their legal sense, as it seems to us. 


Part II. 


But we respectfully submit, that, if this Court is now, of its 
own motion, to enter into an investigation as to the jurisdiction 
of the Cireuit Court over this cause, it should be contined to a 
revision of the decision made by that Court of that question : 
as presented to it by the plea in abatement to the jurisdiction 
filed by the three original defendants at or soon after the com- 
mencement of the suit. 

We do not concede that the decision of the Cireuit Court is 


open to revision by this Court at this time under the cireum- 


stances of this case. unless it is so under or bv virtue of the 
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provisions of the fifth section of the Judiciary Act of 1875. 
We will refer to this point later in our brief, and in the mean- 
time will consider whether, if so revisable, this Court would 
have reached any different decision or result from that reached 
and prenounced by the lower Court itself on this point. 

The bill contained the allegation that the orator, Nashua and 
Lowell Railroad, was a corporation duly established and exist- 
ing by the laws of the State of New Hampshire, and was a 
citizen of said State of New Hampshire, and that the defend- 
unts were respectively citizens of the State of Massachusetts. 

The plea of the defendants alleged that one of the then 
several plaintifs, viz. : The Nashua and Lowell Railroad Corpo- 
ration, at the time of filing said bill was and still is a corpora- 
tion duly established and existing under and by virtue of the 
laws of the State of Massachusetts, and a citizen of said State 
of Massachusetts, and at the time of filing said bill was not 
and still is not a corporation established ana existing by the 
laws of the State of New Hampshire, and a citizen of said 
State of New Hampshire. 

It should be noticed that this plea consists of a denial of 
the alleged New Hampshire citizenship of the plaintiff in foto 
and of an averment that the corporation alleged to have heen 
created and formed under the laws of New Hampshire, and 
known as the “ Nashua and Lowell Railroad Corporation,” was 
a corporation established and existing under and by virtue of 
the laws of Massachusetts, and was a citizen of Massachusetts. 

It will be perceived that the issue presented by this plea was 
a very narrow and a very different one from that presented by 
the answers subsequently tiled by these defendants, which has 
heen the subject of discussion in the first part of this brief. 

The Cireuit Court did not sustain this plea, but overruled 
the same. 

Was this decision of the lower Court erroneous?’ If it was, 
then lists it been brought before this Court for revision by either 


the provisions of the fifth section of the Judiciary Act of 1875 ¢ 


It has not been brought before this Court by the appeal of 


the plaintiff, because the decision below was in favor of the 
plaintiff, and not appealable by him. It has not been brought 
here by appeal taken by the defendants; they elected to sub- 
mit to the decision, and to go into a defence on the merits, in 
which they prevailed, and they did not attempt to introduce 
the same matter of defence into their answer, as they were 


forbidden to do this by the thirty -ninth rule ot Kaquity Practice : 


hence it is no part of the record properly before this Court, 4 | 
If, therefore, this same question is now properly before this + 
Court as the Court of Appeal at all it must be so by virtue of ; 


the fifth section of the Act of 1875, March 3. 

We respectfully submit that by this section of the Statute of 
1875, the decision of the Circuit Court is only open to revision 
by this Court when the Cireuit Court declines jurisdiction and 
when this Court is appealed to by the party whose suit has 
been dismissed in that court. 

It is true that all right of appeal to this court was taken 
by Act of 1877, Sect. 6, except as to cases commenced before 
the passage of that act, including the present case, which was 
begun before L887, 

It may, however, be imagined or supposed that the opinion 
of this Court in the case of Scott 7. Sandford may be regarded 
as authority for the proposition that an appeal taken by a 
plaintiff from a final decree against him on the merits brings 
up with it asa part of the record the proceedings of the Cir- 
cuit Court in overruling a plea of the defendant to the jurisdic- 
tion taken as a preliminary defence under the thirty-ninth rule 
of the Court, and if this were true in that case it ought to be 
so in this case. 

We deny the parallelism of the two cases. This ease differs 


from that in several nnportant particulars, 


party 7 oris it now properly before it for revision by virtue of 
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In the first place, the plea of defendant in that case was 
demurred to by the plaintiff, the effect of which, of course, 
was to admit all the averments of the plea. 

The Court will perceive that if the plaintiff had demurred to 
the plea in this case, it would have operated as an admission 
that the plaintiff was not a citizen of New Hampshire, and was 
a citizen of Massachusetts, and would have put the plaintiff out 
of court as by confession of his own false allegation in the bill. 

In the second place (19 How. 397, Seott v. Sandford), the 
defendant, Sandford, after the overruling of his plea to the 
jurisdiction, cid not abandon the point so first taken by plea, 
but pursued the same, and by agreement of counsel, and with 
the leave of the Court, pleaded the same matter again in bar 
(instead of in abatement, as before), and an agreement of the 
facts in writing was made and filed embracing the facts pre- 
viously set up in the plea, all of which facts, by being set forth 
in the Bill of Exceptions of the plaintiff, and in that way, be- 
came or were made a part of the appeal record on the merits 
as fully as if they had never been embraced in’ or passed upon 
by the Court below as a matter in abatement only. (19 How. 
399, Scott v. Sandford. ) : ; 

If we shall succeed in convincing this Court of the correct- 
ness of the decision of the Court below on the plea in abate- 
ment, but shall not have succeeded in showing the absence of 
all other grounds for throwing this case out of court in this 
tenth year of its age, and long after the plaintiffs claim against 
the defendants will have been lost by mere lapse of time, we 
desire still to insist that the two defendants stand in very dif- 
ferent positions in regard to the jurisdictional question, by 
reason of the fact that Hosford’s executors do not even allege 
that the Massachusetts or New Hampshire acts of union were 
ever accepted or availed of or acted upon by the Nashua and 
Lowell Corporation of New Hampshire, as brought into exist- 
ence by charter granted in June, 1835; and no proof whatever 
of this has been put into the case, so far as we are aware. 
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We respectfully suggest to this Court, in cause it should con- 
sider the position of the defendants mn regard to the alleged 
defect of parties plarmitith for the non-jomnder of the Massachu- 
setts corporation as standing in the way of plaintiffs recovery, 
that the cause be remanded to the Circuit Court to enable the 
plaintitl to join the Massachusetts (Corporation as n defendant, 
if in the opinion of the Cireuit Court the plaintiff shall be en- 
titled to adopt that mode of overcoming the present alleged 
defect of parties, To this point, we cite Lewis ». Darling, 


reported in the sixteenth volume of Tloward at pave # 


Finally, if it should appear to this Court that the reeord of 


this case as brought up by the plaintiffs appeal contains any 
matter disclosing a want of jurisdiction of the Cireuit Court 
over this cause, then we submit that this cause be remanded to 
the Cireuit Court, with instructions to that Court to pass upon 
this question in the first instance, in order that the plaintiff may 
not he deprived of the henetit of appeal from any order of dis- 
missal which that Court itself might see fit to pass, as provided 
in and by tifth section of the act of March, 1875, relating to the 
judiciary. 

We do not understand it to be in the power of the Cireuit 
Court to dismiss a cause under the act of IS75 for want of 
jurisdiction, unless such want of jurisdiction or collusion shall 
he made to Lp pear fy th soe Law ful cy idence already eXisting, 
and of record, or else to be produced and be made a part of the 
record: and we think that the plamtul should be entitled to 
combat the evidence produced or relied on as showing want of 
jurisdiction, nna he heard thereon in the court below, hefore 
any order of dismissal shall be entered in that court. 

parry 7. Edmunds, 116 U.S. 550, 


Hartog 7. Memory, 116 U.S. 38a. 


KF. A. BROOKS, 


Plaintitt s Solicitor. 
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Taking it to be true that Sect. 5 of the Act of March 3, 1875. gives 
the Circuit Court power to dismiss causes of its own motion for want 
of jurisdiction, whenever such want of jurisdiction was made to appear 
of record in any way, independently of the pleadings, yet there was no 
occasion for such a statute where the question of jurisdiction was raised 
by the parties by appropriate pleadings for that purpose, as in this cise 
When that question has been once raised by the parties themselves, and 
determined by the Court in favor of its jurisdiction, and the case has 
proceeded many years under that decision, it would hardly seem compe- 
tent for the Circuit Court. of its own motion, under the authority of the 
Statute of 1875, to again open the same jurisdictional question and 
reverse its former decision: more especially, after it had gone on four 
years and heard the case on its merits and then entered a final decree dis- 
missing the plaintiffs bill on its merits. 

We also respectfully submit that if the Cireuit Court could not. within 
the intent and meaning of the Act of March, 1575. have reopened the plea 
and reversed its decision, then neither can this Court, as a court of 
appeal only, properly do the very same.thing of its own motion. And we 
especially urge the point in this case, because, as we submit, the effect 
of such action, if taken by this Court, would be to deprive the plaintiff 
of the right of appeal from the Circuit Court to this Court secured by the 
final clause of the fifth section of said act, as originally passed, and as 
still applicable to the case at bar, pending prior to 1887. 

Before the Act of 1875, Sect. 5. no appeal lay from the decision of the 
Cireuit Court to this Court upon a plea in abatement to the jurisdiction by 
either party. If the plaintiff. under the Act of 1875, can no longer rely on 
such decision in his favor, as final, it certainly should not be deprived 
of the benefit of that statute in affording him an appeal, when the decision 
shall be changed into an adverse one. 

F. A. BROOKS, 

Plaintiff's Solicitor. 
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Brief for Boston & Lowell Railroad Corporation, 


By J. Ht. Benvon, Jr. 

This is a bill in equity to recove: $208,086, with interest, 
which was paid by the plaintiff to the defendant at various 
times between the years 1871 and 1879, under the following 
circumstances ; — 

On the 29th of January, 1857, the Boston & Lowell Rail- 
road Corporation, defendant, existing under the laws of 
Massachusetts (which I shall for convenience term the Lowell 
Corporation), owned and operated a railroad from Boston to 
Lowell, twenty-six miles, and a branch to Woburn, a mile 
and a half in length; and the Nashua & Lowell Railroad 
Corporation, plaintiff, existing under the concurrent legisle- 
tion of Massachusetts and New Hampshire (which I shall for 
convenience call the Nashua Corporation), owned and oper- 
ated a railroad extending from Lowell to Nashua, N. H., 


thirteen miles, eight miles of which was in Massachusetts 


‘) 


and five in New Hampshire. The Nashua Corporation had 
leases of the Stony brook Railroad, extending from its line 
at North Chelmsford to Groton Junction, about fourteen 
miles, in Massachusetts, and of the Wilton Railroad, extend- 
ing from Nashua to Wilton, about thirteen miles, in New 
Hampshire. 


Deposition of J. G. Abbott, int. 5, Record, p. 78. 


On that date the two corporations made a contract which 
recited the tact that a large portion of the business of the 
roads of both the parties was joint business, in which they 
had mutual interests as to the mode of transaction, the tariff 
upon it, and all other matters relating thereto, and provided 
that for the promotion of the mutual interests of the parties 
through a more efficient and economical joint management 
and operation of the roads, and for the convenience and 
interests of the public, the railroads of the two corporations 
with their respective branches should be “ worked and man- 
aged as one road” for twenty years. Record, p. 9. 

The contract then provided that the roads of the parties 
should be “operated and managed by one agent chosen by 
the concurrent vote of a majority of the directors of each 
party, and removed by a like vote, or by the unanimous 
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vote of the directors of either party,” and that the “ respective 
boards of directors should by such concurrent action exer- 
cise the same control over the management as is usual with 
boards of railroad directors in ordinary cases.” Record, 
Dp. Ei. 

The contract further provided that each corporation should 
surrender to the joint management thus constituted the 
“entire control of their respective roads, shops, depots, fur- 
niture, machinery, tools, or other property necessary for the 


proper maintenance and working of the joint roads,” reserv- 


ing only certain specitied property, which was not neces. 
sary for the operation of the roads; and also that the leases 
held by the Nashua Corporation of the Wilton and the 
Stony Brook railroads should be assumed by the joint 
management, to be carried out and renewed during the con- 
tinnance of the contract for the joint benefit of the parties 
thereto. Record, p. 10. 

The contract further provided that the Lowell Corporation 
should complete in the year 1857 a passenger station in 
Boston, with the approaches thereto, and alter its then pas- 
senger station in Boston into a freight station, and should 
also construct a crossing over the Fitchburg road, and a 
connection with the Grand Junction Railroad at its *separate 
expense; and that the roadbed, bridges, superstructure, 
depots, buildings, and fixtures of each road should be kept as 
nearly as might be in like relative repair from their then 
state and condition, and all casualties and damages to the 
same, except fire risks on buildings, should be at the com- 
mon risk and charged in the current joint account; that in 
case of destruction or damage by fire, the party owning the 
building should rebuild or replace it, or such substitute 
therefor as the wants of the joint business might require, at 
its own cost, but that such party should not at is separate 
cost he required to erect a more expensive building in any ease 


than the one injured or destroyed. Record, p. 12. 


The contract also provided that the rolling stock and ma- 
chinery of the two corporations should be inventoried and 
appraised and be kept in equal comparative repair from their 
then state and condition, and that any additions thereto 
above what might be necessary to cover the depreciation 
should belong to the parties in the same proportion as was 
provided for the division of the joint income. 


4 


The contract then provided that the income and expense 
accounts of the joint roads should be “made up as nearly as 
conveniently might be by estimate to the close of each month, 
and the net balance appearing should be divided and paid 
over on account to the treasurers of the two corporations, 
thirty-one per cent to the Nashua Corporation, and sixty-nine 
per cent to the Lowell Corporation,” subject to a final adjust- 
ment at the semi-annual closing of the accounts and that On 
the first davs of April aud October in each year the said 
accounts should he “accurately closed and halanced out by sef- 
llement with each party, COVErLIY and adjusting all previous 
payments on account,” the plaintiff receiving as its proportion 
thirty-one per cent of said jot net income, and the detfend- 
ant receiving as its proportion thereof sixty-nine per cent. 
Record, p. 15. 

In brief, the contract provided for the operation of the 
roads of the parties by a common agent appointed by the 
directors of both roads, and removable by them or by 
the unanimous action of either of them, for the preservation 
of the roads and property of the parties in like relative con- 
dition and repair as they then were at the joint expense and 
for the division of the net results of such operation in the 
proportion of thirty-one per cent to the plaintiff and sixty- 
nine per cent to the defendant, payments on account of such 
division to be made monthly, and final settlement and adjust- 
ment thereof to be made semi-annually. 

The contract did not provide, however, for any addition 
to, or Improvement of, the road and property of either party 
for the purpose of accommodating increased business. Un- 
der it neither party was obliged to expend any money in 
adding to its plant or increasing its facilities for the public 
accommodation and the benetit of the joint business of the 


two roads. Of course it was obvious that additions and 
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improvements to the roads and properties of the two cor- 
porations for the purpose of properly doing the business 
which they were bound to do and promoting their joint 
interests would be required during the continuance of the 
contract, and that a contract under which the two roads and 
properties were to be kept as they then were would be one 
impossible to execute. But as it was impossible to decide 
in advance what improvements and additions would be re- 
quired, or in what proportion it might be proper for each 
party to furnish them, the parties necessarily left these ques- 
tions to be settled as they might arise, and the necessity 
for additional facilities upon the line of either road to be 
provided for in such manner as might be found proper 
whenever it should arise. 

From the time the joint operation of the roads began under 
this contract, erch corporation, by the consent of the other, 
and for their joint benefit, increased its mileage by the con- 
struction of new roads and the acquisition of branches, until 
in 1874 the Nashua Corporation reported to its stockholders 
that the two corporations then operated under the contract 
an aggregate mileage of one handred and thirty-five miles, 
or moré than double their mileage at the time the contract 
was made. Record, p. 322. 

Thirty-three miles of this was added by the acquisition 
of the Salem & Lowell and the Lowell & Lawrence roads 
in 1858, and sixteen miles was added by the purchase of 
the Lexington & Arlington Railroad in 1869. Record, pp. 
19, 334. 

The roads of the two corporations were terminal roads, 
and the business of connecting roads in New Hampshire and 
beyond to the north and west was “valuable and necessary 
to their prosperity.” 


Deposition of George Stark, Record, p. 120. 
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Contracts for this business were therefore made by the 
two corporations with the companies controlling the roads 
from which it came. ‘These contracts covered the business 
of the Concord, the Manchester & Lawrence, and the 
Northern railroads of New Hampshire and their branches, 
of the Vermont Central and Passumpsic railroads of Ver- 
mont and their branches, the Ogdensburg Railroad of New 
York, and the Northern Transportation Company, owning 
steamboats on the great lakes, and their connections, extend- 
ing to Chicago and the West. The business brought from 
these roads to the roads of the two corporations was in the 
vicinity of three hundred thousand tons of freight and two 


hundred thousand passengers annually. 


Deposition of C. S. Mellen, Record, pp. 230, 231. 
“Defendant’s Exhibit,” Record, p. 389. 


These contracts are found in the Record, pp. 358-387, 
and shown by the votes of the directors of the Nashua Corpo- 
ration on April 26, 1856, August 23, 1864, December 27, 
1864, February 27, 1865. See Record, pp. 296, 301, 302. 


By this addition to the mileage of the two corporations, 
and under these contracts with connecting roads, as well as 
by the natural increase of business upon their original roads, 
the business of the two corporations rapidly and largely 
increased soon after the operation of roads under the contract 
began. George Stark, who was superintendent of the 
Nashua Corporation before the contract, for many years 
clerk of its directors and the managing agent of the two 
corporations under the contract from 1857 until 1875, testi- 
fies that between the years 1860 and 1873 the passenger 
business of the two roads increased one hundred and ninety- 
six per cent, the freight business thirty-five per cent, and 
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the gross receipts of the two corporations from $544,000 to 
$1,420,000, an increase of one hundred and sixty-one per 
cent, and that in consequence the accommodations at 
Boston for the business became quite insufficient, and the in- 
sufficiency increased as the business increased ; that various 
means were used to increase the capacity of the terminal 
facilities at Boston, until in 1872 it became apparent that a 
new passenger station must be constructed. He also testifies 
that from time to time he brought the knowledge of this in- 
sufficiency of the accommodation for freight and passengers 
to the knowledge of the board of directors of each road, and 
reported to them the fact that the northern and upper roads 
had other outlets open to them for their freight and pas- 
senger business to and from Boston, and that “7 became 
manifest that the two corporations could not retain the bus- 
iness of these roads without largely increasing the facilities 
at Boston.” 


Deposition of George Stark, ints. 13, 15, Record, 
p. 119. 


He also testified that as the result of this the upper con- 
necting roads were asked to contribute an additional five 
cents per passenger on their business to enable the Lowell 
Corporation to make the necessary outlay for the passenger 
station, and that while they declined to make this allowance 
they offered to continue their business with the two roads if 
the increased facilities were afforded and to submit to a 
terminal charge upon freight of thirty cents a ton, which 
they had previously refused to pay, and that subsequently, 
upon the increased facilities being furnished, they did pay 
this terminal charge to the two corporations, thirty-one per 
cent of which was received by the Nashua Corporation during 


the continuance of the contract: 
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Deposition of Creorge Stark, ints. 14, 16,19, Reeord, 
pp. 118, 120. 


This increase of business is also shown by the report of 
the Nashua Corporation to its stockholders for the year end- 


ing March 31, 1873, as follows : — 


‘Our earnings are derived from a varied and some- 
what extensive net-work of interests. Under the joint 
eontract of partnership with the Boston & Lowell Rail- 
road we operate in common, and are interested to the 
extent of thirty-one per cent in the receipts and expen- 


ditures of one hundred and fifteen miles of railroad, viz. : 


The Boston & Lowell road, with its Woburn, 
Stoneham, Lexington, and Mystic branches, 42 miles. 


The Nashua & Lowell road 14 

The Wilton. , ' 15 6 

The Stony Brook. j i 

The Lowell & Lawrence . ’ 13 o 

The Salem & Lowell 18 6 
Total : ; 115 miles. 


‘* This mileage is expected to be increased by the open- 
ing, during this season, of the Middlesex Central road, an 
extension of the Lexington branch through Bedford to 
Concord, Mass., a distance of eight miles, and of the 
Peterborough road, an extension of the Wilton through 
Lyndeborough to Greenfield, ten miles, bringing the miles 
of road to be operated next season up to 133. 

‘* To illustrate the steady growth of business upon these 
several roads we append a tabular statement of receipts, 
miles run, and passengers and tons transported in each 
year since 1862. The mcrease of Gross re ceipts 8 fron 
$201,000 to $603,000, or 200 per cent. 


** The increase of passengers carried one mile is from 


ae er 


egos 
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three millions to eleven millions, and the increase of freight 
is nearly 200 per cent.” | 


Record, ). 316. 


As was found by the Circuit ¢ ‘out, “It is clear from the 
evidence that to meet the increased bnsiness of the joint 
rouds and to retain their connection with other lines, it was 
the opinion of those charged with the management of the 
roads that increased terminal facilities at Boston were neces- 
sary.” The two corporations united to provide facilities for 
this Increased business at that and other points where they 
were required. 

These facilities were required to some extent at the ter- 
minus of the road of the Nashua Corporation in Lowell, where 
freight houses were erected by that corporation, and at 
Winchester, on the road of the Lowell Cor oe 
chiefly at the terminus of the road of the Lo 
tion at Boston. The expense of providing 
borne by the Nashua Corporation and the tteeoe «pe - 
was paid by the two corporations in the proportion in which 
they shared the net receipts under the joint contract, 7.¢., 
thirty-one per cent by the Nashua Corporation, and sixty- 
nine per cent by the Lowell. The improvements at Win- 
chester were made by the Boston & Lowell Corporation, 
und the interest upon the expense was paid by the two cor- 
porations in the same proportion. The improvements at 
Boston were provided partly by the purchase and improve- 
ment of real estate by the two corporations jointly, in the 
proportion of thirty-one per cent by the Nashua and sixty- 
nine per cent by the Lowell, and partly by the purchase of 
land and the construction of buildings by the Lowell Cor- 


poration, and the payment of interest upon the expense in 


*The italics are mine. 
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the proportion of thirty-one per cent by the Nashua Corpor- 
ation and sixty-nine per cent by the Lowell. 

The purchases and improvement of property by the two Po 
corporations at Boston consisted of the purchase of store- 
houses and wharves on Lowell street for the increase of 
freight facilities, and the purchase of what is known as the 
Mystic wharf property, then in Charlestown, now Boston, 
and the erection of grain elevators thereon. | 

Deposition of J. G. Abbott, ints. 19, 24, Record, pp. 
81, 83. 
Deposition of J. G Abbott, int. 29, Record, p. 87. 


It was at one time proposed by the Nashua Corporation 
that it should take title to and own thirty-one per cent. of 
the new terminal passenger station in Boston, as it had done 
in the matter of the purchase of wharves and warehouses on 
Lowell street and of the Mystic wharf property, but this 
proposition was abandoned, and the method of providing the 
new station at the expense of the Lowell and the sharing of 
the interest upon that expense by the two corporations in 
the proportion in which they were interested under the con- 
tract was adopted instead. 
Deposition of J. G. Abbott, int. 29, Record, pp. 86, 
87. 
It became necessary that the passenger station in Boston 
should be extended as early as 1860. The directors of the 
two corporations appointed a committee to consider in what 
manner this extension could be provided, and on De- 
cember 24, 1860, the committee on the part of the Nashua 
Corporation reported that as such extension would render 
it necessary to use a portion of the land reserved under the 


Joint contract to the use of the Lowell Corporation, it was 
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equitable that the joint roads pay a rental, and the directors 
of the two corporations then agreed that the two roads 
should pay such rental in the proportion in which they 
shared the receipts of the joint business, — sixty-nine per 
cent by the Lowell Corporation, and thirty-one per cent 
by the Nashua Corporation. Record, p. 298. 

This extension was soon found to be wholly insufficient, 
and the matter of providing additional station accommoda- 
tions at Boston was a matter of very frequent discussion 
between the directors of the two corporations, and was 
brought to the attention of the stockholders of the Nashua 
Corporation, as appears by the record of their meeting on 
May 25, 1864, when the directors were empowered to invest 
the contingent fund of the corporation in lands, warehouses, 
or other real estate for the better accommodation of the 
business of the corporation, either upon the line of the road 
or at the Boston terminus of the two roads. Record, p. 351. 

The result was an application by the Lowell Corporation 
to the legislature of Massachusetts for proper legislation to 
enable land to be taken for the construction of a new passen- 
ger station in Boston. In obtaining this legislation the 


ge 
Nashua Corporation joined with the Lowell. 


Deposition of J. G. Abbott, int. 14, Record, p. 80. 
Deposition of George Stark, int. 21, Record, p. 120. 


The directors of the Nashua Corporation appointed a com- 
mittee to act with a committee of the Lowell Corporation in 
regard to such new station, and the directors of the two 
corporations sent the joint manager of the two roads to 
Europe for the purpose of examining the best methods of 
constructing terminal stations then being used in England 
and in France, and paid his expenses while thus engaged. 


Deposition of George Stark, int. 51, 52, Record, 


126, 127. 


By the legislation obtained in Massachusetts the Lowell 
Corporation was authorized either alone or with the Eastern 
Railroad Company (which had aterminal station adjacent to 
that of the Lowell Corporation in Boston) to take certain 
land in Boston “for the purpose of increasing depot and 
terminal facilities,” and to Increase its capital not exceeding 
One million of dollars. 

Immediately upon this legislation being obtained the 
Lowell and Nashua corporations joined in negotiations with 
the Eastern Railroad for the construction of a union passenger 
station. The records of the directors of the Nashua Corpora- 
tion in relation to their action in this matter are as follows : — 

The record of their meeting on September 28, 1869, states 
that — 

* The manager submitted plans for the improvement of 
the terminal facilities at Boston under the act of the last 
legislature authorizing the taking of land; and it was 
voted that Mr. Sigourney be a committee on the part of 
this company to act in conjunction with Messrs. Crown- 
inshield, Minot, and Abbott of the Boston & Lowell 


hoard in reference to the same.” 


The record of their meeting on November 23, 1869, states 
that 


‘The Committee upon the Improvement of Terminal 
Facilities at Boston, under the act of the legislature, 
reported that an interview was had on the eighth inst. 
with the committee of the directors of the Eastern Rail- 
road, and that after a protracted conference in which the 
Kastern company asked for a delay until after another 
legislative session, notice was given them of the intention 


of the Lowell Railroad Company to proceed to locate on 
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land adjacent to Andover street unless the Eastern road 
would signify before this date its intention to join them 
in the benefits of the act. No communication has since 
been received from the Eastern road, and the committee 
recommend that the Lowell Railroad Company now pro- 
ceed at once to locate upon so much of the territory 
embraced in the act as lies between their present lands 
on the northerly side of Andover street, and the westerly 
side of Causeway street, and the northerly side of Nashua 
street. The report was accepted and the Lowell Railroad 
board — 

‘* Voted, That Messrs. Crowinshield and Abbott be a 
committee with the manager to prepare a location and 
report the same for ratification at the next monthly meet- 


ing of the board.” 


The record of their meeting held December 28, 1869, shows 
that — 

‘*The committee on new location in Boston reported a 
communication from the Eastern Railroad Company sig- 
nifvying their intention to recommend to their stockholders 
to join in the improvements. The said committee advised 
that no farther action be taken until after the annual 


meeting of the companies.” 


The record of their meeting of October 25, 1870, shows 
that — 

‘The manager submitted a written report upon the 
subject of negotiations between the Boston & Lowell 
Railroad Corporation and the Eastern Railroad Com- 
pany, relative to taking land under the act of 1869, for 
enlarging the depot facilities in Boston. The report was 
accepted and ordered to be placed upon file, and the 
manager was directed by the Boston & Lowell board to 
notify the Eastern Railroad Company that the negotiation 


was closed,” : 
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The record of their meeting held January 24, 1871, shows 
that — 

‘*The manager submitted and read an estimate of cost 
of the proposed new station house in Boston, and pre- 
sented plans of the same.” 

The record of their meeting held February 20, 1871, shows 
that a communication was received from the president of the 
Kastern Railroad stating that a committee had been appointed 
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to confer “with reference to terminal facilities and arrange- 


ments in Boston,” and that, — 

‘* After full discussion of the subject matter of the 
above letter, it was — 

‘+ Voted, That the committee having formerly in charge 
the negotiations with the Eastern Railroad relative to 
terminal facilities in Boston, viz., Messrs. Crowninshield 
and Sigourney of this board, with Messrs. Minot and 
Abbott of the Boston & Lowell board, be requested to 
meet the committee of the Eastern road and to report at 
the next regular monthly meeting.” 

The record of their meeting of May 28, 1872, shows that it 
was voted — 

‘* That the president and Mr. Sigourney, with such as 
the Boston & Lowell board may join, be a committee to 
confer with the Eastern Railroad Company in reference 
to providing additional depot facilities in Boston for their 


road.” 


It thus clearly appears that in this matter of joint interest 
the two corporations, through their directors, acted together 
at all steps, and that the action of the Lowell Corporation 
was taken in connection with and upon the substantial request 
of the Nashua Corporation. 

The negotiations with the Eastern Railroad resulted in 
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nothing, and it was finally concluded that it was for the in- 
terest of the two roads (the Lowell and the Nashua corpora- 
tions) that the new station should be built by the Boston & 
Lowell independent of the Eastern Railroad, and land was 
taken under the act which they had procured for that pur- 
pose, and the old station was taken down and a new one 
built on the land where the old one stood and on additional 


land. 
Deposition of J. G. Abbott, int. 14, Record, p. 80. 


George Stark, the clerk of the Nashua Corporation, and 
manager of the two roads under the contract, testifies that 
after the negotiations with the Eastern Railroad failed — 


‘* The directors of the two companies — the Boston & 
Lowell and the Nashua and Lowell — agreed together 
that the Boston & Lowell Company should construct the 
passenger station, and that the Nashua & Lowell Com- 
pany should pay thirty-one per cent of the accrued inter- 
est upon the outlay, computing the interest at seven per 


cent per annum.” 


Deposition of George Stark, int. 24, Record, p. 121. 


The record of the meeting of the directors of the Nashua 
Corporation held May 24, 1870, shows an application 
“from the town of Winchester relative to improved railroad 
accommodations,” and that a committee was appointed “to 
view the premises and confer with the town committee upon 
the subject of their wants.” Record, p. 336. 

J. G. Abbott testifies that in connection with this sub- 
ject of a new station at Winchester questions arose with 
reference to the amount of tanning bark brought down from 
the upper roads which there was no sufficient room to handle 
without the purchase by the Lowell company of additional 
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lands, and that improved passenger facilities were also re- 


quired ; that the two roads shared the benefits which came 


from these improvements which were made by the defendant 


at the request of the directors of the two companies, and as 


uppears by a subsequent vote of the directors of the Nashua 


Corporation, the sum of $20,000 thus expended was regarded 
as the sum upon which interest ought to be paid by the two 
corporations in return for the benefit they received from 


these improvements. 


Deposition of J. G. Abbott, int. 27, p. 86. 
Vote Nashua & Lowell directors, July 23, 1872, Re- 


cord, p. 311. 


General Stark testified that these improvements at Win- 
chester were necessary to accommodate business from the 
upper roads ; that a very considerable part of the outlay was 
for land to accommodate upper railroad freight ; and that the 
making of the improvements was for the mutual benefit of 


the two companies. 


Deposition of George Stark, int. 72, Record, pp. 130, 
131. 


During the same time that the question of providing addi- 
tional passenger fiucilities in Boston was being thus consid- 
ered by the directors of the two corporations, they also con- 
sidered and acted upon the matter of furnishing additional 
freight accommodations for the two roads in Boston, and 
prior to 1871 they jointly purchased land, upon which they 
erected freight houses, paying for the land and the erection 
of the buildings in the proportion of thirty-one per cent by 
the Nashua Corporation and sixty-nine per cent by the 


Lowell. In 1871 they also jointly purchased, in the same 


— 
1% 
Proportion, lands and flats on 


Mystic river, Ch: 
for additional freight 


arlestown, 
“ccommodations. 

Deposition of J. G. Abbott, int. 19, Record, p 81. 
Deposition of George Stark, ints. 9, 11, Record p. 119, 


The Mystic Property did n 


ot join the lands or tracks of 
the roads of eithe 


r of the corporations, and 
Was Necessary to counect it wit] 
Which was construc 


a branch railroad 
) their main line of railroad, 


ted by the Lowell Corporation. The 
Nashua Corporation Joined in obt: 


lining the necessary legis. 
lation to permit the 


construction of this branch and in the 
Supervision of its location and construction. | 
| 


Vote of Nashua & Lowe 
1870, Record, p. 307 

Vote Nashua & Lowe 
Record, p. 307. 


I directors, December 22, 


ll directors, January 24, 1871, 


October l, 1858, the Lowel] Corp: ration m 


ade contracts 
With the Salem & Lowel] and J 


owell &. Lawrence Railroad 
companies for the Operation of the roads of those companies, 
«nd on the same day the Nas 


‘ua & Lowel] Corporations 
agreed that the roads of the Ss 


alem & Lowel] and Lowel] & 
should he operated by the Lowel] and 
M joint account during 


joint contract, any profit or loss 
the same to he dividk 


Lawrence companies 

Nashua corporations the continu. 
“nce of the arising from 
same proportion 
contract for the division of the 
l€ Operation 
¢.e., in the Proportion of SIXty 


‘d between them in the 
«tS provided in the joint 
het income arising from ¢} of their own roads, 
“nine per cent by the Lowell 
and thirty-one per cent by the Nashua & Lowell corpora- 
tions. Record. p. 49, 

These contracts between the Lowell, Corporation and the 
Salem & Lowel] and Lowell & Lawrence roads each pro- 


Is 


vided that it should be terminated at any time that the other 


might be terminated. They were in terms leases of these 
roads to the Lowell Corporation for the term of twenty 
years, and purported to transfer to the Lowell Corporation 
the railroad and franchise of the two companies, with all 
their powers to manage and regulate the roads and to collect 
tolls and income thereon. See Agreement of Counsel, pp. 
587, 3388. 


There was at that time no special or general statute of 


Massachusetts authorizing these leases to be made. 


Deposition of W. 7/7, Coolidge, Record, p. 340. 


The parties to them obviously assumed, as Judge Abbott 
testifies was the case, to make them under section 115, 
chapter 63, of the General Statutes of Massachusetts, orig- 
inally enacted in 18388, which provided that “two corpora- 
tions whose roads enter upon or connect with each other may 
contract that either corporation shall perform all the trans- 
portation of persons and freight upon and over the road of 
the other.” 

Deposition of J. G. Abbott, int. 8, Record, p. 246. 


Record, p. 251. 


The roads of these corporations were connected with the 
round of the Lowell Corporation, but this statute mani- 
festly authorized nothing more than an operating contract, 
and did not authorize a lease under which a railroad cor- 
poration transferred the use and possession of its road and 
the right to exercise its franchise to ianke tolls thereon. 


May 31, 1867, the legislature of Massachusetts passed 


un—-— 


** Act relating to the leasing of railroads and contracts 


eoncerning operating the same,” by which it provided 


“f 
. 
’ 


wi E92 al wna 


ae ‘ 
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that ‘* nothing contained in the 115th section of the 65rd 
chapter of the General Statutes shall be construed to 
authorize any railroad corporation to contract with any 
person or persons or other corporations for the operation 
and management of its road, or to contract to assume 
the management and operation of any other railroad, or 
to lease its own road, or to take a lease of any other 
railroad without special authority so to do from the 
legislature, provided that any such contract which has 
expired within three months, or shall expire within six 
months of the passage of this act may be renewed for a 


term not exceeding one year.” 


Record, p. 252. 


It was thus made clear that the title by which the Lowell 
und Nashua corporations held the roads of the Salem & 
Lowell and Lowell & Lawrence companies was invalid. 
The so-called contracts between those companies and the 
Lowell Corporation were leases not authorized by any 
special act of the legislature, and plainly not authorized by 
the general law, and also direct!, within the scope of the 
declaratory act of the legislature of. 1867 above set forth. 

The roads of these two companies formed in connection 
with the road of the Boston & Maine Railroad a competitive 
line with the roads of the Nashua and Lowell corporations, 
and soon after the passage of the act of 1867 it was under- 
stood that persons hostile to the interests of the Lowell and 
Nashua corporations were endeavoring to purchase the stock 
of these two roads for the purpose of opening a‘ rival line 
between Lowell and Boston. 

Deposition of C. #. A. Bartlett, int. 33, Record, 
p. 204. 


The business interests of the Boston & Maine Railroad 
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were adverse to the business interests of the Lowell and 
Nashua corporations, and the question whether the stock of 
the Lowell & Lawrence and Salem & Lowell companies would 
not pass into the hands of persons in the interest of that com- 
pany, so that an opposition line would be opened between 
Lowell and Boston, was discussed by the directors of the 


Lowell and Nashua corporations. 


Deposition of C. #. A. Bartlett, ints. 71, 75, Reeord, 
pp. 212, 215. 


Mr. Bartlett, who was for many years treasurer of the 
Lowell corporation, and the cashier of the Nashua and 
Lowell corporations under the contract, also testifies that 
before the contracts between the Salem & Lowell and Low- 
ell & Lawrence roads and the Lowell corporation, the roads 
of the Salem & Lowell and Lowell & Lawrence companies 
were operated together with the road of the Boston & Maine 
Railroad as a competing line to the road of the Lowell 
Corporation, to the very great injury of the interests of the 


Lowell and also of the Nashua Corporation. 


Deposition of C. £. A. Bartlett, ints. 194, 195, Ree- 


ord, p. 229. 


Chapter 3586 of the Massachusetts Statutes of 1855, enti- 
tled “An act to establish an independent line of railroad 
communication between Boston and Lowell,” shows that the 
operation of such a line was authorized by the legislature 
notwithstanding the provision in the charter of the Lowell 
Corporation (granted June 5, 1830) that no competing line 
should be established between Lowell and Boston for a period 


of thirty years from the date of its charter, and compensa- 


tion was provided for any injury arising therefrom.* Rec- 
ord, p. 249. 

The charter right of the Lowell corporation to an exclu- 
sive line between Boston and Lowell expired in 1860, and 
after the passage of the act of 1867 the subject of the de- 
fective title by which these important subsidiary roads were 
held by the Lowell and Nashua corporations, and of the 
question of strengthening that title by the purchase of a ma- 
jority of the stock in the companies, was brought to the at- 
tention of the boards of the Lowell and Nashua corporations 
hy the manager, who recommended the purchase. General 
Stark testifies that he “made an extended written report 
upon the expediency of making those purchases; that the 
report was submitted to the boards of directors of the 
Boston & Lowell and Nashua & Lowell roads, and that its 
consideration by them led to the purchase of the stock and 
to the arrangement by which the Lowell and Nashua direct- 
ors agreed that their roads should share the burden of car- 
rving it, as subsequently arranged.” 


Deposition of George Stark, int. 75, Record, p. 131. 


J. G. Abbott testifies that the “matter of the purchase 
wis discussed very fully by the members of both boards, and 
generally by all the members of each board; that there was 
a good deal of discussion with regard to it as to the almost 


‘ 


necessity of purchase, 1s some regarded it, and as to the 
price to be paid.” It was understood by all the directors of 
both roads, before the purchase was made, that the excess of 
interest on the purchase money of the stock of the two roads 


*In Boston & Lowell Railroad y. Salem § Lowell Railroad Company and otiers, 2 
Gray, 1, the establishmentc«? such a line under an act authorizing it without compensa. 
tion to any person injured thereby, was enjoined upon the ground that the provision tn 
the charter of the Lowell Corporation providing that no such line should be established 
bw the legislature for thirty vears was property, and could not be taken or impaired 


without compensation to that corporation 


‘)>s) 


above the dividends received from the rental paid under the 
so-called leases to the Lowell Corporation should be paid by 
both roads in the proportion fixed by the joint contract for 
the division of profits; that this was carried out by charging 
this excess of interest to running expenses; that at the 
monthly meetings of the directors of both corporations this 
sharing of the excess of interest was communicated to the 
hoards, and it appeared in the monthly statements submitted 
by the manager to them, and that from the time of the pur- 
chase in 1871 there was never any objection by any director 
of the Nashua company to sharing this excess of interest 

over dividends. 
Deposition of J. G. Abbott, ints. 25, 26, Record, pp. 

84, 85. 


The evidence shows plainly that it was for the joint inter- 


est of the Lowell and Nashua corporations that the stock of 


these branch roads should be acquired by the Lowell, and 


Snail 
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that it was agreed by the two corporations through their 
directors that it should be thus acquired, and the interest 
upon its cost above what dividends were realized on the 
stock should be shared by the two corporations in the pro- 
portion in which they shared the benefit of the control of the 
stock, 7.e., the protits from the contract under which the 
branch roads were operated. And that after the purchase 
was made this excess of interest over dividends was shared 
by the corporations without objection by any director of the 
Nashua Corporation. 

In short, the Nashua Corporation agreed with the Lowel 
that if it would purchase this stock and hold it for the benetit 
of itself and the Nashua Corporation, it would pay such 


proportion of the loss the Lowell would thereby sustain as it 


a | 


was assumed the Nashua Corporation would receive of bene- 
fit from that purchase ; and it did so pay it. 

The Lowell Corporation borrowed the money to make 
these improvements at Boston, Mystic, and Winchester, and 
it issued its bonds therefor at seven per cent interest, run- 
ning twenty years from April 1, 1872, ¢.e., for nearly four- 
teen years beyond term of the joint contract which termi- 
nated October, 1878. 


Deposition of C. &. A. Bartlett, int. 192, Record, 
pp. 229. 

Deposition of C. #. A. Bartlett, Exhibit 1, Record, 
p. 73, 


It is obvious, as J. G. Abbott, the president of the Lowell 
Corporation, testifies, that the directors of that corporation 
would not have for a moment entertained the proposition to 
thus borrow and spend large sums of money for the improve- 
ments on its line required for the business of the two cor- 
porations unless during the contract under which the Nashua 


Corporation was to have thirty-one per cent of the benefit 


thereof it was to pay a proportionate part of the interest 


thereon. 
Deposition of J. G. Abbott, cross-int. 47, Record, p. 
95. 


The Nashua Corporation, by the action of its directors 
shown by their records and testified to by the directors and 
officers of both corporations, and by the action of its stock- 
holders upon the reports of its directors, practically promised 
that if the Lowell Corporation would borrow this money ard 
miake these needed improvements for the benefit of both 
corporations it would pay the same proportion of the inter- 
est thereon that it received of the benefit therefrom under 
the joint contract, 7.¢., thirty-one per cent. 
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If no formal action had been taken by its directors, such a 
promise would have been implied from their conduct as 
much as a promise to pay for rails or rolling stock by a cor- ; 
poration is implied from its receiving and using them without 
any formal contract, or any recorded action of its directors. 
But the directors of the Nashua Corporation did take 
formal recorded action on this matter and by vote agreed to 
pay thirty-one per cent of this interest. 
On July 23, 1872, they passed the following vote :— 


‘* Voted, That the expenditures made and to be made 
by the Boston & Lowell Railroad Corporation for land 
and building in Boston for a new station and the ex- 
penditures made and to be made by said corporation 
for the building and completing the Mystic River Rail- 
road and for the improvements in Winchester for a new 
station and land for railway purposes, to the amount 
of $20,000, are to be treated in the management of the 
business under the joint business contract existing be- 
tween said corporations and the Nashua & Lowell 
Railroad Corporation as follows; viz., The said Boston ' 
& Lowell Railroad Corporation are to be. paid the 
interest upon such expenditures made and to be made 
at the rate of seven per cent per annum, at the end of 
each six month, out of the receipts of the joint corpora- 
tion under said contract, and which is to be charged as a 
part of the expenses of operating said railways under 
said contract; and the cashier of said two corporations 
and treasurer of the Boston & Lowell Railroad Cor- 
poration is hereby directed to make up an interest ac- 
count upon such expenditures to April 1, 1872, and pay — 
the amount found due to the Boston & Lowell Railroad 
Corporation out of the jot receipts of said two corpora- 
tions.” 

Record, p. 311. 


2 
On the same day the directors of the Lowell Corporation 
passed a like vote. 


Deposition of C. #. Cram, int. 12, Reeord, p. 67. 


J. G. Abbott testifies that this vote “was merely carrying 
out the perfectly well understood agreement between the 


two boards of directors from the beginning.” 


Deposition of /.G. Abbott, cross-int. 54, Record, p. 96. 


Daniel S. Richardson, a director of the Nashua Corpora- 
tion, also testifies that the plan of compensating the Lowell 
Corporation for the interest upon the expense of the ter- 
minal facilities made by it had been often talked over and 
understood by the directors of both roads previous to this 
vote, and substantially states that the vote was simply carry- 
ing out what had been previously agreed upon between the 
two boards. 

Deposition of Daniel S. Ltichardson, ints. 24, 25, 26, 


Record, p. 105. 


George Stark, clerk of the Nashua Corporation, testifies 
that “the directors of the two companies, the Boston & 
Lowell and Nashua & Lowell, agreed together that the 
Boston & Lowell company should construct the passenger 
station, and the Nashua & Lowell corporation should pay 
thirty-one per cent of the annual interest upon the outlay, 
' computing interest at seven per cent per annum.” 


Deposition of George Stark, int. 24, Record, p. 121. 


The Nashua Corporation alleges in its bill that this vote of 
its directors of July 23, 1872, providing that it should pay 
thirty-one per cent of the interest upon these expenditures 
“was not passed at a meeting of the directors acting separ- 


ately and distinctly for the transaction of its business, but at 
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4 meeting composed of members of both boards of directors 
(of the Lowell and of the Nashua corporations), acting 
together as if members of the same or a single board of 
directors, sitting together under one presiding officer, and 
entertaining business matters and voting thereon as one 
body, or in common or jointly at one and the same time 
without reference to any difference in the bearing or effect 
of such vote upon the interests of the two corporations,” and 
that by reason of this the vote was void. Record, pp. 5, 6. 

The plamtiff apparently attaches great importance to this 
allegation, and much testimony has been taken upon it. 
The facts with reference to it, as shown by this testimony, 
are substantially these : — 

The Lowell Corporation and the Nashua Corporation each 
had five directors, and from 1857 until after 1872 the same 
person was president of each corporation, but each board of 
directors had its own clerk. It was the custom of the two 
boards to hold regular meetings each month at the same 
time and in the same room. The president sat at one end 
of the table, on both sides of which next to him sat the 
directors of the Lowell Corporation, and at the other end of 
which sat the directors of the Nashua Corporation. All 
questions growing out of the execution of the contract and 
hearmng reference merely to the contract, such, for example, 
as purchase of more rolling stock for operating the road 
under the joint contract and questions of a like character, 
were put to both boards jointly, but all questions in which 
there was or could be any supposed separate interest or 
liability of the corporations were put by the president first 
to one board and then to the other board for their separate 
nection. This was done by the advice of Judge Abbott to 
the president, who consulted him with reference to the 
method of proceeding very early after the execution of the 
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contract. The clerk of each board kept bis own record 
book in which he recorded the action of that board. 
Deposition of J. G. Abbott, int. 31, Record, pp. 87, 83. 
Deposition of C. &. Cram, ints. 3, 7, Record, p. 66. 


The vote of July 23, 1872, is recorded on the records of 
the directors of each corporation and attested by the clerk 
of each of them as adopted by them. In the record of the 
Nashua Corporation it appears that the subject of expendi- 
tures made and being made by the several companies for 
improvements was presented for action by Judge Abbott, 
who wae a director of the Lowell Corporation and the legal 
adviser of both corporations. ' 

Plaintiff’s Exhibit 4, Record p. 53. 
Deposition of George Stark, eross-int. 116, Record, 
p. 142; cross-int. 123, Record, p. 144. 


There is no evidence to show that these votes were not 
put to and adopted by each board of directors separately, 
so that each was the independeni action of the board upon 
whose records it is found, and George Stark, the clerk of 
the Nashua Corporation, testifies that according to his best 
recollection nobody participated in the vote spread upon his 
records as the vote of the Nashua Corporation except the 
directors of that company. 

Deposition of George Stark, cross-ints. 201-205, in- 
clusive, Record, pp. 160, 161. 

Mr. Richardson, a director of the Nashua Corporation and 
its legal adviser, testifies that the vote “was passed as the 
separate vote of the Nashua Corporation as it was recorded.” 

Deposition of Daniel S. Richardson, cross-ints. 62- 


66, inclusive, Record, pp. 112, 113. 


In performance of this promise and of the contract shown 
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hy the votes the Nashua Corporation paid thirty-one per 
cent of the interest up to April 1, 1872, directly to the 
Lowell Corporation and thereafter during the continuance of 
the joint contract the contract was performed by the pay- 
ment to the Lowell Corporation of thirty-one per cent of the 
interest each six months “out of the receipts of the joint 
corporations,” and charged as a part of the expenses of ope- 
rating the railroads of the two corporations under the joint 
contract in accordance with the terms of this vote. 

The payment of the interest to April 1, 1872, was entered 
upon the books of the Nashua Corporation as paid directly 


by it to the Lowell Corporation 
Deposition of C. L.A. Bartlett, Record, pp. 192, 193. 


During the time when these payments which the plaintiff 
seeks to recover in this suit were thus made (7.e., from 1873 
to 1878), Charles Ek. A. Bartlett was the cashier of the joint 
roads, appointed by the directors of both roads, and his duties 
were to receive and disburse the cash receipts of the two 
roads. He was also treasurer of the Lowell Corporation. 

Theodore Hl. Wood was chief clerk of the joint manage- 
ment and ‘was also treasurer of the Nashua Corporation. 
The entire receipts of the two roads were received by Bart- 
lett as cashier, and payments were made by him. The 
accounts of the two roads were made up and kept in the 
chief clerk’s office. 


Deposition of C. 2. A. Bartlett, Record, pp. 190, 191. 


Article 14 of the joint contract required that the income 
and expense accounts of the joint roads should be made up 
by estimate to the close of each month and the net balance 
appearing divided upon the general basis of division under 
the contract and paid over on account to the respective 


treasurers of the parties, subject to final adjustment at the 
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semi-annual closing of accounts, and that “on and to the first 
days of April and October in each year the said accounts 
shall be accurately closed and balanced out by settlement with 
each party, covering and adjusting all previous payments on 
account.” Record, p. 13. 

Under the regulations adopted for the conduct of the 
business of the joint roads, it was the duty of the chief clerk 
to keep at the office of the manager, and in forms prescribed 
by him, the entire accounts of the income and expenses of the 
road, and “make up and apportion the net earnings between 
the roads under the direction of the manager in accord- 
ance with the provisions of the joint contract.” Record, p. 71. 

Books of account were kept by the chief clerk as thus pro- 
vided, and he made approximate monthly statements to the 
directors of each road at their monthly meetings, showing 
the condition of the accounts, the state of the business, and 
the affairs of the two roads under the joint management. 
He also kept accounts between the joint roads and each road 
und prepared and delivered to eacl road semi-annual state- 
ments of these accounts, showing the receipts and expenses 
and the net receipts of the joint management and the pro- 
portion thereof of each road. These semi-annual accounts 
were spread upon the books of each corporation during the 
sume year and were carried into the annual accounts of each 
of them. The amounts found due from the joint manage- 
ment to each road upon the settlement of these semi-annual 
accounts between the joint management and each road were 
paid by drafts or checks drawn in favor of each road on the 
funds of the joint road, some of them being drawn direcily 
on the cashier of the joint roads by the manager and others 
on the bank account of the joint roads by authority of the 


manager. 


Stipulation of Counsel, Record, p. 207. 


() 


These drafts and checks were by their terms drawn “in 


settlement of the proportion of net earnings for the six months” 


for which these semi-annual accounts were respectively made 
up and balanced. 

Copy of Draft, Record, p. 207. 

Stipulation of Counsel, Record, p. 208. 


Upon the books of each corporation from April 1, 1872, 
during the continuance of the contract there was kept an 
account showing the amount of interest upon the sum paid 
hy the Lowell Corporation for Lowell & Lawrence and 
Salem & Lowell Railroad stock, less dividends received 
thereon, and for interest on the amount paid for improve- 
ments at Winchester, at Mystic River, and at Boston. 

Record, pp. 195 to 203, inclusive. 
Deposition of C. &. A. Bartlett, ints. 32, 33, 
Record, pp. 203, 204. 


The semi-annual accounts between the Lowell Corporation 
und the joint roads from March 31, 1872, to the termina- 
tion of the contract, October 1, 1878, showed its proportion 
of the net earnings of each six months, the amount paid by 
it as interest on investment in stock of Salem & Lowell and 
Lowell & Lawrence roads above dividends thereon, and the 
amount of interest on the expenditure for the improvements 
at Winchester and Mystic River and Boston, as provided 
in the vote of the Nashua Corporation of July 23, 1872. 
And when the balance shown by these accounts was paid by 
the joint roads by drafts or checks as above stated, the 
accounts were receipled as settled. 

See Semi-annual Accounts, Record pp. 390 to 403, 


Inclusive, 
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During all this time the directors of the Nashua Corpora- 
tion held meetings substantially every month in each year. 


Defendant’s Exhibit, Record pp. 348-350, inclusive. 


The records of these meetings show that statements of the 
receipts and expenditures of the joint roads were made at 
each of the regular monthly meetings, and that at the end of 
each six months a statement of the receipts and expenditures 
for the six months was made to them. 


Deposition of William W. Bailey, ints. 72, 73, 75, 
Record, p. 170. 


The records of the annual meetings of the Nashua Corpor- 
ation show that the report of its directors and the abstract 
and trial balance of its treasurer were read at each meeting. 
Record, pp. 351-356, inclusive. 

The stockholders of the Nashua Corporation also chose 
each year an auditing committee, who examined the books 
and accounts of the company and reported to the stock- 
holders that they found “the same clearly expressed, and all 
payments properly vouched.” Record, pp. 314, 318, 322. 

In the income and expense accounts annexed to the annual 
reports to the stockholders the payments on account of in- 
terest upon these expenditures by the Lowell Corporation 
were included under the head of “ Rents,” but the examina- 
tion by the auditing committee of the vouchers for such 
payments must have disclosed the character of them, and 
they were not only known to the directors of the Nashua 
Corporation each six months, but were thus brought to the 
attention of the stockholders through their committees from 
year to year. 

George Stark, the clerk of the Nashua Corporation, also 
testities without contradiction that the necessity for the 


facilities for which these expenditures were made were 


understood and talked over by the principal stockholders of 


that corporation at their annual meetings, and at other times, 
and that he never heard of any dissent from a stockholder in 


that company. 


Deposition of George Stark, Record, p. 121. 


The matter of improvements by each of the corporations 
upon its own property, and the payment by the two cor- 
porations of the interest upon the expense thereof out of 
their joint receipts, was also brought to the attention of the 
stockholders of the Nashua Corporation in other ways and 
approved by them. 

The directors of the Nashua Corporation, in their annual 
report to the stockholders for the year 1872, after stating the 
great increase in the mileage and business of the two corpora- 
tions, recommended the construction by it of a union freight 
yard and station on its land at Lowell, at an expense of one 
hundred thousand dollars, “for the accommodation of both 
roads,” the interest upon this sum “/o be paid hy the united 
roads,” and for that purpose “and for such enlargement of 
equipment and increase of yard grounds and tracks as the 
growing business may from time to time demand,” asked 
authority to issue the bonds of the corporation to the amount 
of two hundred thousand dollars “from time to time as the 
expenditures for new improvements may require.” Record, 
p. dls. 


At the annual meeting of the stockholders, to which this 


report was read, it was voted that the directors be author- | 


ized to issue bonds to that amount “for the purpose of 
enlarging the freight accommodations at Lowell, for pur- 
chasing rolling stock and other needful additions to the 
Record, pp. 352, 353. 


** 
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property of the road 


In like manner the two corporatious paid the loss upon 
the lease of the Peterboro road by the Nashua Corporation, 
the proportion paid by the Lowell Corporation amounting 
between 1874 and 1878 to $112,543.02. 


Deposition of C. E. A. Bartlett, ints. 54 to 62, inclu- 
sive. 
Record, p. 211. 


And they also paid to the Nashua Corporation the interest 
upon the cost of freight houses at Lowell, built by it for the 
accommodation of their increased business at that point, as 
appears by the vote of the Nashua directors on October 20, 
1877. Record, p. 64. 

In May, 1877, the stockholders of the Nashua Corporation 
requested the directors to investigate and report upon the 
legal relations between it and the Lowell Corporation under 
the contract between them. Record, p. 56. 

June 25, 1877, majority and minority reports were re- 
ceived by the directors of the Nashua Corporation from the 
committee appointed to investigate the relations and accounts 
between it and the Lowell Corporation. Mr. Richardson of 
the board moved to recommit the report with instructions as 
follows : — 

‘* Whereas since the contract for joint operation was 
made with the Boston & Lowell Railroad the joint busi- 
ness has increased from $729,346.70 for the year ending 
October 1, 1859, to $1,980,634.01 for the year ending 
October 1, 1873; and whercas all the profits of this in- 
crease has (have) been divided between the two com- 
panies in the proportion established by the original con- 
tract; and whereas this increase of business has required 
large outlays for its accommodation on the part of each 
company : 

‘* Voted, That this committee be requested to ascertain 
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and report what outlays tne Nashua & Lowell Railroad 
Company has made for the accommodation of the joint 
business, and amount of said outlays, and what compen- 
sation has been received therefor, and also what outlays 
have been thus made, and to what amount, for which this 
company has received no compensation. 

‘* Voted, That this committee be requested to ascertain 
and report what outlays the Boston & Lowell Railroad 
Company has made for the accommodation of the joint 
business and the amount of said outlays, and what com- 
pensation has been received therefor, and also what 
outlays has (have) been made, and to what amount, for 
which the Boston & Lowell Railroad Company has 
received no compensation. 

‘* Voted, That this committee be requested to ascertain 
and report in what manner and proportion the burden of 
increased accommodations and obligations for the ben- 
efit of the joint business has been borne by the two 
companies, and whether any and what modification 
should be made in the arrangements by which these bur- 
dens and obligations or corapensations therefor has been 
apportioned, so that these matters may be clearly under- 
stood and amicably adjusted, and so that each company 
shall bear joint proportion of the burdens and obligations 
required by the increased business, as well as receive its 
proportion of the profits thereof.” 


This motion was defeated by a vote of four to three, and 
by the said same majority of one the following vote was 


passed : — 


‘* Voted, That whereas the vote of directors passed 


July 23, 1872, providing that the Boston & Lowell 
Railroad Company should receive from the Nashua com- 
pany interest at seven per cent upon thirty-one per cent 
of the cost or value of additions made by the former 


company to its property or construction account, is 


. 


deemed by us to be in plain violation of both the terms 
and the spirit of the joint-traflic contract itself, said vote 
of July 23, 1872, is hereby rescinded, not intending 
hereby to admit that it was ever competent for the direct- 
ors by passing said vote to modify the provisions of said 
joint-traffic contract relating to division of expenses, or 
that said vote ever had any legal operation whatever in 
depriving the Nashua & Lowell company of the ben- 
efits of the provisions of said contract relating to the 
division of the joint earnings under the same.” 


Record, pp. 62, 63. 


August 25, 1877, the directors of the Nashua Corporation 
adopted the following preamble and resolution, rejecting a 
motion to amend the same so as to include all questions rela- 
ting to the division of expenses, payments, and income be- 
tween the two corporations : — 


‘* Whereas there exists a difference of opinion between 
the Nashua & Lowell and the Boston & Lowell Rail- 
road corporations in regard to the propriety of the 
charge made to the Nashua & Lowell Railroad Corpor- 
ation for thirty-one per cent of the interest upon the cost 
of the Boston improvement, so called, under and by vir- 
tue of a vote of directors of the Nashua & Lowell Cor- 
poration passed July 25, 1872, therefore, to avoid all 
difficulty on this point, — 

‘* Resolved, That this subject be referred for deter- 
mination to the referees named in the joint-traflic con- 
tract, and that the Boston & Lowell Railroad Corpora- 
tion be requested to concur in such.” 


Record, p. 63. 


October 20, 1877, the directors of the Nashua Corporation 
adopted the following preamble and resolution, rejecting a 
resolution offered by one of. their number to refer the reso- 
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lution to 2 committee of two to meet a like committee of the 
Lowell Corporation, to determine if such a compromise 
could be substantially carried out between the two cor- 
porations : — 


‘- Whereas the question of charging the Nashua & 
Lowell Railroad Company with thirty-one per cent of 
interest upon the cost of the Boston and Winchester 
depot and stock purchase in Salem & Lowell and 
Lowell & Lawrence Railroad companies and of charg- 
ing the Boston & Lowell Railroad Company with sixty- 
nine per cent of the cost of the freight depot at Lowell is 
in dispute between the Nashua & Lowell and Boston 
& Lowell Railroad companies : 

‘+ Therefore resolved, That, for the purpose of arriving 
at an amicable adjustment of the joint accounts between 
the two roads for the six months ending September 30, 
1877, the Nashua & Lowell Railroad Company is willing 
to be charged in joint account with one half of thirty-one 
per cent of the interest of said investments made by the 
Boston & Lowell Railroad Company, and that the Bos- 
ton & Lowell Railroad Company may be charged with 
only one half of the sixty-nine per cent of the outlay 
made by the company upon its new freight house at 
Lowell.” 

Record, p. 64. 


The resolutions and votes thus adopted by the Nashua 
Corporation were presented by Mr. Brooks, who became a 
member of the board at the annual election in May, 1877, 
and who is the counsel engaged in the prosecution of this 
suit. Record, p. 293. 


October 9, 1877, the directors of the Lowell Corpo ‘ation 


passed the following vote: — 


‘* Voted, That the directors of this corporation, if the 
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directors of the Nashua & Lowell Railroad Company 
shall desire so to do, will submit all matters and ques- 
tions in reference to and growing out of the joint trans- 
action of business by said corporations and the joint- 
traffic contract between them, and all other differences 
and questions between them of any description and all 
claims of any nature of the one corporation upon the 
other, to the arbitrament and determination of the referees 
named in said joint-traftic contract.” 


Record, p. 65. 


May 29, 1878, at the annual meeting of the Nashua Cor- 
poration, the committee of the directors upon the relations 
between that corporation and the Lowell Corporation made 
n report stating that a majority of the directors did not con- 


sider that the company had received its quota of the net 


earnings under the joint contract, and the stockholders 


voted that in their judgment the vote of July 23, 1872, was 
in disregard of the terms and conditions of the joint-traffic 
contract, and requested the directors then elected to take 
proper means for recovering the sums paid. under that vote 
to the Lowell Corporation. Record, pp. 291, 293, 185. 

There is no evidence that any demand for repayment or 
accounting was ever made by the Nashua Corporation of 
the Lowell Corporation, except as it may be inferred from 
these votes. : 

April 17, 1880, the Nashua Corporation brought this suit. 
Record, p. 28. 

September 30, 1882, the Nashua Corporation and the 
Lowell Corporation executed an agreement, which recited 
the fact that this suit had been brought and referred all 
claims made therein, and all other claims in favor of either 
party against the other, to the arbitration of William 5. 
Gardner, a justice of the Superior Court of Massachusetts, 
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Waldo Colburn, a justice of the Supreme Court of Massa- 


chusetts, and Elias Merwin. Record, pp. 28-32, inclusive. 
Deposition of William S. Gardner, ints. 1-3, Rec- 
ord, p. 237. 


The parties appeared before the arbitrators, and it was 
agreed by them upon the first day of the hearing that the 
arbitrators should first hear, consider, and determine certain 
items of claim made by the Nashua Corporation upon the 
Lowell Corporation (including the claims made in this suit 
for the proportion of interest paid by the Nashua Corpora- 
tion on the cost of the stock of the Lowell & Lawrence and 
Salem & Lowell roads, less dividends, and interest paid on 
the cost of constructing the Mystic Branch Railroad and the 


passenger stations at Boston and Winchester) before enter- 
ing upon the hearing of any other claims of either party 
under the submission. 

The arbitrators thereupon proceeded to hear these claims 
and fully heard and considered the proofs and arguments of 
the parties with reference thereto. Subsequently, on the 
25d of May, 1883, the arbitrators met the parties and made 
aad announced to them their award and determination in 
respect to said claims. ‘The award was in writing and was 
read to the parties by Mr. Merwin, chairman of the board 
of arbitrators, each of the other arbitrators being present, 


and was as follows : — \ 


‘*Several of the claims made by the Nashua & 
Lowell Railroad Corporation against the Boston & Low- = 
ell Railroad Corporation were, by consent of both 
parties, submitted to the referees for their award and 
determination, with the understanding and reservation 


that the remaining claims made by the respective parties 
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were to remain open, either for adjustment by the par- 
ties themselves or for future hearing and determination 
by the referees. The items submitted to the referees, 
and upon which they have been requested to pass, are 
those numbered 3, 4, 5, and 6 in Exhibit 1, annexed to 
the agreement of reference. The referees have consid- 
ered these items and are of the opinion, and so award 
and determine, that the Nashua & Lowell Railroad Cor- 
poration is not entitled to recover anything from the Bos- 
ton & Lowell Railroad Corporation in respect to either of 
said items.” 


Record, p. 239. 


After this award was thus made, no further testimony in 
relation thereto was ever offered by either party and was 
no change ever made in it by the arbitrators, nor was it 
ever withdrawn by them. The hearing before the arbitra- 
tors was then, by agreement of all parties, adjourned to a 
future day. 


Deposition of William S, Gardner, Record, pp. 238, 
239; Record, pp. 29, 30. 


At the time and place to which the arbitrators had ad- 
journed the hearing the parties again appeared before them 
and the Nashua Corporation presented certain motions asking 
rulings upon matters of law and also asking for a re-hearing 
as to the law involved in the claims which had been passed 
upon by the arbitrators and which were embraced in this suit. 
Record, pp. 34-39, inclusive. 

These motions of the Nashua Corporation were overruled 
by the arbitrators, and with the consent of both parties the 
further hearing under the submission was adjourned to 
August 1, 1883. Record, p. 34. 

On July 31, 1883, the Nashua Corporation served upon 
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each of the arbitrators a document reciting the proceedings 
hefore them, and setting forth that it deemed itself aggrieved 
by the conduct of the arbitrators, and therefore “revoked 
the submission, and all authority thereunder and thereby 
conferred upon the arbitrators, and terminated so far as it 


lawfully might any and all power theretofore given to the 


(Yr 
g 
arbitrators to act under the submission.” Record, pp. 34, 
41, 42, 43. 

On August 1, 1885, both parties appeared before the ar- 
bitrators and the arbitrators announced to them that they 
were of the opinion that they were bound to proceed with 
the hearing 
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ready to hear them. Mr. Brooks, counsel for the Nashua 


if either party so desired, and that they were 


Corporation, stated to the arbitrators that he did not intend 
to appear further and did not desire notices of any adjourn- 
ments, and then withdrew. The arbitrators then proceeded 
with the hearing, and on August 7, 1883, made an award in 
which they stated that in addition to their final award and 
determination of May 25, 1885 (which was the award made 
at the request of the parties and which embraced the claims 
made in this suit), they awarded that the Nashua Corpora- 
tion was not entitled to recover of the Lowell Corporation 
anything by reason of any of the claims embraced in the 
submission, and that the Lowell Corporation was entitled to 
recover of the Nashua Corporation, by reason of certain 
items of claim embraced in the submission, the sum of 
$12,148.88. Record, pp. 34, 35, 36, 37. 

December 13, 1883, the Lowell Corporation brought a 
suit against the Nashua Corporation in the Superior Court 
for Suffolk County, Massachusetts, to recover said sum of 
$12,148.88. This action was tried by the Court, which 
found for the defendant, and exceptions were taken to the 


Supreme Judicial Court, which in March, 1885, overruled 
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them, and on July, 1885, judgment was entered by the Su- 
perior Court for the defendant. 


Transcript of Record of Superior Court, Record, pp. 
271-284, inclusive. 


The contention of the Nashua Corporation in this case, as 
shown by the opinion of the Court, was that the revocation 
deprived the arbitrators of all further power of action under 
the submission, and the Court so held. It was not neces- 
sary that the Court should decide, and an examination of 
the opinion will show that it did not decide, what was the 
effect of the award on May 23 as to the claims which are 
embraced in this suit. It is true the plaintiff contended 
that the subsequent award as to the matters considered by 
the arbitrators after the revocation was good, because the 
submission was partially executed by the award of May 23, 
but it was not found as a fact that the parties agreed that 
the items embraced in the award of May 23 should be the 
subject of a separate award, as it has been proved, in this 
cause, was the case, the Court were careful to say that the 
oral announcement by the arbitrators of their determination 
upon the items as to which their award of May 23 was 
made was not a part execution of the original submission 
“unless the parties had agreed that these items should be 
the subject of a separate award,” which was not proved in 
that case, but is proved in this. 

Deposition of William H. Gardner, Record, pp. 238, 
239. 
SUMMARY. 

From these facts it appears, — 

1. That the directors of the two corporations regarded it 
as essential for the interests of both corporations, to enable 
them to perform their public. duties in a satisfactory manner 
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and to protect their joint interests under the contract of 


1859, that the expenditures which were made for additional 


facilities at Boston and Winchester, and for the Mystic river 


railroad, and for the control of the roads of the Salem & 
Lowell and Lowell & Lawrence companies should be made, 
-and that such expenditures were thus essential for the in- 
terests of both corporations under the contract. 

2. That the Lowell Corporation borrowed the money to 
make these expenditures and issned its bonds running twenty 
years at seven per cent interest therefor upon the under- 
standing between its directors and the directors of the Nashua 
Corporation that that corporation should pay during the 
continuance of the contract thirty-one per cent of the inter- 
est upon the expenditures, ¢.e., the same proportion of the 
interest that it would receive of the benetit derived from the 
expenditures, and that this understanding was correctly set 
forth in the votes of the two boards on July 23, 1873, 
which were passed by the independent action of each board, 
as their records set forth. 

3. That the stockholders of the Nashua Corporation knew 
of, acquiesced in, and sanctioned the arrangement by its 
directors that the interest upon expenditures made by each 
corporation for additional facilities required by the joint 
business done under the contract, should be paid out of the 
net joint earnings in the proportion in which the corporation 
shared those earnings under the contract. 

4. That the Nashua Corporation, upon the semi-annual 
settlements of the division of the receipts from the joint 
business, paid out of its share of such receipts the pro- 
portion which its directors had agreed to pay of the interest 
upon the expenditures thus made by the Lowell Corporation 
for the joint benefit of the two corporations, which payments 
were shown by the books and vouchers of the joint manage- 
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ment, and appexred in the result of the operation of the 
roads under the contract as shown by the annual reports of 
the directors of the Nashua Corporation made and read to 
its stockholders and by them approved. 

5. That these payments were made in good faith and 
without notice to the Lowell Corporation that any director 
or stockholder of the Nashua Corporation objected until 
long after the Lowell Corporation had made the expendi- 
tures and burdened itself with bonds running twenty years 
“ut seven per cent interest therefor. 

6. That the Lowell Corporation offered to leave all ques- 
tions arising under the contract to the arbitrators to whom 
by the terms of the contract it was provided that all con- 
troversies thereunder should be left, but that the Nashua 
Corporation declined and brought this suit. 

7. That after the suit was brought the claims made in it 
were referred to a competent board of arbitrators who at the 
request of both parties for their mutual convenience heard 


and decided the claims embraced in this suit independent of 


the other claims embraced in the original submission, and 
awarded that the Nashua Corporation was not entitled to 
recover anything on account thereof. That this award was 
made as a distinct and independent award, and was never 
changed, modified, or withdrawn, though the plaintiff made 
and was heard upon motions to modify it. 


ARGUMENT. 


I. These expenditures for additional facilities, and these 
payments of interest by the two corporations were not re- 
quired by the joint contract. But they were incidental to the 
‘arrying out of that contract, and for the benefit of the two 
corporations in the transaction of the business under it. 
Neither corporation was under obligation to join with the 
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other in the purchase of the wharves and warehouses on 
Lowell street, or of the Mystic wharf property at Charles- 
town. The Nashua Corporation was not bound to lease the 
Peterboro railroad, or to purchase land and construct ad- 


ditional freight houses at Lowell. The Lowell Corporation . 


was not bound by the contract to build the Mystic River 
Railroad, or to provide the additional facilities at Winches- 
ter, or to purchase a controlling interest in the Salem & 
Lowell and Lowell & Lawrence roads, or to expend, as it 
did, more than a million dollars in providing a passenger 
station far in excess of the wants of its own business, and 
required only to accommodate the joint business of the two 
roads, coming mainly from the roads and steamboat com- 
panies to the north and the west with which the two corpor- 


ations had made contracts for business. The actual state of 


affairs in which the two corporations found themselves, how- 
ever, and the necessities of the business which they were 
hound to accommodate and for which they had contracted 
to afford facilities, required all these things to be done for 
their mutual benefit and advantage, and they did them by an 
entirely fair and equitable arrangement, ¢.e., so far as they 
involved the purchase of land and property by the two cor- 
porations jointly, by purchasing and owning the property in 
the same proportion in which they were interested under the 
joint contract, thirty-one per cent by the Nashua and _ sixty- 
nine per cent by the Lowell Corporation, and in so far as 
they involved the expenditure of money by either of the 
corporations separately by agreeing to pay the interest upon 
the money thus expended in the same proportion. 

It is conceded that the directors acted in all these matters 
in good faith, and it appears that they acted only after in- 
vestigation, cautiously and carefully, and as it appeared and 


undoubtedly was, for the best interests of each corporation. 
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If two natural persons had done precisely what these two 
boards of directors did prior to the vote of July 23, 1872, 
there can be no possible question that each would thereby 
have bound himself to pay the interest upon the expendi- 
tures thus made by the other in the proportion in which the 
two corporations did pay them. Such a contract would 
have been implied from their conduct. 

It is now well settled that the same rule applies to the 
conduct of corporations that they are affected like natural 
persons with obligations arising from implications of law, 
and froni equitable duties which imply obligations, with 
constructive notice, implied assent, tacit acquiescence, rati- 
fications from acts and from silence, and generally by those 
legal and equitable considerations which affect the rights of 
natural persons. : 

Py 
U.S. Bank v. Dandridge, 12 Wheton, 64. 
Bank of Columbia v. Patterson, 7 Cranch, 299. 
Railway Companies v. Keokuk Bridge Co., 131 U.S. 
371. 


II. The contract to pay the interest upon these expendi- 
tures and the payment of it by the Nashua directors was 
within their powers. 

There is nothing in the record to show, and it is not 
claimed that there was anything in the charter of the Nashua 
Corporation, or in the laws of New Hampshire or Massa- 
chusetts, limiting the power of its directors to manage its 
affairs, and its by-laws authorized them “to exercise all 
powers incident to directors of corporations of,a similar 
nature.” Record, p. 51. 

The plaintiff contends, however, that the division of the 
net joint earnings fixed by the contract between it and the 
defendant was based upon the expectation that the two 
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roads were to be kept in their then relative condition of 
repair at the joint expense, and that if it was desirable to 
make any addition to or improvement of the property of 
either party beyond keeping it in such relative repair, the 
contract itself must be modified and the stockholders of 
each corporation agree to any application of its proportion 
of the net joint earnings to that purpose, and that it was 
not competent for the directors of either corporation to thus 
upply any portion of its share of the net joint earnings, and 
therefore the directors of the Nashua Corporation had no 
power to pay, or to agree that any portion of the net earn- 
ings belonging to it under the contract should be paid, for 
the purpose of providing additional facilities for the accom- 
modation of the business done under the contract. In_ brief 
the plaintiff’s contention is that its directors had no power 
to appropriate its money to any purpose incidental to and 
required by the carrying on of the joint business under the 
contract, 

The defendant submits that as the business done under 
the contract was the business of the Nashua Corporation, 
any purpose incidental to and required by it was a purpose 
to which its directors could properly apply its money. The 
fact that the contract only provides that the roads and_ pro- 
perty of the two parties shall be kept as near as may be in 
like relative repair, and that neither party shall be required 
in ease of destruction or injury to any building to erect a 
more expensive one at its own cost, clearly indicates that it 
was the intention of the parties to leave the necessity which 
must have been expected to arise for improvements and 
additions to the properties of thegg respective parties to 
provide for the growth of the business and for their joint 
benefit in carrying it on to be supplied from time to time by 


the {wo corporations upon such terms as might from time 
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to time be found equitable between them. Railroads are 
things of growth, and it must be assumed that these two 
corporations when they made this contract understood that 
the two railroads to be operated under it would grow dur- 
ing the twenty years of its term, and would require con- 
siderable expenditures for additions and improvements to 
provide for the increase of their joint business. 

Whether it was expedient that expenditures should be 
made by the two corporations jointly, as in the purchase of 
land and the construction of freight houses in Boston and 
in the purchase of the Mystic property, or that expendi- 
tures should be made by one corporation and interest paid 
thereon by the two corporations in the proportion in which 
under the contract they shared the benefit of the use of the 
improvements for which the expenditure was made, was a 
matter peculiarly proper for the consideration and decision 
of the directors of the corporations. 

They were chosen and by law charged with the duty of 
considering and deciding precisely such questions. Sup- 
pose the directors of the two cerporations had found it 
expedient to hire of another party the land upon which the 
freight houses in Boston were built, or to hire the Mystic 
wharf property and pay rent for it, or instead of taking 
additional land for the station at Boston, to hire it and pay 
rent for it Quring the term of the contract. Why could 
they not have done it precisely as they might hire land for 
a side track or for the extension of a station platform? 
And if in such a case the rental paid was seven per cent 
upon the value of the land, the proper arrangement between 
the two corporations for ‘the payment of that rent would be 
that the Nashua should pay thirty-one per cent and the 
Lowell sixty-nine per cent thereof. Would not such an 
arrangement have been entirely within the power of the 
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directors? And would an arrangement of that character be 


any less within their power because made with one of the 


parties interested in the business for the accommodation of 


which the land was required ? 

In other words, would an agreement by the Nashua Cor- 
poration to pay thirty-one per cent of the actual rental, or 
interest upon cost in the nature of rental, to the Lowell 
Corporation for property which it acquired or which it had 
outside of that embraced within the terms of the contract, 
be any more beyond the power of the directors of the 
Nashua Corporation than an agreement to pay the same 
percentage of actual rental or interest upon cost in the 
nature of rental to an outside party ? 

The entire transaction which the plaintiff here brings in 
question was not essentially different from a transaction by 
which the directors of a corporation hire land for side track 
or station purposes and agree to pay a rental therefor. It 
was simply an agreement by which the Nashua Corporation 
agreed to pay a percentage of the interest in the nature of 
rental upon the cost of certain property acquired by the 
Lowell Corporation for the benefit of the two corporations 
while it was used for their benefit, and plainly within the 
power of its directors. 

The Nashua Corporation was created by the concurrent 
legislation of New Hampshire and Massachusetts. 

The statute of New Hampshire, in force at the time of 
these acts, in relation to corporations having for their object 
a dividend of profits provided that — 


‘*The business of every such corporation shall be 
managed by the directors thereof, subject to the by-laws 
and votes of the corporation, and, under their direction, 
by such officers and agents as shall be duly appointed 
by the directors or by the corporation.” 
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Sec. 3, ch. 134, Gen. Stats. N.H. 
Sec. 3, ch. 148, Gen. Laws N.H. 


aly. 


The statute of Massachusetts, in force during the same 
time, in relation to railroad corporations provided that — 


‘*The immediate government and direction of the 
affairs of every such corporation shall be vested in a 


board of not less than five directors.” 


Sec. 2, ch. 63, Gen. Laws. Mass. 


The directors had “consequently the power in relation to 
all matters concerning the control and disposition of the 
property of the corporation, and in the conduct of its busi- 

| ness to do whatever it would be competent for the company 
| itself to do, or direct or order to be done.” 


| Shaw et al. v. Norfolk County R.R., 16 Gray, 407, 
a p. 414. 


The power of directors is derived from the charter and 
not from the stockholders, and they are “the acting cor- 
poration ” for all purposes for which the corporation is cre- 
ated which the corporation or by-laws do not require shall 


be accomplished by the stockholders. 


MarsnaLu, C.J., in Bank v. Dandridge, 11 Wheat. 
p. 114. 
$ Despatch Line, &c., v. Bellamy, 12 N.H. 205. 
Eastern R.ER. v. Boston & Maine R.#., 111 Mass. 
125. 


Iif. The Nashua Corporation has received the benefit 
of the use of the property for which the Lowell made these 
expenditures, and even if there were any question about 
the power of its directors to make the contract under which 
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the money Wis paid hy it or to permit the money to he 
paid from its portion of the net receipts of the business, it 
clearly could not ask that the money should be repaid with- a 
out offering to return the benefit which it received from the 
use for which the money was paid. 

But its bill contains no such-offer. Its sole contention is 
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that its directors had no power to make the agreement that 
the money should be paid or to permit it to be paid from its 
portion of the net income under the contract, and that there- 
fore, aithough it enjoyed the use of the property for which 
the interest was paid, it can recover back the money paid 


without accounting for the use. Such a contention violates 


the fundamental rule that he who asks equity must do equity, 
and could not be maintained even if the payment had been 
ultra vires the plaintiff corporation. 
Railway Company v. McCarthy, 96 Us. 258. 
Pneumatic Gas Co. v. Berry, 1138 U.S. 322. _« 
Camden, ke., RL. v. Mayo Landing, wke., LR., 
18 N.J. Law, 530. 
Oil Creek RR. ve. Penn. Transportation Co., 83 
Penn State, 160. 
Whitney Arms Co. v. Barlow, 63 N.Y. 62. 


TY #. The Nashua Corporation by the conduct and acquies- 
“cence of its shareholders was properly held by the court below 
to have acquiesced in and ratified the conduct of its directors r 
und the contract made by them with the Lowell Corporation 
to pay thirty-one per cent of the interest upon the expendi- > 
tures by it for the benefit of the two corporations. 
The Nashua Corporation having enjoyed the benetit of 
this contract and arrangement by itS directors, every reason- 
able presumption should be made in order to hold the trans- 


action binding upon it. The arrangement between the two 


corporations appeared in various forms upon the records 
of the directors of the Nashua Corporation and upon the 
accounts and minutes of its business kept by its treasurer, 
and was shown in detail by the books of the joint manage- 
ment, kept by the manager of the two roads, who was as 
much the agent of the Nashua Corporation as of the Lowell, 
and all whose books were as much open to the inspection 
and subject to the control of the one corporation as of the 
other. 

Any stockholder who had examined these records and 
accounts would have been fully apprised of this arrangement 
and of all the details of the payments made in pursuance of 
it. 

The statute law of New Hampshire at that time provided 
that — 

‘* All accounts and minutes of business of the corpor- 
ation kept by its treasurer, or by any officer or agent 
thereof . . . shall be subject to the inspection of every 
member and stockholder. The clerk, treasurer, or other 
officer or agent of any corporation having the keeping of 
any such record, account, er paper, when required by 
any member or stockholder . . . on payment or tender 
of the like fees as are by law allowed to clerks of court 
for such service, shall furnish a certified copy of any 
vote, record, or account, and any original paper which 
such party is entitled to inspect.” 

Sections 11, 12, Chapter 133, Gen. Stats. N.H., 
Record, p. 249. 


Independent of any statutory provision any stockholder of 
the Nashua Corporation had a right to a reasonable inspec- 
tion of its directors’ records and its books and accounts and 
of the books and accounts of the joint management. The 
reports of its directors to the stockholders stated the 


» 
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increase of the business and the improvements being made to 
accommodate it, and stated clearly that there was being paid 
from the net earnings of the two roads interest upon the 
expenditures by each road for additional property and im- 
provements to xccommodate this increase in business. 

The whole matter was open to the inspection and knowl- 
edge of any stockholder who cared enough about the busi- 
ness of the corporation to inquire or look. Under all the 
circumstances in this case it is fairly to be presumed that 
those of the stockholders that cared enough about the busi- 
ness of the Nashua Corporation to attend its annual meetings 
and take any interest in its affairs by examination of its 
records, conference with its directors, and otherwise, sub- 
stantially knew what was being done, and their assent and 
acquiescence must be implied from their silence and failure 
to object. 

Gold Mining Co. v. National Bank, 96 U.S. 640. 
Branch v. Jessup, 106 U.S. 468, p. 476. 

Evans v. Smalleombe, L.R. 3, H.L. 249. 

Peterboro R.R. v. Nashua & Lowell R.R., 59 N.H. 


BSD. 


AV. All the sums which the plaintiff seeks to recover in 
this action were deducted from the earnings of the two roads 
by the joint management in its semi-annual settlements with 
each party, and were shown in detail thereby. Record, pp. 
390-403, inclusive. 

These settlements were made pursuant to article four- 
teenth of the contract, and in the absence of fraud, which is 
not alleged or shown, are conclusive upon both parties. 
The accounts on which these settlements were based were 


kept under the immediate supervision of the manager of the 
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two roads as required by the rules for the conduct of the 


joint management. Record, pp. 69, 71. 


This manager was appointed under the contract by the 
concurrent vote of the directors of each party, and although 
the contract provided that he might be removed by a similar 
vote of the directors of both parties, or by the unanimous 
vote of the directors of either party, it was undoubtedly 
within the power of the directors of either corporation to ter- 
minate his agency for it by a majority vote of its directors. 

The general law of Massachusetts and the general law of 
New Hampshire, as well as the by-laws of the Nashua Cor- 
poration, required the management of the affairs of that 
corporation to be by its board of directors, and it was not 
in the power of the corporation to deprive its directors of 
that power by a contract which placed the management of 
its business in the hands of an agent beyond the control of 
its directors. Neither the corporation nor its directors 
could put the management of its business and property out 
of the hands of its directors, acting by a majority vote. 

York, &ec., RR. v. Ritchie, 40 Me. 425. 
Farmers, &c., Gas Co. v. Chase, 56 N.H. 341. 
Groty v. Redd, 4 B. Mon. 185. 

Silver Hook Road v. Greene, 12 R.1. 164. 


It was therefore within the power of the directors of the 
Nashua Corporation to, at any time, terminate the authority 
of the joint agent. When its board was changed, and at- 
tempted in 1877 to rescind the vote of July 23, 1872, it 
had the power to terminate the agency of Hosford, the joint 
manager at that time, and thus stop the payment of the 
interest from the net earnings of the roads. This, however, 
would have practically terminated the contract by stopping 


the operation of the roads .in the manner provided by it, 


D4. 


und thus deprived the Nashua Corporation of the benefit of 


that operation; and therefore, obviously, its directors did 
not terminate the = but continued to recognize and 
receive the benefit of it, and that corporation cannot now 
say that because its agent thus suffered by it to pay this 
interest as a part of the operating expenses of the two roads, 
ought not to have done so under the contract, it can recover 
back the money thus paid. It stood by and saw its agent 
deal with its business in a particular way, having the power 
to stop it by terminating the agency. Not having done so, 
it ought not to be permitted to say that what the agent did 


was not within his authority. 


“WT The plaintiff having agreed that the arbitrators to 


whom the claims made in this suit and other claims were 


submitted should hear and decide the claims in this suit 


independently of the other claims, and the arbitrators having 


upon that agreement heard and decided such claims, is es- 
topped to again set up the claims in this suit. 

If the arbitrators had heard and decided all the claims 
embraced in the submission, it is plain that their decision 
would estop both parties to afterwards litigate them. The 
plaintiil’s contention, however, is that as the submission was 
revoked by it before the arbitrators had heard and decided 
ull the claims embraced in it, their decision of the claims 
which they did hear and decide independently of the others 
was a nullity and does not estop the plaintiff to again set up 
the claims. If these claims had been heard and decided in- 
dependently of the others, by the arbitrators of their own 
motion, without the agreement of the parties that they should 
thus hear and decide them, doubtless the decision would 
work no estoppel. Bat that was not the case. The arbitra- 


bors heard ana decided these claims independently ot the 
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others upon the express request and agreement of the parties 
that they should do so, and their decision was understood by 
them and by the parties to be final and conclusive upon these 
claims. 

Can the plaintiff, after having thus agreed with the defend- 
ant that these claims should be heard and decided independ- 
ently of the others embraced in the submission, now say that 
that agreement and that decision are of no effect whatever ? 
By every consideration of fair dealing it ought not to be per- 
mitted to do so, and it is submitted that the law does not 
permit it. 

The authority of referees appointed under a rule of court 
is not derived from the agreement of the parties to their 
appointment, but from the order of the court appointing 
them, and the parties cannot by subsequent agreement change 
them or alter in any way the power given them by the 
order. 

Woodhury v. Proctor, 9 Gray, 1s. 


But the authority of arbitrators appointed by agreement of 
the parties is derived solely from the parties and may be en- 
larged or modified by their subsequent agreement at any 
time before it Is executed. 

An award of arbitrators under a submission by agreement 
derives its whole force from the agreement of the parties to 
submit to the arbitrators the matters upon which the award is 
made. The parties making the submission are estopped by 
the award to afterwards litigate the matters passed upon in 
it, simply because they /ave agreed that such matters should 
be thus passed upon. <A partial award is void simply 
hecause the parhies have not agreed that the arbitrators should 
make a partial award. It a submission should provide by 


its terms that the arbitrators should hear and decide a part 
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of the claims submitted independently of others, such hear- 
ing and decision of that part would bind the parties as much 
as a decision of them all. 

Suppose in this case the parties had in the original sub- 
mission requested the arbitrators to hear and decide the 
claims which they did hear and decide independently of the 
others before they heard and decided the others, precisely 
as was done by their subsequent agreement, can there be 
uny donbt that the award of the arbitrators upon these 
claims would have estopped either party to afterwards liti- 
gate them? The award with reference to those claims would 
have been as conclusive as though they had been the only 
claims embraced in the submission. 

The question before the Supreme Court of Massachusetts 
was Whether the arbitrators had authority to act after one of 
the parties had revoked and broken the contract of submis- 
sion and withdrawn from the hearing, not whether they had 
uuthority to make a partial award as to independent matters 
embraced in the submission upon an agreement made before 
them by the parties that they should make such a partial 
award. 

The question here is whether they had authority to act 
while the contract of submission was in full force and én the 
manner which both parties agreed they should act. It is not 
even a case where arbitrators under a general submission of 
numerous separate claims have heard a portion of them sep- 
arately, either of their own motion or by request of the 
parties, and then before they have announced their determi- 
nation as to the claims they have heard, one of the parties 
revokes the submission and withdraws, but a case where the 
parties under a submission of numerous and distinet items of 


claim have agreed before the arbitrators that certain of the 
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items shall be heard and decided independently of the others, 
and acting upon this agreement the arbitrators have heard 
and decided these claims. To say that such a decision made 
after a hearing and precisely in the manner in which the 
parties have agreed it should be made depends for its valid- 
ity upon whether the party against whom the decision is 
made goes on with the hearing before the arbitrators as to 
the other matters, is to discourage submissions to arbitration 
by applying to proceedings under them a rule more strict 
than has ever been applied, and one which works substantial 
injustice to the party in whose favor the decision is made, 
and who has presented his case to the arbitrators upon these 
items, relying upon the agreement of the other party to sub- 
mit to their decision upon them. 

It is well settled that an agreement to submit to arbi- 
tration may be subsequently modified by parol. The same 
rule applies to the alteration of such an agreement by parol 
that applies to the alteration of other written contracts by 
subsequent parol agreement. ‘This principle was distinctly 
recognized in Loring v. Alden, 3 sietealf, 576, although it 
was decided that no subsequent agreement was proved in 
that case. 

“The parties may make any alteration they may deem 
requisite in the original submission, and even the terms 
of an agreement of reference under seal may be changed 
by a subsequent agreement not under seal, because the 
agreement subsequent to the original submission is a new 
agreement incorporating the original submission, and the 
parties are bound by it.” 

Stephens’ Nisi Prius, 36, citing Graves v. Thomson, 
5 East. 189. 


A submission by deed may be altered by parol so as to 


08 


submit matters subsequently arising, and an award upon 


such new matters binds the parties. 


Graham v. Graham, 9 Penn. State, 254. 


A written submission to three persons may be altered by 
parol agreement to s submission to two of them. and an 


award by the two is good. 


Shockey’s Admr. v. Glasford, 6 Dana (Ky.) 9. 


And a written submission to three may by parol agree- 


ment at the hearing be altered to a submission to four, and 


the award of the four is good. 


Blanchard v. Murray, 15 Vt. 548. 


So a submission by deed to certain persons may by subse- 
quent parol agreement be altered by the substitution of one 
or more persons in place of arbitrators named in the original 
agreement. 

Stephens’ Nisi Prius, 61. 
In re Tumes, 2 Nev. & M. 328. 


The time limited in a written submission for making the 
award may be extended by parol agreement and an award 
made within the extension of time is good, and the remedy 
upon it is by suit “upon the submission implied in the new 
agreement.” 


Bloomer v. Sherman, 5 Paige, 575. 


“If the parties to a submission in writing do upon the trial 
before the arbitrators submit by mutual consent to the arbi- 
trators matters not included in the written submission, and 
the arbitrators acting under such mutual consent of the par- 
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ties do try the matters so verbally submitted and make their 
award, neither party after publication of the award can ob- 
ject that the award exceeded the submission.” 


Woods v. Page, 37 Vt. 252. 


Where a submission authorized the arbitrator to “ make 
one or more awards at his discretion,” it was held that an 
award upon one of the matters submitted was a valid award 
upon which a suit could be maintained, the court saying, 
“It cannot be supposed that the separate awards when made 
were not intended to be binding from the time when they 
were made. It is impossible to imagine that they were in- 
tended to be ambulatory till the last was made.” 


Wrightson v. Bywater, 3 M. & W. 199-207. 


Can it be imagined in this case that when the plaintiff and 
defendant agreed that the arbitrators should hear and decide 
the claims in this suit independently of the other claims 
submitted they intended such decision should amount to 
nothing ? | ; 

Is it to be supposed that when Judge Hoar and Mr. 
Brooks were presenting to the arbitrators the evidence in 
support of these claims of the plaintiff upon the defendant, 
and arguing to them that the plaintiff ought to recover upon 
them, they did not expect the decision of the arbitrators 
upon that point to bind the parties? Did they expect that 
if the arbitrators decided the Nashua Corporation was enti- 
tled to recover it would not bind the Lowell to pay ? 

The only reason why an award as to a part is not good 
is that the agreement is to submit the whole and not a 


part. 
Can a party who has expressly agreed before the arbitra- 
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tors that an award may be made as to a part afterwards be 
heard to say that such an award is not good because it is 
only as to a part when after such an award as to a part has 
been made he revokes the power of the arbitrators to award 
as to the rest of the claims submitted, and thus by his own 
act deprives the other party of the power to have an award as 
to the rest? To say this is to say that he may take advan- 
tage of his own wrong, and by his breach of his agreement to 
submit all the matters to the decision of the arbitrators, 
deprive their decision of « part, made upon his agreement 
to have it made, of the effect which he has agreed it should 
have. 


‘VIJ , As to the liability of the executors of Hocum Hos- 
ford and of Charles E. A. Bartlett. 

The bill seeks to charge Hosford, who was living when it 
was brought but has since deceased, and whose executors 
have appeared and answered the bill, personally for the thirty- 
one per cent of interest which was paid to defendant out of 
the share of the net earnings belonging to the plaintiff, from 
1875 to 1878, upon the ground that as the joint agent of the 
plaintiff and defendant it was his duty “to see to it that each 
party to the contract received its proper share of such net 
earnings.” Record, p. 7. 

It also makes Charles E. A. Bartlett, who was the cashier 
of the joint management, a party, but prays for no relief 
against him. } 

As to the liability of Hosford, if any, it is obvious that if 
the Lowell Corporation is not liable, Hosford is not liable. 
The record shows no evidence in relation to any liability of 
Hosford, but shows that he was simply acting in accordance 
with the votes of the directors of the two corporations, and 


sn any aspect of the case it cannot be held that he was per- 
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sonally liable to the plaintiff. If there is any liability it is 
that of the Lowell Corporation, against whom alone any de- 
cree to which the plaintiff may be entitled should be entered. 
The executors of Hosford have filed no brief, and the Lowell 


Corporation makes this suggestion at their request. 


J. H. BENTON, Jr. 
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business of operating the two roads together. 


of the net earnings was upon the basis of the then earning 
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Supplemental Brief for Appellee. 


To WHICH ARE ADDED THE CHARTERS OF THE NASHUA 


& Loweitt Raitroap Corroration in New Hamp- 
SHIRE, AND THE CHARTER OF THE Nasnua & LOWELL 
RAILROAD CorrorRATION IN MASSACHUSETTS, WHICH 


WERE OMITTED IN PRINTING THE RECORD. 


The following statements made in oral argument are not 


embraced in the first printed brief for the Lowell Corpora- 


tion, and are therefore here printed : — 


When the partnership contract was made in 1859 the cap- 


ital of the Nashua Corporation was $620,000, and the cap- 


ital of the Lowell Corporation $1,800,000, 


The partnership contract did not require either party to 


contribute additional property or capital to the partnership 


The division 


capacity of the two properties, which the contract serreed 
should he worked together. 

The gross earnings of the partnership trom both prop- 
erties in 1859 were substantially $750,000) (accurately 
$729,346). Of this, thirty-one per cent, or substantially 
$226,000, was derived from the property put into the part- 
nership by the Nashua Corporation, 

In 1873, the gross earnings of the partnership from the 
properties which were ‘fen operated were substantially 
Ss? OOO OOO (accurately SOSQO O54.01). Of this, thirty-one 
per cent, or substantially SH20 000. was received yy the 
Nashua Corporation. Reeord, p. 62. 

rom its portion of the earnings thus received the Nashua 
Corporation declared averave dividends of ten per cent per 
annum for the first eloehteen years of the contract, Record, 
pp. Zl, 

The share of the gross earnings which was received by the 
Nashua Corporation each vear increased S395 000) trom 
L850 to L875. Assuming operating expenses to have been 
sevenly per cent of the UTOss enroing’s, the annual net CUPii- 
nds rece pred hy thie Nashua (Corporation rier red ale | LS.500 
from L8oa9 fo ISa5 

This large increase of gross earnings, and of consequent 
net revenue to the Nashua Corporation, was due chietly to 
expenditures for facilities and accommodations required by 
the Increased business nade at the sol CU PIE USE of th Lowe /] 
Corporation. 

That corporation, the appellee in this suit, expended for 
additional terminal facilities at Boston, in the construction of 
the Mystic River Railroad and in improvements at Winches- 
ter, SL.4A7S8 186, It also expended in the purchase of stock 
in the Salem & Lowell and Lowell & Lawrence roads, 858%.- 
OOO, making a total of $1,867,186, ov S67,1860 more than its 


f plane capital efi dé th partir j 7 / ip Coplract rain yrenede 


It borrowed the money thus expended upon twenty-year 
seven per cent bonds. Deducting the dividends received on 
the Salem & Lowell and Lowell & Lawrence stock, the 
annual interest charge to the Lowell Corporation on the 
money thus expended for the benefit of the partnership was 
$116,757, or more than six per cent upon its capital at the 
commencement of the partnership. 

The interest paid from the partnership funds upon these 
expenditures amounted to $689,245, substantially. Of this, 
sixty-nine per cent, or $481,159, was borne by the Lowell 
Corporation, and thirty-one per cent, or $208,086, by the 
Nashua Corporation, which last sum the Nashua Corporation 
secks to recover in this suit. 

If we add to the $481,159 of this interest borne by the 
Lowell Corporation for the benetit of the partnership, the 
$112,545 which the Lowell Corporation contributed from the 
earnings of the partnership to repay loss upon the lease of 
the Peterborough road to the Nashua Corporation, we bave 
$595,702, or more than th; ‘ty per ce ni of the capital of the 


Lowe }} Corporation at thre ay thie partie rship wesis made. 


The answer of the executors of Hosford, found upon page 
17 of the Reeord, and the answer of the Boston & Lowell 
Railroad Corporation, found upon page 19 of the Record, 
raise the question whether this bill can be maintained with- 
out making the Nashua & Lowell Railroad Corporation of 
Massachusetts a partner. The same defence was originally 
made by the demurrers of the defendants, and was overruled 
in the opinion of the Cireuit Court, found on page 404 of the 


Reeord. 


DEMURRER OF THE BOSTON & LOWELL RAILROAD 
CORPORATION TO THE AMENDED BILL OF 
COMPLAINT. 


FILED Nov. 9, 1883. 


The Boston X Lowell Railroad Corporation, One of the 
defendants named in the complainant’s bill of complaint, 
not confessing any or all of the matters and things in the 
said bill of complaint as amended to be true in the manner 
and form therein set forth and alleged, doth demur to said 
bill as amended, and for cause of demurr showeth : — 

First. The plamtitl has not in its said bill of complaint 
mince or stated any Case thst entitles it to the discovery or 


reliet prayed for. or to cthhy discover or relet from this 


defendant as to the matters contained in said bill or any of 


such matters. 

Second, Tt appears by said bill that the complainant has 
a full, complete and adequate remedy at law for all the 
claims, matters and things therein set forth. 

Third. Wt appears by said bill that it is exhibited against 
this defendant and against the other defendants therein 
named, for distinct matters and causes, in several of which 


this detendant Is in no Wise interested or eoneerned either 


severally or jorntly with the other defendants or either of 


them, and that said matters and causes are in no wise 
dependent upon each other, and that the Mill is altogether 
multifarious. 

Fourth. It appears by said bill that the defendants, 
Charles EK. A. Bartlett and Tlocum Hlosford, are not, either 
together or separately . linble, interested or concerned with 
this defendant m any cause of action, matter or thing 
charged against this defendant; and that they are wrong- 
fully and improperly jomed and made parties defendant with 


this defendant. 


wr 
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interrogatories shall be answered and certain discoveries 


In said bill, the complainants pray that certain 


made personally by Josiah G. Abbott, who is alleged to be 
president of this defendant corporation, although said 
Abbott is not made a party to the bill; and certain disecov- 
eries are asked for from said Abbott and this defendant by 
the complainant, who at the same time expressly waives the 
oath to the answers in which the discoveries asked for are to 
he made. 

Sixth. it does not appear in said bill that the complain- 
ant has any separate interest or any interest in the contract 
or agreement set forth in the bill under and by virtue of 
which alone it is sought to charge this defendant in this 
cause and to enforce which alone this bill is exhibited. 

Seventh. It appears in said bill that, if the plaintiff has 
‘inh interest in the agreement or contract set forth in the 
bill, it has such interest jointly with the Nashua & Lowell 
Railroud Corporation, a corporation chartered by the laws of 
the Commonwealth of Massachusetts, and a eitizen of said 
Commonwealth; that said last-named corporation Is a neces- 
sary party plaintiff in this bill; that said last-named corpo- 
ration is not joined in this bill, and that discovery and relief 
prayed for in the bill cannot be decreed, if at all, until said 
last-named corporation is joined with the complainant. 

Bighth. The interrogating part of the bill is not drawn 
in nccordance with rules of this court and is wholly informal. 

W heretore, and tor divers other wood CHUSES ot demurrer 
appearing in said bill of complaint, this defendant doth 
demur thereto, and humbly demands the judgment of this 
court whether if shall he compelled lo make any other or 
further answer to said bill of complaint, and prays to be 
hence dismissed with its costs and charges in this behalf 
sustained. S A @ Ae, 

Of Coaunsel for Defendant Corporation. 


| certify that the above demurrer is well tounded in point 
of law. S. A. B. ABBOTT. 
Of Counsel. 


COMMONWEALTH OF MASSACHUSETTS, 


COUNTY OF SUFFOLK, 8S. 
BOSTON, Nov. S, LSS3, 


Then personally appeared Josiah G. Abbott, and made 
oath that he is president of the Boston & Lowell Railroad 
Corporation, and that the above demurrer is ‘not interposed 
for delay, before me. | 

Witness my hand and notarial seal the day and year last 
above written. 

SEAL | (;E0. A? SAWYER, 

Notary Public. 


The legislation in New Hampshire and Massachusetts con- 


stituting the Nashua & Lowell Corporation is as follows : — 


FIRST: CHAPTER 37, NEW HAMPSHIRE LAWS, 1835. 


AN ACT TO INCORPORATI THE NASHUA AND LOWELL RAILROAD 
CORPORATION, 
Be it enacted, ete.: 

SECTION 1. That Jesse bowers, Ira Gay, Daniel Abbot, Benjamin 
F. French, John M. Hunt, Peter Clark and Charles J. Fox, their 
associates, successors and assigns, be and he reby are constitute d and 
made a corporation by the name of the Nashua and Lowell Railroad 
Corporation; and by that name may sue and be su iF prosecute and 
defend to final judgment and execution, and may have and use a com- 


mon seal, and the same may alter and renew at pleasure; and may also 


make, ordain and put in execution all such by-laws and regulations 
(not being contrary to the constitution and laws of this State) as shall 
be necessary, proper and convenient for the government of said cor- 
poration, the due management of its concerns and the preservation 
and proper use of said railroad; and shall be and hereby are vested 


wr 
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with all the powers and privileges, and subject to all the liabilities, 
which by law are incident to corporations of a similar nature. 

Secr. 2. That said corporation be and hereby is empowered to 
locate, canstruct, and keep in repair a railroad from any point in the 
southern line of the State to some convenient place in or near Nashua 
village in Dunstable, in such manner as they shall deem most expedi- 
ent, and to take toll for all passengers and property of all descriptions 
conveyed upon the same or any part thereof; and for this purpose 
may lay out said railroad not exceeding six rods wide, and may take 
as much more land as may be necessary for stone and gravel, for em- 
bankments, cuttings, walls, bridges, and abutments for the proper 
construction of said railroad; provided, that all damages occasioned 
by taking the same shall be determined in the manner hereinafter pro- 
vided: and that the transportation of persons and property, the con- 
struction of wheels, the form of cars and carriages, the weight of loads. 
and all other matters and things in relation to the use of said road, 
shall be in conformity to such rules, regulations, and provisions as the 
directors shall from time to time prescribe and direct. 

Sect. 3. That said corporation be and is hereby authorized, for 
thie purposes afore said, to prune hase, take ‘ h ld, Improve and couvey 
real and pers: nal estate of every kind, and to erect thereon such 
depots, storehouses, toll-houses. and other buildings, as they may 
think expedient, to such amount as they navy find sufficient for the 
completion of said railroad and the management of its concerns; pro- 
vided, said amount shall not exceed three hundred thousand dollars. 

Sect. 4. That the said Jesse Bowers, Daniel Abbot, and Ira Gay, 
or any two of them, may call the first meeting of said corporation, by 
giving to each of the members seven days’ previous notice, at which 
meeting a clerk shall he chosen. who shall be sworn to the faithful 
discharyve of the duties of his office. and it shall be his duty to record 
the doings ana proc edings of said corporation, and to perform such 
other services as the by-laws of said corporation may require. And 
at the same or any subsequent meeting, duly holden, the members of 
said corporation may prescribe the time and manner of calling, hold- 
ing and managing future meetings: may divide the capital stock, or 
such portion thereof as they may deem suflicient for the time being, 
into shares, and prescribe the mode in which the same shall be holden 
and transferred: may make or provide for the making of assessments 
on said shares, from time to time as occasion may require; provided, 
that assessments shall not exceed in the whole the sum of twenty-five 
dollars on each sh we. and fix the time and mode of pavinent; may 
appoint and constitute such officers, servants or agents of the said 


corporation as they shall think expedient, and prescribe their respect- 
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ive duties and powers; and may do or transact any other matter or 
thing relating to the property, business or concerns of said corpora- 
tion. And each member shall be entitled to one vote for each share 
he owns or holds in said corporation, and absent members may be 
represented and vote by proxy, authorized thereto by writing filed 
with the clerk of said corporation; and all questions shall be decided 
by a majority of votes cast; provided, that no vote shall be given by 
any proprietor for any share owned or held by him exceeding one 
tenth of the whole number of shares. 

SecrT. 5. That the shares aforesaid shall be liable and holden for 
the payment of all assessments legally made thereon; and in case of 
the neglect and refusal of caunhy dnie mber to pay the assessment or assess- 
ments on his share or shares, the same, or so many of them as may be 
sufficient to pay the amounts of such assessments, with interest and 
expenses of sale, may be sold and transferred for the payment of the 
same in such manner as may be prescribed by the by-laws of said cor- 
poration; provided that it be necessary to raise a sum exceeding 
twenty-five dollars on each share, the same shall be done by creating 
new shares. 

SecT. 6. That when the lands o 


other property ot any feme- 
covert, infant, spendthrif{, or person non compos mentis shall be 
necessary for the construction of said railroad, the husband of such 
feme-covert, or the guardian of such infant, spendthrift, or person 
RON COMPpOs mentis hhehy release all damages for any land or prope rty 
taken and appropriated as aforesaid, as fully as they might do if the 
same were holden in their own rights respectively. 

SecT. 7. That said corporation shall be holden to pay all damages 
arising to any person or corporation by taking their land for said rail- 
road, when it cannot be obtained by voluntary agrecmnent, on peti- 
tion to the court of common pleas, in the mode provided by law for 
the recovery of damayes, occasioned by the laying out of highways by 
order of said court. 

SECT. 8. That said corporation be and hereby is authorized to 
cross any canal, or to cross, raise, lower or run along any turnpike, 
highway or other way; provided, that said railroad shall be so con- 
structed as not to obstruct the safe and convenient use of the same: 
and if said railroad shall not be so constructed, the proprietors of 
such canal or turnpike, the owner of such private way, or the select- 
men of the town in which such highway may be situated, as the case 
may be, shall be entitled to an action on the case against said corpora- 
tion and Inay recover reasonable damages: provided, however, that 
the propri tors, owners or selectmen afore said, iis the Cuse Tht be. 


shall, before action brought. file with the clerk of said corporation a 


‘) 


particular description in writing, signed by them, of all such altera- 
tions as they may deem necessary, and shall specify therein, and allow 
a reasonable time to said corporation for making said alterations; and 
provided further that no action shall be sustained, as aforesaid, unless 
brought within one year after the time allowed for making such alter- 
ations shall have expired. 

Sect. 9 That said corporation shall substantially construct and 
keep in good repair all bridges, abutments, foundations, walls and 
embankments which may be necessary for safely and conveniently 
crossing any canal, or crossing, passing over, under or along any 
turnpike, highway or other way; and when any public highway shall 
hereafter be laid out by the selectmen of any town, or by order of 
the court of common pleas, across said railroad, said corporation, 
being thereto required in writing by the selectmen of the town 
where such highway may cross said railroad, shall make such altera- 
tions in said railroad as may be necessary to the proper construction 
of said highway and the convenient and safe use thereof, and the 
same constantly maintain and keep in repair, and in default thereof 
shall be liable in damages to the party injured, and also to prosecu- 
tion by indictment and fine, to the use of the county wherein such de- 
fault may take place, at the discretion of the court before whom the 
same may be tried. : 

Sect. 10. That no other railroad shall be granted, within thirty 
years from the completion of the railroad granted in this act, running 
parallel with, or which is a substitute for the same, orany part thereof, 
within five miles of the same; provided, however, that any railroad 
may be granted running to meet the railroad granted in this act at 
its termination, anything herein contained to the contrary notwith- 
standing; and provided, further that if the location of said railroad 
be not tiled with the Secretary of State on or before the first day of 
July in the year of our Lord one thousand eight hundred and thirty- 
six. or if said railroad shall not be commenced and the sum of four 
thousand dollars have been laid out and expended on the same, within 
three years from and after the passage of this act, or if the same 
shall not be completed so that passengers and property may and shall 
be conveyed on the same within five years from this time, then this 
act shall be null and void. 

SeceT. 11. That if any person shall wilfully, maliciously or wantonly 
and contrary tu law obstruct the passage of any engine or carriage 
upon said railroad, or in any way injure or destroy said railroad, or 
any part thereof, he, she or they, or any person aiding or abetting in 
such trespass, shall forfeit and pay tossaid corporation for every such 
offence treble such damages as shal! be proved, to be sued for and 
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recovere ad before any court pore pre rioters the Siihhe., And such ottender 


shall he liable Lo indictment Dy the errand inquest for the count in 


Which such trespass shall have been commited, or any offence afore- 
said, and on conviction thereof shall pay a tine not exceeding five 
hundred dollars nor less than thirty dollars, for the use of said county, 
or mav be imprisoned fora term not exceeding one year, at the dis- 
cretion of the court before whom such conviction may be had. 

Sect. 12. That said corporation be and hereby is authorized to 
extend said railroad frora its termination at the southern line of this 
State into and through the Ce mmonuwealth of Massachusetts. to meet 
the Boston and Lowell Railroad, whenever said Commonwealth will 
empower said corporation so to do, with such powers, liabilities and 
restrictions as may be deemed expedient; and for this purpose said 
corporation may increase their capital stock and create new shares as 
said Commonwealth may authorize them to do, 

Secor. 15. That the Legislature may authorize any company to 
enter with another railroad at the termination of said Nashua and 
Lowell Railroad, at Nashua village in said Dunstable. or between the 
factories of the Jackson Company in said Dunstable and Merrimac 
River, paying forthe right of using the same, or any part thereof, 
such a rate of toll as the Legislature may from time to time prescribe, 
vulations as may be established 
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and complying with such rules and re | 
by said Nashua and Lowell Railroad Corporation; and that it shall be 
the duty of the directors of said company, from year to year, on or 
before the second Wedne sday of June, verified by the affidavit of at 
least two of them, to make a report to the Legislature of their acts 
and doings, receipts and expenditures, under the provisions of this 
act; and their books shall at all times be open to the inspection of 
any committee of the Legislature appointed for that purpose. And 
if said corporation shall unreasonably neglect or refuse to make such 
report al the expiration of eve ry year aiter the opening of said rail- 
road, for every such neglect or refusal they shall forfeit and pay to 
the use of the State a sum not exceeding five thousand dollars, to be 
recovered by action or indictment in any court of competent juris- 
diction. 

SeceT. 14. That if, after the expiration of tive years from and after 
the completion of said road, the net income or receipt from tolls and 
other profits, taking the tive years ali resaid as the basis of calcula- 
tion, shall have amounted to more than ten per cent per annum upon 
the cost of the road, the r pairs and all ¢ xpenses incident thereto, the 
Legislature may take measures to alter and reduce the rate of tolls and 
other protits in such manner as to take off the overplus for the next 
five vears, calculating the amount of transportation upon the read to 


or 
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be the same as the five preceding years, and at the expiration of 
every five years thereafter the same proceedings may be had; pro- 
vided that it shall be in the power of the State, at any time during 
the continuance of the charicr hereby granted after the expiration of 
twenty years from the opening for use of the railroad herein provided 
to be made, to pure hase of the said corperati mn the said railroad and 
all the franchise, property, mghts and privileges of said corporation, 
by paying to said corporation a sum equal in amount to their capital 
expended, with such further sum, afier deducting the net income by 
them received, as shall make their net income equal to ten per cent 
on said capital annually. 

sect. 15. That nothing in this act contained shall prevent the 
Legislature from granting any charter for a company to construct a 
railroad commencing at the southerly line of the State, in either of 
the towns of Iludson, Pelham or Salem, to run thence northwardly to 
Concord; provided such railroad shall be laid out and constructed on 
the east side of Merrimac River, as far northwardly as Amoskeag 
\ illave, in Goffstown. 

SecT. 16. That nothing in this act shall be so construed as to 
atfect the rights of any railroad corporation heretofore granted, and 
that the Legislature of this State may at any time hereafter alter, 
amend or modify this act or any of its provisions. 


Approved of tenn a ISS. 
© 


SECOND: CHAPTER 249, MASSACHUSETTS LAWS, 1836. 


AN ACT TO ESTABLISIL THE NASHUA AND LOWELL RAILROAD 
CORPORATION, 
Be at enacted, ete.: 

SECTION l. That Jess bowers. Ira Cray ¢ and Daniel Abbott, their 
associates and successors, are hereby made a corporation by the name 
of the Nashua and Lowell Railroad Corporation, with all the powers 
and privileges, and subject to all the duties, liabilities and provisions 
contained in that part of the thirty-ninth chapter of the Revised Stat- 
“ULES, passed November the fourth, in thi year one thousand eight 
hundred and thirty-five, which relates to railroad corporations, and in 
the forty-fourth chapter of said Revised Matutes; and said corporation 
is hereby authorized and empowered to locate, construct and finally 


complete a railroad from Lowell, inthe county of Middlesex. to form 
a junction with portion of said Nashua and Lowell Railroad, lying 
within the State of New Ilampshire : the proposed railroad com- 


mencing and pursuing the course following, viz.: commencing at the 


ae: 


be 


western termination of the straight line near the car house of the Bos- 
ton and Lowell Railroad: thence passing along the northern bank of 
the canal, about eighteen hundred feet, to a point a little westerly of 
the bridge over the same; thence westerly, curving a little to the 
north, about one hundred and seventy rods, to a point in said canal, 
about forty rods south of the euard locks: thence crossing said canal, 
and running westerly in the same direction, curving slightly to the 
south, about two hundred and fifty-six rods, to a point about ten rods 
south of Black Brook, crossing the highway about forty rods east of 
Whitney’s house; thence westerly, crossing Black Brook, and con- 
tinuing a straight line about one hundred and twenty rods, to the 
second lock of the locks at the head of Middlesex ( ‘anal: thence CTOSS- 
ing said lock, and passing along near the south bank of Merrimac 
River, about one mile, to the margin of the Merrimac, at the hill, 
about ninety-five rods east of Stony Brook; thence curving gradually 
to the north, to a point nearthe mouth of said brook: thence crossing 
said brook, and curving gradually to the south, about three hundred 
and SIXty-sSix rods, to the Middlesex turnpike wate > thence passing 
near the eastern side of said turnpike, about two miles, to a point near 
the head of said turnpike; thence curving to the south, on the south- 
ern bank of the Merrimac, to the mouth of Biseuit Brook: thence 
eurving northerly, and passing up the westerly bank of the Merrimac 
to the mouth of Buttertield’s Brook; thence passing said brook, and 
leaving said bank, and curving gradually to the west, round the brow 
of the ridve, across the Llorse-shoe Bend. about one mile and one hun- 
dred rods, to the mouth of Iloward’s Brook: thence crossing the same 
near its mouth, and running along the bank of the Merrimac, to the 
northern line of the State, so as to unite with that part of the Nashua 
and Lowell Railroad lving within the State of New IHlampshire; or the 
said corporation May commence their road at some convenient point 
near the Boston and Lowell Railroad, south of the Patucket Canal, 
and run near the margin of said canal, till they meet the line before 
deseribed. 

SecT. 2. The capital stock of said corporation shall consist of a 
sum not exceeding three hundred thousand dollars to be divided into 
shares of one hundred dollars each: and said corporation may pur- 
chase and hold such real estate as may be Necessary fora depot and 
other purposes connected with the use of said road. 

SecT. 3. Said corporation are hereby authorized to enter with 
their railroad on that point of the Boston and Lowell Railroad desig- 
nated in the first section of this act, or within thirty reds in either 
direction from said point, paving for the right to use the same, or any 
part thereof, such a rate of toll as the Legislature may from time to 
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time prescribe, and complying with such rules and regulations as 
~4 may be established by said Boston and Lowell Railroad Corpora- 
tion, by virtue of the fifth section of their act of corporation; pro- 
vided, however, that it shall be the duty of the corporation hereby 
created to enter the said Boston and Lowell Railroad by such proper 
turnouts or switches as will not unreasonably incommode the travel 
upon the said Boston and Lowell Railroad, and pay all the expenses 
incident to and in consequence of any alterations necessary in said 
4 Boston and Lowell Railroad, to enable them to enter upon it in a 
proper manner. 

SecT. 4 If the amount of stock of said railroad shall not have 
been subscribed for, the corporation organized and the location of 
the road filed with the county commissioners of the county of Middle- 
sex previous to the first day of January in the year one thousand 
eight hundred and thirty-seven; or if said corporation shall fail to 
completed said road on or before the first day of September in the 
vear one thousand eight hundred and thirty-eight, this act shall be 


void, 
~~ Sect. 5. Nothing contained in this act shall authorize said corpo- 
ration to erect any pier or other obstruction in the Patucket or Middle- 
a sex Canal. and if they construct their railroad across either of said 
canals they shall not in any way obstruct the safe and convenient use 
. of said canals. 


sect. 6. The Legislature may, after the expiration of four years 
from the time when this railroad shall be open for use, from time to 
iime. alter or reduce the rate of tolls and other proms upon said 
road, but the said tolls shall not, without the consent of said corpora- 
tion, be so reduced as to produce with said profits less than ten per 
cent per annum. 

Approved April 16. S36. 


THIRD: CHAPTER 21, NEW HAMPSHIRE LAWS, 1838. 


*- ao 


AN ACT TO UNITE THE NASHUA AND LOWELL RAILROAD CORPORA- 
ss TIONS OF MASSACHUSETTS AND NEW HAMPSHIRE. AND FOR 
r OTHER PURPOSES. 


SECTION 1. De it enacted, ete. That the two corporations, under 
the name of the ** Nashua and Lowell Railroad Corporation,’ one of 
which charters was granted by the Legislature of this State. the twenty- 
third day of June, one thousand eight hundred and thirty-five, and 
the other by the Legislature of the ¢ ommonwealth of Massachusetts, 
the sixteenth day of April, one thousand eight hundred and thirty- 
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six, are hereby authorized, from and after the time when this Act 
shall take effect, to unite said corporations; and all the tolls, fran- 
chises, rights, powers, privileges and property of the said two cor- 
porations shall be held and enjoyed by the stockholders in each and 
both, in proportion to their number of shares therein. And from 
and after the time said corporations shall be united, all property 
owned, acquired or enjoyed by either of said corporations shall be 
taken and accounted to be the joint property of the stockholders, for 
the time being, of said two corporations. 

Sec’. 2. That from and after the time said corporations shall be 
united. all the stockholders shall be entitled to the same notice, and 
shall enjoy the same right of voting. And all meetings shall be 
warned and held by the associated stockholders pursuant to the by- 
laws of said corporations, and such meetings shall be legal to choose 
all officers of said corporation and to transact any other business 
which other railroad corporations might of right do: provided 
alivays, that fhere shallbe at least one officer in each State, who is an 
inhabitant thereof, on whom process against said corporation may be 
served, and that the books and registry of one corporation shall be 
taken to be the books and registry of the other corporation, 

SecT. 3. That the share or shares of any stockholder in said 
company shall be liable to attachment and execution, in the State 
where such stockholder, at the time of such attachment or execution, 
shall reside, or inhabit: prorided always, that a true and attested 
copy of such attachment or execution shall be lett, at the time of ser- 
vice, by the offieer serving the same, with the clerk, or any director 
of said corporation, or at his usual place of abode, in the State where 
such attachment or execution shall be served 

SecT. 4. That the said corporation shall keep separate accounts of 
the expenses which have arisen, or shall arise in construction of the 


portions of said railroad situated in the State of Massachusetts and 


New Hampshire respectively, and of all the expenses which would 
have properly belonged to the respective corporations, as if this act 
had not been passed, until the same shall be completed in both 
States. And there shall be two commissioners appointed, who shall 
hold their offices for the term of four years, whose duty it shall be to 
ascertain what proportion of the expenditures on said railroad and of 
the other expenses attending its construction and maintenance, also 
what proportion of the receipts and protits of said railroad shall 
properly appertain and belong to the portions of said railroad situated 
In said two States. And the annual report. which shall be made to 
the Legislature of this State, in pursuance of the laws of this State 
r ‘lating thereto, shall be approved bby suid commissioners. And the 


governor of each of said States shall appoint one commissioner, who 
shall execute the duties prescribed by this act, and who shall receive 
from said corporation a reasonable confpensation for their services. 

Secr. 5. That whereas the Legislature of the Commonwealth of 
Massachusetts have passed a subsisting act, substantially similar, 
uniting said two corporations, this act shall be in force when the 
same shall have been accepted by the stockholders of each and both 
said corporations, at a meeting to be called for that purpose; at which 
meeting said stockholders may vote to ratify and render valid, in the 
united corporations, all former proceedings which would have been 
valid in said corporations respectively; and the same shall be as bind- 
ing on the united corporations as if adopted separately by each. 

Sect. 6. That the said corporation, so far as their road is situated 
in this State, when united by virtue of the provisions of this act, 
shall be subject to the general laws of this State, to the same extent 
as said corporation would have been if this act had not been passed. 

Sect. 7. That after said corporations shall be united, according to 
the provisions of this act, they shall be one corporation, by the name 
of the Nashua and Lowell Railroad Corporation; and all the acts 
of said corporations, which are valid in said corporations severally, 
shall be valid in the united corporation. 

Srecr. 8. That said corporation shall have power, and they are 
hereby authorized, to alter and amend the location of their road, so 
far as the same lies north of Nashua River, subject.to all the liabilities 
contained in their original charter; provided, such location be made, 
and such amended alteration filed in the office of the Secretary of 
State on or before the first day of September next. And so much of 
the tenth section of an act entitled “An Act to incorporate the 
Nashua and Lowell Railroad Corporation,” as requires the filing of 
the location of their road with the Secretary of State on or before the 
first day of July, A. D. 1836, shall be, and is hereby repealed, so far 
as relates to that portion of said road lying north of Nashua River, 
as before menticned. 

Sect. 9. That the Legislature of this State may at any time here- 
after so alter, amend or modify this act, or any of its provisions, as 
the public good may require. 


Approved June 2h, IS3s. 
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FOURTH: CHAPTER 96, MASSACILUSETTS LAWS, 1838. 


AN ACT TO UNITE THE NASHUA AND LOWELL RAITLROAD CORPO- 
RATIONS OF MASSACILUSETTS AND NEW HAMPSHIRE, 


Be it enacted hy the Senate and Flowse ofr Penresentatives in General 


(‘our (iIsN¢ mbled. and hy the authority or thig Sel igidé (fis follows: 


. 


SECTION 1. The stockholders of the Nashua and Lowell Railroad 
Corporation, incorporated by the Legislature of the State of New 
Hampshire in the year one thousand eight hundred and thirty-five, 
are hereby constituted stockholders of the Nashua and Lowell Rail- 
road Corporation, incorporated by the Legislature of this Common- 
wealth in the year one thousand cight hundred and thirty-six; and 
the said two corporations are hereby united into one corporation by 
the name of the Nashua and Lowell Railroad Corporation; and all 
the tolls, franchises, rights, powers, privileges and property granted 
or to be granted, acquired or to be acquired, under the authority of 
the said States, shall be held and enjoyed by all the said stockholders 
in proportion to their number of shares in either or both of said 
corporations. 

Secr. 2. The said stockholders shall hold their meetings, make 
their by-laws, appoint their officers and transact all their business as 
one corporation; provided, that one or more of the officers of said 
corporation shall be a resident in this Commonwealth, and one or 
more of them in the State of New Hampshire, on whom process 
against said corporation may be legally served, in either State, and 
that said corporation shall be held to answer in the jurisdiction where 
the service shall be made and the process is returnable. 

Secr. 3. The share or shares of any stockholder in said corpora- 
tion shall be liable to attachment and to be taken on execution in 
the State where such stockholder shall reside at the time of the Scr- 
vice of the process ; provided, that an attested COpyV of the writ of 
execution and of the officer's return shall, at the time of the service. 
be left with the clerk or a director of the corporation, or at his usuai 
place of abode, by the officer making the service. 

SecT. 4. The said corporation shall so make out and keep an 
account of the expenditures on said road from its commencement to 
its completion, as clearly to exhibit what portion thereof belongs to 
that part of said road situated in Massachusetts, and what portion 
to that part in New Hampshire 
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And two commissioners shall be appointed, one by the governor 
of each State, to hold their offices for the term of four years, and to 
be reasonably compensated for their services by said corporation, 
who shall ascertain what proportion of expenditures on said road, 
and of the other expenses attending its construction, maintenance 
and use, also what proportion of the receipts and profits of said rail- 
road shall properly appertain and belong to the portions of said road 
in each State respectively. And the annual report required to be 
made by the directors to the Legislature of this Commonwealth shall 
be approved by the said commissioners. 

Sect. 5. The said corporation, so far as their road is situated in 
Massachusetts, shall be subject to the general laws of the State to 
the same extent as the Nashua and Lowell Railroad Corporation, 
established by its Legislature in the year one thousand eight hundred 
and thirty-six, would be if this act had not been passed. 

Secr. 6. This act shall not take effect until the Legislature of 
the State of New Hampshire shall have passed an act similar to this, 
uniting the said stockholders into one corporation, nor until said acts 
have been accepted by the said stockholders at a meeting duly called 
for that purpose, at which meeting the said stockholders may ratify 
and confirm all or any of their former doings, and adopt them as the 
acts and proceedings of the said united corporation. 


Approved hy the Governor, April 10, 183s, 


J. H. BENTON, Jr. 
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Supreme Court of the United States, 


OCTOBER TERM, 1889. 


No. 166. 


NasHua & LOWELL RAILROAD CORPORATION, 
Appellant, 
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s 


Boston & Lowk._ui RAILROAD CORPORATION ET AL., 
Appellees. 


BRIEF FOR BOSTON & LOWELL RAILROAD CORPORATION 


ON THE QUESTION OF THE JURISDICTION OF THE 
CIRCUIT COURT. 


STATEMENT OF FACTS. 

June 23, 1835, the legislature of New Hampshire consti- 
tuted certain persons a corporation in that state by the name 
of the Nashua & Lowell Railroad Corporation, and April 16, 
1836, the legislature of Massachusetts constituted the same 


persons a corporation in that state by the same name, each 

corporation being authorized to build that portion of a rail- 

road between Nashua, N. H., and Lowell, Mass., lying in | 

the state by which the corporation was created. | 
April 10, 1838, the legislature of Massachusetts passed an 

act to unite the Nashua & Lowell Railroad Corporations of 

Massachusetts and New Hampshire, the first section of 


which was as follows :— 
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‘*'The stocknolders of the Nashua & Lowell Railroad 
(‘orporation, incorporated by the Legislature of the State 
of New Hampshire in the year one thousand eight hundred 
and thirty-five, are hereby constituted stockholders of the 
Nashua & Lowell Railroad Corporation, incorporated by 
the Legislature of this Commonwealth in the year one thou- 
sand eight hundred and thirty-six ; and the said two corpo- 
rations ae hereby united into one corporation hy the name 
of the Nashua & Lowell Railroad Corporation; and all 
the togls, franchises, rights, powers, privileges and prop- 
erty granted or to be granted, acquired or to be acquired, 
under the authority of the said states, shall be held and 
enjoyed by all the said stockholders in proportion to their 
number of shares in either or both of said corporations.” 


The act further provided that said stockholders should 
“hold their meetings, make their by-laws, appoint their 
officers, and prosecute all their business as one corporation,” 
with the single proviso that one at least of the officers of 
the corporation should be a resident in the state, on whom 
processes Against the corporation might he served, and the 
corporation held to auswer upon such service. The act also 
provided that the shares “in said corporation” should “ be 
liable to attachment and execution in the state where the 
shareholder resided”; that) the corporation should keep 
accounts of its expenditures, showing what part thereof was 
expended on the road in each state, and what proportion of 
the receipts nicl profits of the entire ritlroad property atpper- 
turned and belonged to the portions of it in-each state: and 
also that the said corporation, so faras its road was situated 
in Massachusetts, should be subject to the general laws of 
that state to the same extent as the original corporation 
created in that state would have been if the aet of union had 
not been passed, 


The act further provided that it should not take effect 
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until the legislature of New Hampshire had passed a similar 
act “uniting the said stockholders into one corporation, nor 
until the said acts had been accepted by the said stock- 
holders [that is, the stockholders of both companies], at # 
meeting called for that purpose.” 

June 26, 1838, the legislature of New Hampshire passed 
a substantially similar act, providing that after the corpora- 
tion should have accepted the act and voted to unite, “ they 
shall be one corporation hy the name of the Nashua & 
Lowell Railroad Corporation.” 


These acts are contained in the original transcript of 


dix to this brief, p. 28. E7. 


This corporation issued common stock and constructed its 


record from the Circuit oe hae are printed in the appen- 
road from Nashua to Lowell, there connecting with the road 
of the Boston & Lowell Railroad Corporation, extending 
from Lowell to Boston, and it has ever since acted as one 
corporation in the operation of its road, and in all other 
respects. In 1857 it made a contract with the Boston & 
Lowell Railroad Corporation for the joint operation of the 
roads of the two companies. The character of the two 
corporations, parties to that contract, is set forth in the first 
clause thereof, as follows : — 

‘* This indenture, made this twenty-ninth day of Jan- 
uary A. D. 1857, between the Boston & Lowell Railroad 
Corporation, a corporation duly established by the laws 
of the State of Massachusetts, of the first part, and the 
Nashua & Lowell Railroad Corporation, « corporation 
duly established by the laws of the states of Mussachusetis 
and New Hampshire, of the second part, witnesseth :”’ 


Record, page 4. 


This suit is brought by the Nashua & Lowell Railroad 
Corporation as a party to that contract, in the Circuit Court 
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for the district of Massachusetts, against the Boston & Lowell 
Railroad Corporation, a citizen of Massachusetts, and in 
respect to transactions which occurred in the joint operation 
of the roads of the parties thereto. 

The allegation of the bill is that the plaintiff corporation 
exists under the laws of the state of New Hampshire, and 
is 2 citizen of said state, “owning a railroad extending from 


Nashua, New Hampshire, to Lowell. in Massachusetts.” 


Record, page 1. 


The original bill was filed April 17, 1880, and contained 
the same allegation. Appendix to this brief, p. 21. 

June 14, 1880, the defendant pleaded to the jurisdiction, 
alleging that the complainant was a citizen of Massachusetts. 

May 31, 1880, the complainant amended the bill by add- 
ing as parties plaintiff certain shareholders of the Nashua & 
Lowell Railroad Corporation, who were citizens of New 
Hampshire. Appendix, p. 21. 

July 19, 1880, the defendants pleaded to the jurisdiction 
of the amended bill, alleging that the Nashua & Lowell Rail- 
road Corporation was a citizen of Massachusetts, and not 
solely a citizen of New Hampshire. Appendix, p. 22. 

August 27, 1881, this plea was overruled in an opinion by 
NELSON, D. J. Appendix, p. 25. 

September 30, 1882, the claims made in the original bill 
were referred to arbitration, and the proceedings before the 
arbitrators, shown by the record, were then had. Reeord, 
pp. 28, 42. 

September 15, 1883, the plaintiff amended its bill, strik- 
ing out the names of the shareholders in the Nashua & 
Lowell Railroad Corporation who were citizens of New 
Hampshire, and making it simply a bill by that corporation 


as a citizen of New Hampshire against the Boston & Lowell 


“vT 


' 
t 
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Railroad Corporation, « corporation in Massachusetts, and 
certain natural persons, also citizens of Massachusetts, 


Record, page 1. 


November 9, 1883, a demurrer was filed to this amended 
hill, specifying among other causes that if the plaintiff has 
any interest in the contract set forth in the bill, it has it 


jointly with the Nashua & Lowell Railroad Corporation, 


chartered by the laws of Massachusetts, which is a neces- 
sary party plaintiff to the bill. Appendix, p. 26. 

This demurrer was overruled in another opinion by NeL- 
son, D. J., upon the ground that the Nashua & Lowell Cor- 
poration in New Hampshire and the Nashua & Lowell Cor- 
poration in Massachusetts “are so far identical, that they 
represent each other in suits by or against either of them, 
and the judgments or decrees will bind the whole corpora- 
fron,” meaning, of course, the consolidated or united cor- 
poration under the laws of New Hampshire and Massachu- 
setts. 


Opinion of Circuit Court, Record, page 435. 


The defendants then answered and set forth the legislation 
under which the plaintiff corporation was created in New 
Hampshire and Massachusetts, and alleged that the contract 
was made by the plaintiff as a corporation created by the 
laws of the two states, and not by it as a corporation exist- 


ing under the laws of New Hampshire. 
Record, pages 19, 20. 
The cause was then heard upon the pleadings and evi- 


dence, and the final decree was for the defendant, dismissing 
the bill upon the merits. The cause is brought to this 


() 


court upon appeal by the plaintiff. The question ts whether, 
upon these facts, the Cireuit Court had jurisdiction of the 


cautise., 


ARGUMENT. 
he 


The plainufl Is clearly a corporation of both Massachusetts 
and New Hampshire. 

There can be no doubt that it was the intention of the 
legislatures of Massachusetts and New Hampshire to create 
i new corporation which should owe its existence to the acts 


of union inp each state. 


Railroad Company +. Georgia, 98 U.S. 359. 
Memphis & C. R. R. Co. rv. Alabama, 107 U.S. 581. 


The New Hampshire act provides that the original cor- 
porations “shall be one corporation by the name of the 
Nashua & Lowell Railroad Corporation.” The Massachu- 
setts act provides that the “stockholders of the two cor- 
porations are hereby united into one corporation, by the 
name of the Nashua & Lowell Railroad corporation.” 

Mach net speaks of the united corporation is one COPpPora- 
tion, and provides that there shall be in each = state at 
least one officer, an inhabitant thereof, on whom process 
against “said corporation may be served”: that the shares 
of any stockholder “in said company” shall be subject. to 
attuchment and execution, 

Kach provides that the stockholders of the united corpora- 
tion “shall hold their meetings, make their by-laws, appoint 
their officers, and transact all their business as one corpora- 
lion.” 


Kach provides that “saz corporation shall be subject to 


ee 


a 
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the general laws of each state, so far as their road is situated 
therein.” 
The larger part of the road to be built by the united cor- 


poration was in Massachusetts, and the legislation of that 


state cannot possibly be treated as giving a mere license to 
. the New Hampshire corporation to exercise in Massachusetts 
qj corporate powers conferred upon it by New Hampshire, «as 
was held to be the case in Pennsylvania Company rv. St. 
Louis, ete., Railroad, 118 U.S. 290, 296, and in Goodlett 

} v. Louisville Railroad, 122 U.S. 391, 410. 
Besides, unless the Nashua & Lowell Railroad Corporation 


is one corporation in both states, the decree in this cause will 


| not bind it in Massachusetts, unless it is made a party plain- 
i tiff, in which case the Circuit Court would have no jurisdic- 
ft tion. If the cause of action set out in the bill does not 


helong to the plaintiff as a corporation in both states, but to 


two distinet corporations by the same name, then it belongs 


— <= 


to those corporations jointly, and either is a necessary party 
) plaintiff! with the other to any suit upon it. 
Under the legislation by which certain persons were first 


| created diatinet corporations in the two stutes, and after- 


wards authorized by hoth states to unite and form one = cor- 
poration with identity of shareholders, identity of property, 
and identity of directors and officers, the corporation thus 
created had an indivisible franchise to own and operate the 


whole line of road between Lowell and Nashua. 


Muller vy. fois, oS ty. &. 444, 449, 


A contract or obligation by it in one state, as distinet 


from a contract or obligation by it in the other, became a 


legal impossibility. Its directors and agents were of neces- 
‘ } . \ 


sity the same in both states, and any obligation or contract 


incurred by the section or non-action of such directors or 
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agents was necessarily a liability of the corporation in both 
states. 
Railroad Company Vv. Harris, 12 Wall. bd, pupe 8. 
The corporation, though made up of two distinct corpora - 
tions chartered by the legislatures of Massachusetts and 
New Hampshire, “had a capital stock which was a unit, 
and only one set of shareholders, who had an interest by 
virtue of their ownership of shares of such stock in all of 
its property everywhere. In its organization and action and 


the practical management of its property it was one cor- 


poration, though in its relations to each state it was a sepa- 


rate corporation governed by the laws of that state as to its 
property therein.” 
(fraham v. Boston, Hartford & Hree RR. R.. 118 
I", S. 161, 169. 


lt was “in truth a single corporation with the powers of 
two.” 
Covington, elc., Bridge Co. Vv. Mayer, 31 Ohio St. 
317, 335. 
Binney’s Case, 2 Bland. 99, 14¢. 
State v. Northern Cent. PR. BR. 1S Md. 193, 2138. 
Quincy Br. Oo. v. Adams County, SS Ill. 615. 
Chicago, ec. RR wy v. .duditor, 53 Mich. 79. 
Mississippt Valley Co. v. Chicago, etc., Be. Le. AB 
Miss. 846. 

State vy. Metz, 32 N. Jd. 199. 


Horne v. B. dM. R. R. 624. H. 454. 


The question of jurisdiction in this case is, therefore, 
simply whether a corporation existing under the laws of 
Massachusetts and New Hampshire, and whieh ¢s a corpora- 


tion in Massachusetts. can be treated in Massachusetts, for 


f 


the purpose of giving jurisdiction to the United States Cir- 
cuit Court for the District of that state, as of being a cor- 
poration of that state. 

Stated in another form, the question is, whether the share- 
holders of 2 corporation existing under the laws of two 
states, and having but one set of shareholders, can, for the 
purpose of giving jurisdiction to the Circuit Court for one 
of the states, be assumed to be al/ citizens of the other state? 

To state this question, is to answer it in the negative, and 
it is thus answered by all the decisions of this Court which 
are In point. 

Stated in order of time these decisions are as follows : — 

Ohio & Mississippi R. R. ». Wheeler, 1 Black, 286, 
decided in 1861. 

Railway Company ”. Whitton, 138 Wall. 270, decided 
in 1874. 

Muller v. Dows, 94 U.S. 444, decided in L876. 

And Memphis & Charleston Railroad +. Alabama, 107 


U'. S., decided in 1882. 


In Ohio & Mississippi LP. Rh. Co. v. Wheeler, the decla- 
ration stated that the plaintiffs were “a corporation created 
hy the laws of the states of Indiana and Ohio, and that the 
defendant was a citizen of said state of Indiana”: that is to 


Say, it stated exactly what the proof shows lo he the fact aslo 


v 


the creation of the plaintiff corporation, and the citizenship of 

its shareholders in this case, and it was held that the suit 
wt must be treated as one in which citizens of Ohio and Indiana 
were joined as plaintiffs in an action ag tinst a citizen of 


Indiana, and therefore the action could not be maintained.* 


* The Supreme Court of Pennsylvania followed this decision in A// 
ghany v. Cleveland ete. Railroad, 51 Penn. St 228, decided in 1865, where 
it appeared that the defendant company had been incorporated first by the 
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In Railway Company v. Whitton, Whitton, « citizen of 


Hlinois and administrator of the estate of his wife in Wiscon- 
sin under letters of administration granted in that state, sued 
the Chicago & Northwestern Railway Company in the state 
court of Wisconsin, to recover damages for the death of bis 
wife, uader the statute of Wisconsin. After issue was 
joined in the state court, the plaintiff petitioned for the 
removal of the cause to the Cireuit Court, on the ground 
that he was a citizen of Illinois and the defendant a corpora- 
tion under the laws of Wisconsin. 


The railway company opposed the petition, and showed by 


affidavits that it was a corporation created under the laws of 


the states of Illinois, Wisconsin and Michigan, having an 
entire line of railroad, and exercising all its powers and fran- 
chises by one board of directors. The petition was granted 
and an order for removal made by the local state court, 
which order was, upon appeal of the railway company, re- 
versed by the Supreme Court of the state. The Cireuit 
Court, however, took jurisdiction, and upon error to reverse 
the tinal judgment for the plaintiff, this court held that the 
railway company must, for the purposes of suit in Wiscon- 
sin, be regarded as a Wisconsin corporation, and that the 
fact that it was also a corporation under the laws of Ilhnois 
did not prevent the plaintiff, as a citizen of Illinois, from 
treating it as a citizen of Wisconsin, for the purpose of re- 
moving the suit to the Circuit Court for that state. 

In brief, the decision was, that as the corporation was 2 
corporation under the laws of Wisconsin, it could not (here 
he treated as a corporation or citizen of another state, but 
state of Ohio and then by Pensylvania, saying that a suit against such a 
corporation must be held to be a suit against citizens of the two states 
‘who have united themselves in business under the shadow of the corpo- 


rate name,’ and as some of them are citizens of the same state as the 
plaintiff, the Federal court has not jurisdiction. 


—, a » emanate me ammnet 
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: 


11 


heing there sued must be treated as a citizen of that state, 
whatever its citizenship might be elsewhere. 

This reasoning must apply as well to a suit by a corpora- 
tion created by two states as to a suit against it. Being 
necessarily in each state a corporation under the laws of that 
state, it must be treated as such in a suit by it against a 
citizen of that state as well as in a suit against it by a citizen 
of another state. 

If the railway company sued in that case had itself brought 
a suit against a citizen of Wisconsin in the Circuit Court for 
that state, alleging itself to be a citizen of Illinois, the Court 
must necessarily, upon the reasoning of this case, have said, 
"The plaintiff is a corporation, and as such a citizen of Wis- 
consin by the laws of that state. It ts not ‘here a corpora- 
tion or citizen of any other state, and it can come into court 
there only as a citizen of that state, whatever its citizenship 
may be elsewhere.” 

In Muller ». Dows, a suit was brought by plaintiffs, one 
of whom was a citizen of Missouri, in the Federal Cireuit 
Court of Lowa, against a railroad corporation formed by the 
consolidation of a corporation under the laws of Lowa, with 
another corporation of the same name under the laws of 
Missouri, pursuant to the general laws of each state. 

This Court held that by the consolidation “the two com- 
panies became one,” that the franchise of this company was 
indivisible,” and therefore « decree of foreclosure and sale of 
the whole road in both states could be made in a suit in the 
lowa circuit. And yet when objection was made in this 
court to the jurisdiction of the Cireuit Court, upon the ground 
that the corporation was « citizen of Missouri, it was held, 
as in Railway Company +. Whitton, that the corporation 
was 7” /owa a corporation under the laws of that state alone, 
and could be sued in the Circuit Court of lowa only as a 
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citizen of that state, although it was also a corporation under 
the laws of Missouri, and a citizen of that state as well. 

In Memphis & Charleston Railroad v. Alabama, a corpo- 
rution of Tennessee was made a corporation under the laws 
of Alabama for the purpose of extending its road into that 


state, but with one and the same organization with the cor” 


poration in Tennessee. It was sued in the state court o¢ 


Alabama by the state of Alabama to recover a tax for the 
use of one of its counties. This suit was removed into the 
Cireuit Court of the United States for the Northern Districy 
of Alabama upon the petition of the corporation, alleging 
that it was a citizen of the state of Tennessee, and the 
plaintiff a citizen of Alabama. The Cireuit Court, whieh had 
previously held in Copeland +. Memphis & Charleston Rail- 


road, 56 Woods, 651, that this corporation was “as much a 


corporation of one state as of the other, and a citizen of 


both,” remanded the cause to the state court upon the ground 
that the corporation was to be treated in Alabama as a 
corporation of that state only. 

(‘pon error to this court it was held that the corporation, 
although a corporation in Tennessee, “must as to all its 
doings within the state of Alabama be considered a citizen 
of Alabama whieh cannot sve or be sued by another citizen 
of Alabama in the courts of the United States,” and therefore 
the Cireuit Court had no jurisdiction of the cause. It will be 
observed that the only question absolutely necessary to decide 
in this case was the same that bad already been decided in 


Railway Company ¢. Whitton and Muller v. Dows; that is, 


that a corporation could not 4e sued in the Federal court of 


the state of Alabama as a citizen of uny other state: but the 
language of the Court is somewhat broader, and covers the 
exact case at bar, holding that such a corporation cannot swe 


a citizen of the ‘state in the Federal Circuit Court of that 
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state. and that decision necessarily follows from the reason- 
ing of all three of the above cases. 

If x corporation existing under the laws of two states, and 
as mnuch a citizen of one as of the other, is to be treated when 
sued either in the state court or in the Federal court of the 
state as a citizen of that state only on the ground that it 
cannot there be a eorporation of any other state, then it 
necessarily follows that when such a corporation brings a 
suit, either in the state courts or in the Federal court of 
one of the states, it must in like manner be treated as a cor- 
poration of that state only, because it cannot there be a 
corporation of any other state. It is impossible to say that 
such a corporation cannot be sued in one of the states as a 
corporation of another state, and at the same time to say 
that it can sue in the state as a citizen of another state. 

Under these decisions, it is clear that the Boston & Lowell 
Railroad Corporation, a citizen of Massachusetts, could not 
sue the Nashua & Lowell Railroad Corporation in the Cir- 
cuit Court of the District of Massachusetts as a citizen of 
New Hampshire: and that if the Nashua & Lowell Railroad 
Corporation should sue the Boston & Lowell Railroad Cor- 
poration in the state court of Massachusetts, the suit could 
not be removed to the Circuit Court upon the ground that 
the Nashua & Lowell Railroad Corporation is a citizen of 
New Harpshire. 

How, then, can the Nashua & Lowell Railroad Corpora- 
tion maintain this suit as a citizen of New Hampshire, in the 
Cireuit Court for the District of Massachusetts’? If it is to 
he taken as a citizen of Massachusetts alone, in any suit 
which is brought against it in the state of Massachusetts, or 
in the Crreuit Court for the District of Massachusetts, is it 
not equally to be taken as a citizen of Massachusetts slone, 


in any suit Ww hich it brings in either of those courts 7? 


14 


I]. 


Jt cannot be assumed that the shareholders of the plaintiff 


are all citizens of New Hampshire. 


It has long been settled law that the jurisdiction of the 
Federal courts in suits by or against corporations depends 
entirely upon the citizenship of the shareholders of the cor- 
poration, who, in case of corporations created solely by one 
state, are conclusively presumed to be all citizens of that 
state. 

It was first held that a corporation, as such, was not a 
citizen within the meaning of the constitutional provision 
giving jurisdiction to the Federal courts of suits between 
citizens of different states ; but that, as a private corporation 
is in fuct but an association of individuals, united for a law- 
ful purpose and permitted to use a common name, the cour; 
would treat the term ~ citizen,” in the Constitution, as in- 
tended “to desertbe the real persons who come into court 
under the corporate name,” and take jurisdiction in cases 
where the citizenship of the members of the corporation was 


such as to give it. 


Bank of the United States -. Devaux, 5 Craneh. 61. 


It was next held that, although the jurisdiction of the 
Federal courts <n cases of corporations “exists only in Virtue 
of the character of its members.” the court would not look to 


the actual citizenship of the members, but would conelusively 


presume that the members were citizens of the state by 


which the corporation Was created, 


Louisville, ete., Railroad Co. +. Letson, 2 How. 497. 


The result was that the Court, while holding that corpora- 


tions were clearly vot citizens within the meaning of the 
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Constitution, practically made them citizens within — the 
meaning of the Constitution. 

To say that a corporation is not a citizen, and therefore 
cannot sue or be sued as such, and then to say that it is to 
he conclusively presumed that its members are citizens of 
the state by which it is created, and therefore it can be sued 
or sue as a citizen of that state, although its members are 
not in fact citizens of that state, is in effect to say that it 
may sue or be sued as 2 citizen of that state. As an origi- 
nal proposition it would seem that as the jurisdiction of the 
Federal courts in such cases depends upon the citizenship of 
the members of the corporation, that membership should be 
established as a matter of fact by the party invoking the 
jurisdiction of the court, and not by an absolute legal pre- 
sumption, without reference to the fact. 

But it is not necessary to discuss that, question in this case, 
for however proper it may be to absolutely presume that the 
members of a corporation created by one state are all citi- 
zens of that state, no such presumption can in the nature of 
things arise in the case of a corporation created by the con- 
current legislation of two states, and having one franchise 
and one set of stockholders. 

The fact that under the laws by which the plaintiff cor- 
poration was created its stockholders must be common stock- 
holders in both states, necessarily prevents the presumption 
that they are citizens of one state only. 7 

‘The Cireuit Court could have jurisdiction of the cause of 
action in this suit only by reason of the citizenship of the 
parties ; and, unless it is to be conclusively presumed that all 
the shareholders of the plaintiff are citizens of New Hamp- 
shire, the court had no jurisdiction. 

How can it be conclusively presumed that the shareholders 
of a corporation existing under the legislation of two states, 
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and who are in fact indentical, are citizens of one state rather 
than of the other? 

If it be said the shareholders of whose citizenship this 
presumption is established must be taken to be the share- 
holders of the original corporation in New Hampshire, the 
answer is that there are no such shareholders. The only 
shareholders are those in the united corporation whose rights 
are in respect to the railroad in Massachusetts as much as in 
New Hampshire. The shareholders in this company have a 
right to vote for directors to manage the entire road; they | 
have a right to require these directors to operate the entire | 
road within the limits of the corporate purpose; they have 
aright to dividends from the earnings of the entire road, 
and upon the winding up of the corporation they would 
have a right to share in the proceeds of the entire road and ?t 
property in both states. 

There are no shareholders in either state as distinet from 
shareholders in the other, and under the legislation creating 
the united corporation there cannot be. How, then, can it 
be assumed that all the shareholders of this corporation are 
citizens of one state and not of the other ? 

If it can, then the same corporation can sue in the Circuit 
Court of New Hampshire as a citizen of New Hampshire y 
upon the ground that its shareholders are all citizens of Mas- 
suchusetts, and also sue in the Circuit Court of Massachusetts 
upon the ground that its shareholders are all citizens of 
New Hampshire, or if sued in the courts of either state, may 
remove the suit to the Circuit Court upon the ground that it 
is a citizen of the other state. 

If it be suggested that states cannot unite in creating a 
corporation, the answer is that there is no sound reason 
why two states cannot, by concurrent legislation, confer the 


sume corporate power upon the same natural persons and 


| 
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their successors, and thus create those persons one corpo- 
ration in both states. 

Such a corporation is, of course, subject, so far as it 
exercises its franchise within the jurisdiction of either state, 
to the law of that state, without regard to what may be the 
law of the other state, and subject to taxation by each state, 
not only upon its tangible property in that state, but also 
upon its stock and franchise, so far as the franchise is 
exercised therein, or its stock represented by property 
existing therein. 


Railroad Company v. Vance, 96 U.S. 450, 458, 


Kither state can, of course, withdraw or modify the fran- 
chise which it has granted to these persons, so far as it has 
reserved the power to do so, and they may doubtless forfeit 
their franchise in either state by misuser or nonuser. 


Atty-Gen. v. Petersburg R. B.. 6 Tredell, 456, 


But while the corporators hold their franchise wader the 
laars of all the states, and aet by virtue thereof as one cor- 
poration in all the states, how can they be permitted in a 
suit in either state to say that thev are a corporation wider the 
laws of the other stales ouly, and theretore to he assumed 
not to be citizens of the state in which the suit is brought ? 

In Philadelphia, ete., Railroad Company v. Maryland, 10 
How. 376, 392, decided in 1850, Chief Justice Taney, in de- 
livering the opinion of the Court, said: “~The plaintiff. in 
error is a corporation composed of several railroad companies 
which had been previously chartered by the states of Mary- 
land, Delaware and Pennsylvania, and which, by corre- 
sponding laws of the respective states, were united together 
and form one corporation under the name and style of the 
Philadelphia, Wilmington and Baltimore Railroad Company. 
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The road of this company extends from Philadelphia to 
Baltimore.” 

In Railroad Company v. Harris, 12 Wall. 65, 82, decided 
in 1870, Mr. Justice Swayne, in delivering the opinion of the 
Court, said: “We see no reason why several states cannot 
by competent legislation unite in creating the same corpora- 
tion, or in combining several existing corporations into a 
single one. . . . The jurisdictional effeet of the existence 
of such a corporation as regards the Federal courts is the 
same as that of » copartnership of individual citizens residing 
in different states.” , 

[ln Wilmer v. Atlanta, ete., R. R., 2 Woods, 447, Woods, 
Circuit Judge, appointed a receiver of a corporation created 
by concurrent legislation of two states, upon the ground 
that it was one corporation in both states, and subsequently 
ordered a sale of the entire road, saying, upon the authority 
of Railroad Company v. Harris, that two states might by 
concurrent legislation create the same corporate body, and 
that the defendant was “one and the same corporate body in 
hoth states.” 

See, also, Burger v. Grand Ray ids, ete., R. R. Co., 22 Fed. 
Rep. 561. 

In Copeland v. Memphis & Charleston Railroad, 3 Woods, 
651,Woods, Cireuit Judge, in discussing the question whether 
» corporation created by the common legislation of two 
states is a corporation in both states, or is to be considered 
as a distinet corporation in each state, held that “in such a 
case it is as much a corporation of one state as of the other, 
and is a citizen of both . . . and there is no legal or con- 
stitutional necessity for treating it as two corporations in 
any suits or proceedings by or against it.” 

In Bishop v. Barnard, 28 Conn, 289, 299, it was distinctly 


held that it was competent for the states of Rhode Island 
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and Connecticut by united action to create under their joint 
authority a corporation composed of two corporations, one 
existing in each state, the Court saying that it could not be 
questioned, in view of the authorities, that a state may create 
a corporation which shall be composed of two or more cor- 
porations created by the same state, as well as of two or 
more natural persons, or that the state may create a corpora- 
tion composed of natural persons belonging to different 
states ; and there is no more objection to a state creating a 
corporation composed of corporations chartered by different 
states, than there is to its creating one of natural persons 
helonging to those states; and that there was no objection, 
technical or otherwise, to the parting by two or more states 
unitedly, in the exercise of their sovereign authority, with 
such of their respective powers as shall be necessary in 
order to confer upon persons, natural or artificial, the fran- 
chise or privilege of being a corporation. 


See, also, 


Railroad Co. v. Georgia, 98 U.S. 359: 


St. Louis, etc., R’w’y Co. ». Berry, 113 U.S. 465; 
Pullman Car Co. v. Missouri Pacifie Co. 115 U.S. 587: 


which all assume the power of two or more states to create 


one corporation. 


J. H. BENTON, Jr. 
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APPENDIX. 

The followin are, 

First, The citizenship clause of the original bill, tiled 
April 17, 1880. 

Second. The amendment to the original bill, filed May 
1, L880. 

Thiru. ‘Vhe defendant’s plea to the jurisdiction and the 
amended bill. 

Fourth. The oral opinion of the Circuit Court, Aug. 27, 
[R81, overruling the defendant's plea. 

Fifth. The demurrer to the present amended bill. 

Sirth, The statutes of Massachusetts and New Hamp- 
shire constituting the Nashua & Lowell Railroad Corporation. 

These papers, with the exception of the opinion, are all 
contained in the original transeript of record, but) were 
omitted in printing by stipulation of counsel, and the opinion 
overruling the demurrer ts found on page 404 of the printe | 


recor | ; 


CIRCUIT COURT OF THE UNTIPED STATES. 


DisTRICT OF MASSACHUSETTS. 


IN EQUITY 
NasHuA AND LoweLt RaAILRoap CorrORATION 


,* 
+ 


Boston AND Lowe. RAILROAD CORPORATION ET AL. 


BILL OF COMPLAINT. 
|Fitep APRIL 17, 1880.) 
To the Honorable the Judges of the Cvrenit Court of thie 
lnited States for the District of Massachusetts ; 
Your orator, the Nashua and Lowell Railroad Corporation, 


a corporation duly established and existing by the laws of 


the State of New Hampshire, and a citizen of said State of | 


} 
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New Hampshire, brings this its bill of complaint against the 
Boston and Lowell Railroad Corporation, a corporation duly 
established by the laws of the State of Massachusetts, and a 
citizen of said State of Massachusetts, and against Hocum 
Hosford and Charles E. A. Bartlett, of the city of Lowell. 
also citizens of said State of Massachusetts. 

And thereupon your orator complains and says, that said 
Nashua and Lowell Railroad Corporation is, and for meny 
years has been, a corporation under the laws of the State of 
New Hampshire, owning «a railroad extending from Nashua, 
in New Hampshire, to Lowell, Mass.; and said Boston and 
Lowell Railroad Corporation is, and for many years has 
heen, a corporation under the laws of said State of Massa- 
chusetts, owning a railroad extending from said Lowell to 


the city of Boston, Mass. 


AMENDMENT OF BILL. 
(Firep May 31, 1880. 

And now comes the complainant in said suit before the 
June Rule Day, at which the subpeena is returnable, and 
amends its said bill of complaint by tpserting in the first sen- 
tence thereof after the words “a citizen of said State of New 
ITampshire,” the words following, to wit: “and Jeremiah 
W. White. Cornelius V. Dearborn and Evans B. Hammond, 
allof the etty of Nashua and citizens of said State of New 
Hampshire, who are respectively holders of shares of the 
capital stock of said Nashua and Lowell Railroad Corpora- 
tion, bring this their nll of complaint.” 

And the complainant further amends said bill of complaint 
by using the word “orators “in said bill wherever the word 
“orator ™ now occurs, and by substituting the verb plural 
after the word “ orators ” where the verb singular is now used. 

by F. A. BROOKS, 


Solicitor. 
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DEFENDANT'S PLEA TO AMENDED BILL. 
'Firep Jurty 19, 1880. | 


The joint and several plea of the Boston & Lowell Rail- 
road Corporation, Hocum Horsford and Charles E. A. Bart- 
lett, defendants to the amended bill of complaint of the 
Nashua & Lowell Railroad Corporation, Jeremiah W. White, 
Cornelius V. Dearborn and Erastus B. Hammond. 

These defendants, by protestation, not confessing or 
acknowledging the matters and things ino and by. said 
amended bill set forth and alleged to be true in such manner 
and form as the same are thereby aud therein set forth and 
alleged, for plea to the whole of said amended bill, say that 
this Court ought not to take further cognizance of or sus- 
tain the said bill of complaint, because they say that they, 
the said defendants, at the time of tiling said bill, were and 
still are all, each and every one citizens of the State 
of Massachusetts, and that said plaintiffs, at the time of 
filing said bill, were not and still are not all, each and every 
one citizens of another State, but that the said Nashua & 
Lowell Railroad Corporation, one of said plaintiffs, at the 
time of filing said Mill, was and still is a corporation duly 
established and existing under and by virtue of the laws of 
the State of Massachusetts, and a citizen of said State of 
Massachusetts, and, at the time of filing said bill, was not 
and still is net a corporation established and existing by the 
luws of the State of New Hampshire, and a citizen of said 
State of New Hampsnire. All of which matters and things 
these defendants do aver to be true and are ready to verify. 
Wheretore they plead the same to the whole of said amended 
bill, and pray the judgment of this honorable Court whether 
they should be compelled to make any other or further 


answer to said bill. And the said defendants further pray 
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to be hence dismissed with their costs and charges in this 
behalf most wrongfully sustained. 


THE BOSTON & LOWELL 
RAILROAD CORPORATION, 


By J. G. Asnortrt, its President. 


HOCUM HORSFORD, 
By S. A. B. Anport, his Attorney. 


C. E. A. BARTLETT. 


I certify that the above plea is well founded in point of 


law. 


S. A. B. ABBOTT, 
Of Counsel for Defendants, 


(COMMONWEALTH OF MASSACHUSETTS, ) _ 
County OF SUFFOLK, e: 
Boston, July 16, 1880, 
Then personally appear the above named Josiah G. Abbott, 
President of the Boston & Lowell Railroad Company, and 
Charles E. A. Bartlett, and severally make oath that the 
said plea is not interposed for delay, and is true in point of* 
fact. 
Witness my hand and notarial seal, the day and vear last 
ahove written. 
[SEAL] (;FORGE A. SAWYER, 
Notary Public. 


ORAL OPINION OF CIRCUIT COURT. 
Printed in & Federal Reporter, 458. 
(AvUGUsT* 27, 1881.) 
This bill in equity was brought by the Nashua and Lowell 
Railroad Corporation, which is alleged to be a citizen of 
New Hampshire, and other citizens of that State, against 
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the Boston nad Lowell Railroad Corporation and others, 


citizens of Massachusetts. 


It appears that the plaintiff cor- 


poration is a joint or consolidated corporation, operating a 


continuous line of railroad, which lies partly in) Massachu- 


setts and partly in New Hampshire, and is formed by the 


union of two distinct corporations, each having the same 


name, chartered under the laws of the two States. 


fendants filed a plea to the jurisdiction. 


The de- 


It was denied that 


the court had jurisdiction, for the reason that the suit does 


not 


Stites. 


Kr. 


involve 


eontroversyv 


between citizens of ditlerent 


The question was argued some time since. 


.s (7. Arne mT aud a 


NevLson, ID. 


(orally). 


A. Brose KS, for Plaintiff. 
® 


B. Arpor' , for Defendant, 


This case was argued at the 


last October term of this court, upon the plea of the de- 


fendant to the jurisdiction of the court and an agreement of 


the facts. 


Judge Lowell, C. .J.,. then took the Papers for the pur 


pose of decision, but soon afterwards was in some way led 


to suppose that the case had been adjusted between the par- 


ties, and so gave it no further consideration. 


Shortly before 


he went abroad he was informed that the case had not been 


adjusted, and he left it with me for determination, so that 


the decision now to be announced has been reached by mv- 


self alone. 


The Nashua and Lowell Railroad Company was separately 


chartered under the laws of New Hampshire and Massachu- 


setts, and the two corporations so created were afterwards 


consolidated by law in both States. 


It has been settled by 


the Supreme Court of the United States that corporations 


created by different States and afterwards consolidated, do 


not become a single corporation for all purposes ; but while 
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they may for some purposes be treated as a single corpora- 
tion, yet for other purposes they remain separate and dis- 
tinct corporations. 

In this case it seems that the defendant corporation might 
go into New Hampshire and there sue the plaintiff, as a 
New Hampshire corporation, in the federal court, although it 
could not bring such suit in the district of Massachusetts 
against the New Hampshire corporation, because no service 
upon the New Hampshire corporation as such could be got 
in this district, if for no other reason. It has been deter- 
mined by Judge Lowell that in some cases non-resident cor- 
porations may be served with process from United States 
courts in other districts than those in which they were char- 
tered, and where they are found to be doing business, or 
domiciled. But this rule would not, we suppose, extend to 
un case like the present. 

If the defendant could sue the plaintiff in the federal 
court for New Hampshire, notwithstanding the fact of the 
plaintiff being chartered under the laws of both States, 
there would seem to be no good reason why the plaintiff, 
claiming under its New Hampshire charter, should not be 
allowed to sue the defendant in the federal court for Massa- 
chusetts, as it would be impossible for the defendant in such 
case to deny the title of the plaintiff as predicated upon the 
New Hampshire charter, or.to deprive the plaintiff of the 
benefit of its New Hampshire citizenship thus acquired. 

I am aware that a different conclusion seems to have been 
reached in a case * decided in the eastern district of Penn- 
sylvania, but am not able to concur in the views taken in 
that case. The defendant’s plea to the jurisdiction is there- 


fore overruled. 


* The case here referred to is Johnson v. Phil., Wil. & B. R. R., and is briefly 
reported in 1 Am. Law Rey. 457. 
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DEMURRER OF THE BOSTON & LOWELL RAILROAD 
CORPORATION TO THE PRESENT AMENDED 
BILL OF COMPLAINT. 

[FILED Nov. %, 1883. ] 

The Boston & Lowell Railroad Corporation, one of the 
defendants named in the complainant’s bill of complaint, 
not confessing any or all of the matters and things in the 
said bill of complaint as amended to be true in the manner 
and form therein set forth and alleged, doth demur to said 
bill as amended, and for cause of demurrer showeth : — 

First. The plaintiff has not in its said bill of complaint 
made or stated any case that entitles it to the discovery or 


relief prayed for, or to any discovery or relief from this 


defendant as to the matters contained in said bill or any of 


such matters. 

Second, It appears by said bill that the complainant has 
a full, complete and adequate remedy at law for all the 
claims, matters and things therein set forth. 

Third. it appears by said bill that it is exhibited against 
this defendant and against the other defendants therein 
named, for distinct matters and causes, in several of which 


this defendant is in no wise interested or concerned either 


severally or jointly with the other defendants or either of 


them, and that said matters and causes are in no wise 
dependent upon each other, and that the bill is altogether 
multifarious. 

Fourth. It appears by said bill that the defendants, 
Charles E. A. Bartlett and Hocum Hosford, are not, either 
together or separately, liable, interested or concerned with 
this defendant in any cause of action, matter or thing 
charged against this defendant; and that they are wrong- 
fully and improperly joined and made parties defendant with 


this defendant. 


om 
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Fifth. In said bill, the complainants pray that certain 
interrogatories shall be answered and certain discoveries 
made personally by Josiah G. Abbott, who is alleged to be 
president of this defendant corporation, although said Abbott 
is not made a party to the bill; and certain discoveries are 
asked for from said Abbott and this defendant by the com- 
plainant, who at the same time expressly waives the oath 
to the answers in which the discoveries asked for are to be 
made. 

Sixth. It does not appear in said bill that the complain- 
unt has any separate interest or any interest in the contract 
or agreement set forth in the bill under and by virtue of 
which alone it is sought to charge this defendant in_ this 
cause, and to enforce which alone this bill is exhibited. 

Seventh. It appears in said bill that, if the plaintiff has 
uny interest in the agreement or contract set forth in the 
bill, it has such interest jointly with the Nashua & Lowell 
Railroad Corporation, a corporation chartered by the laws of 
the Commonwealth of Massachusetts, and a citizen of said 
Commonwealth ; that said last-named corporation is a neces- 
sary party plaintiff in this bill; that said last-named corpo- 
ation is not joined in this bill, and that discovery and relie¢ 
prayed for in the bill cannot be decreed, if at all, until said 
last-named corporation is joined with the complainant. 

Eighth. The interrogating part of the bill is not drawn 
in accordance with rules of this court, and is wholly informal. 

Wherefore, and for divers other good causes of demurrer 
appearing in said bill of complaint, this defendant doth 
demur thereto, and humbly demands the judgment of this 
court whether it shall be compelled to make any other or 
further answer to said bill of complaint, and prays to be 
hence dismissed with its costs and charges in this behal¢ 
sustained. S. A. B. ABBOTT, 

Of Counsel for Defendant Corporation. 


Dm 


I certify that the above demurrer is well founded in point 
of law. S. A. B. Abpnotrt, 
Of Counsel. 


COMMONWEALTH OF MASSACHUSETTS. 
COUNTY OF SUFFOLK, SS. 
Boston, Nov. &, 1883. 


Then personally appeared Josiah G. Abbott, and made 
oath that he is president of the Boston & Lowell Railroad 
Corporation, and that the above demurrer is not interposed 
for delay, before me. 

Witness my hand and notarial seal, the day and year last 
above written. 

| SEAL | Geo. A. SAWYER, 

Notary Public. 


The legislation in New Hampshire and Massachusetts con- 


stituting the Nashua & Lowell Corporation ts as follows : — 


FIRST: CHAPTER 37, NEW HAMPSHIRE LAWS, 1835. 


AN ACT TO INCORPORATE ‘THE NASHUA AND LOWELL RAILROAD 
CORPORATION, 
Be it enacted. ete.: 

SecTION 1. That Jesse Bowers, lra Gay, Daniel Abbot, Benjamin 
F. French, John M. Hunt, Peter Clark and Charles J. Fox, their 
associates, successors and assigns, be and hereby are constituted and 
made a corporation by the name of the Nashua and Lowell Railroad 
Corporation; and by that name may sue and be sued, prosecute and 
defend to final judgment and execution, and may have and use acom- 
mon seal, and the same may alter and renew at pleasure; and may also 
make, ordain and put in execution all such by-laws and regulations 
(not being contrary to the constitution and laws of this State) as shall 
be necessary, proper and convenient for the government of said cor- 
poration, the due management of its concerns and the preservation 
and proper use of said railroad; and shall be and hereby are vested 


